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92  UNITED  STATES. 


02  XT.  8.  1-10,  23  L.  Ed.  1521,  BLEASE  v.  GABUNGTON. 

Equity  cases  are  brought  from  Circuit  to  Supreme  Court  by  appeal,  and 
are  beard  upon  proofs  sent  up  with  record. 

Approved  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  201  Fed. 
818,  120  C.  C.  A.  121,  appeal  in  equity  in  Federal  court  invokes  trial 
de  novo  in  appellate  court,  and  plain  error  not  assigned  should  be  con- 
sidered ;  Mastin  v.  Noble,  157  Fed.  512,  85  C.  C.  A.  98,  considering  evi- 
dence of  record  on  appeal  and  holding  it  insufficient  to  show  that  agent 
had  such-  secret  interest  in  lease  made  for  principal  as  to  warrant  can- 
cellation for  fraud;  United  States  v.  Coe,  155  U.  S.  84,  39  L.  Ed.  78,  15 
Sup.  Ct.  18,  arguendo. 

Distinguished  in  Muhlenberg  County  v.  Dyer,  65  Fed.  635, 13  C.  C.  A. 
64,  holding  application  for  mandamus  can  be  reviewed  in  Circuit  Court 
of  Appeals  only  by  writ  of  error. 

•♦ 

The  examiner,  before  whom  witnesses  are  orally  examined,  must  note 

exceptions;  he  cannot  decide  upon  their  validity. 

Approved  in  Dowagiac  Mfg.  Co.  v.  Lochren,  143  Fed.  216,  6  Ann. 

Gas.  573,  74  C.  C.  A.  341,  following  rule;  Nelson  v.  United  States,  201 

U.  S.  114,  50  L.  Ed.  685,  26  Sup.  Ct.  358,  immateriality  of  evidence 

sought  to  be  elicited  before  special  examiner  does  not  justify  refusal  to 

answer;  Chadeloid  Chemical  Co.  v.  Chicago  Wood  Finishing  Co.,  173 

Fed.  797,  in  taking  testimony  before  master  in  equity  suit  in  Federal 

court,  questions  objected  to  for  irrelevancy  and  immateriality  should  be 

answered,  leaving  objections  to  be  ruled  on  at  final  hearing;  Cassatt  vl 

Mitchell  Coal  &  Coke  Co.,  150  Fed.  37, 10  L.  R.  A.  (N.  S.)  99,  81  O.  C.  A. 

80,  order  in  action  against  railroad  for  violation  of  interstate  commerce 

act,  requiring  certain  railroad  officials  to  produce  certain  papers  at  trial, 

is  final  decision  reviewable  on  error;  Bank  of  Ravenswood  v.  Johnson, 

IX-l  (1) 
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143  Fed,  465,'  74  C.  C.  A.  597,  and  In  re  Romine,  138  Fed.  839,  both  hold- 
ing fe/eree  in  bankruptcy  in  taking  testimony  must  allow  question  to 
b\  answered  though  it  is  improper,  and  note  question,  objection  and 
/••/•ruKng  in  record;  Butte  etc.  Min.  Co.  v.  Montana  Ore  Purchasing  Co., 

\'%M39  Fed.  843,  845,  applying  rule  on  taking  depositions  in  action  at  law; 

;*'  Perry  v.  Rubber  Tire  Wheel  Co.,  138  Fed.  837,  applying  rule  where 
depositions  taken  under  Rev.  Stats.,  §  863 ;  Maxim-Nordenfelt  Guns  etc. 
Co.  v.  Colt's  Patent  etc.  Mfg.  Co.,  103  Fed.  39,  holding  Federal  court 
will  not  pass  upon  questions  of  relevancy  or  materiality  of  evidence  dur- 
ing examination  of  witness  before  examiner  on  motion  to  compel  an- 
swer; Thomson-Houston  Elec.Co.  v.  Jeffrey  Mfg.  Co.,  83  Fed.  618,  hold- 
ing, in  taking  depositions  in  equity  suit,  counsel  cannot  assume  to  pass 
upon  questions  of  competency,  etc.,  of  testimony,  and  instruct  witnesses 
not  to  answer  questions. 

Since  adoption  of  Revised  Statutes,  Circuit  Courts  are  not  required  to 
permit  oral  examination  of  witness  in  open  court,  upon  hearing  of  cases  in 
equity. 

Approved  in  Appleton  v.  Ecaubert,  45  Fed.  282,  and  The  Philadel- 
phian,  60  Fed.  425,  9  C.  C.  A.  54,  following  rule;  Baglin  v.  Cusenier  Co., 
156  Fed.  1019,  refusal  of  Federal  court  to  permit  party  to  suit  in  equity 
to  introduce  further  evidence  after  time  for  taking  testimony  had  ex- 
pired, being  discretionary,  is  not  reviewable,  and  motion  papers  are  not 
part  of  record  on  rehearing';  Hyams  v.  Federal  Coal  etc.  Co.,  152  Fed. 
972,  82  C.  C.  A.  324,  provision  of  judiciary  act  authorizing  Federal 
courts  to  require  party  to  adduce  evidence  orally  in  open  court  on  final 
hearing  was  repealed  by  Rev.  Stats.,  §  862 ;  Newman  v.  Newman,  35  App. 
D.  C.  501,  taking  of  testimony  orally  in  open  court  in  divorce  proceed- 
ing is  within  discretion  of  court,  and  proper  exercise  of  discretion  will 
be  presumed  on  appeal. 

Where  witnesses  are  examined  orally,  in  equity  causes,  in  Circuit  Courts, 
the  testimony  must  be  reduced  to  writing  and  made  part  of  record;  other- 
wise, it  will  be  disregarded  in  Supreme  Court  on  appeal. 

Approved  in  McBride  v.  Kirkpatrick,  207  Fed.  896,  counsel  has  no 
right  to  instruct  witness  to  refuse  to  answer  question  on  cross-examina- 
tion on  ground  of  irrelevancy;  Buckeye  Powder  Co.  v.  Hazard  Powder 
Co.,  205  Fed.  830,  witness,  whose  testimony  was  being  taken  de  bene 
esse,  cannot  refuse  to  answer  because  he  or  his  counsel  think  questions  im- 
material; In  re  Felts,  205  Fed.  985,  in  bankruptcy  proceeding,  witness 
cannot  refuse  to  answer  question  for  irrelevancy,  but  objection  should 
be  noted  and  question  answered;  In  re  Automatic  Musical  Co.,  204  Fed. 
336,  where  witness  in  bankruptcy  proceeding  refuses  to  answer  question 
after  objection  was  overruled,  referee  may  certify  matter  to  court  for 
contempt;  United  States  v.  United  Shoe  Mach.  Co.,  198  Fed.  872,  taking 
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of  depositions  in  equity  is  not  judicial  trial,  and  public  has  no  right  to 
know  what  testimony  is  until  depositions  are  presented  in  court ;  Vacuum 
Cleaner  Co.  v.  Piatt,  196  Fed.  399,  116  C.  C.  A.  220,  in  suit  for  infringe- 
ment of  patent,  court  may  refuse  to  require  witness  to  disclose  written 
agreement  having  no  relevancy  to  issue;  Wolff  Truck  Frame  Co.  v. 
American  Steel  Foundries,  195  Fed.  945,  115  G.  C.  A.  628,  patent  not 
disclosing  invention  on  its  face  cannot  be  aided  by  oral  testimony  of 
patentee  explaining  problem;  United  States  v.  Standard  Sanitary  Mfg. 
Co.,  187  Fed.  235,  immunity  statutes  for  enforcement  of  Sherman  anti- 
trust act  does  not  extend  immunity  to  witnesses  called  by  defense  in 
civil  suit  to  restrain  alleged  violations  of  anti-trust  act;  Continental 
Securities  Co.  v.  Interborough  Rapid  Transit  Co.,  183  Fed.  132,  in  Fed- 
eral court  of  equity,  great  latitude  is  allowed  in  examination  of  wit- 
nesses, that  appellate  court  may  have  complete  record;  In  re  Grove,  180 
Fed.  69,  103  C.  C.  A.  416,  in  suit  for  patent  infringement  in  construc- 
tion of  torpedo  boat  destroyers,  refusal  to  produce  papers  on  theory 
that  trade  secrets  would  be  exposed  was  not  contempt,  but  was  unsus- 
tainable; In  re  Isaacson,  175  Fed.  294,  under  bankruptcy  order,  referee 
taking  testimony  of  witness  in  support  of  objections  to  bankrupt's  dis- 
charge should  preserve  testimony  objected  to;  New  England  Phonograph 
Co.  v.  National  Phonograph  Co.,  148  Fed.  324,  witness  whose  testimony 
is  being  taken  orally  before  examiner  cannot  refuse  to  answer  question 
on  ground  that  questions  are  immaterial;  St.  Louis  &  S.  F.  R.  Co.  v. 
Hadley,  168  Fed.  357,  costs  were  divided  where,  through  fault  of  both 
parties,  unnecessarily  large  and  expensive  record  was  made;  Bank  of 
Ravenswood  v.  Johnson,  143  Fed.  466,  74  C.  C.  A.  597,  and  In  re  Romine, 
138  Fed.  841,  both  holding  where  objections  to  evidence  before  referee 
sustained,  •  referee  at  request  of  party  offering  same  need  not  certify 
objections  to  court;  Southern  Bldg.  &  L.  Assn.  v.  Carey,  117  Fed.  334, 
holding  in  order  to  enable  appellate  court  to  determine  whether  or  not 
papers  not  permitted  to  be  filed  were  properly  rejected,  trial  court  may 
direct  clerk  to  certify  document  rejected  to  appellate  court;  In  re  De 
Gottardi,  114  Fed.  342,  holding  referee  in  bankruptcy  must  cause  all 
excluded  testimony  to  be  taken  down  and  made  part  of  record  with 
ruling  and  exceptions  noted;  Blackburn  v.  Morrison,  29  Okl.  516,  Ann. 
Gas.  1913A,  523,  118  Pac.  404,  oral  evidence  taken  in  Federal  equity 
court  is  not  part  of  record,  unless  made  so  by  bill  of  exceptions,  or  hav- 
ing evidence  taken  down  in  open  court  and  filed  by  leave  of  court; 
Coosaw  Min.  Co.  v.  Farmers'  Min.  Co.  (3),  67  Fed.  32,  showing  Supreme 
Court  prefers  evidence  in  such  cases  be  taken  by  deposition;  Mears'v. 
Lockhart,  94  Fed.  275,  36  C.  C.  A.  239,  following  rule. 

Distinguished  in  Young  v.  Welch  Mfg.  Co.,  201  Fed.  564,  rule  requir- 
ing testimony  offered  in  equity  suit  to  be  received  does  not  enlarge 
limits  of  cross-examination  in  Federal  courts;  In  re  Welch  Mfg.  Co., 


92  U.  S.  1-10  NOTES  ON  U.  S.  REPORTS.  '  4 

201  Fed.  520, 119  G.  C.  A.  615,  where^questions  asked  on  cross-examina- 
tion were  inadmissible  on  merits,  appellate  court  would  not  issue  man- 
damus requiring  trial  judge  io  compel  witness  to  answer  questions; 
Aeolian  Co.  v.  Simpson-Crawford  Co.,  157  Fed.  320,  in  suit  for  infringe- 
ment of  patent,  where  complainant  confined  direct  testimony  to  making 
prima  facie  case,  defendant  is  not  entitled  to  go  into  matters  of  defense 
in  cross-examination  of  complainant's  experts;  Aeolian  Co.  v.  Standard 
Music  Roll  Co.,  176  Fed.  814,  equity  rule  requiring  all  testimony  offered 
to  be  taken  regardless  of  objection  has  no  application  to  scope  of  cross- 
examination. 

Where  testimony  is  objected  to,  and  ruled  out,  in  equity  cause,  in  Cir- 
cuit Court,  it  must  still  be  sent  up  with  record,  subject  to  objection,  or  rul- 
ing will  not  he  considered  by  Supreme  Court. 

Approved  in  Dowagiac  Mfg.  Co.  v.  Lochren,  143  Fed.  213,  214,  215, 
6  Ann.  Gas.  573,  74  C.  C.  A.  341,  following  rule;  Kirkpatrick  v.  McBride, 
232  Fed.  860,  where  witness  refuses  to  answer  pertinent  questions,  whole 
testimony  may  be  stricken  from  record;  Western  Union  Telegraph  Co. 
v.  American  Bell  Telephone  Co.,  203  Fed.  792,  122  C.  C.  A.  103,  refusal 
of  master  to  take  down  and  present  to  court  all  evidence  defendant  pro- 
posed to  introduce  is  not  ground  for  reversal,  where  matter  eliminated 
was  immaterial;  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  827,  94  C.  C.  A. 
346,  suppression  of  depositions  is  not  proper  remedy  in  bankruptcy  pro- 
ceeding for  refusal  of  witness  to  answer  competent  questions  or  produce 
material  evidence;  Shubert  v.  Woodward,  167  Fed. .53,  92  C.  C.  A.  509, 
order  granting  injunction  was  reversed  for  failure  to  admit  affidavits 
and  letters  in  opposition  to  order;  Missouri- American  Electric  Co.  v. 
Hamilton-Brown  Shoe  Co.,  165  Fed.  286,  91  C.  C.  A.  251,  refusal  of 
bankruptcy  court  to  hear  and  record  testimony  offered  by  defendant  and 
decision  against  defendant  in  absence  of  such  evidence  was  error;  First 
Nat.  Bank  v.  Abbott,  165  Fed.  855,  856,  91  C.  C.  A.  538,  testimony  ex- 
cluded by  referee  was  not  presented  to  this  court  and  not  reviewable, 
and  evidence  submitted  does  not  support  finding  that  bank  had  reason- 
able cause  to  believe  preference  was  intended;  Shine  v.  Fox  Bros.  Mfg. 
Co.,  156  Fed.  359,  86  C.  C.  A.  311,  on  appeal  from  injunction  against 
boycott  by  labor  organization,  evidence  excluded  at  hearing  and  not 
appearing  of  record  cannot  be  considered;  United  Cigarette  Mach.  Co. 
v.  Wright,  132  Fed.  198,  applying  rule  to  equity  pleading;  Mac  William 
v.  Connecticut  Web  Co.,  119  Fed.  509,  holding  court  may  certify  that 
abandoned  application  for  patent,  or  certified  copy  thereof  will  be  ad- 
mitted in  evidence  in  suit  in  equity  if  such  certificate  is  required  by 
patent  office  as  prerequisite  to  production  or  certification  of  document; 
In  re  Lipset,  119  Fed.  380,  holding  referee  in  bankruptcy  must  take  down 
all  excluded  testimony  and  make  same  part  of  record,  with  ruling  on 
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objections,  and  also  the  exceptions;  Massenberg  v.  Denison,  107  Fed. 
21,  46  C.  C.  A.  120,  holding  exclusion  of  testimony  not  reviewable  un- 
less record  shows  nature  of  objection  interposed  thereto;  Adee  v.  J.  L. 
Mott  Iron  Works,  46  Fed.  39,  reaffirming  rule ;  Lloyd  v.  Pennie,  50  Fed. 
11,  holding,  where  evidence  is  taken  before  an  examiner,  letters,  even 
if  privileged,  should  be  produced  before  him  and  made  part  of  record ; 
Fayerweather  v.  Bitch,  89  Fed.  529,  holding  Circuit  Court  has  no  au- 
thority to  deny  a  party  the  right  to  take  testimony,  because  it  deems 
such  testimony  irrelevant;  Parisian  Comb  Co.  v.  Eschwege,  92  Fed.  721, 
holding  Circuit  Court  cannot  excuse  witness  from  answering  a  ques- 
tion in  equity  cause  because  it  deemed  same  immaterial;  Edison  Elec. 
light  Co.  v.  United  States  Elec.  Light  Co.,  45  Fed.  59,  arguendo. 

Distinguished  in  Lacroix  v.  Tyberg,  149  Fed.  782,  on  taking  deposi- 
tions to  be  used  in  contest  before  patent  office,  witness  required  to  an- 
swer questions  where  testimony  may,  on  one  theory  of  case,  be  relevant ; 
Independent  Baking  Powder  Co.  v.  Boorman,  137  Fed.  996,  where  part 
of  answer  in  equity  setting  up  particular  defense  has  been  stricken  out 
on  ground  of  irrelevancy,  court  of  another  district  in  which  testimony 
is  being  taken  before  examiner  will,  on  objections,  exclude  testimony 
in  support  of  such  defense. 

Mode  of  preserving  for  review  oral  evidence  in  equity  case.  Note, 
Ann.  Cas.  1913A,  529. 

Act  of  1872,  requiring  pleading  and  procedure  in  civil  causes  In  Circuit 
and  District  Courts  to  conform,  as  near  as  may  be,  to  practice  in  State  courts, 
lias  no  application  to  equity  or  admiralty  causes. 

Approved  in  Taylor  v.  Holmes,  14  Fed.  514,  and  Hill  v.  Hite,  85  Fed. 
269,  29  C.  C.  A.  549,  following  rule;  Smith  v.  Tosini,  1  S.  D.  638,  48 
N.  W.  301,  holding  Federal  cases  in  equity  not  pertinent  in  determining 
effect  of  equitable  procedure  under  code;  National  Bank  v.  Lewis,  81 
N.  T.  19,  as  authority  for  holding  purpose  of  act  was  to  bring  about 
uniformity  of  procedure. 

Where  subject  matter  of  sale  is  equally  open  to  examination  by  both 
parties  to  transaction,  neither  party  is  presumed  to  trust  the  other,  but  to 
rely  upon  his  own  judgment. 

Approved  in  Kimber  v.  Young,  137  Fed.  749,  70  C.  C.  A.  178,  in  action 
for  deceit  in  sale  of  corporation  bonds,  falsity  of  representations  that 
defendant  knew  bonds  were  good  and  that  they  would  be  paid  at  matur- 
ity does  not  create  liability. 

Duty  of  court  to  compel  production  of  evidence  for  use  in  another 
jurisdiction  irrespective  of  its  admissibility.  Note,  6  Ann.  Cas. 
577. 

Expression  of  opinion  as  fraud.    Note,  35  L.  R.  A.  441. 
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In  cases  where  judicial  power  of  United  States  can  be  applied  only  be- 
cause they  involve  controversies  between  citizens  of  different  States,  it  rests 
entirely  with  Congress  to  determine  at  what  time  the  power  may  be  in- 
voked and  upon  what  conditions. 

Approved  in  Montgomery  County  v.  Cochran,  116  Fed.  994,  holding 
under  25  Stat.,  c.  866,  §  2,  providing  for  removal  for  local  prejudice, 
removal  not  effected  if  one  defendant  and  plaintiff  are  citizens  of  same 
State  where  suit  is  brought;  Whelan  v.  New  York  etc.  R.  R.  Co.,  35 
Fed.  859,  1  L.  R.  A.  72,  holding  Congress,  having  power  to  confer  origi- 
nal jurisdiction  on  Federal  courts,  in  particular  case,  a  fortiori,  it  may 
provide  that  such  ease  may  be  removed  from  State  court;  dissenting 
opinion  in  Johnson  v.  Brewers'  Ins.  Co.,  51  Wis.  586,  9  N.  W.  661, 
arguendo.  * 

Congress  may  provide  for  bringing  all  cases  involving  controversies 
between  citizens  of  different  States,  within  jurisdiction  of  Federal  judiciary. 
Approved  in  Gibson  v.  Bellingham  etc.  Ry.  Co.,  213  Fed.  489,  State 
court  with  jury  of  less  than  twelve  men  was  court  of  competent  juris- 
diction, and  action  under  Federal  employers'  liability  act  was  not  re- 
movable; Teel  v.  Chesapeake  &  O.  Ry.  Co.,  204  Fed.  920,  47  L.  R.  A. 
(N.  S.)  21,  123  C.  C.  A.  240,  provision  in  employers'  liability  act  that 
no  action  arising  under  act  brought  in  State  court  should  be  removed 
is  valid;  McChesney  v.  Illinois  Cent.  R.  Co.,  197  Fed.  88,  statute  ex- 
cepting from  causes  removable  cases  brought  under  Federal  employers' 
liability  act  is  valid ;  Symonds  v.  St.  Louis  &  S.  E.  Ry.  Co.,  192  Fed.  355, 
action  brought  in  State  court  under  Federal  employers'  liability  act  was 
not  removable  to  Federal  court ;  Peyton  v.  Desmond,  129  Fed.  5,  63 
C.  C.  A.  651,  upholding  jurisdiction  over  action  for  damages  for  con- 
version of  timber  wrongfully  cut  from  plaintiff's  land;  Land  Title  etc. 
Co.  v.  Asphalt  Co.,  127  Fed.  19,  62  C.  C.  A.  23,  upholding  Federal  juris- 
diction to  enforce  right  created  by  N.  J.  Laws  1896,  p.  298,  which  author- 
izes suit  by  creditor  or  stockholder  against  corporation  which  is  insol- 
vent or  has  suspended  its  ordinary  business  for  want  of  funds  to  carry 
on  same  and  for  appointment  of  receiver;  Kansas  City  Southern  Ry.  Co. 
v.  Cook,  100  Ark.  474,  140  S.  W.  581,  right  of  removal  of  action  from 
State  court  under  Federal  employers'  liability  act  is  prohibited;  M'Don- 
ald  v.  Seligman,  81  Fed.  758,  arguendo. 

'  Act  of  1867  invests  the  Circuit  Court  with  jurisdiction  of  cases,  by  re- 
moval of  which  it  could  not  take  original  cognizance. 

Approved  in  In  re  Silvies  River,  199  Fed.  501,  proceeding  before  State 
board  of  control  to  determine  rights  of  appropriators  to  use  of  water 
in  stream,  prior  to  appeal  to  conrts,  is  not  removable;  Waha-Lewiston 
etc.  Co.  v.  Lewiston-Sweetwater  L  Co.,  158  Fed.  140,  suit  to  determine 
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right  to  take  water  from  public  stream  for  irrigation  before  State  Dis- 
trict Court  on  appeal  may  be  removed  to  Federal  Circuit  Court,  where 
other  jurisdictional  facts  existed;  Brun  v.  Mann,  151  Fed.  149,  12 
L.  R.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  fact  that  land  was  in  legal  cus- 
tody of  County  Court  does  not  prevent  Federal  court  rendering  decree 
for  sale  of  land  to  enforce  former  decree;  Ormsby  County  v.  Kearney, 
37  Nev.  348, 142  Pac.  809,  upholding  State  statute  giving  State  engineer 
right  to  institute  proceedings  to  determine  water  rights  if  construed  as 
administrative  only  and  not  to  impair  vested  rights;  Hobby  v.  Allison, 
13  Fed.  404,  Whelan  v.  New  York  etc.  R.  Co.,  35  Fed.  857,  1  L.  R.  A.  71, 
and  American  Finance  Co.  v.  Bostwick,  151  Mass.  23,  23  N.-E.  657,  all 
holding  right  to  remove  a  cause  to  Federal  court  does  not  depend  on 
original  jurisdiction  of  such  courts;  Stafford  v.  High  tower,  68  Ga.  398, 
arguendo. 

Distinguished  in  Cochran  v.  Montgomery  County,  199  IT.  S.  269,  60 
L.  Ed.  187,  26  Sup.  Ct.  58,  holding  decision  of  Circuit  Court  of  Appeals 
final  where  suit  removed  for  local  prejudice. 

Federal  courts  nave  no  probate  jurisdiction. 
Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  125,  128,  59  L.  Ed. 
498,  499,  35  Sup.  Ct.  255,  judgment  by  default  in  suit  against  foreign 
corporation,  void  for  want  of  jurisdiction  under  State  statute,  may  be 
enjoined  by  Federal  court;  Simon  v.  Southern  Ry.  Co.,  195  Fed.  57,  115 
C.  C.  A.  58,  Federal  Circuit  Court  has  jurisdiction  of  suit  between  citi- 
zens of  different  States  to  enjoin  enforcement  of  judgment  entered  in 
State  court  having  no  jurisdiction;  Northwestern  Port  Huron  Co.  v. 
Babcock,  223  Fed.  486,  139  C.  C.  A.  27,  Federal  court  of  equity  may 
allow  equitable  setoff  against  judgment  of  State 'court,  where  judgment 
plaintiff  is  nonresident  and  insolvent;  F.  H.  Peavey  &  Co.  v.  Union  Pac. 
R.  Co.,  176  Fed.  417,  parties  injuriously  affected  by  orders  of  interstate 
commerce  commission  may  maintain  suit  in  Circuit  Court  to  enjoin  such 
orders,  although  not  parties  to  proceeding  on  which  orders  were  based; 
Dowagiac  Mfg.  Co.  v.  McSherry  Mfg.  Co.,  155  Fed.  529,  84  C.  C.  A.  38, 
Circuit  Court  has  jurisdiction  to  maintain  bill  to  enjoin  enforcement  of 
decree  for  fraud  pending  appeal  from  decree;  Brun  v.  Mann,  151  Fed. 
151,  12  L.  R.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  Federal  court  sitting  in 
equity  has  jurisdiction,  by  virtue  of  statutes  of  Colorado,  to  entertain 
suit  in  equity  to  subject  real  estate  of  decedent  to  payment  of  claim 
against  estate  pending  administration  in  County  Court ;  Morrill  v.  Amer- 
ican Reserve  Bond  Co.,  151  Fed.  314,  where  State  statute  authorized 
creditors  to  maintain  suit  to  obtain  securities  deposited  for  their  pro- 
tection, creditors  in  another  State  may  enforce  such  remedy  in  Federal 
court;  Dibble  v.  Winter,  247  111.  253,  93  N.  E.  149,  foreign  will  may  be 
contested  to  prevent  its  operating  on  land  within  State;  Calkins  v.  Cal- 
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kins,  229  111.  73,  82  N.  E.  243,  contest  of  will  being  statutory,  statute 
must  be  followed,  and  will  cannot  be  declared  trust  and  equitable  assign- 
ment; Crawfordsville  Trust  Co.  v.  Ramsey,  178  Ind.  274,  98  N.  E.  183, 
action  to  contest  will  is  triable  by  jury,  since  courts  of  equity  have  no 
jurisdiction  independent  of  statute;  In  re  Frazier,  9  Fed.  Cas.  731, 
reaffirming  rule;  Copeland  v.  Bruning,  72  Fed.  7,  8,  holding  Federal 
courts  have  no  jurisdiction  of  a  suit  instituted  to  determine  the  validity 
of  a  will,  as  a  preliminary  step  in  determining  whether  its  probate 
should  be  granted;  Succession  of  Bumside,  34  La.  Ann.  730,  arguendo. 
Distinguished  in  Wahl  v.  Franz,  100  Fed.  684,  688,  40  C.  C.  A.  638, 
holding  under  Arkansas  statute  providing  that  on  appeal  from  probate 
decree  admitting  will  to  probate  appellate  court  shall  try  cause  de  novo, 
proceeding  on  appeal  is  not  removable  suit;  Ball  v.  Tompkins,  41  Fed. 
490,  holding  Federal  courts,  by  virtue  of  their  chancery  jurisdiction, 
have  jurisdiction  over  the  administration  of  estates,  when  requisite 
citizenship  and  other  conditions  exist. 

Independent  of  statute,  courts  of  equity  have  no  Jurisdiction  to  set  aside 
a  will  or  its  probate. 

Approved  in  Medill  v.  Snyder,  71  Kan.  597,  81  Pac.  219,  time  limited 
by  statute  of  wills  for  bringing  action  in  District  Court  is  not  extended  by 
Code  Civ.  Proc,  §  23 ;  Belton  v.  Summer,  31  Fla.  146,  21  L.  R.  A.  156, 
12  South.  373,  Luther  v.  Luther,  122  111.  565,  13  N.  E.  168,  Wheeler  v. 
Wheeler,  134  111.  525,  105  L.  R.  A.  613,  25  N.  E.  589,  and  Jele  v.  Lem- 
berger,  163  111.  344,  45  N.  E.  281,  all  holding  jurisdiction  of  equity  to 
determine  validity  of  wills  is  statutory;  Southworth  v.  Adams,  9  Biss. 
523,  4  Fed.  3,  arguendo. 

Where  jurisdiction  is  vested  in  State  courts  of  equity,  by  statute,  to  set 
aside  a  will,  or  its  probate,  Federal  courts,  sitting  in  State  where  such  statute 
exists,  will  entertain  jurisdiction  in  such  cases,  where  they  are  between 
proper  parties. 

Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  417,  Supreme 
Court  cannot  limit  jurisdiction  of  Circuit  Court,  but  may  prescribe  by 
rule  in  what  class  of  cases  equitable  relief  will  be  granted,  and  such 
rules  govern  cases  commenced  in  or  removed  to  such  court  from  State 
court;  Williams  v.  Crabb,  117  Fed.  198,  201,  59  L.  R.  A.  425,  54  C.  C.  A. 
213,  holding  where  State  statutes  confer  on  equity  courts  jurisdiction 
to  contest  validity  of  probated  will,  Federal  equity  court  has  concurrent 
jurisdiction  when  requisite  amount  in  controversy  and  citizenship  exist; 
Hale  v.  Tyler,  115  Fed.  835,  upholding  Federal  equity  jurisdiction  over 
suit  by  creditor  of  decedent  on  behalf  of  all  creditors  to  set  aside  al- 
leged fraudulent  conveyance  made  by  decedent  in  lifetime,  notwithstand- 
ing pendency  of  State  probate  proceedings,  where  State  court  has  not 
taken  possession,  notwithstanding  that  State  equity  court  has  no  juris- 
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diction;  dissenting  opinion  in  Wahl  v.  Franz,  100  Fed.  693,  694,  700,  703, 
40  C.  C.  A.  638,  majority  holding  under  Arkansas  statute  providing  that 
on  appeal  from  probate  decree  admitting  will  to  probate  appellate  court 
shall  try  cause  de  novo,  proceeding  on  appeal  is  not  removable  suit; 
Bank  of  Sherman  v.  Apperson,  4  Fed.  31,  holding  Federal  courts  will 
recognize  and  enforce  any  new  equitable  rights  given  by  State  legisla- 
tion; Filer  v.  Levy,  17  Fed.  611,  612,  holding  Circuit  Courts  have  juris- 
diction of  suits  in  probate  proceedings  when  properly  removed;  De  La 
Vergne  Refrig.  Mach.  Co.  v.  Montgomery  Brewing  Co.,  46  Fed.  830, 
holding  fact  that  right  to  enforce  a  mechanic's  lien  is  given  by  a  State 
statute,  and  that  it  confers  an  adequate  remedy  at  law  in  State  court, 
does  not  take  away  equitable  jurisdiction  of  Federal  court  in  same  mat- 
ter; Gillis  v.  Downey,  86  Fed.  488,  29  C.  C.  A.  286,  arguendo. 

Distinguished  in  O'Callaghan  v.  O'Brien,  199  U.  S.  104,  109,  60  L.  Ed. 
109, 110,  26  Sup.  Ct.  727,  diverse  citizenship  does  not  give  Federal  juris- 
diction of  bill  to  declare  nonexistence  of  will  and  nullity  of  its  State 
probate,  where  under  State  law  will  contest  is  ancillary  to  original 
probate  proceedings ;  Ellis  v.  Davis,  4  Woods,  14,  Fed.  Cas.  4402,  holding 
Circuit  Court  for  district  of  Louisiana  has  not  original  jurisdiction  of 
bill  filed  by  heirs  at  law  of  testator  to  set  aside  a  decree  of  parish  pro- 
bate court,  admitting  will  to  probate  and  record ;  Reed  v.  Reed,  31  Fed. 
62,  63,  holding  Circuit  Court  for  Ohio  has  no  jurisdiction  to  try  a  contro- 
versy, brought  under  statutes  of  that  State,  to  contest  validity  of  a  will 
by  original  bill  for  that  purpose;  Indianapolis  Water  Co.  v.  American 
Strawboard  Co.,  63  Fed.  976,  holding  equitable  jurisdiction  of  equitable 
rights  in  Federal  courts  cannot  be  affected  by  State  statutes,  making 
such  rights  enforceable  at  law. 

Jurisdiction  of  equity  to  set  aside  will  for  fraud.    Note,  18  Ann. 
Cas.  811. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R:  A.  267. 

Controversy  between  citizens  of  different  States,  within  meaning  of 
statute  relating  to  removal  of  causes,  is  Involved  in  a  suit  whenever  any 
property  or  claim  of  parties,  capable  of  pecuniary  estimation,  is  subject  of 
litigation  and  is  presented  by  the  pleadings. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  248,  49  L.  Ed.  466,  26  Sup.  Ct.  251,  proceeding  in  eminent  domain 
under  Ky.  Stats.,  §§  835-839,  where  requisite  diversity  of  citizenship 
exists,  is  removable;  Johnson  v.  Computing  Scale  Co.,  139  Fed.  344, 
where  amount  claimed  in  complaint  in  State  court  is  sufficient  to  give 
Federal  jurisdiction,  plaintiff  cannot  defeat  jurisdiction  after  removal 
by  affidavit  showing  he  is  entitled  to  less  than  jurisdictional  amount; 
Buckhannon  etc.  R.  Co.  v.  Davis,  136  Fed.  709,  68  C.  C.  A.  345,  order 
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requiring  that  suit  against  Federal  receiver  to  condemn  crossing  over 
right  of  way  should  be  brought  in  Federal  court  does  not  interfere  with 
State's  right  of  eminent  domain;  Barber  Asphalt  Pav.  Co.  v.  Morris, 
132  Fed.  949,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  Duluth  charter  relating 
to  appeals  from  allowance  or  rejection  of  claims  does  not  restrict  Fed- 
eral jurisdiction  to  enforce  judgments  on  such  claims ;  Sawyer  v.  White, 
122  Fed.  227,  58  C.  C.  A.  587,  upholding  Federal  jurisdiction  over  will 
contest  which  State  statutes  authorize  to  be  instituted  in  any  State  court 
of  general  jurisdiction,  where  diverse  citizenship  exists ;  In  re  Delafield, 
109  Fed.  578,  upholding  Federal  jurisdiction  over  suit  to  determine  com- 
pensation of  land  owner  for  property  taken  by  eminent  domain  under 
State  statute,  where  requisite  citizenship  and  amount  in  controversy 
exist,  notwithstanding  provision  in  statute  that  such  proceedings  shall 
be  brought  in  particular  State  court;  Kunkel  v.  Brown,  99  Fed.  595,  39 
C.  C.  A.  665,  holding  amount  in  dispute  for  Federal  jurisdictional  pur- 
poses is  determined  by  amount  claimed  by  plaintiff  in  his  pleading, 
though  such  claim  made  under  mistake  of  fact,  as  subsequently  shown 
by  evidence;  dissenting  opinion  in  Wahl  v.  Franz,  100  Fed.  694,  40 
C.  C.  A.  638,  majority  holding  under  Arkansas  statute  providing  that 
on  appeal  from  probate  decree  admitting  will  to  probate  appellate  court 
shall  try  cause  de  novo,  such  proceeding  on  appeal  is  not  removable  suit ; 
Kern  v.  Huidekoper,  103  U.  S.  492,  26  L.  Ed.  857,  holding  no  peculiarities 
of  State  law  can  prevent  a  removal  of  a  cause  if  case  fall  within  terms 
of  statute  providing  for  removal  of  causes ;  Searl  v.  School  District,  124 
U.  S.  199,  31  L.  Ed.  416,  8  Sup.  Ct.  461,  holding  proceeding  for  con- 
demning land  to  public  use  is  suit  at  law,  which  may  be  removed  to 
Federal  courts  if  parties  be  citizens  of  different  States;  Schunk  v. 
Moline,  Milburn  &  Stoddart  Co.,  147  U.  S.  504,  37  L.  Ed.  258,  13  Sup. 
Ct.  417,  in  holding  Circuit  Court  had  jurisdiction  of  case  where  action 
was  for  certain  sum  due  and  certain  other  sum  which  would  be  payable 
in  following  month;  Bybee  v.  Hawkett,  6  Sawy.  600,  5  Fed.  7,  reaffirm- 
ing rule ;  Craigie  v.  McArthur,  4  Dill.  477,  Fed.  Cas.  3341,  where  contest 
in  regard  to  distribution  of  the  estate  of  a  deceased  person  was  held, 
controversy  removable  under  act  of  March  3,  1875;  Southworth  v. 
Adams,  9  Biss.  528,  4  I^d.  7,  where  suit  to  establish  lost  will  was  re- 
moved; Brodhead  v.  Shoemaker,  44  Fed.  522,  11  L.  R.  A.  569,  holding 
suit  for  probating  of  will  a  controversy  within  meaning  of  removal 
statutes ;  Elliott  v.  Shuler,  50  Fed.  456,  holding  special  proceeding,  by  an 
administrator,  to  obtain  a  license  to  sell  the  real  estate  of  his  intestate, 
is  within  act  providing  for  removal  of  causes;  Lackawanna  Coal  etc. 
Co.  v.  Bates,  56  Fed.  741,  where  suit  to  enforce  stockholder's  liability 
was  held  an  independent  suit,  within  meaning  of  removal  of  causes  act; 
Riggs  v.  Clark,  71  Fed.  563,  18  C.  C.  A.  242,  holding  bill,  which  prays 
for  cancellation  of  mortgage  for  two  thousand  one  hundred  and  twenty 
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dollars,  states  a  ease  within  jurisdictional  amount  of  Circuit  Court ;  In  re 
Stutsman  County,  88  Fed.  340,  holding  a  proceeding  for  collection  of 
delinquent  taxes,  provided  for  by  State  law,  is  a  suit  within  meaning 
of  removal  acts;  Upshur  Co.  v.  Rich,  135  U.  S.  474,  476,  34  L.  Ed.  199, 
200,  10  Sup.  Ct.  653,  654,  as  to  what  constitutes  a  "suit";  Waterbury  v. 
Laredo,  3  Woods,  375,  Fed.  Cas.  17,252,  arguendo. 

Distinguished  in  Carrau  v.  O'Calligan,  125  Fed.  668,  669,  670,  60 
C.  C.  A.  347,  holding  Federal  court  has  no  jurisdiction  over  will  contest 
where  under  Washington  statute  such  contest  is  strictly  a  probate  pro- 
ceeding determinable  in  particular  forum;  Wahl  v.  Franz,  100  Fed. 
686,  40  C.  C.  A.  638,  holding  under  Arkansas  statute,  providing  that  on 
appeal  from  probate  decree  admitting  will  to  probate  appellate  court 
shall  try  cause  de  novo,  proceeding  on  appeal  is  not  removable  suit; 
In  re  Cilley,  58  Fed.  989,  holding  proceeding  to  establish  and  probate  a 
will  is  not  a  suit  "at  common  law  or  equity/'  and  is  not  removable. 

Where  suit  may  be  maintained  in  State  court  to  annul  a  will  as  muniment 
of  title,  and  restrain  enforcement  of  decree  admitting  it  to  probate,  such  a 
suit  may  be  removed,  to  Circuit  Court,  if  parties  are  citizens  of  different 
States,  or  may  be  brought  by  original  process  therein. 

Approved  in  National  Surety  Co.  v.  State  Bank,  120  Fed.  598,  61 
L.  R.  A.  394,  56  C.  C.  A.  657,  holding  Federal  court  may  enjoin  plaintiff 
in  unconscionable  State  judgment  from  using  it  to  extort  money  from 
defendant  who  ought  not  in  equity  to  pay  it;  Williams  v.  Crabb,  117 
Fed.  200,  59  L.  E.  A.  425,  54  C.  C.  A.  213,  holding  where  State  statutes 
confer  on  equity  courts  jurisdiction  to  contest  validity  of  probated  will, 
Federal  equity  court  has  concurrent  jurisdiction  where  requisite  amount 
in  controversy  and  citizenship  exist;  O'Callaghan  v.  O'Brien,  116  Fed. 
936,  upholding  Federal  jurisdiction  over  suit  by  alien  to  establish  rela- 
tionship to  decedent  and  their  status  as  heirs,  and  to  determine  validity 
of  will  under  which  citizen  claims  estate,  notwithstanding  pendency  of 
State  probate  proceedings;  dissenting  opinion  in  Rosenbaum  v.  Bauer, 
120  U.  S.  461,  30  L.  Ed.  747,  7  Sup.  Ct.  638,  majority  holding  Circuit 
Court  cannot  acquire  jurisdiction,  by  removal  from  State  court,  of  pro- 
ceeding for  mandamus  to  compel  city  to  take  action,  in  accordance  with 
State  statute,  to  pay  interest  or  principal  of  bonds  issued  by  city;  dis- 
senting opinion  in  Wahl  v.  Franz,  100  Fed.  694,  40  C.  C.  A.  638,  major- 
ity holding  under  Arkansas  statute  providing  that  on  appeal  from  pro- 
bate decree  admitting  will  to  probate  appellate  court  shall  try  cause  de 
novo,  proceeding  on  appeal  is  not  removable  suit ;  Pacific  R.  R.  Removal 
Cases,  115  U.  S.  19,  29  L.  Ed.  325,  5  Sup.  Ct.  1122,  Mineral  Range  R.  Co. 
v.  Detroit  etc.  Copper  Co.,  25  Fed.  516,  and  Mississippi  etc.  Boom  Co. 
v.  Patterson,  98  U.  S.  407,  25  L.  Ed.  208,  all  holding,  where  proceeding 
before  commissioners  appointed  to  appraise  land,  which  has  been  con- 
demned under  State's  right  of  eminent  domain,  is  transferred  to  State 


92  U.  S.  10-26  NOTES  ON  U.  S.  REPORTS.  12 

court  by  appeal,  it  takes  form  of  snit  at  law>  and  may  be  removed  to 
Federal  court  if  controversy  is  between  citizens  of  different  States ;  Ellis 
v.  Davis,  109  U.  S.  498,  503,  27  L.  Ed.  1010,  1012,  3  Sup.  Ct.  335,  338, 
Richardson  v.  Green,  61  Fed.  427,  428,  9  C.  C.  A.  565,  and  Everhart 
v.  Everhart,  34  Fed.  84,  reaffirming  rule;  Arrowsmith  v.  Gleason,  129 
U.  S.  100,  32  L.  Ed.  635,  9  Sup.  Ct.  241,  Ralston  v.  Sharon,  51  Fed.  707, 
and  Johnson  v.  Waters,  111  U.  S.  667,  28  L.  Ed.  556,  4  Sup.  Ct.  634, 
all  holding  Circuit  Court  has  jurisdiction  in  equity  proceedings  to  set 
aside  a  fraudulent  sale  of  real  estate,  which  has  been  confirmed  by 
State  court  of  competent  jurisdiction,  where  inquiry  is  directed  to  fraud 
used  in  obtaining  judgment  of  confirmation ;  Hess  v.  Reynolds,  113  U.  S. 
78,  28  L.  Ed.  928,  5  Sup.  Ct.  378,  holding  a  proceeding  in  State  court, 
to  obtain  payment  of  a  debt  due  by  decedent,  removable  to  Federal 
courts,  when  diverse  citizenship  gives  jurisdiction;  Daniels  v.  Benedict, 
50  Fed.  354,  Peninsular  Iron  Co.  v.  Eells,  68  Fed.  35,  15  C.  C.  A.  189, 
Davenport  v.  Moore,  74  Fed.  949,  952,  Board  County  Commrs.  of  Lake 
County  v.  Piatt,  79  Fed.  573,  25  C.  C.  A.  87,  and  Marshall  v.  Holmes, 
141  U.  S.  597,  35  L.  Ed.  873,  12  Sup.  Ct.  64,  all  holding  Circuit  Court 
may  deprive  a  party  of  benefit  of  judgment  fraudulently  obtained  in 
State  court,  if  circumstances  are  such  as  would  authorize  relief  by 
Federal  court,  if  judgment  had  been  Tendered  by  it;  Stansell  v.  Levee 
Board,  13  Fed.  851,  and  Chicot  Co.  v.  Sherwood,  148  U.  S.  532,  37  L.  Ed. 
547,  13  Sup.  Ct.  697,  both  holding,  where  suit  may  be  maintained  in 
State  court,  it  may  be  maintained  in  Federal  court,  if  requisite  diverse 
citizenship  exists ;  Stackhouse  v.  Zunts,  4  Woods,  173,  15  Fed.  482,  hold- 
ing, where  cause  is  removable  and  is  properly  removed,  Circuit  Court 
has  jurisdiction  to  grant  any  relief  that  State  court  might  have  granted ; 
Southworth  v.  Adams,  9  Biss.  525,  4  Fed.  5,  holding  suit  to  establish  lost 
will  may  be  removed;  Smith  v.  Schwed,  9  Fed.  490,  and  In  re  Iowa  etc. 
Const.  Co.,  3  McCrary,  312,  10  Fed.  402,  both  holding  Circuit  Court  has 
jurisdiction  of  bill  to  set  aside  a  judgment  for  fraud,  or  upon  ground 
that  it  was  rendered  by  a  court  having  no  jurisdiction ;  Fleisher  v.  Green- 
wald,  20  Fed.  550,  affirming  jurisdiction  of  Circuit  Court  to  entertain 
jurisdiction  of  a  bill  to  set  aside  as  fraudulent  a  deed  of  assignment; 
Kohn  v.  Ryan,  31  Fed.  637,  holding  jurisdiction  to  test  an  assignment 
for  benefit  of  creditors  is  not  limited  to  court  in  which  assignee  has  filed 
his  bond  and  inventory;  United  States  v.  Norsch,  42  Fed.  417,  holding 
United  States  can  sue  in  Federal  court  for  cancellation  of  a  certificate 
or  decree  of  naturalization,  which  has  been  obtained  by  fraud,  in  State 
court ;  M'Neil  v.  M'Neil,  78  Fed.  835,  holding  Federal  jurisdiction  to  re- 
lieve against  judgments  obtained  in  State  courts  by  fraud  extends  to 
judgments  of  divorce;  Security  Co.  v.  Pratt,  65  Conn.  177,  32  Atl.  398, 
holding  suit  to  determine  construction  of  a  will  is  within  jurisdiction  of 
Circuit  Court;  Cowley  v.  Northern  Pac.  R.  Co.,  159  U.  S.  579,  580,  581, 
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40  L.  Ed.  266,  16  Sup.  Ct.  129,  130,  upholding  jurisdiction,  on  removal 
of  proceeding  under  Washington  Code,  §  436,  to  vacate  judgment  for 
fraud;  M'Dermott  v.  Chicago  etc.  Ry.  Co.,  38  Fed.  533,  534,  3  L.  R.  A. 
457,  holding,  under  act  of  August  13,  1888,  right  to  remove  cause  is  not 
dependent  on  amount  involved;  Wilson  v.  Smith,  66  Fed.  83,  holding 
right  to  remove  a  cause  cannot  be  defeated  by  fact  that  f orm  in  which 
suit  has  been  brought,  under  State  statute,  is  one  in  which  Federal 
court  cannot  entertain  it,  if,  in  any  form,  Federal  court  would  have 
jurisdiction ;  Pulliam  v.  Pulliam,  10  Fed.  30,  Oglesby  v.  Attrill,  12  Fed. 
228,  Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25  Fed.  740,  Kalamazoo  Wagon 
Co.  v.  Snaveiy,  34  Fed.  825,  and  Ralston  v.  Sharon,  51  Fed.  710,  all 
arguendo. 

Distinguished  in  Wahl  v.  Franz,  100  Fed.  684,  687,  40  C.  C.  A.  638, 
holding  under  Arkansas  statute  providing  that  on  appeal  from  probate 
decree  admitting  will  to  probate  appellate  court  shall  try  cause  de  novo, 
proceeding  on  appeal  is  not  removable  suit;  Rosenbaum  v.  Bauer,  120 
U.  S.  457,  80  L.  Ed.  746,  7  Sup.  Ct.  636,  holding  Circuit  Court  cannot 
acquire  jurisdiction  by  removal  from  State  court  of  proceeding  to  obtain 
a  mandamus  against  a  city  to  compel  it  to  take  action,  in  accordance 
with  State  statute,  to  pay  interest  or  principal  on  bonds  issued  by  city ; 
In  re  Aspinwall's  Estate,  83  Fed.  852,  and  Ellis  v.  Davis,  4  Woods,  16, 
Fed.  Cas.  4402,  both  holding  Circuit  Court  has  not  jurisdiction  of  bill 
filed  by  heirs  at  law  of  testator  to  set  aside  a  decree  of  State  probate 
court  admitting  to  probate  and  record;  Blythe  v.  Hinckley,  84  Fed. 
254,  and  Little  Rock  Junction  Ry.  Co.  v.  Burke,  66  Fed.  88,  13  C.  C.  A. 
341,  both  holding  Federal  courts  have  no  jurisdiction  of  a  suit  to  set 
aside  a  decree  of  a  State  court,  on  ground  that  such  decree  is  utterly 
void,  when  tested  by  an  inspection  of  the  record;  Barrow  v.  Htinton, 
99  U.  S.  83,  25  L.  Ed.  408,  Goodrich  v.  Hunton,  29  La.  Ann.  377,  and 
Edwards  Mfg.  Co.  v.  Sprague,  76  Me.  61,  all  holding  Federal  courts 
have  no  jurisdiction  of  a  supplementary  proceeding,  the  purpose  of 
which  is  to  control  proceeding  in  State  court. 

Who  can  contest  a  will.    Note,  130  Am.  St.  Rep.  187. 

Phrase  "stilts  af  common  law  or  equity,"  as  used  in  Judiciary  act  of 
1789,  respecting  Circuit  Court's  Jurisdiction,  embraces  all  suits  other  than 
those  brought  in  ecclesiastical,  admiralty  and  military  courts. 

Approved  in  Kirby  v.  Chicago  etc.  R.  R.  Co.,  106  Fed.  555,  holding 
statutory  proceeding  in  State  court  to  determine  compensation  to  land 
owner  under  condemnation  proceedings  is  suit  of  civil  nature  at  law 
and  removable ;  Brisenden  v.  Chamberlain,  53  Fed.  309,  and  In  re  Cilley, 
58  Fed.  987,  both  arguendo. 

Evidence  to  establish  lost  or  destroyed  wills.    Note,  38  L.  R.  A. 
445,  451. 

Effect  of  delay  in  probating  wills.    Note,  57  L.  R.  A.  261. 
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Miscellaneous.  Cited  in  Gaines  v.  Lizardi,  3  Woods,  78,  Fed.  Cas. 
5175,  and  Davis  v.  Gaines,  104  U.  S.  406,  26  L.  Ed.  764,  cases  growing 
out  of  same  cause  of  litigation;  Estate  of  Leavens,  65  Wis.  451,  27  N.  W. 
329,  holding  County  Court  may  set  aside  decree  of  distribution  obtained 
by  fraud  of  administrator;  State  v.  South  Penn.  Oil  Co.,  42  W.  Va. 
95,  24  S.  E.  693,  not  in  point. 

92  U.  8.  27-81,  23  K  Ed.  597,  HALL  ▼.  UNITED  STATES. 

Blares  were  incapable  of  entering  into  any  contract,  not  excepting  mar- 
riage. 

Approved  in  Estate  of  Campbell,  12  Cal.  App.  716,  108  Pac  672,  pre- 
sumption of  marriage  was  removed  where  man  left  Missouri  and  was 
afterward  legally  married  to  woman  in  California  during  lifetime  of 
woman  with  whom  he  had  previously  lived;  Adams  v.  Sneed,  41  Pla. 
154,  25  South.  894,  holding  issue  of  customary  slave  marriages,  which 
terminated  before  or  were  never  ratified  by  the  parties  thereto  after 
emancipation,  possess  no  inheritable  blood;  Merrick  v.  Betts,  214  Mass. 
226, 101  N.  E.  132,  validity  of  slave  marriages  not  having  been  settled  in 
Massachusetts,  courts  of  that  State  could  not  presume  that  common  law 
of  North  Carolina  was  same  as  law  of  Massachusetts;  Irving  v.  Ford, 
179  Mass.  220,  60  N.  E.  492,  refusing  to  disturb  finding  of  lower  court 
that  marriage  between  slaves  was  void;  Curry  v.  McDaniel,  33  Okl.  22, 
124  Pac.  320,  holding  finding  of  referee  that  defendants  in  error  were 
born  in  lawful  wedlock  and  first  cousins  of  decedents  was  against  pre- 
ponderance of  evidence  and  not  sustained;  Wood  v.  Cole,  25  Tex.  Civ. 
379,  60  S.  W.  993,  holding  where  negro  slaves  continued  marital  rela- 
tions after  emancipation,  such  continuance  is  valid  common-law  mar- 
riage; Woodland  v.  Newhall,  31  Fed.  438,  holding  all  agreements,  con- 
tracts, trusts  and  instruments  to  which  a  slave  is  a  party  are  void; 
Smythe  v.  Henry,  41  Fed.  709,  holding  a  deed  given  in  violation  of 
express  statutory  provision  confers  no  title;  Cantelou  v.  Doe,  56  Ala. 
521,  522,  holding  issue  of  slave  marriages,  where  marriage  was  not  rati- 
fied after  emancipation,  possess  no  inheritable  blood ;  McDowell  v.  Sapp, 
39  Ohio  St.  561,  holding  a  slave  marriage,  made  before  emancipation, 
was  so  far  avoided  by  a  second  marriage,  valid  where  solemnized,  as  to 
deprive  first  wife  of  all  interest  in  property  acquired  by  husband  and 
second  wife. 

Modified  in  Davenport  v.  Caldwell,  10  S.  C.  344,  and  Scott  v.  Raub, 
88  Va.  723,  14  S.  E.  179,  both  holding  marriage,  entered  into  between 
slaves,  is  allowed  a  certain  moral  force,  and  may  be  confirmed  after 
emancipation;  Renfrow  v.  Renfrow,  60  Kan.  278,  72  Am.  St.  Rep.  350, 
56  Pac.  534,  where  slaves  married  before  emancipation,  and  who  lived 
together  as  husband  and  wife  afterward,  were  held  to  be  legally  married 
at  common  law. 

Legitimacy  of  children  of  slaves.    Note,  5  Ann.  Gas.  144. 
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Miscellaneous.  Cited  in  United  States  v.  Foreman,  5  Okl.  253,  48  Pac. 
97#  one  suing  government  in  territorial  court  to  recover  money  paid  for 
land  on  which  entry  erroneously  allowed  and  afterward  canceled  need 
not  show  surrender  of  duplicate  receipt  and  relinquishment  of  claims  to 
land. 

92  V.  &  81-41,  23  Xi.  Ed.  600,  THE  CITY  OF  WASHINGTON. 

Sailing  roles  and  regulations,  established  by  law,  furnished  paramount 
rule  of  decision, 

Approved  in  The  City  of  Erie,  211  Fed.  1012,  holding  evidence  showed 
that  green  light  of  schooner  was  not  burning,  and  that  steamer  was  not 
in  fault  for  collision;  The  Agnella,  198  Fed.  148,  150,  holding  steamer 
changing  course  and  attempting  to  cross  bow  of  pilot  boat  was  liable 
for  damages  in  collision,  and  evidence  of  experts  was  admissible  to  show 
general  usage;  The  Monterey,  153  Fed.  938,  holding  steamer  was  not 
liable  for  sinking  of  schooner  pilot  boat  at  sea  at  night  where  pilot  boat 
changed  her  course  and  crossed  steamer's  bow;  City  of  Marinette  v. 
Goodrich  Transit  Co.,  153  Wis.  97,  140  N.  W.  1096,  in  action  by  city  for 
damages  to  bridge  caused  by  steamer  running  into  it,  evidence  sustained 
finding  that  absence  of  lights  on  bridge  did  not  contribute  to  collision; 
Belden  v.  Chase,  150  U.  S.  699,  37  L.  Ed.  1227,  14  Sup.  Ct.  271,  holding 
rules  prescribed  by  local  boards  of  supervising  inspectors  have  force,  of 
statutory  enactments. 

'When  disputed  question  of  navigation  arises,  in  regard  to  which  there  are 
no  rules  established  by  law,  evidence  may  be  admitted  to  prove  a  general 
usage,  which  would  furnish  a  guide  as  to  proper  rule  of  decision. 

Approved  in  The  Alaska,  33  Fed.  Ill,  where  testimony  of  experts  was 
admitted  to  show  usage  of  navigation  in  taking  pilot  from  pilot  boat  to 
steamer;  The  Columbia,  27  Fed.  706,  707,  708,  718,  719,  and  The  La 
Champagne,  43  Fed.  447,  both  holding  it  the  duty  of  a  steamer,  about 
to  take  a  pilot  at  sea,  to  check  her  headway  nearly  to  a  stop;  The  Em- 
pire, 19  Fed.  559,  as  approving  the  practice  of  calling  nautical  assessors 
to  assist  court  in  actions  of  marine  tort. 

Pilot  boats,  in  pursuit  of  employment,  should  display  masthead  lights. 
Approved  in  The  Haverton,  31  Fed.  568,  following  rule. 

Omission  to  comply  with  a  rule  of  navigation,  when  it  did  not  contribute 
to  collision,  will  not  exonerate  culpable  party  from  any  portion  of  damages. 
Approved  in  The  America,  92  U.  S.  436,  23  L.  Ed.  726,  following  rule ; 
The  Acilia,  120  Fed.  460,  56  C.  C.  A.  605,  affirming  108  Fed.  981,  holding 
steamer  not  in  fault  for  failing  to  give  danger  signals  where  other  vessel 
had  all  information;  The  Ansgar,  115  Fed.  441,  holding  pilot  boat,  in 
approaching  in  night,  steamship  signaling  for  pilot,  justified  in  assum- 
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ing  that  ship  stopped  headway  in  order  that  pilot  may  be  put  aboard 
safely. 

Distinguished  in  The  Ansgar,  123  Fed.  474,  59  C.  C.  A.  277,  holding 
pilot  boat  not  justified  in  assuming  in  night  steamer  has  fully  stopped 
at  any  particular  point,  reversing  115  Fed.  440. 

Miscellaneous.  Cited  in  Flint  etc.  R.  Co.  v.  Marine  Ins.  Co.,  71  Fed. 
218,  as  discussing  meaning  of  care  and  skill  in  navigation. 

92  U.  8.  41-49,  23  L.  Ed.  646,  ROBERTS  V.  UNITED  STATES. 

Where  public  service  has  been  performed,  without  contract,  at  request 
of  proper  government  agents,  and  under  expectation  of  compensation,  Court 
of  Claims,  if  matter  is  referred  to  it  by  Congress,  may  make  such  allowance 
as  is  required,  ex  aequo  et  bono. 

Approved  in  Slavens  v.  United  States,  196  U.  S.  238,  49  L.  Ed.  461, 
25  Sup.  Ct.  229,  mail  contractor  not  entitled  to  extra  compensation  for 
services  outside  terms  of  contract  performed  on  unauthorized  demand 
of  postmaster,  where  on  Postmaster  General's  protest  he  was  relieved 
from  such  services. 

Distinguished  in  Coates  v.  United  States,  53  Fed.  992,  4  C.  C.  A.  138, 
where  it  did  not  appear  Congress  had  considered  the  claim  in  question 
and  recognized  the  obligation. 

• 
92  U.  S.  49-72,  23  L.  Ed.  530,  FARNSWORTH  v.  MINNESOTA  ETC.  R.  R. 
CO. 

Act  wanting  lands  to  Minnesota,  to  aid  in  construction  of  railroads* 
made  actual  construction  of  portions  of  road  condition  precedent  to  con- 
veyance of  such  lands  by  the  State,  except  as  to  first  one  hundred  and  twenty 
sections. 

Approved  in  Sullivan  v.  Van  Kirk  Land  etc.  Co.,  124  Ala.  232,  26 
South.  927,  holding  title  to  lands  granted  to  State  by  act  Congress,  June 
3,  1856,  to  aid  railroad  construction,  did  not  pass  to  Mobile  etc.  R.  R. 
Co.,  unless  such  lands  were  opposite  portion  of  road  completed  within 
prescribed  line;  Swann  v.  Larmore,  70  Ala.  564,  and  Swann  v.  Lindsey, 
70  Ala.  518,  521,  both  holding,  under  such  grants,  State  holds  lands  so 
granted  in  trust  for  purpose  specified;  Chicago,  B.  &  Q.  R.  Co.  v.  Lewis, 
53  Iowa,  114,  4  N.  W.  852,  and  Sioux  City  etc.  Hy.  Co.  v.  Countryman, 
83  Iowa,  181,  49  N.  W.  75,  both  holding,  under  similar  grant,  an  attempt 
by  the  State  to  pass  title  to  lands  before  the  performance  of  prescribed 
conditions  was  ineffectual;  Wilson  v.  Beckwith,  117  Mo.  79,  22  S.  W. 
•643,  in  construing  similar  statute,  granting  lands  to  State  of  Missouri, 
for  same  purpose;  Pacific  Ry.  Co.  v.  United  States,  124  U.  S.  129,  130, 
31  L.  Ed.  385,  8  Sup.  Ct.  420,  holding,  where  act  making  grant  made 
payment  of  cost  of  surveying  a  condition  precedent  to  receiving  patent, 
no  title  could  pass,  unless  such  payment  was  made;  Jackson  etc.  R.  Co. 
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v.  Davison,  65  Mich.  430,  32  N.  W.  733,  in  discussing  difference  between 
grants  by  legislature  and  private  grants;  Shepard  v.  Northwestern  Life 
Ins.  Co.,  40  Fed.  363,  and  Wilson  v.  Beckwith,  140  Mo.  383,  41  S.  W.  991, 
arguendo. 

Forfeiture  of  an  Interest  in  lands  granted  for  construction  of  railroad 
nay  be  declared  by  State,  for  noncompliance  with  conditions  annexed  to 
grant,  when  forfeiture  is  provided  by  statute,  without  Judicial  proceedings 
tort  had  to  ascertain  and  determine  the  failure  of  grantee  to  perform  con- 
dttions. 

Approved  in  Seattle  *tc.  Ry.  Co.  v.  City  of  Seattle,  216  Fed.  699,  at- 
tempt of  city  to  compel  railway  company*  to  comply  with  franchise  was 
waiver  of  forfeiture ;  United  States  v.  Washington  Imp.  &  Dev.  Co.,  189 
Fed.  678,  United  States  cannot  maintain  suit  to  recover  land  for  breach 
of  condition  subsequent  in  absence  of  legislative  declaration  of  forfeiture 
or  express  authority  to  maintain  suit;  United  States  v.  Oregon  &  C.  R. 
Co.,  186  Fed.  928,  930,  lands  granted  to  aid  in  construction  of  railroad 
with  proviso  limiting  sale  were  subject  to  forfeiture  for  violation  of 
condition  subsequent ;  United  States  v.  Whitney,  176  Fed.  595,  act  grant- 
ing land  for  reservoir  sites  and  providing  that  rights  shall  be  forfeited 
as  to  any  uncompleted  section  did  not  ipso  facto  divest  grantee  of  title 
for  default;  Neff  v.  United  States,  165  Fed.  282,  91  C.  C.  A.  241,  for- 
feiture should  not  be  inflicted  upon  entryman  under  timber-culture  act 
who  has  cultivated  trees  upon  prairie  for  eight  years  and  substantially 
complied  with  statute1;  Columbia  Valley  R.  Co.  v.  Portland  &  S.  Ry.  Co., 
162  Fed.  606,  607,  89  C.  C.  A.  361,  act  granting  right  of  way  over  public 
land  and  providing  for  forfeiture  after  five  years  if  railroad  not  con- 
structed was  legislative  adjudication  of  forfeiture ;  Police  Jury  v.  Terre- 
bonne Land  Co.,  131  La.  1073,  60  South.  688,  legislative  grant  to  parish 
for  purpose  of  reclaiming  swamp-land  was  made  inoperative  by  Consti- 
tution reducing  parochial  taxation,  and  subsequent  grant  effected  for- 
feiture; Spokane  etc.  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  49  Wash.  287, 
95  Pac.  66,  provision  in  act  granting  right  of  way  through  Indian  Res- 
ervation for  forfeiture  unless  work  completed  within  certain  time  was 
condition  subsequent  and  could  only  be  taken  advantage  of  by  judicial 
proceeding  or  appropriate  legislative  action;  Columbia  Valley  R.  Co.  v. 
Portland  etc.  Ry.  Co.,  48  Wash.  477,  93  Pac.  1069,  where  act  granting 
land  to  railroads  declares  forfeiture  upon  noncompliance  with  condi- 
tions, forfeiture  takes  effect  without  judicial  or  other  further  proceed- 
ings ;  State  v.  King,  64  W.  Va.  608,  63  S.  E.  494,  under  statute  land  was 
forfeited  for  nonentry  upon  land  books  for  purposes  of  taxation,  and 
title  vests  in  government  without  judicial  declaration  of  forfeiture; 
McMicken  v.  United  States,  97  U.  S.  218,  24  L.  Ed.  952,  and  Schlesinger 
v.  Kansas  City  etc.  Ry.  Co.,  152  U.  S.  453,  38  L.  Ed.  511,  14  Sup.  Ct.  651, 
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both  holding  such  land  is  not  subject  to  attachment  after  forfeiture  for 
debts  contracted  by  grantee  while  same  Was  in  his  possession;  Atlantic 
&  Pacific  R.  R.  Co.  v.  Mingus,  165  U.  S.  433,  41  L.  Ed.  778,  17  Sup.  Ct. 
,  353,  holding,  where  government  grants  lands  upon  condition  subsequent, 
it  has  same  right  to  re-enter  upon  breach  of  condition  which  private 
grantor  would  have  under  same  circumstances,  which  right  is  to  be  exer- 
cised by  legislation;  New  York  Indians  v.  United  States,  170  U.  S.  25, 
42  L.  Ed.  936,  18  Sup.  Ct.  537,  and  Iron  Mt.  R.  Co.  v.  Memphis,  96  Fed. 
127,  37  C.  C.  A.  410,  both  holding  mode  of  asserting  forfeiture  is  sub- 
ject to  legislative  authority;  Bywaters  v.  Paris  etc.  Ry.  Co.,  73  Tex.  627, 
11  S.  W.  857,  holding  act,  providing  that  if  corporation  does  not  per- 
form certain  conditions  within  specified  time  it  shall  forfeit  its  corpo- 
rate existence,  is  self-acting. 

Distinguished  in  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  406,  75  Atl. 
216,  in  ejectment  by  State  to  recover  tide-lands,  evidence  that  grant  by 
riparian  commissioners  was  invalid  because  lands  were  natural  oyster- 
beds  was  inadmissible. 

Where  lands,  granted  to  a  corporation  by  State,  to  aid  In  construction 
of  a  public  work,  are  subject  to  forfeiture,  by  reason  of  failure  of  grantee 
to  perform  conditions  specified,  any  public  assertion,  by  legislative  act,  of 
the  ownership  of  State,  after  default  of  grantee,  is  effectual  to  divest  such 
grantee  of  title. 

Approved  in  American  Dock  etc.  Co.  v.  Trustees  for  Support  of  Public 
Schools,  39  N.  J.  Eq.  418,  419,  St.  Louis  etc.  Ry.  Co.  v.  McGee,  115  U.  S. 
474,  29  L.  Ed.  448,  6  Sup.  Ct.  125,  Bybee  v.  Oregon  etc.  R.  Co.,  139  U.  S. 
675,  35  L.  Ed.  807,  11  Sup.  Ct.  643,  and  United  States  v.  Northern  Pac. 
R.  Co.,  95  Fed.  879,  37  C.  C.  A.  290,  all  holding  lands,  subject  to  for- 
feiture under  terms  of  grant  made  by  Congress,  will  not  be  held  for- 
feited, unless  Congress  has  taken  some  action  looking  to  their  forfeiture ; 
Matter  of  Brooklyn  Elev.  R.  Co.,  125  N.  Y.  440,  26  N.  E.  475,  holding 
mere  failure  to  perform  conditions  specified  in  grant  does  not  ipso  facto 
work  a  forfeiture. 

Where  conditions  of  railroad  aid  land  grant,  Inserted  for  benefit  of  the 
public,  are  broken,  and  it  is  Impracticable  to  recover  compensation  In  dam- 
ages, courts  will  not  hesitate  to  declare  the  grant  forfeited. 
.  Approved  in  Tower  v.  Tower  etc.  Ry.  Co.,  68  Minn.  505,  64  Am.  St. 
Rep.  496,  88  L.  R.  A.  543,  71  N.  W.  693,  where  street  railroad  franchise 
was  declared  forfeited ;  Orr  v.  State,  56  Ark.  109, 19  S.  W.  320,  arguendo. 

Forfeiture  of  corporate  franchises.    Note,  8  Am.  St.  Rep.  198. 

Miscellaneous.  Cited  in  Mower  v.  Kemp,  42  La.  Ann.  1017,  8  South. 
832,  incidentally. 
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92  TJ.  8.  78-77,  23  X*  Ed.  697,  SHUEY  v.  UNITED  STATES. 
Offer  of  reward  is  revocable  any  time  before  its  acceptance. 

Approved  in  Bloomfield  v.  Maloney,  176  Mich.  559,  Ann,  Gas.  1915B, 
662,  142  N.  W.  789,  reward  for  arrest  and  conviction  of  offender  should 
be  paid  to  person  or  persons  first  giving  information  leading  to  arrest 
and  conviction. 

Distinguished  in  Bronnenberg  v.  Coburn,  110  Ind.  173,  11  N.  E.  31, 
where  offer  was  not  a  general  offer  of  reward,  but  a  special  offer,  under 
which  claimant  had  acted. 

Offer  of  reward  may  be  revoked  through  same  channel  by  which  It  was 
made. 

Approved  in  Sullivan  v.  Phillips,  178  Ind.  166,  Ann.  Gas.  1915B,  670, 
98  N.  E.  869,  offer  of  reward  can  only  be  revoked  in  manner  in  which 
it  was  made,  and  under  statute  knowledge  of  offer  of  reward  was  not 
necessary;  Hoggard  v.  Dickerson,  180  Mo.  App.  83, 165  S.  W.  1139,  offer 
of  reward  was  not  revoked  by  offer  of  different  reward  at  different  place, 
and  person  was  entitled  to  reward  for  service  commenced  before  and 
completed  after  knowledge  of  offer;  Zwolanek  v.  Baker  Mfg.  Co.,  150 
Wis.  523,  524,  Ann,  Gas.  1914A,  793,  44  L.  R.  A.  (N.  S.)  1214,  137  N.  W. 
773,  offer  of  reward  by  employer  to  employees  employed  for  four  thou- 
sand five  hundred  hours  in  one  hundred  consecutive  weeks  need  not  be 
accepted  by  notice;  Hudson  Real  Estate  Co.  v.  Tower,  161  Mass.  15,  42 
Am.  Si.  Rep.  383,  36  N.  E.  681,  holding  subscription  for  shares  of  stock 
in  corporation  to  be  thereafter  organized  may  be  withdrawn  at  any  time 
before  organization. 

Where  reward  is  offered  for  apprehension  of  a  criminal  and  separate 
reward  for  Information  which  will  lead  to  apprehension,  a  party  giving  the 
latter  is  not  entitled  to  reward  offered  for  former. 

Approved  in  McClaughry  v.  King,  147  Fed.  465,  8  Ann,  Gas.  856,  7 
L.  R.  A.  (N.  S.)  216,  79  C.  C.  A.  91,  affirming  135  Fed.  196,  reward  for 
arrest  of  each  of  parties  convicted  of  certain  crime  is  not  earned  by 
merely  giving  information  which  leads  to  arrest;  Williams  v.  West 
Chicago  etc.  R.  R.  Co.,  191  111.  616,  617,  61  N.  E.  457,  458,  holding  where 
reward  offered  for  arrest  and  conviction  of  certain  murderers,  identifier 
of  person  already  under  arrest  not  entitled  to  reward ;  Smith  v.  Vernon 
County,  188  Mo.  506, 107  Am.  St.  Rep.  324,  70  L.  R.  A.  59,  87  S.  W.  950, 
where  reward  offered  for  "apprehension  and  conviction,"  one  apprehend- 
ing felon  and  turning  him  over  to  officer  who  testified  at  trial  from 
which  conviction  resulted  earned  reward;  Ralls  County  v.  Stephens,  104 
Mo.  App.  119,  78  S.  W.  292,  where  one  knowing  of  crime  and  of  re- 
ward for  apprehension,  arrest  and  conviction  located  suspect  and  tele- 
graphed sheriff  to  arrest  him,  which  was  done,  and  he  was  turned  over 
to  informant  who  elicited  confession,  informant  entitled  to  reward  as 
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against  sheriff;  dissenting  opinion  in  McClaughry  v.  King,  147  Fed.  469, 
8  Ann.  Oaa.  856,  7  L.  R.  A.  (N.  S.)  216,  79  C.  C.  A.  91,  majority  holding 
reward  for  arrest  of  each  of  parties  convicted  of  certain  crime  not 
earned  by  merely  giving  information  as  to  whereabouts  of  suspect ;  Amis 
v.  Conner,  43  Ark.  339,  where  character  of  promise  contained  in  offer  of 
reward  is  explained;  Lovejoy  v.  Atchison  etc.  Ry.  Co.,  53  Mo.  App.  389, 
holding  under  offer  of  reward  for  apprehension  and  conviction  of  an 
offender,  a  party  giving  information  leading  to  this  result  is  entitled  to 
no  reward;  Haskell  v.  Davidson,  91  Me.  491,  64  Am,  St:  Rep.  256,  42 
L.  R.  A.  156,  40  Atl.  331,  holding  under  offer  of  reward  for  arrest  and 
conviction  of  an  offender,  a  party  giving  information  which  led  to  such 
arrest  and  conviction  by  proper  officers  is  entitled  to  the  reward; 
Audsley  v.  Mayor  etc.,  74  Fed.  275,  20  C.  C.  A.  426,  without  special 
application,  arguendo. 

Rewards.    Note,  26  Am,  Rep.  8,  10. 

Earning  reward  for  arrest.    Note,  46  L.  R.  A.  (N.  S.)  663. 

Performance  of  conditions  as  acceptance  of  offer  addressed  to  world 
at  large.    Note,  6  E.  R.  0.  137,  138. 

Fact  that  claimant  of  reward  did  not  know  offer  had  been  withdrawn 
is  immaterial. 

Approved  in  Lauve  v.  Balfour,  1  Tex.  App.  Civ.  397,  following  rule. 

92  U.  8.  77-81,  23  I*.  Ed.  603,  UNITED  STATES  V.  LANDERS. 

Forfeiture  of  pay  and  allowances  up  to  time  of  desertion  follows,  from 
the  conditions  of  the  contract  of  enlistment,  which  is  for  faithful  service. 

Approved  in  United  States  v.  Eingsley,  138  U.  S.  91,  34  L.  Ed.  898, 
11  Sup.  Ct.  287,  holding  a  person  discharged  from  marine  corps  without 
court-martial,  because  of  bad  character,  forfeits  his  retained  pay; 
Lunenberg  v.  Shirley,  132  Mass.  501,  holding  a  deserter,  although  he 
voluntarily  returned  to  service,  cannot  count  the  time  of  his  absence 
from  service  in  determining  the  length  of  time  he  served. 

The  term  "allowance,"  as  respects  soldiers'  pay,  includes  "bounty." 
Distinguished  in  Avery  v.  Popper,  179  U.  S.  313,  45  L.  Ed.  206,  21 
Sup.  Ct.  97,  holding  mere  fact  that  party  was  purchaser  at  marshal's 
execution  sale  does  not  entitle  him  to  writ  of  error  to  State  court  to  re- 
view validity  of  chattel  mortgage  on  same  property  under  State  law. 

92  U.  8.  81-85,  23  Ii.  Ed.  675,  O'BRIEN  V.  WELD. 

Payment  of  money,  collected  under  execution,  into  District  Court  in 
bankruptcy,  under  order  asked  for  by  plaintiffs  in  execution,  excuses  sheriff 
from  liability  to  pay  to  plaintiffs. 
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Approved  in  Dorrance  v.  Henderson,  92  N.  Y.  414,  following  rule; 
Dodge  v.  Osborn,  240  U.  S.  120,  60  L.  Ed.  559,  36  Sup.  Ct.  276,  suit  to 
enjoin  assessment  or  collection  of  tax  because  of  alleged  unconstitu- 
tionality of  statute  cannot  be  maintained;  Public  Service  Ry.  Co.  v. 
Herold,  -229  Fed.  910,  912,  where  no  claim  for  refund  of  taxes  was  made 
to  commissioner  within  two  years,  suit  cannot  be  maintained  for  re- 
covery; Hastings  v.  Herold,  184  Fed.  762,  suit  against  collector  to  re- 
cover taxes  for  oleomargarine  was  premature  where  no  application  was 
made  for  return  of  money  pursuant  to  statute ;  Farrell  v.  United  States, 
167  Fed.  644,  legacy  tax  under  war  revenue. act  was  not  imposed  within 
meaning  of  saving  clause  of  repealing  act  until  assessment,  and  no  valid 
assessment  could  be  made  after  repealing  act  took  effect;  De  Bary  v. 
Dunne,  162  Fed  962,  963,  965,  under  statute  requiring  appeal  to  com- 
missioner before  suit  to  recover  taxes,  claim  for  abatement  before  tax 
was  paid  was  equivalent  to  appeal;  Armour  v.  Roberts,  151  Fed.  853, 
where  collector  wrongfully  received  inheritance  tax  on  nontaxable 
bequests,  liability  to  refund  was  enforceable  against  his  successor  in 
office. 

Distinguished  in  Caulkins  v.  Memphis  Gas  Light  Co.,  85  Tenn.  701, 
4  Am.  St.  Rep.  797,  4  S.  W.  293,  holding  advice  of  legal  adviser  of  cor- 
poration will  not  relieve  corporation  from  liability  for  improperly  issuing 
stock. 

Where  decision  of  State  court  Is  against  authority  of  District  Court  to 
make  a  particular  order,  under  bankruptcy  act,  Supreme  Court  has  jurisdic- 
tion to  review  such  decision. 

Approved  in  Christie  Street  Commission  Co.  v.  United  States,  129 
Fed.  508,  where  petition  for  recovery  of  taxes  paid  under  duress  shows 
that  plaintiff  had  appealed  to  internal  revenue  commissioner  for  redress, 
action  is  subject  to  limitations  imposed  by  Rev.  Stats.,  §§  3226,  3227; 
Christie  Street  Commission  Co.  v.  United  States,  126  Fed.  995,  holding 
under  Rev.  Stats.,  §  3226,  recovery  of  internal  revenue  taxes  illegally 
assessed  cannot  be  had  after  expiration  of  two  years  after  expiration 
of  six  months  from  appeal  to  commissioner  of  internal  revenue. 

Distinguished  in  McKenna  v.  Simpson,  129  U.  S.  511,  32  L.  Ed.  774, 
9  Sup.  Ct.  367,  where  State  decision,  though  on  a  subject  arising  under 
bankruptcy  law,  was  held  to  present  no  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  523. 

92  V.  8.  8S-90,  23  !■.  Ed.  561,  CHEATHAM  v.  UNITED  STATES 

Where  a  person  appeals  from  an  income  tax,  and  commissioner  sets  same 
aside  and  orders  a  new  assessment,  which  such  person  pays,  he  cannot  recover 
same,  unless  he  brings  suit  within  six  months  from  time  of  such  decision. 
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Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  217, 
Ann.  Gas.  1916E,  505,  60  L.  Ed.  963,  36  Sup.  Ct.  595,  in  action  under 
Federal  employers'  liability  act,  verdict  in  State  court,  not  unanimous 
but  legal  under  State  law,  is  valid;  Frank  v.  Mangum,  237  U.  S.  326, 
340,  59  L.  Ed.  980,  985,  35  Sup.  Ct.  582,  right  of  State  to  abolish  jury 
trial  without  violation  of  Fourteenth  Amendment  includes  right  to  limit 
effect  .of  error,  such  as  presence  of  defendant  when  jury  rendered  ver- 
dict; Twining  v.  New  Jersey,  211  U.  S.  98,  111,  58  L.  Ed.  106,  111,  29 
Sup.  Ct.  14,  exemption  from  compulsory  self-incrimination  is  not  privi- 
lege or  immunity  of  national  citizenship  guaranteed  by  Fourteenth 
Amendment  against  abridgment  by  States;  Maxwell  v.  Dow,  176  U.  S. 
594,  44  L.  Ed.  602,  20  Sup.  Ct.  454,  494,  upholding  Utah  statute  provid- 
ing for  jury  of  eight  in  criminal  cases  less  than  capital;  Raymond  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  233  Fed.  242,  State  statute  providing 
scheme  of  compensation  to  injured  workmen  without  any  action  triable 
by  jury  was  not  invalid;  Freeman  v.  United  States,  227  Fed.  746,  con- 
tinuous presence  of  judge  and  jury  of  twelve  men  is  essential  in  trial 
for  felony  in  Federal  court;  Gibson  v.  Bellingham  etc.  Ry.  Co.,  213  Fed. 
490,  action  under  Federal  employers'  liability  act  may  be  tried  in  State 
court  permitting  jury  of  less  than  twelve  men  and  not  requiring  verdict 
to  be  unanimous;  Ex  parte  Januszewski,  196  Fed.  128,  Federal  court 
cannot  declare  juvenile  act  void  because  it  does  not  provide  for  jury 
trial;  Loeb  v.  Jennings,  133  Ga.  806,  18  Ann.  Oaa.  376,  67  S.  E.  106, 
sentence  imposed  on  one  convicted  of  violating  municipal  ordinance, 
requiring  him  to  pay  fine  and  work  on  streets,  was  not  in  violation  of 
Fourteenth  Amendment;  Chesapeake  etc.  Ry.  Co.  v.  Kelley's  Admx.,  161 
Ky.  659, 171  S.  W.  186,  State  court  has  jurisdiction  of  action  under  Fed- 
eral employers'  liability  act,  though  verdict  by  three-fourths  of  jury 
was  allowed ;  Wade  v.  Foss,  96  Me.  231,  52  Atl.  641,  holding  War  Rev- 
enue Act  1898,  §  13,  requiring  stamp  on  promissory  notes,  and  provid- 
ing that  unless  so  stamped  they  shall  not  be  admitted  in  evidence,  does 
not  apply  to  State  courts;  Cunningham  v.  Northwestern  Improvement 
Co.,  44  Mont.  215,  119  Pac.  563,  1  N.  C.  C.  A.  740,  statute  providing  for 
industrial  insurance  for  persons  engaged  in  coal  mining  in  State  was  not 
invalid  as  depriving  right  of  trial  by  jury;  St.  Louis  etc.  R.  Co.  v.  Brown, 
45  Okl.  162,  144  Pac.  1081,  action  under  Federal  employers'  liability  act 
may  be  tried  in  State  court  allowing  jury  of  less  than  twelve  and  allow- 
ing verdict,  which  is  not  unanimous;  Scribner  v.  State,  9  Okl.  Cr.  476, 
132  Pac.  937,  immunity  under  State  statute  applies  to  person  claiming 
privilege  of  court  and  compelled  to  testify  or  to  one  testifying  under 
agreement  with  prosecuting  attorney ;  Anderson  v.  State,  8  Okl.  Cr.  109, 
Ann.  Oas.  19140,  314,  126  Pac.  848,  sixth  amendment  to  Federal  Con- 
stitution does  not  control  prosecutions  in  State  courts,  and  right  under 
State  Constitution  to  have  compulsory  process  for  obtaining  witnesses 
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in  his  behalf  has  nothing  to  do  with  competency  of  such  witnesses; 
Ex  parte  Simmons,  5  Okl.  Cr.  438,  115  Pae.  396,  violation  of  city  ordi- 
nance may  be  prosecuted  in  summary  manner  by  city  without  jury  trial ; 
In  re  McNaught,  1  Okl.  Cr.  542,  99  Pac.  247,  conviction  and  sentence 
for  life  imprisonment  upon  information  are  not  void;  Commonwealth 
v.  Emmers,  221  Pa.  306,  70  Atl.  765,  statute  regulating  discharge  of  sew- 
age into  streams  and  giving  appeal  from  commissioner's  decision  to  court 
of  common  pleas  was  due  process  of  law;  Ex  parte  Martinez,  66  Tex. 
Cr.  69, 145  S.  W.  994,  where  defendant,  on  conviction  of  murder  in  first 
degree,  gave  no  notice  of  appeal,  sentence  imposed  on  same  day  was  not 
void;  Gunn  v.  Union  R.  Co.,  27  R.  I.  322,  2  L.  R.  A.  (N.  S.)  362,  62  Atl. 
119,  statute  authorizing  Supreme  Court  to  direct  judgment  without  fur- 
ther trial  by  jury  is  valid;  Chesapeake  etc.  Ry,  Co.  v.  Camahan,  118  Va. 
54,  86  S.  E.  866,  action  under  Federal  employers'  liability  act  may  be 
tried  by  jury  of  seven  in  State  court ;  Arnson  v.  Murphy,  115  U.  S-  585, 
29  Ik  Ed.  493,  6  Sup.  Ct.  188,  and  Kings  Co.  Sav.  Inst.  v.  Blair,  116 
U.  S.  206,  29  L.  Ed.  659,  6  Sup.  Ct.  356,  holding  suit  cannot  be  main- 
tained against  a  collector  to  recover  back  taxes  alleged  to  have  been 
illegally  exacted,  unless  claimant  has  proceeded  in  exact  manner  pointed 
out  by  law ;  Beard  v.  Porter,  124  U.  S.  443,  31  L.  Ed.  494,  8  Sup.  Ct.  559, 
holding  where  statute  requires  that  actions  to  recover  duties  erroneously 
paid  shall  be  brought  within  specified  time,  it  is  not  necessary  that  plain- 
tiff show  by  his  declaration  that  he  has  brought  his  suit  within  limit. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oaa.  1916A,  292,  310. 

Measures  for  collection  of  taxes  are  not  judicial,  and  allowance  of  suits 
to  recover  back  taxes  paid  is  a  concession  by  government,  not  a  right. 

Approved  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  331, 
45  L.  Ed.  884,  21  Sup.  Ct.  627,  upholding  apportionment  of  entire  cost 
of  street  payment  upon  abutting  lots  according  to  frontage,  without 
preliminary  hearing  as  to  benefits;  Federal  Mining  &  Smelting  Co.  v. 
Hodge,  213  Fed.  609, 130  C.  C.  A.  197,  refusing  to  consider  alleged  viola- 
tion of  statute  by  plaintiff  that  would  defeat  recovery,  where  question 
was  not  presented  to  court  below;  Choctaw  O.  &  G.  R.  Co.  v.  Jackson, 
192  Fed.  799,  114  C.  C.  A.  12,  objection  that  complaint  in  action  for 
wrongful  death  did  not  allege  that  wife  and  children  were  heirs,  raised 
by  general  demurrer,  could  not  be  reviewed  on  writ  of  error,  where  no 
error  was  saved ;  Tilley  y.  Cox,  119  Ga.  870,  47  S.  E.  221,  upholding  Civ. 
Code  1895,  §  5331,  authorizing  court  to  direct  jury  where  there  is  no 
conflict  in  evidence;  Anderson  v.  State,  8  Okl.  Cr.  105,  Ann.  Oaa.  19140, 
314, 126  Pac.  846,  due  process  in  criminal  case  means  law  of  State  where 
offense  is  committed  and  trial  takes  place,  and  does  not  require  trial  by 
jury;  Light  v.  Canadian  County  Bank,  2  Okl.  550,  37  Pac.  1077,  up- 
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holding  statutory  proceedings  for  arrest  and  bail  of  debtors;  Gunn  v. 
Union  R.  R.  Co.,  27  R.  I.  322,  62  Atl.  119,  upholding  Gen.  Laws  1896, 
c.  251,  §  11,  authorizing  Supreme  Court  to  direct  judgment  without  fur- 
ther trial  by  jury ;  Auffmordt  v.  Hedden,  137  U.  S.  324,  34  L.  Ed.  678, 
]1  Sup.  Ct.  107,  holding  proceedings  for  appraisal  of  goods,  under  im- 
post laws,  must  necessarily  be  of  a  summary  character;  Shoenfeld  v. 
Hendricks,  152  U.  S.  693,  38  L.  Ed.  602,  14  Sup.  Ct.  755,  holding  com- 
mon-law right  of  action  against  a  collector  to  recover  duties  illegally 
collected  was  taken  away  by  act  of  Congress ;  Commissioners  of  Sinking 
Fund  v.  Buckner,  48  Fed.  535,  holding  right  to  recover  from  government 
taxes  illegally  collected  rests  on  statute  alone ;  Grether  v.  Wright,  75  Fed. 
750,  23  C.  C.  A.  498,  holding  in  controversy  as  to  legality  of  a  tax, 
parties  are  not  entitled  to  trial  by  jury ;  Hager  v.  Swayne,  149  U.  S.  244, 
37  L.  Ed.  720,  13  Sup.  Ct.  842,  holding  action  allowed  by  statute  to 
recover  excess  of  duties  paid  cannot  be  maintained  by  a  stranger,  suing 
solely  in  virtue  of  purchase  of  claims  from  those  who  did  not  see  fit 
to  prosecute  them  themselves. 

No  jurisdiction  exists  in  courts  to  impede  or  control  the  collection  of 
taxes. 

Approved  in  Christie  Street  Commission  Co.  v.  United  States,  129 
Fed.  508,  denying  Circuit  Court's  jurisdiction  under  Comp.  Stats.  1901, 
p.  752,  over  action  to  recover  tax  exacted  under  duress;  McConnel  v. 
Hampton,  164  Ind.  549,  73  N.  E.  1092,  refusing  to  enjoin  assessor  from 
placing  on  tax  duplicate  assessments  for  property  omitted  in  past  years 
where  assessor  had  initiated  proceedings  therefor;  State  R.  R.  Tax 
Cases,  92  U.  S.  614,  23  L.  Ed.  673,  and  Snyder  v.  Marks,  109  U.  S.  193, 
27  L.  Ed.  903,  3  Sup.  Ct.  160,  holding  the  collection  of  a  tax  will  not  be 
restrained  by  injunction  from  Federal  courts;  dissenting  opinion  in 
Pollock  v.  Farmers,  Loan  &  Tr.  Co.,  157  U.  S.  609,  39  L.  Ed.  829, 
15  Sup.  Ct.  700,  and  Pacific  Express  Co.  v.  Seibert,  44  Fed.  314,  both 
arguendo. 

92  U.  S.  90-93,  23  L.  Ed.  678,  WALKER  v.  8AUVINET. 

Seventh  amendment  to  Federal  Constitution,  relating  to  trial  by  Jury,  is 
applicable  to  trials  in  Federal  courts  only. 

Approved  in  Spies  v.  Illinois,  123  U.  S.  166,  31  L.  Ed.  86,  8  Sup.  Ct. 
24,  and  Eilenbecker  v.  Plymouth  Co.,  134  U.  S.  34,  33  L.  Ed.  803,  10 
Sup.  Ct.  425,  holding  first  eight  amendments  to  Federal  Constitution 
have  reference  to  powers  exercised  by  Federal  government;  American 
Pub.  Co.  v.  Fisher,  166  U.  S.  468,  41  L.  Ed.  1081, 17  Sup.  Ct.  619,  holding 
seventh  amendment  applies  to  suits  brought  in  territorial  courts;  Wil- 
son v.  North  Carolina,  169  U.  S.  595,  42  L.  Ed.  871,  18  Sup.  Ct.  439 
(reprinted  in  122  N.  C.  1108f,  Appx.),  holding  mere  refusal  of  jury 
trial  in  State  court,  in  and  of  itself,  does  not  raise  a  Federal  question; 
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State  v.  Whitaker,  114  N*.  C.  821,  19  S.  E.  377,  Ryan  v.  People,  21 
Colo.  122,  40  Pac.  776,  and  People  v.  Pish,  125  N.  Y.  151,  26  N.  E.  323; 
all  holding  provision  in  sixth  amendment  that  accused  shall  be  con- 
fronted by  his  accusers  has  reference  to  prosecutions  in  Federal  courts 
only;  In  re  Ziebold,  23  Fed.  793,  arguendo. 

General  scope  of  constitutional  provisions  guaranteeing  right  of 

trial  by  jury.    Note,  1  Ann.  Oas.  704. 
Compulsory  reference  as  denial  of  jury  trial.    Note,  25  L.  R.  A.  68. 

Constitutionality  of  compulsory  reference  in  actions  at  law.    Note, 
13  L.  R.  A.  (N.  8.)  146. 

Trial  by  jury  in  suits  at  common  law  pending  In  State  courts  Is  not  a 
privilege  or  immunity  of  national  citizenship,  which  the  States  are  forbidden 
to  abridge  by  Fourteenth  Amendment. 

Approved  in  Hallinger  v.  Davis,  146  U.  S.  320,  36  L.  Ed.  990,  13  Sup. 
Ct.  107,  holding  State  statute  valid  which  permits  one  charged  with 
crime  to  waive  jury  trial;  State  v.  Saunders,  66  N.  H.  88, 18  L.  R.  A.  656, 
25  Atl.  595,  holding  in  proceeding  for  an  injunction  against  an  alleged 
liquor  nuisance,  defendant  is  not  entitled  to  jury  trial  as  a  constitutional 
right ;  State  v.  Bates,  14  Utah,  301,  43  L.  R.  A.  45,  47  Pac.  80,  holding 
an  act  permitting  trial  for  offense  of  murder  by  jury  of  less  than  twelve 
members  is  valid;  In  re  McKee,  19  Utah,  239,  57  Pac.  25,  and  In  re 
Maxwell,  19  Utah,  500,  57  Pac.  413,  both  holding  the  prosecution  of  a 
person  charged  with  crime,  by  way  of  information  duly  filed  by  county 
attorney  does  not  abridge  any  of  his  constitutional  rights ;  Hall  v.  Arm- 
strong, 65  Vt.  424,  20  L.  R.  A.  368,  26  Atl.  593,  holding  a  party  not 
entitled  to  jury  trial  in  action  on  a  book  account;  Rider- Wallis  Co.  v. 
Fogo,  102  Wis.  540,  78  N.  W.  769,  holding  provision  in  State  Constitu- 
tion that  right  of  trial  by  jury  shall  remain  inviolate,  etc.,  imports  right 
must  remain  inviolate,  as  it  was  when  Constitution  was  adopted. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  872,  887. 

« 

Constitutional  equality  of  privileges,  immunities   and  protection. 
Note,  14  L.  R.  A.  583. 

Constitutional  reauirement  that  a  person  shall  not  be  deprived  of  his 
property  or  rights  without  due  process  of  law,  Is  met  if  trial  is  had  accord* 
ing  to  settled  course  of  judicial  procedure  obtaining  in  State. 

Approved  in  Wilson  v.  Standefer,  184  U.  S.  415,  46  L.  Ed.  619,  22 
Sup.  Ct.  390,  holding  judicial  proceeding  to  forfeit  lands  bought  of 
State,  provided  by  Texas  Act  of  July  8,  1879,  §  12,  in  case  of  default  in 
payment  of  interest,  not  being  contract  right,  act  of  March  25,  1897, 
authorizing  forfeiture  without  judicial  proceedings  is  valid;  Gallup  v. 
Schmidt;  183  U.  S.  307,  46  L.  Ed.  213,  22  Sup.  Ct.  164,  holding  non- 
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resident  executor  not  denied  constitutional  rights  because  Ind.  Rev. 
Stats.,  §  8560,  under  which  omitted  property  belonging  to  estate  was 
added  to  tax  duplicate,  contains  no  provision  for  notice,  where  he  ap- 
peared and  was  fully  heard  in  trial  court;  In  re  Francis,  136  Fed.  913, 
under  Bankruptcy- Act  of  1898,  §2,  subd.  3,  where  it  is  alleged  that 
debt  for  which  bankrupts  liable  created  by  fraud,  that  two  had  ab- 
sconded and  other  in  jail,  appointment  of  receiver  before  adjudication 
without  notice  to  incarcerated  bankrupt,  is  due  process ;  State  v.  Moore, 
2  Penne.  (Del.)  321,  46  Atl.  675,  upholding  prosecution  by  information 
and  trial  by  court  without-  intervention  of  jury ;  City  of  Indianapolis 
v.  Holt,  155  Ind.  234,  57  N.  E.  970,  upholding  Acts  1895,  pp.  273,  274, 
§§  59,  74,  authorizing  board  of  public  works  in  certain  cities  to  lay 
out,  open,  change  or  fix  grade  of  streets,  and  to  assess  costs  thereof 
on  abutting  lots  according  to  frontage;  St.  Louis  v.  Gait,  179  Mo.  17, 
63  L.  R.  A.  778,  77  S.  W.  879,  upholding  ordinance  prohibiting  one  from 
permitting  growth  of  weeds  on  his  premises;  Delaney  v.  Police  Court, 
167  Mo.  677,  67  S.  W.  591,  holding  one  charged  with  violation  of  munici- 
pal police  regulation  not  entitled  to  jury  trial ;  Wenham  v.  State,  65  Neb. 
402,  58  L.  R.  A.  825,  91  N.  W.  423,  upholding  act  of  1889,  regulating 
hours  of  labor  of  females  employed  in  certain  lines  of  work;  Gunn  v. 
Union  R.  R.,  23  R.  I.  303,  49  Atl.  1004,  upholding  Gen.  Laws,  c.  251, 
§§5,  11,  authorizing  appellate  division  to  grant  new  trial  for  reasons 
for  which  new  trial  is  usually  granted  at  common  law;  dissenting  opin- 
ion in  Scranton  v.  Wheeler,  179  U.  S.  180,  45  L.  Ed.  144,  21  Sup.  Ct. 
63,  majority  holding  pier  erected  by  government  on  land  submerged  by 
navigable  water,  title  to  which  is  owned  by  riparian  owner,  where 
erected  merely  for  improvement  of  navigation,  though  it  permanently 
destroy  his  access  to  navigable  water,  does  not  entitle  him  to  compensa- 
tion ;  dissenting  opinion  in  Morris  v.  House,  125  N.  C.  560,  34  S.  E.  715, 
majority  holding  where  on  petition  County  Court  orders  sale  of  deced- 
ent's lands  to  pay  debts,  validity  of  sale  presumed  where  same  attacked 
thirty-five  years  thereafter  by  decedent's  heirs  who  had  been  under 
disability;  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  26,  28  L.  Ed.  895, 
5  Sup.  Ct.  448,  where  validity  is  affirmed  of  statute  authorizing  any 
person  to  construct  a  mill-dam  on  any  non-navigable  stream,  provided  he 
pays  to  owners  of  overflowed  lands  damages  assessed  in  judicial  pro- 
ceedings ;  Wurts  v.  Hoagland,  114  U.  S.  615,  29  L.  Ed.  232,  5  Sup.  Ct. 
1091,  holding  certain  proceedings  for  assessment  of  lands,  under  New 
Jersey  drainage  laws,  do  not  operate  to  deprive  a  party  of  property 
without  due  process;  Central  Land  Co.  v.  Laidley,  159  U.  S.  112,  40 
L.  Ed.  95,  16  Sup.  Ct.  83,  parties  having  been  heard  in  regular  course 
of  judicial  proceedings,  an  erroneous  decision  of  State  court  does  not 
deprive  the  unsuccessful  party  of  property  without  due  process ;  Eldridge 
v.  Trezevant,  160  U.  S.  469,  40  L.  Ed.  499,  16  Sup.  Ct.  349,  holding  the 
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taking  of  land  bordering  on  Mississippi  River,  in  Louisiana,  for  levee 
purposes,  without  making  compensation  to  owner,  is  legal;  In  re  Sing 
Lee,  54  Fed.  337,  affirming  constitutionality  of  provision  in  Chinese 
exclusion  act,  authorizing  summary  proceedings  before  commissioner; 
Dowdell,  Petitioner,  169  Mass.  389,  61  Am.  St.  Rep.  292,  47  N.  E.  1034, 
holding  statute  providing  for  commitment  of  a  person  to  an  insane 
asylum,  though  without  notice  to  him,  is  not  in  conflict  with  Fourteenth 
Amendment  to  Federal  Constitution;  Caldwell  v.  Wilson,  121  N.  C.  457, 

28  S.  E.  557,  arguendo. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note, 
14  L.  R.  A.  601. 

What  Is  due  process  of  law  In  the  respective  States  is  regulated  and 
determined  by  the  law  thereof. 

Approved  in  Tinsley  v.  Anderson,  171  U.  S.  108,  43  L.  Ed.  97, 18  Sup. 
Ct.  808,  holding  jury  trial  not  necessary  to  due  process  of  law  on  inquiry 
for  contempt;  Cos  v.  Gilmer,  88  Fed.  348,  349,  holding  valid  a  statute 
authorizing  election  officers,  to  arrest  and  confine,  for  not  exceeding 
twenty-four  hours,  persons  who  persist  in  interfering  with  voters;  Hur- 
tado  v.  California,  110  U.  S.  533,  28  L.  Ed.  237,  4  Sup.  Ct.  119,  Kalloch 
v.  Superior  Court,  56  Cal.  240,  State  v.  Boswell,  104  Ind.  543,  4  N.  E. 
677,  and  State  v.  Whisner,  35  Kan.  278,  10  Pac.  857,  all  holding  crim- 
inal prosecution,  instituted  by  information  instead  of  by  indictment,  to 
be  by  due  process ;  Eames  v.  Savage,  77  Me.  222,  52  Am.  Rep.  757,  where 
process  provided  for  enforcing  judgments  against  towns  was  held  valid ; 
Holman  v.  Manning,  65  N.  H.  229,  19  Atl.  1003,  proceedings  being  ac- 
cording to  settled  practice  of  a  State,  they  are  not  repugnant  to  Federal 
Constitution;  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  421,  53  S.  W. 
958,  where  a  statute  requiring  corporations  to  redeem  evidences  of  in- 
debtedness used  to  pay  their  employees  was  held  not  to  deprive  them  of 
property  without  due  process;  State  v.  Oshkosh,  84  Wis.  564,  54  N.  W. 
1099,  where  a  particular  procedure,  for  condemnation  of  land,  was  held 
to  be  according  to  "due  process  of  law";  Bittenhaus  v.  Johnston,  92 
Wis.  597,  82  L.  R.  A.  888,  66  N.  W.  807,  where  validity  was  affirmed 
of  act  empowering  game  wardens  to  destroy  any  instruments  used  in 
catching  game  in  violation  of  statute ;  Lavin  v.  Emigrant  Industrial  Sav. 
Bank,  18  Blatchf.  18,  1  Fed.  656,  and  Carr  v.  Brown,  20  R.  I.  219, 
38  L.  R.  A.  296,  38  Atl.  10,  both  holding  void  a  statute  providing  ad- 
ministration might  be  had  on  the  estate  of.  one  who  had  been  absent 
from  State  for  a  number  of  years,  during  which  time  he  had  not  been 
heard  from;  State  v.  Walruff,  26  Fed.  192,  holding  act  prohibiting  the 
manufacture  of  liquors,  in  so  far  as  it  operates  to  deprive  a  citizen  of 
his  property  without  compensation,  is  invalid;  dissenting  opinion  in 
Conklin  v.  Cunningham,  7  N.  M.  471,  38  Pac.  177,  holding  due  process  is 
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according  to  some  settled  mode  of  proceeding;  dissenting  opinion  in 
Carleton  v.  Rugg,  149  Mass.  563,  5LR.A.  198,  22  N.  E.  59,  majority 
holding  statute  valid  which  conferred  jurisdiction  on  courts  of  equity 
to  abate  by  injunction  certain  nuisances ;  Holden  v.  Hardy,  169  U.  S'.  384r 
42  L.  Ed.  788,  18  Sup.  Ct.  385,  Caldwell  v.  Wilson,  121  N.  C.  455,  28 
S.  E.  556 ,  Light  v.  Canadian  County  Bank,  2  Okl.  550,  37  Pac.  1077,  1 
Kates'  Estate,  148  Pa.  St.  480,  and  Miller  v.  Commonwealth,  88  Va. 
628,  631,  15  L.  R.  A.  445,  446, 14  S.  E.  343,  981,  all  arguendo. 

Right  to  speedy  trial.    Note,  41  Am.  Dec.  604. 

Constitutionality  of  statutes  regulating  the  time  and  method  of  pay- 
ment of  wages.    Note,  122  Am.  St,  Rep.  905. 

Constitutionality  of  workmen's  compensation  acts.    Note,  1  N.  0. 
0.  A.  725. 

Supreme  Court  baa  no  jurisdiction  to  review  decisions  of  State  courts 
which  do  not  raise  Federal  questions. 

Approved  in  Remington  Paper  Co.  v.  Watson,  173  U.  S.  451,  43  L.  Ed. 
765,  19  Sup.  Ct.  459,  and  Newcomb  v.  Wood,  97  U.  S.  583,  24  L.  Ed. 
1086,  both  holding  fact  that  an  award  was  signed  by  only  two  of  three 
referees  furnishes  no  ground  for  reversal  of  judgment  below  confirming 
award,  when  attention  of  lower  court  was  not  called  to  this  irregularity. 

Miscellaneous.  Cited  in  In  re  Rafferty,  1  Wash.  387,  25  Pac.  466, 
incidentally;  Smith  v.  Du  Bose,  78  Ga.  433,  3  S.  E.  313,  not  in  point. 

92  U.  S.  93-101,  23  L.  Ed.  699,  MAGEE  v.  MANHATTAN  LIFE  INS.  OO. 

Surety  is  a  favored  debtor  whose  rights  are  zealously  guarded  both  at 
law  and  in  equity,  and  slightest  fraud  on  part  of  creditor  touching  contract 
annuls  it. 

Approved  in  Equitable  Surety  Co.  v.  United  States,  234  U.  S.  457,  58 
L.  Ed.  1397,  34  Sup.  Ct.  803,  alterations  of  terms  of  contract  for  build- 
ing schoolhouse,  without  consent  of  surety,  did  not  have  effect  of  re- 
leasing surety  from  obligation  of  bond  given  under  materialmen's  act; 
Citizens'  Trust  etc.  Co.  v.  Globe  etc.  Fire  Ins.  Co.,  229  Fed.  330,  renewal 
surety  bond,  insuring  principal  against  loss  by  fraud  of  ag-ent,  was  not 
invalidated  by  fact  that  agent  owed  principal  large  balance,  where  in- 
surer did  not  ask  state  of  account;  Julius  Winter,  Jr.,  &  Co.  v.  Forrest, 
145  Ky.  586,  140  S.  W.  1007,  surety  bond  for  employee  of  corporation 
was  not  invalid  because  of.  nondisclosure  of  previous  acts  of  dishonesty 
by  employee,  where  executed  without  obligee's  knowledge;  Orleans  etc. 
Ry.  Co.  v.  International  Const.  Co.,  113  La.  413,  37  South.  11,  surety 
released  by  change  in  contract  with  reference  to  work;  Saginaw  Medi- 
cine Co.  v.  Batey,  179  Mich.  670,  146  N.  W.  335,  surety  cannot  make 
principal's  fraud  available  as  defense  to  action  on  suretyship  where 
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obligee  had  no  knowledge  of  fraud;  Putney  v.  Schmidt,  16  N.  M.  407, 
120  Pac.  721,  foreclosure  suit  was  dismissed  where  defendants  were  sure- 
ties and  were  induced  to  execute  notes  by  fraudulent  representations  and 
concealments  by  principal  and  obligee  as  to  financial  condition  of  prin- 
cipal; Greenville-Carolina  Power  Co.  v.  United  States  Fidelity  etc.  Co., 
83  S.  C.  95,  64  S.  E.  519,  surety  on  contract  to  build  dam  was  liable  for 
failure  to  execute  work  in  absence  of  fraud,  though  all  matters  known 
to  obligee  were  not  disclosed;  Atlantic  Trust  etc.  Co.  v.  Union  Trust 
etc.  Corp.,  110  Va.  292, 1S5  Am.  St  Rep.  937,  67  S.  E.  184,  holding  repre- 
sentations in  bond  as  to  terms  of  loan  were  material  and  false, -releas- 
ing surety  not  having  notice  of  true  character  of  loan;  Frink  v.  Southern 
Express  Co.,  82  Ga,  42,  3  L.  R.  A.  485,  8  S.  E.  865,  holding  it  not  error 
to  charge  that  a  surety  agrees  to  take  such  risks  as  he  knows  or  can 
reasonably  find  out  by  inquiry  that  he  is  to  bear;  Engler  v.  People's 
Fire  Ins.  Co.,  46  Md.  333,  holding  contract  of  suretyship,  like  other  con- 
tracts, must  be  so  construed  as  to  carry  out  intention  of  parties  thereto ; 
Denny  v.  Seeley,  34  Or.  367,  55  Pac.  977,  arguendo. 

Liability  on  guaranty  or  surety  obligation  obtained  by  fraud.    Note, 
21  L.  R.  A.  411. 

After  loss  has  occurred,  surety  cannot,  In  absence  of  fraud  on  part  of 
creditor,  set  up  as  defense  to  his  obligation  facts  then  first  learned,  but  which 
were  within  his  reach,  and  he  should  have  known  before  entering  into  con- 


Approved  in  American  Bonding  Co.  v.  Pueblo  Inv.  Co.,  150  Fed.  23, 
10  Ann.  Gas.  357,  9LR.A.  (N.  S.)  557,  80  C.  C.  A.  97,  surrender  of 
premises  by  lessee  during  term  does  not  relieve  surety  from  liability 
for  matured  obligations ;  Reed  v.  Munn,  148  Fed.  761,  80  C.  C.  A.  215, 
refusing  to  enforce,  for  laches,  trust  with  reference  to  mining  claims; 
Wells-Fargo  etc.  Co.  v.  Walker,  9  N.  M.  464,  54  Pac.  878,  holding  where 
one  becomes  surety  for  alleged  existing  shortage  in  accounts  of  another, 
mere  fact  that  he  has  knowledge  of  unexplained  irregularity  is  suffi- 
cient to  put  him  on  notice,  so  that  if  he  fails  to  seek  information,  he  is 
barred  from  later  setting  up  facts  as  defense;  dissenting  opinion  in 
Wells-Fargo  etc.  v.  Walker,  9  N.  M.  201, 204, 50  Pac.  923,  majority  holding 
surety  not  liable  on  note  where  it  was  given  by  principal  for  money  em- 
bezzled while  in  complainant's  employ,  for  which  he  had  been  discharged, 
and  surety  signed  note  without  knowledge  of  these  facts;  Connecticut 
Mut.  life  Ins.  Co.  v.  Scott,  81  Ky.  543,  following  rule;  Harrisburg  v. 
Guiles,  192  Pa.  St.  200,  44  Atl.  51,  tax  collector's  sureties  not  released 
where  officials  did  not  fraudulently  conceal  his  embezzlements. 

Mere  relation  of  principal  and  surety  does  not  require  voluntary  dis- 
closure of  all  material  facts  In  all  cases, 
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Approved  in  Watertown  Savings  Bank  v.  Mattoon,  78  Conn.  394,  62 
Atl.  624,  where  sureties  on  bank  official's  bond  did  not  sign  at  request 
of  directors,  fact  that  directors  knew  of  prior  embezzlement  of  which 
they  did  not  inform  sureties  does  not  release  them;  Sherman  v.  Harbin, 
125  Iowa,  181,  100  N.  W.  631,  where  mutual  life  association  not  asked 
by  surety  as  to  president's  past  conduct,  association  not  guilty  of  fraud- 
ulent concealment  avoiding  bond;  Wright  v.  German  Brewing  Co.,  103 
Md.  380,  63  Atl.  808,  fraudulent  concealment  of  fact  that  principal 
while  in  employ  of  obligee  had  committed  forgery  is  no  defense  to  action 
on  bond;  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Sav.  Bank  etc.  Co.,  72 
Fed.  436,  38  L.  R.  A.  66,  19  C.  C.  A.  286,  in  discussion  as  to  duty  of 
voluntary  disclosures  in  application  for.  insurance  policies. 

To  maintain  defense  of  concealment  in  action  against  surety,  It  must  be 
averred  and  proven  that  creditor  procured  surety's  signature,  or  was  present 
when  instrument  was  executed,  and  misrepresented  or  concealed  essential 
facts  which  should  have  been  disclosed. 

Approved  in  Smith  v.  First  Nat.  Bank  of  London,  107  Ky.  261,  53 
S.  W.  649,  holding  in  action  against  surety  on  note  given  as  novation 
of  former  note  of  principal,  defense  of  fraudulent  concealment  of  mate- 
rial facts  in  obtainment  of  surety's  signature  not  good  unless  shown  that 
creditor  was  present  and  was  guilty  of  misrepresentation  or  conceal- 
ment; Wells,  Fargo  etc.  Express  v.  Walker,  9  N.  M.  199,  50  Pae.  363, 
holding  concealment  by  creditor  of  fact  that  principal  was  an  embezzler 
vitiated  surety's  obligation. 

Creditor  is  not  bound  to  inform  surety  of  any  matters  affecting  credit  of 
his  principal,  nor  of  any  circumstances  unconnected  with  transaction  in 
which  he  is  about  to  engage. 

Approved  in  Frelinghuysen  v.  Baldwin,  16  Fed.  454,  holding  plea  bad 
which  alleges  cashier's  bond  is  invalid,  as  against  sureties,  because  cor- 
poration did  not  voluntarily  inform  them  of  fact  that  cashier  was  also 
director  of  bank ;  Lake  v.  Thomas,  84  Md.  624,  36  Atl.  439,  holding  cred- 
itor not  bound  to  give  surety  voluntary  information  of  principal's  de- 
fault; Kingsland  v.  Pryor,  33  Ohio  St.  24,  holding  an  attorney  employed 
to  secure  a  claim  is  not  bound  to  make  public  such  information,  in  his 
possession,  as  will  prevent  him  from  accomplishing  the  object  of  his 
employment. 

Distinguished  in  Harrison  v.  Lumbermen  etc.  Ins.  Co.,  8  Mo.  App. 
41,  where  relations  between  surety  and  obligee  were  such  that  the  con- 
cealment of  any  material  facts  by  latter  were  a  fraud  on  former. 

What  matter  existing  at  or  prior  to  entering  into  a  contract  of  surety 
er  guaranty  will  discharge  the  surety  or  guarantor.  Note,  63 
Ahl  St  Rep.  S31,  335. 


SI  NEBLETT  v.  MACFARLAND.        92 U.S.  101-105 

Discharge  of  surety  on  fidelity  bond  by  failure  of  employer  to 
notify  surety  of  delinquency  of  employee.  Note,  11  Ann.  Gas. 
10S8. 

Duty  of  obligee  in  fidelity  bond  to  disclose  prior  defalcation.  Note, 
12  L.  R.  A.  (N.  8.)  249. 

92  U.  8. 101-105,  23  L.  Ed.  471,  NEBLETT  v.  MAOFABLAND. 

On  setting  aside  a  conveyance  as  fraudulent,  parties  should  be  placed, 
as  near  as  possible,  in  same  situation  in  which  they  would  have  stood  had 
there  been  no  such  transaction. 

Approved  in  Shappirio  v.  Goldberg,  192  TJ.  S.  242,  48  L.  Ed.  425,  24 
Sup.  Ct.  261,  holding  where  party  desires  to  rescind  on  ground  of  mis- 
representation or  fraud,  he  must  on  discovery  of  fraud  announce  his 
purpose  and  adhere  to  it;  In  re  International  Mineral  Co.,  222  Fed.  425, 
contract  could  not  be  rescinded  and  money  paid  recovered  where  prop- 
erty could  not  be  restored  in  same  condition;  Commonwealth  S.  S.  Co. 
v.  American  Shipbuilding  Co.,  197  Fed.  791,  steamship  company  could 
rescind  contract  with  defendant  for  building  vessel  and  recover  con- 
sideration paid,  where  promoters  acted  as  agent  for  complainant  com- 
pany and  received  secret  commission  from  defendant;  Commonwealth 
S.  S.  Co.  v.  American  Shipbuilding  Co.,  197  Fed.  814,  where  promoters 
occupying  fiduciary  relation  to  corporations  before  and  after  organ- 
ization were  in  control  when  contract  was  made  and  received  secret 
commission  from  shipbuilding  company,  corporation  could  rescind  con- 
tract; Hawkeye  Gold  Dredging  Co.  v.  State  Bank,  157  Fed.  260,  where 
corporation  was  obligated  to  pay  purchase  price  of  property  acquired  by 
promoters  before  incorporation,  it  could  not  recover  payments  made  by 
officer,  although  made  irregularly;  Cox  v.  Wall,  99  Fed.  549,  upholding 
equity  jurisdiction  over  bill  by  bankruptcy  trustee  to  set  aside  fraudulent 
sale  of  stock  of  goods  made  by  bankrupt;  Nugent  v.  Stofella,  10  Ariz. 
156,  157,  84  Pac.  911,  912,  where  plaintiff  purchased  mortgaged  property 
and  attempted  to  pay  mortgage,  but  mortgagee  foreclosed  and  secured 
title,  plaintiff  was  entitled  to  have  title  decreed  to  be  in  him,  without 
payment  of  mortgage;  American  Copying  Co.  v.  Lehmann,  6  Cal.  App. 
5,  91  Pac.  416,  where  party  to  contract  bound  to  procure  orders  for  por- 
traits only  attempted  to  perform  agreement  by  orders  fraudulently 
altered,  other  party  could  defeat  recovery  without  rescission  of  con- 
tract ;  Hoops  v.  Fitzgerald,  204  111.  332,  68  N.  E.  432,  holding  in  case 
of  rescission  of  lease  of  premises  which  have  been  altered,  equity  de- 
mands only  such  substantial  restoration  as  is  possible;  Felt  v.  Bell,  205 
HI.  229,  68  N.  E.  799,  setting  aside  assignments  for  fraud  where  com- 
plainant induced  to  purchase  interest  in  patents  to  be  used  in  foreign 
countries,  which  required  yeaTly  tax,  and  which  forfeited  them  if  not 
worked  for  two  years,  and  complainant  paid  tax  up  to  filing  billy  and 
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after  date  when  defendants  claimed  patents  lapsed  they  offered  to  com- 
plainant to  surrender  what  he  had  paid  for  his  interest  in  patents; 
Kagy  v.  Independent  Dist.  of  West  Des  Moines,  117  Iowa,  699,  89  N.  W. 
972,   holding  taxpayer  cannot  recover  moneys   illegally  expended  by 
school  district  officers  for  materials  after  contract  fully  executed  by 
both  parties;  Fairbanks  etc.  Co.  v.  Walker,  76  Kan.  907,  17  L.  R.  A*. 
(N.  S.)  558,  92  Pac.  1131,  contract  for  purchase  of  oil  tank  was  re- 
scinded for  failure  to  furnish  one  of  kind  and  quality  agreed  upon, 
where  seller  could  be  put  in  statu  quo  except  for  waste  of  material  inci- 
dent to  putting  parts  of  tank  together;  Lima  v.  Campbell,  219  Mass.  258, 
106  N.  E.  859,  contract  for  conveyance  of  property  induced  by  undue 
influence  in  consideration  of  support  of  mother  having  been  set  aside 
by  mother's  conservator,  plaintiff  could  recover  for  services  on  implied 
contract;  Ginn  v.  Almy,  212  Mass.  507,  99  N.  E.  285,  plaintiff,  by  false 
representations  induced  to  pay  larger  amount  than  was  needed  for  pur- 
chase of  mining  stock  of  two  corporations  later  consolidated,  was  en- 
titled to  rescind  contract  upon  tender  of  stock  in  consolidated  company; 
Atkins  v.  Atkins,  195  Mass.  132,  122  Am.  St.  Rep.  221,  11  L.  R.  A. 
(N.  S.)  273,  80  N.  E.  809,  where,  in  proceeding  by  trustee  for  reconvey- 
ance of  land  sold  to  defendant  on  ground  of  constructive  fraud,  recon- 
veyance is  ordered,  purchase  money  should  be  refunded;  Cox  v.  Boyden, 
153  N.  C.  527,  69  S.  E.  506,  before  purchaser  of  land  could  rescind  and 
recover  interest  on  his  money,  he  must  account  for  rents  and  profits 
received  from  land,  together  with  interest ;  Jones  v.  McGinn,  70  Or.  242, 
140  Pac.  996,  contract  for  lease  of  apaTtment  house  and  furniture  in- 
duced by  fraud  was  rescinded,  though  chattel  mortgage  on  furniture  was 
foreclosed  after  tender  was  refused,  and  defendant  could  not  be  put  in 
statu  quo;  Conn  v.  Hagan,  93  Tex.  338,  55  S.  W.  325,  holding  reforma- 
tion of  trust  deed  obtained  by  fraudulently  representing  that  it  covered 
less  land  than  was  in  fact  included  may  be  had  after  sale  of  all  land 
under  power  and  its  purchase  by  mortgagee,  by  permitting  mortgagee  to 
recover  part  intended  to  be  included;  Neel  v.  Carson,  47  Ark.  430,  2 
S.  W.  Ill,  holding  where  conveyance  is  set  aside,  money  paid  by  fraud- 
ulent purchaser,  plus  taxes  paid  by  him,  less  value  of  rents,  must  be 
refunded  to  him ;  Tarkington  v.  Purvis,  128  Ind.  186,  9  L.  R.  A.  611,  25 
N.  E.  880,  and  Hale  v.  Kobbert,  109  Iowa,  128,  80  N.  W.  308,  part  of 
property  having  been  lost  without  fault  of  grantee  during  his  holding, 
he  is  called  upon  to  restore  only  what  he  can;  Rigdon  v.  Walcott,  141 
111.  661,  31  N.  E.  162,  holding  offer  to  restore  party  to  statu  quo  is  con- 
dition precedent  to  right  to  rescind  where  contract  has  been  obtained 
by  fraud;  Bement  v.  La  Dow,  66  Fed.  195,  holding,  to  treat  contract  as 
existing  after  discovering  fraud,  and  by  retaining  its  fruits,  operates 
as  a  ratification  thereof;  Brown  v.  Norman,  65  Miss.  378,  7  Am.  St.  Rep. 
667,  4  South.  296,  and  Engeman  v.  Taylor,  46  W.  Va.  669,  33  S.  E.  940, 
in  discussion  as  to  when  fraud  will  entitle  party  to  contract  to  rescind. 
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Distinguished  in  American  Shipbuilding  Co.  v.  Commonwealth  S.  S. 
Co.,  215  Fed.  303,  131  C.  C.  A.  596,  upon  rescission  of  sale  of  steamship 
for  fraud  not  discovered  for  six  years,  seller  was  charged  with  interest 
on  purchase  money  and  with  sum  to  coyer  depreciation  for  each  year's 
use. 

Rescission  by  one  party.    Note,  74  Am.  Dec.  661. 

Necessity  that  rescission  of  sale  of  personalty  by  buyer  be  in  tot©. 
Note,  Ann.  Gas.  1912A,  668. 

It  Is  no  objection  to  a  restoration  of  property  received  on  a  fraudulent 
•ala  that  it  has  fallen  in  value  since  date  of  transaction. 

Approved  in  Green-Duvergey,  146  Cal.  389,  390,  80  Pac.  238,  239, 
where  one  from  whom  conveyance  obtained  by  fraud  gave  notice  of  re- 
scission immediately  on  discovery  of  fraud  and  tendered  back  certificate 
of  deposit  he  had  received  as  consideration,  he  was  entitled  to  rescission 
on  tendering  back  amount  of  certificate;  Rackemann  v.  Riverbank  Imp. 
Co.,  167  Mass.  5,  57  Am.  St  Rep.  430,  44  N.  E.  991,  following  rule;  Match 
v.  Hunt,  38  Mich.  9,  arguendo. 

92  U.  a  106-107,  23  L.  Ed.  606,  TOTTEN  v.  UNITED  STATES. 

Action  cannot  be  maintained  against  the  government,  in  Court  of 
Claims,  upon  contract  for  secret  services  during  war,  made  between  President 
and  claimant. 

Approved  in  Firth  Sterling  Steel  Co.  v.  Bethlehem  Steel  Co.,  199  Fed. 
355,  copies  of  drawings  of  armor-piercing  projectiles  illegally  obtained 
were  privileged  when  offered  in  evidence,  though  witness  did  not  claim 
privilege,  and  were  properly  stricken  from  record  to  prevent  disclosure 
of  military  secrets ;  De  Amaud  v.  United  States,  151  U.  S.  492,  493,  38 
L.  Ed.  247, 14  Sup.  Ct.  377,  378,  arguendo. 

92  U.  S.  107-111,  23  L.  Ed.  486,  STOTT  v.  RUTHERFORD. 

Words  "grant"  and  "demise"  in  a  lease  for  years  create  an  implied  war- 
ranty of  title  and  covenant  for  quiet  enjoyment. 

Approved  in  Shenk  v.  Stahl,  35  Ind.  App.  497,  74  N.  E.  540,  words 
"granted  and  leased "  in  contract  relating  to  land  for  gas  wells,  being 
merely  covenant  for  quiet  enjoyment,  contract  is  lease;  Stewart  v.  Mur- 
phy, 95  Kan.  425,  148  Pac.  610,  in  action  for  damages  for  failure  to 
deliver  possession  of  leased  premises,  covenant  of  quiet  enjoyment  was 
implied  in  lease  silent  on  that  subject;  Headley  v.  Hoopengarner,  60 
W.  Va.  632,  55  S.  E.  747,  oil  and  gas  lease  for  term  of  years,  giving 
lessee  right  to  mine  and  operate  for  oil  and  gas,  is  not  sale,  and  words 
"granted,  demised,  and  leased"  implied  covenant  of  title;  Conrad 
ix— a 
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v.  Morehead,  89  N.  C.  35,  discussing  express  and  implied  covenants  in 
deeds. 

Covenant  for  quiet  enjoyment.    Note,  53  Am.  St.  Rep.  113. 

Implied  covenant  for  quiet  enjoyment  under  "demise."    Note,  15 
E.  R.  0.  759. 

Lessee  cannot  dispute  his  lessor's  title. 
Approved  in  American  Street  Car  Advertising  Co.  v.  Jones,  122  Fed. 
808,  and  Holmes,  etc.,  v.  McGill,  108  Fed.  244,  47  C.  C.  A.  296,  both  hold- 
ing so  long  as  licensee  continues  to  manufacture  and  sell  under  patent 
presumably  valid,  without  having  given  notice  of  its  invalidity,  and 
without  eviction,  he  is  presumed  to  manufacture  in  accordance  with 
license,  and  invalidity  of  patent  is  no  defense;  Western  Union  Tel.  Co. 
v.  Pennsylvania  R.  R.  Co.,  120  Fed.  381,  holding  telegraph  company 
which  for  more  than  twenty  years  has  occupied  and  used  by  its  lines 
part  of  right  of  way  railroad  under  lease  cannot,  so  long  it  continues 
such  occupancy,  deny  right  of  railroad  to  re-enter,  on  ground  that  when 
lease  was  made  telegraph  company  was  already  in  possession  under  right 
of  third  party;  Covell  v.  Bostwick,  39  Fed.  424,  425,  applying  principle 
where  lessee  of  patent  sought  to  deny  title  of  patentee;  State  v.  Sea- 
brook,  42  S.  C.  80,  20  S.  E.  60,  holding  maker  of  a  bond  to  pay  royalty 
due  by  principal  obligor,  under  license  to  dig  phosphate  rock,  cannot 
dispute  existence  nor  validity  of  license,  where  it  is  recited  in  bond  and 
has  been  acted  on;  Derrick  v.  Luddy,  64  Vt.  464,  24  Atl.  1051,  holding 
rule  applies  to  assignee  of  lease. 

Estoppel  of  a  tenant  to  deny  his  landlord's  title.    Note,  89  Am.  St. 
Rep.  67. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1195. 

92  V.  8.  111-116,  23  L.  Ed.  606,  HARRISON  v.  MYER. 

Where  leased  premises  owned  by  insurgent  were  seized  during  Civil 
War  and  lessee  compelled  to  pay  rents  to  Federal  government,  owner  cannot 
recover  from  lessee  the  amount  so  paid. 

Approved  in  Mitchell  v.  Clark,  110  U.  S.  645,  28  L.  Ed.  288,  4  Sup.  Ct. 
176,  following  rule ;  Gates  v.  Goodloe,  101  U.  S.  616,  25  L.  Ed.  896,  hold- 
ing lessee  who  was  dispossessed  by  military  authorities  during  Civil  War 
and  thereby  deprived  of  use  of  premises  is  discharged  from  liability  to 
his  lessor  for  rent. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  575. 
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92  U.  8.  116-121,  23  It.  Ed.  488,  KITTEEDGE  v.  RACE. 

Fact  that  rait  in  equity  is  pending  for  same  matter  for  which  complain- 
ant afterward  sues  at  law  will  not  abate  latter  action. 

Approved  in  Seymour  v.  Malcolm  McDonald  Lumber  Co.,  58  Fed.  961, 
7  C.  C.  A.  593,  and  Griswold  v.  Bacheller,  77  Fed.  857,  both  following 
rule;  Cheshire  Provident  Inst.  v.  Anglo-American  Land  etc.  Co.,  132 
Fed.  969,  66  C.  C.  A.  122,  judicial  proceedings  by  bank  commissioners 
under  State  law  to  wind  up  bank  in  which  assignee  is  appointed  do  not 
dissolve  corporation  so  as  to  preclude  Federal  judgment  against  bank; 
Thiel  Detective  Service  Co.  v.  McClure,  130  Fed.  57,  where  at  time  credi- 
tor of  decedent  filed  Federal  bill  for  accounting  by  executor  State  suit 
for  similar  purpose  had  been  filed,  to  which  complainant  not  made  party, 
Federal  bill  not  maintainable. 

Pendency  of  one  action  as  defense  to  another.    Note,  84  Am.  Dec. 
456. 

In  equity,  award  of  costs  rest  with  discretion  of  court,  and  may  be  im- 
posed all  on  one  party  or  divided. 

Approved  in  Grant  Bros.  Construction  Co.  v.  United  States,  232  U.  S. 
665,  58  L.  Ed.  785,  34  Sup.  Ct.  452,  costs  are  properly  awarded  to  gov- 
ernment against  unsuccessful  defendants  in  action  of  debt  brought  by 
United  States  to  recover  penalties  for  violations  of  Alien  Immigration 
Act  of  1907,  §4,  directed  against  importation  of  alien  contract  labor; 
Western  Coal  etc.  Co.  v.  Petty,  132  Fed.  604,  65  C.  C.  A.  667,  where 
Federal  suit  against  two  defendants  as  joint  trespassers  was  dismissed 
as  to  one  for  want  of  jurisdiction,  and  plaintiff  sued  him  in  State 
court,  securing  judgment,  which  was  paid,  and  defendant  in  Federal 
court  secured  dismissal  on  filing  amended  answer  setting  up  such  pay- 
ment, such  defendant  entitled  to  costs;  Consolidated  California  etc. 
Min.  Co.  v.  Baker,  131  Fed.  991,  plaintiff  in  ejectment  for  mining  prop- 
erty and  also  in  equity  to  enjoin  trespass  by  same  defendant,  recovering 
in  both  cases,  entitled  to  costs  in  both,  though  it  only  recovered  as  to 
part  of  ground ;  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  732,  59  C.  C.  A. 
643,  holding  Circuit  Court  decree  against  litigant,  allowing  costs  to 
clerk  as  matter  of  law  under  statute,  is  appealable ;  Foster  v.  Elk  Fork 
Oil  etc.  Co.,  99  Fed.  617,  40  C.  C.  A.  21,  holding  no  appeal  lies  from 
order  awarding  costs;  United  States  v.  One  Hundred  and  Fifty  Head  of 
Cattle,  3  Ariz.  136,  77  Pac.  489,  holding  in  cases  of  seizure  for  violation 
of  customs  laws  loser  pays  costs ;  Du  Bois  v.  Kirk,  158  U.  S.  67,  89  L.  Ed. 
899,  15  Sup.  Ct.  732,  holding  like  rule  obtains  in  admiralty;  Tyler  Min. 
Co.  v.  Sweeney,  79  Fed.  281,  24  C.  C.  A.  578,  holding  award  will  not  be 
disturbed  in  appellate  court  except  for  manifest  abuse  of  discretion. 

Distinguished  in  Trinidad  Asphalt  Pav.  Co.  v.  Robinson,  52  Fed.  349, 
holding,  in  actions  at  law,  Federal  courts  must  tax  costs  against  losing 
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party;  Blanks  v.  Klein,  78  Fed.  395,  24  C.  C.  A.  144,  holding,  where  one 
item  in  decree  for  costs  is  for  certifying  transcript  on  a  former  appeal, 
appellate  court  may  review  same  on  its  merits;  Nutter  r.  Brown,  58 
W.  Va.  240, 1 1*.  E.  A.  (N.  S.)  1083,  52  S.  E.  90,  decree  in  equity  respect- 
ing  allowances  of  expenses  and  compensation  of  receiver  appealable. 

Review  of  chancery  decree  for  costs  only.    Note,  6  Ann.  Gas.  100. 

92  IT.  S.  122-129,  23  L.  Ed.  679,  fIBST  NAT.  BANK  ▼.  NATIONAL  EX- 
CHANGE  BANK. 

Authority  is  given  national  banks  to  carry  on  a  general  banking  busi- 
ness, and  all  incidental  powers  necessary  to  carry  it  on  are  impliedly  granted. 
Approved  in  Clement  National  Bank  v.  Vermont,  231  U.  S.  140,  58 
L.  Ed.  157,  34  Sup.  Ct.  31,  national  bank  may,  under  incidental  powers, 
make  reasonable  business  agreements  in  regard  to  deposits  including 
payment  of  State  taxes  thereon,  pursuant  to  statute;  Aldrich  v.  Chemi- 
cal Nat.  Bank,  176  U.  S.  626,  44  L.  Ed.  614,  20  Sup.  Ct.  501,  holding 
national  bank  using  in  its  business  money  obtained  by  its  vice-president 
as  loan  to  it  from  another  bank  cannot  escape  liability  to  account  there- 
for on  ground  that  loan  was  not  negotiated  by  its  direction  or  that  it 
could  not  itself  legally  have  borrowed  money;  Mannington  v.  Hocking 
Valley  Ry.  Co.,  183  Fed.  156,  under  statute,  foreign  railroad  corporation 
could  acquire  stock  of  domestic  noncompeting  railroad  corporation,  where 
purpose  was  not  to  restrict  trade,  and  mere  ownership  of  stock,  though 
controlling  interest,  was  not  transaction  of  business  within  State;  First 
Nat.  Bank  v.  Henry,  159  Ala.  398,  49  South.  108,  national  bank,  having 
lawfully  received  property,  must  account  for  it  or  proceeds  notwithstand- 
ing some  ultra  vires  agreement  connected  with  transaction;  McBoyle  v. 
Union  Nat.  Bank,  162  Cal.  281,  122  Pac.  459,  cashier  of  national  bank 
may  sell  stocks  pledged  as  security  for  loan,  which  it  has  been  compelled 
to  buy  in,  such  sale  being  incidental  to  collection  of  debts;  Hotchkin  v. 
Third  Nat.  Bank,  219  Mass.  237,  106  N.  E.  975,  executory  contract  by 
national  bank  to  sell  shares  of  another  corporation,  not  acquired  through 
foreclosure  of  pledge  or  loan,  was  ultra  vires  and  unenforceable;  First 
Nat.  Bank  v.  American  Nat.  Bank,  173  Mo.  162,  72  S.  W.  1062,  holding 
national  bank  not  having  power  to  bind  itself  that  draft  drawn  on  its  cus- 
tomer will  be  paid  may  plead  ultra  vires  when  sued  on  contract;  First 
Nat.  Bank  v.  Shewalter,  153  Mo.  App.  638, 134  S.  W.  43,  allegation  in  peti- 
tion by  national  bank  in  action  on  special  tax  bill  that  purchase  was  for 
valuable  consideration,  implies  that  purchase  was  one  bank  had  authority 
to  make;  Barth  v.  Pock,  51  Mont.  434, 155  Pac.  286,  under  statute,  trust 
company  could  purchase  its  own  shares  only  when  necessary  to  prevent 
loss  on  debt  previously  contracted  in  good  faith ;  First  Nat.  Bank  of  Co- 
runua  v.  Michigan  City  Bank,  8  N.  D.  612,  80  N.  W.  768,  holding  cashier 
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of  State  bank  organized  under  chapter  23  of  Laws  of  1890,  has  no  au- 
thority to  borrow  money  unless  it  is  specially  given  by  directors;  Shaw- 
nee Nat.  Bank  v.  Purcell  Wholesale  Grocery  Co.,  34  Okl.  40,  41  L.  R.  A- 
(N.  S.)  494,  124  Pac.  606,  though  contract  of  bank  for  building  bridge 
was  ultra  vires,  bank  having  received  proceeds  of  groceries  through  such 
contract  was  estopped  to  deny  liability  for  their  value ;  Ricker  Nat.  Bank 
▼.  Stone,  21  Okl.  837,  97  Pac.  579,  contract  by  agent  of  bank  employing 
appellee  at  stipulated  wages  to  protect  cattle  held  as  security  was  within 
scope  of  his  authority;  State  v.  Clement  Nat.  Bank,  84  Vt.  192, 198,  Ann. 
Cas.  1912D,  22,  78  Atl.  954,  956,  national  bank  has  implied  power  to 
stipulate  with  State  to  voluntarily  pay  tax  on  interest-bearing  deposits; 
Union  Sav.  etc.  Co.  v.  Krumm,  88  Wash.  27,  152  Pac.  684,  question  of 
ultra  vires  in  transaction  of  trust  company  engaged  in  banking  in  tak- 
ing over  business  of  debtor  depends  upon  good  faith  of  purpose  to  save 
debt;  Corn  Exch.  Nat.  Bank  v.  Kaiser,  160  Wis.  203,  151  N.  W.  260, 
national  bank,  not  authorized  to  deal  in  stocks,  may  make  loans  and 
take  corporate  stock  as  collateral  security  in  usual  course  of  business, 
and  may  enforce  its  rights  of  ownership  in  stock;  dissenting  opinion  in 
Third  Nat.  Bank  v.  St.  Charles  Savings  Bank,  244  Mo.  604,  149  S.  W. 
510,  majority  holding  that  plaintiff  bank,  unable  to  recover  on  guaranty 
for  want  of  authority  on  part  of  cashier  to  execute  it,  could  recover  for 
money  received  by  defendant  to  plaintiff's  use;  Roebling  v.  First  Nat. 
Bank,  30  Fed.  746,  holding,  where  bank  has  loaned  money  on  land,  it 
may,  to  protect  itself,  purchase  same  at  foreclosure  sale;  Armstrong  v. 
Chemical  Nat.  Bank,  83  Fed.  566,  27  C.  C.  A.  601  (affirming  76  Fed.  342, 
343,  344),  holding  cashier  of  national  bank  may  borrow  from  a  cor- 
responding bank  without  obtaining  authority  from  directors  when  such 
has  been  the  general  practice  between  such  banks;  State  of  Nebraska 
t.  First  Nat.  Bank,  88  Fed.  949,  holding  giving  bond  to  secure  deposits 
is  within  powers  of  national  banks ;  Holmes  v.  Boyd,  90  Ind.  336,  hold- 
ing national  bank,  holding  mortgage  on  real  estate,  may,  to  protect  its 
interests,  purchase  a  prior  mortgage  on  same  real  estate;  Ticonic  Bank 
▼.  Bagley,  68  Me.  252,  holding  it  competent  for  a  bank  to  sell  a  note 
and  assign  a  suit  then  pending  for  collection  of  same;  Buffalo  v.  Bet- 
tinger,  76  N.  Y.  396,  holding  a  city,  in  transacting  business  of  a  private 
character,  may,  when  not  expressly  prohibited,  avail  itself  of  all  the 
rights  and  remedies  afforded  individuals;  Anderson  v.  First  Nat.  Bank, 
5  N.  D.  455,  67  N.  W.  823,  holding  national  bank  may  act  as  agent  for 
its  debtor  in  selling  his  notes  when  such  act  is  merely  incidental  to  the 
collection  of  its  claim;  Western  Nat.  Bank  v.  Armstrong,  152  U.  S.  351, 

38  I*.  Ed.  473,  14  Sup.  Ct.  574,  holding  a  bank  may,  under  some  circum- 
stances, become  a  borrower;  Ellerman  v.  Chicago  Junction  Ry.  etc.  Co., 
49  N.  J.  Eq.  250,  251,  23  Atl.  298,  299,  holding  corporation  having  power 
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to  take  and  dispose  of  securities  of  another  corporation  may  guarantee 
their,  payment  if  it  disposes  of  them  in  payment  of  its  own  debt ;  Auten 
v.  United  States  Nat.  Bank,  174  U.  S.  143,  43  L.  Ed.  927,  19  Sup.  Ct. 
635,  arguendo. 

Distinguished  in  First  Nat.  Bank  v.  Michigan  City  Bank,  8  N.  D.  612, 
80  N.  W.  768,  holding  the  borrowing  of  money  by  a  bank  to  be  a  trans- 
action outside  of  its  ordinary  banking  business;  Bank  of  Allentown  v. 
Hoch,  89  Pa.  St.  327,  33  Am.  Rep.  770,  holding  national  bank  has  no 
power  to  act  as  broker  or  agent  in  purchase  of  bonds  and  stocks. 

Implied  power  of  corporations  to  borrow  money  and  to  give  evi- 
dence of  indebtedness  and  security  therefor.  Note,  111  Am.  St. 
Rep.  318. 

Right  of  bank  to  engage  in  business  to  save  debt.  Note,  27  L.  R.  A. 
(N.  8.)  245. 

National  bank  may  hold  real  estate  mortgaged  to  it  In  good  faith  as 
security  for  debts  previously  contracted. 

Approved  in  Worcester  Nat.  Bank  v.  Cheeney,  87  HI.  613,  following 
rule. 

Distinguished  in  Fridley  v.  Bowen,  87  111.  155,  holding  invalid  mort- 
gage on  real  estate  given  to  bank  at  time  loan  was  made  and  as  security 
for  its  payment. 

National  bank,  in  adjusting  claim  growing  ont  of  legitimate  banking 
transaction,  may  take  stocks  of  another  corporation  with  view  of  selling 
them  at  a  profit. 

Approved  in  Westminster  Bank  v.  New  England  etc.  Works,  73  N.  H. 
476,  111  Am.  St.  Rep.  640,  62  Atl.  974,  following  rule;  Barron  v.  McKin- 
non,  196  Fed.  937,  941,  116  C.  C.  A.  483,  purchase  of  stock  in  corpora- 
tion by  national  bank  from  one  of  its  officers  for  purpose  of  selling  them 
at  profit  was  ultra  vires  and  voidable;  McKinnon  v.  Morse,  177  Fed. 
578,  stock  speculations  were  no  part  of  bank's  business  and  directors 
were  liable  for  losses  sustained;  Morris  v.  Third  Nat.  Bank,  142  Fed. 
32,  73  C.  C.  A.  211,  national  bank  which  has  become  owner  of  notes 
secured  by  mortgage  may  agree  with  holders  of  conflicting  mortgages  to 
represent  all  in  action  to  enforce  security,  respective  rights  in  property 
to  be  determined  later;  Joseph  Bancroft  &  Sons  Co.  v.  Bloede,  106  Fed. 
399,  52  L.  R.  A.  734,  45  C.  C.  A.  354,  holding  where  manufacturer  of 
dyes  under  secret  formulas  owned  by  him  conveyed  rights  to  new  corpo- 
ration, issuance  to  him  of  stock  in  corporation  organized  for  manufac- 
turing and  bleaching  fabrics,  in  exchange  for  stock  in  new  corporation, 
was  valid;  Fidelity  Ins.  Co.  v.  German  Sav.  Bank,  127  Iowa,  598,  103 
N.  W.  960,  insurance  company  may  accept  stock  in  bank  as  reorganized, 
in  payment  of  part  of  deposit  in  insolvent. bank,  though  acquisition  of 
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stock  outside  of  scope  of  business;  Hill  v.  Shilling,  69  Neb.  157,  95  N.  W. 
25,  applying  rule  to  savings  bank;  dissenting  opinion  in  First  Nat.  Bank 
t.  Converse,  200  U.  *S.  441,  50  L.  Ed.  543»  26  Sup.  Ct.  306,  majority  hold- 
ing national  bank  cannot  take,  in  exchange  for  debt  of  insolvent  corpo- 
ration, stock  in  corporation  organized  to  buy  and  sell  assets  of  insolvent 
corporation;  (Jetty  v.  Barnes  Milling  Co.,  40  Kan.  284, 19  Pac.  619,  hold- 
ing directors  of  milling  company  may,  under  certain  circumstances,  pur- 
chase flour  for  corporation;  Memphis  etc.  R.  R.  Co.  v.  Woods,  88  Ala. 
638,  16  Am.  St.  Rep.  88,  7  L.  R.  A.  609,  7  South.  Ill,  arguendo. 

Distinguished  in  Merchants'  Nat.  Bank  v.  Wehrmann,  202  U.  S.  300, 
50  L.  Ed.  1040,  26  Sup.  Ct.  613,  national  bank  cannot  become  absolute 
owner,  in  satisfaction  of  debt,  of  shares  represented  by  transferable 
certificates  in  land  partnership. 

Right  of  one  corporation  to  acquire  stock  in  another.    Note,  86  Am. 
St.  Rep.  140. 

Power  of  corporation  to  deal  in  stock.    Note,  18  L.  R.  A.  253,  254. 

Dealing  in  stocks  by  national  hanks  is  impliedly  prohibited  from  the 
failure  to  grant  the  power. 

Approved  in  First  Nat.  Bank  v.  Converse,  200  U.  S.  439,  50  L.  Ed.  542, 
26  Sup.  Ct.  306,  national  bank  cannot  take,  in  exchange  for  debt  against 
insolvent  corporation,  stock  in  corporation  organized  to  buy  and  sell 
assets  of  insolvent  corporation;  National  Bank  etc.  Loan  Co.  v.  Petrie, 
189  U.  S.  424,  23  Sup.  Ct.  512,  47  L.  Ed.  880,  holding  right  to  recover 
money  paid  to  national  bank  on  contract  sought  to  be  rescinded  for 
fraud  not  defeated  because  parties  were  attempting  transaction  forbid- 
den by  law;  Cumberland  Telephone  etc.  Co.  v.  Evansville,  127  Fed.  191, 
holding  telephone  company  formed  under  2  Burns'  (Ind.)  Rev.  Stats. 
1901,  §  5517  et  seq.,  cannot  sell  all  its  property  or  franchises,  and  such 
sale  not  validated  by  its  recognition  by  city  which  granted  franchise  to 
use  streets;  Tourtelot  v.  Whithed,  9  N.  D.  477,  84  N.  W.  12,  holding 
contract,  by  terms  of  which  national  bank  receives  stock  of  another  cor- 
poration in  payment  of  debt  owing  to  it  by  corporation,  is  not  ultra 
vires  as  to  bank  when  at  time  of  making  contract  corporation  is  finan- 
cially embarrassed;  Parsons  v.  Tacoma  Smelting  etc.  Co.,  25  Wash.  507, 
65  Pac.  771,  holding  though  articles  of  incorporation  express  power  to 
own  stock  in  another  corporation,  in  absence  of  statutory  authority  to 
do  so,  such  stock  cannot  be  voted  at  stockholders'  meeting;  California 
Bank  v.  Kennedy,  167  U.  S.  367,  42  L.  Ed.  200,  17  Sup.  Ct.  833,  and 
First  Nat.  Bank  of  Concord  v.  Hawkins,  174  U.  S.  367,  48  L.  Ed.  1009, 
19  Sup.  Ct.  740,  holding  where  national  bank  has  purchased  stock  of 
another  corporation  the  act  was  ultra  vires,  and  bank  is  not  liable  to 
pay  assessment  levied  by  receiver  of  such  corporation  on  its  stock;  Dan- 
forth  v.  National  State  Bank,  48  Fed.  274, 17  L.  R.  A.  625, 1  C.  C.  A.  62, 
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holding  discount  by  national  bank  of  drafts  at  a  usurious  rate  is  for- 
bidden by  United  States  Revised  Statutes,  section  5197;  Baker  v.  Old 
Nat.  Bank,  86  Fed.  1009,  reaffirming  rule;  De  la  Vergne  Refrigerating 
Mach.  Co.  v.  German  Sav.  Inst.,  175  U.  S.  55,  44  L.  Ed.  65,  20  Sup.  Ct.  20, 
New  York  manufacturing  corporation  may  not  purchase  stock  in  rival; 
Spurr  v.  United  States,  87  Fed.  711,  31  C.  C.  A.  202,  approving  instruc- 
tion that  speculation  by  national  bank  in  stocks  and  bonds  is  illegal; 
Pearson  v.  Concord  R.  R.  Corp.,  62  N.  H.  549, 13  Am.  St.  Rep.  603,  where 
a  purchase  by  one  railroad  company  of  the  stock  of  another  was  held 
invalid ;  dissenting  opinion  in  Simons  v.  Fisher,  55  Fed.  913,  20  L.  R.  A. 
559,  5  C.  C.  A.  311,  arguendo. 

Distinguished  in  First  Nat.  Bank  v.  Hawkins,  79  Fed.  52,  24  C.  C.  A. 
444  (affirming  71  Fed.  371,  18  C.  C.  A.  78),  holding  where  bank  has  pur- 
chased shares  of  stock  in  another  bank,  it  cannot,  after  failure  of  latter, 
deny  liability  to  pay  an  assessment  on  ground  that  purchase  was  ultra 
vires. 

Power  of  national  bank  to  hold  stock  of  other  corporations/   Note, 
L.  R.  A.  1916A,  584,  585,  586. 

92  U.  a  129-130,  23  L.  Ed.  507,  BOCXHOLD  V.  BOCXHOLD. 

Supreme  Court  has  no  Jurisdiction  to  review  State  decision  holding  trus- 
tee not  liable  to  his  cestui  for  loss  of  fund  not  occasioned  by  laches  or  bad 
faith,  but  by  payment  of  same  to  Confederate  government  in  obedience  to 
military  compulsion. 

Approved  in  New  York  life  Ins.  Co.  v.  Hendren,  92  U.  S.  287,  28 
L.  Ed.  710,  holding,  where  case  has  been  decided  in  State  court  on  prin- 
ciples of  general  law  alone,  Supreme  Court  has  no  jurisdiction  to  review 
same;  United  States  v.  Thompson,  93  U.  S.  589,  28  L.  Ed.  983,  holding 
State  judgments  against  the  United  States  subject  to  re-examination  in 
Supreme  Court  only  in  cases  where  same  relief  would  be  afforded  pri- 
vate parties ;  Bank  v.  McVeigh,  98  U.  S.  333,  25  L.  Ed.  Ill,  holding  no 
Federal  question  was  presented  in  State  decision,  holding  as  to  what 
constituted  notice  to  indorser  of  protest  of  note  during  Civil  War;  Dug- 
ger  v.  Bocock,  104  U.  S.  601,  26  L.  Ed.  848,  and  Chicago  etc.  B.  R.  Co. 
v.  Wiggins  Ferry  Co.,  119  U.  S.  624,  30  L.  Ed.  523,  7  Sup.  Ct.  403,  hold- 
ing a  State  decision,  holding  consideration  to  contract  good  or  bad  on 
principles  of  public  policy,  does  not  present  a  Federal  question;  dis- 
senting opinion  in  Tullock  v.  Mulvane,  184  U.  S.  522,  46  L.  Ed.  670,  22 
Sup.  Ct.  382,  majority  holding  question  of  liability  on  injunction  bond 
given  in  Federal  court  proceedings  presents  Federal  question  for  review 
on  error  to  State  court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  541. 
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92  IX.  8.  180-184,  28  L.  Ed.  649,  PHILLIPS  v.  PAYNE. 

Since  1847,  Virginia  has  been  in  de  facto  possession  of  county  of  Alex- 
andria, formerly  part  of  District,  and  a  resident  is  now  estopped  from  raising 
question  of  validity  of  retrocession. 

Cited  in  State  v.  Tatty,  41  Fed.  762,  7LE.A  54,  arguendo. 

Estoppel  of  taxpayer  to  question  validity  of  tax.    Note,  Ann,  Gas. 
19160,  227. 

Acquisition  by  municipality  of  jurisdiction  of  certain  locality  for 
taxing  purposes  by  lapse  of  time.    Note,  Ann.  Gas.  1913A,  1848. 

Political  departments  of  government  having  by  its  action  recognized 
sovereignty  of  a  State  over  a  certain  territory,  judiciary  is  bound  thereby. 

Cited  in  The  Florida,  101  U.  S.  42,  26  L.  Ed.  899,  arguendo. 

92  U.  a  136-142,  28  L.  Ed.  490,  WILLS  v.  OLAFUK. 

Under  Illinois  atatute,  assignor  of  promissory  note  is  liable  on  his  con- 
tract of  assignment  after  assignee  has  prosecuted  maker  of  note  to  insol- 
vency; but  suit  against  maker  is  unnecessary  in  case  it  would  be  unavail- 
ing. 

Approved  in  Martin  v.  Cole,  104  U.  S.  40,  26  L.  Ed.  661,  construing 
similar  Colorado  statute. 

Release  of  indorser  of  note  by  failure  to  enforce  liability  of  maker. 
Note,  18  L.  R.  A.  (N.  S.)  660. 

Judgment  in  bankruptcy  against  maker  of  note  is  conclusive  evidence 
that  a  suit  against  him  on  the  note  would  be  unavailing. 

Approved  in  Holland  v.  Martin,  123  Mass.  280,  holding  a  creditor  of 
a  bankrupt,  who  has  not  proved  his  claim  in  bankruptcy,  may,  under 
certain  conditional  prosecute  to  final  judgment  an  action  against 
bankrupt. 

Allegation  in  suit  against  surety  that  a  suit  against  principal  would 
have  been  unavailing,  without  alleging  why,  is  bad  on  demurrer,  but  defect 
is  cured  by  verdict. 

Approved  in  United  States  v.  Bayaud,  21  Blatchf .  296,  16  Fed.  384, 
and  Aldrich  v.  Chubb,  35  Mich.  359,  holding  defendant  who  has  neg- 
lected to  demur  and  has  plead  to  merits  cannot  afterward  object  to 
formal  defects  in  declaration. 

92  V.  8.  142-166,  28  L.  Ed.  701,  MABKET  v.  LANGLEY. 

« 

Where  power  requires  sale  to  be  for  cash,  if  made  for  part  cash  and  part 
credit,  but  departure  is  beneficial  to  mortgagor,  sale  will  be  held  valid. 

Approved  in  Mewburn  v.  Bass,  82  Ala.  625,  2  South.  621,  following 
rule;  Green  Real  Estate  Co.  v.  St.  Louis  Mut.  House  Bldg.  Co.,  196  Mo. 
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372,  93  S.  W.  1115,  fact  that  purchaser  at  sale  by  trustee  in  deed  of 
trust  did  not  pay  all  of  money  for  several  days  did.  not  make  it  sale  on 
credit,  in  violation  of  deed  requiring  sale  for  cash. 

Distinguished  in  Simmons  v.  Baynard,  30  Fed.  537,  holding,  where 
trustee  was  empowered  to  sell  on  or  before  a  certain  date,  a  sale  subse- 
quent thereto  was  beyond  his  power  and  invalid. 

Sales  under  powers  in  mortgages  and  trust  deeds.    Note,  92  Am. 
St  Rep.  590. 

Where  a  power  coupled  with  a  discretion  has  been  exercised,  a  court  of 
equity,  in  absence  of  fraud,  rarely  interferes. 

Approved  in  Tate  v.  Norton,  94  U.  S.  750,  24  L.  Ed.  223,  holding 
equity  will  always  favor  the  validity  of  acts  of  trustee  unless  mala 
fides  be  shown;  Bound  v.  South  Carolina  Ry.  Co.,  50  Fed.  854,  holding 
courts  of  equity  never  lose  power  to  review  exercise  of  discretion  by 
trustees;  Loveland  v.  Clark,  11  Colo.  274,  18  Pac.  549,  if  there  has  been 
a  reasonable  compliance  with  the  terms  of  sale,  this  is  all  that  is 
required. 

Where  property  subject  to  more  than  one  mortgage  is  sold  by  first  mort- 
gagee, he  becomes  trustee  for  benefit  of  all  concerned,  but  he  will  not  be 
held  responsible  for  errors  of  Judgment,  nor  for  results  which  he  could  not 
reasonably  have  anticipated. 

Approved  in  Union  Trust  Co.  v.  Beach,  227  Fed.  39,  money  paid  to 
trustee  under  deed  of  trust  for  land  purchased  on  installment  plan  was 
subject  to  lien,  and  trustee's  consent  to  order  of  bankruptcy  court  did 
not  release  lien;  Reed  Orchard  Co.  v.  Superior  Court,  19  Cal.  App.  666, 
128  Pac.  18,  on  appeal  from  judgment  in  condemnation  proceedings  by 
railroad  company,  where  court  did  not  separately  fix  value  of  separate 
interests  of  defendants,  mortgagee  could  recover  deficiency  judgment 
upon  tract  covered  by  mortgage  or  could  resort  to  fund  in  custody  of 
court ;  Old  Colony  Trust  Co.  v.  Medfield  etc.  St.  Ry.  Co.,  215  Mass.  160, 
102  N.  E.  486,  debt  for  motive  power  furnished  to  electric  railroad  was 
not  entitled  to  preference  over  claims  of  bondholders  in  suit  to  fore- 
close pre-existing  mortgage;  Jones  v.  Arkansas  Mechanical  etc.  Co.,  38 
Ark.  27,  holding  sale  of  property  to  enforce  paramount  lien  extinguishes 
junior  lien,  or  transfers  it  to  proceeds  of  sale;  Mellen  v.  Wallach,  112 
U.  S.  50,  28  L.  Ed.  636,  5  Sup.  Ct.  19,  arguendo. 

Where  property  subject  to  a  mortgage  and  other  liens  is  sold  by  mort- 
gagee, the  liens  attach  to  proceeds  of  sale  in  same  manner  and  order,  and 
with  same  effect  as  they  bound  premises  before  sale. 

Approved  in  Hagerstown  v.  Groh,  101  Md.  564,  61  Atl.  469,  mort- 
gagee who  is  satisfied  with  award  made  in  condemnation  proceedings 
affecting  property  may  file  bill  in  equity  to  establish  his  claim  against 
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fund  awarded  as  damages;  Dahoney  v.  Allison,  1  Posey,  115,  applying 
to  attachment  lien;  Lewis  v.  Dillard,  76  Fed.  690,  22  C.  C.  A.  488,  in 
determining  rights  of  parties,  under  an  agreement,  to  proceeds  of  sale 
in  registry  of  court. 

Miscellaneous.  Cited  in  Goldsmith  v.  Rome  R.  R.  Co.,  62  Ga.  483, 
not  in  point. 

92  U.  8.  156-161,  23  Ik  Ed.  537,  TEBBT  V.  TUBMAN. 

Where  hank's  charter  hound  individual  property  of  its  stockholders  for 
the  ultimate  redemption  of  its  hills,  stockholder's  liability  arises  when  hank 
refuses  or  ceases  to  redeem  and  is  notoriously  insolvent. 

Approved  in  United  States  v.  Wells,  203  Fed.  147,  where  suit  com- 
menced at  law  is  of  clearly  equitable  nature,  court  has  power  to  trans- 
fer it,  by  consent  of  parties,  to  equity  side  of  court,  but  cannot  appoint 
referee  to  give  report  having  effect  of  master's  report  in  equity;  Alsop 
v.  Conway,  188  Fed.  575, 110  C.  C.  A.  366,  amounts  recovered  on  account 
of  double  liability  from  stockholders  of  insolvent  bank  or  trust  com- 
pany constitutes  trust  fund  to  be  ratably  distributed  among  creditors, 
and  such  liability  may  be  enforced  by  suit  in  equity  brought  in  behalf 
of  all  creditors  against  all  stockholders;  Cincinnati  Equipment  Co.  v. 
Degnan,  184  Fed.  839,  107  C.  C.  A.  158,  averments  in  creditor's  bill 
against  manufacturing  corporation,  alleging  issuance  of  execution  and 
•return  nulla  bona,  and  that  defendant  was  unable  to  continue  in  busi- 
ness and  was  indebted  to  laborers,  and  necessity  of  receiver  to  conserve 
property,  sufficiently  allege  insolvency;  Elmira  Mechanics'  Society  v. 
Stanchfield,  160  Fed.  815,  87  C.  C.  A.  585,  where  mortgagor  has  become 
insolvent  and  defaulted  in  payment  of  interest  and  taxes,  and  inade- 
quate security  is  exposed  to  waste,  mortgagee  is  entitled  to  appoint- 
ment of  receiver  to  collect  rents,  pay  taxes  and  insurance,  and  keep 
property  repaired;  Merchants'  Mutual  Adjusting  Agency  v.  Davidson, 

23  Cal.  App.  277,  137  Pac.  1092,  judgment  against  corporation  and  exe- 
cution unsatisfied  are  evidence  of  insolvency;  Williams  v.  Commercial 
Kat.  Bank,  49  Or.  500,  11  L.  R.  A.  (N.  S.)  857,  90  Pac.  1015,  where 
stockholder  receives  assets  of  corporation  upon  liquidation,  leaving  it 
without  funds  to  pay  its  creditors,  he  can  be  required  to  refund  full 
amount  in  suit  by  creditor  to  follow  assets  of  corporation;  Terry  v. 
Anderson,  95  U.  S.  632,  84  L.  Ed.  366,  Terry  v.  Anderson,  95  U.  S.  637, 

24  I*.  Ed.  867,  and  Ewing  v.  Stultz,  9  Ind.  App.  7,  36  N.  E.  172,  all  hold- 
ing there  is  no  right  to  enforce  liability  of  stockholders  until  some  neces- 
sity therefor  arises,  such  as  insolvency  of  company;  Zang  v.  Wyant,  25 
Colo.  557,  71  Am.  St.  Eep.  149,  56  Pac.  567,  and  Long  v.  Bank  of  Yancey - 
ville,  90  N.  C.  407,  following  rule;  Foreman  v.  Bigelow,  4  Cliff.  548,  Fed. 
Cas.  4934,  McDonnell  v.  Alabama  Gold  Life  Ins.  Co.,  85  Ala.  407,  5 
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South.  121,  and  Albright  v.  Texas  etc.  R.  Co.,  8  N.  M.  427,  46  Pae.  450, 
arguendo. 

Distinguished  in  Scovill  v.  ThayeT,  105  U.  S.  157,  26  L.  Ed.  974,  where 
subscribers  to  stock  paid  fifth  on  their  shares  on  agreement  that  no 
further  assessments  should  be  made,  and  fully  paid-up  certificates  were 
issued,  assignee  in  bankruptcy  could  not  sue  stockholder  on  unpaid  sub- 
scription in  absence  of  suit  by  creditors  to  set  aside  agreement  and  make 
assessment;  Fidelity  Trust  &  Safe  Deposit  Co.  v.  Archer,  179  Fed.  41, 
103  C.  C.  A.  16,  Federal  court  of  equity  is  without  jurisdiction  of  suit 
by  receiver  of  insolvent  corporation  against  numerous  stockholders  to 
enforce  payment  of  assessment  of  fixed  sum  per  share  on  stock,  where 
there  was  no  common  ground  of  defense;  Miller  v.  Smith,  26  R.  I.  150, 
66  L.  S.  A.  473,  58  Atl.  635,  equity  suit  by  creditors  of  Colorado  corpo- 
ration on  behalf  of  themselves  and  others  who  may  come  in,  to  enforce 
stockholder's  double  liability  under  1  Mills'  Ann.  Stats.  Colo.,  §  533,  not 
maintainable. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  8  Am.  St.  Rep.  841,  855. 

Time  of  accrual  of  right  of  action  as  to  stockholder's  liability. 
Note,  10  I*.  R.  A.  (N.  S.)  900,  902. 

Judgment  and  execution  unsatisfied  are  evidence  of  insolvency,  of  in- 
ability to  collect. 

Approved  in  Hickox  v.  Elliott,  11  Sawy.  646,  27  Fed.  845,  holding  it 
not  necessary  to  issue  an  execution  and  have  a  return  nulla  bona  thereon 
to  show  insolvency  of  judgment  debtor;  Hodges  v.  Silver-Hill  Min.  Co., 
9  Or.  203,  and  Bird  v.  Calvert,  22  S.  C.  296,  298,  both  holding  judgment 
and  execution  unsatisfied  not  the  only  sufficient  evidence  to  prove 
insolvency. 

Proper  proceeding  for  enforcing  stockholder's  liability  is  by  suit  in 
equity. 

Approved  in  Jones  v.  Jarman,  34  Ark.  340,  and  Mills  v.  Scott,  99  U.  S. 
29,  25  L.  Ed.  295,  where  rule  was  reaffirmed;  Farmers'  Loan  ft  Trust 
Co.  v.  Funk,  49  Neb.  361,  362,  68  N.  W.  522,  and  German  Nat.  Bank  v. 
Farmers  &  Merchants'  Bank,  54  Neb.  598,  74  N.  W.  1087,  holding  action 
for  enforcement  of  stockholder's  liability  calls  for  exercise  of  equity 
powers  of  courts;  Cuykendall  v.  Miles,  10  Fed.  344,  and  Terry  v.  Mar- 
tin, 10  S.  C.  265,  holding,  under  statute  making  stockholders  liable  in 
proportion  to  their  shares,  no  action  lies  against  an  individual  stock- 
holder for  his  proportion;  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S. 
756,  30  L.  Ed.  829,  7  Sup.  Ct.  762,  holding,  where  statute  of  a  State 
which  creates  a  corporation,  makes  stockholders  liable  for  corporation 
debts  and  provides  a  special  remedy  for  enforcing  such  liability,  it  can 
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be  enforced  in  no  other  manner  in  Federal  courts ;  Buist  v.  Melchers,  44 
S.  C.  63,  21  S.  E.  456,  discussing  distinction  where  liability  of  stock- 
holders is  for  a  fixed  amount  and  where  only  for  a  proportionate  part; 
Whitman  v.  Nat.  Bank  of  Oxford,  83  Fed.  291,  28  C.  C.  A.  404,  arguendo. 
Distinguished  in  Hatch  v.  Dana,  101  U.  S.  213,  25  L.  Ed.  887,  where 
it  was  held  that  under  facts  proceedings  might  be  had  against  an  indi- 
vidual stockholder  to  enforce  his  liability,  and  other  stockholders  were 
unnecessary  parties ;  Flash  v.  Conn,  109  U.  S.  380,  27  L.  Ed.  970,  3  Sup. 
Ct.  269,  holding,  where  liability  of  stockholder  is  liability  in  contract, 
it  may  be  enforced  by  action  at  law;  Hall  v.  Klinck,  25  S.  C.  354,  355, 
60  Am.  Rep.  510,  511,  holding  where  stockholders  are  severally  liable 
to  a  specific  amount,  creditor  may  bring  his  action  at  law. 

Individual  liability  of  stockholders,  how  enforced.    Note,  81  Am. 
Rep.  90. 

Actions  and  suits  against  stockholders  for  debts  of  corporation. 
Note,  43  Am.  Dec.  702. 

Statute  of  limitations  begins  to  run  against  stockholder's  liability  in 
banking  corporation  where  bank  refuses  to  redeem  its  bills  and  is  notoriously 
insolvent. 

Approved  in  Brunswick  Terminal  Co.  v.  National  Bank,  99  Fed.  639, 
40  C.  C.  A.  22,  holding  Georgia  limitation  laws  apply  to  action  in  Mary- 
land to  enforce  statutory  liability  of  stockholder  in  Georgia  corpora- 
tion ;  Bennett  v.  Thome,  36  Wash.  265,  68  I*.  R.  A.  113,  78  Pac.  940, 
action  against  bank  stockholders  for  additional  liability  accrues  on 
insolvency  of  bank  and  must  be  enforced  within  six  years;  Terry  v. 
Anderson,  95  U.  S.  635,  24  L.  Ed.  367,  following  rule ;  Webber  v.  Hovey, 
108  Mich.  56,  65  N.  W.  622,  holding,  under  statute  providing  in  case  of 
voluntary  dissolution  of  corporation  the  receiver  thereof  shall  immedi- 
ately proceed  to  collect  unpaid  stock  subscriptions,  the  statute  of  limi- 
tations begins  to  run  against  such  right  immediately  on  dissolution; 
Long  v.  Bank  of  Yanceville,  81  N.  C.  46,  holding  statute  of  limitations, 
in  its  ordinary  acceptation,  does  not  apply  to  bank  bills  which  circulate 
as  money;  Whitehurst  v.  Dey,  90  N.  C.  546,  for  rule  that  statutes  of 
limitation  may  be  altered  at  any  time  before  they  become  a  bar;  Day  v. 
Vinson,  78  Wis.  200,  10  L.  R.  A.  206,  47  N.  W.  270,  in  discussion  as  to 
when  statute  begins  to  run  generally;  Brunswick  Terminal  Co.  v.  Nat. 
Bank  of  Baltimore,  88  Fed.  609,  and  Hatchings  v.  Lamson,  96  Fed.  721, 
37  C.  C.  A.  564,  holding,  in  respect  to  the  limitation  of  actions,  the  law 
of  the  forum  governs. 

Statutes  of  limitations,  when  constitutional.    Note,  60  Am.  Dec 
892. 

Statute  of  limitations  in  actions  against  officer  and  stockholders  of 
corporations.    Note,  96  Am  St.  Rep.  977. 
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92  U.  S.  161-166,  23  L.  Ed.  539,  HOFFMAN  y.  JOHN  HANCOCK  MUT.  LIFE 
INS.  00. 

Acts  of  agent,  to  bind  his  principal,  most  be  done  in  way  usual  in  line 
of  business  in  which  he  is  acting. 

Approved  in  Neff  v.  Metropolitan  Life  Ins.  Co.,  39  Ind.  App:  263,  73 
N.  E.  1045,  where  insurance  agent  agreed  to  pay  premium  for  applicant, 
premium  to  be  repaid  later,  but  failed  to  pay,  and  applicant  died  before 
premium  was  paid,  beneficiary  could  not  recover;  Baldwin  v.  Tucker,  112 
Ky.  291,  65  S.  W.  843,  holding  no  title  passes  to  purchaser  of  piano 
where  he  gave  note  to  agent;  Kilborn  v.  Prudential  Ins.  Co.,  99  Minn. 
181,  108  N.  W.  863,  agent  of  foreign  life  insurance  company  authorized 
to  solicit  life  insurance  and  collect  first  premium  has  apparent  authority 
to  take  promissory  note  for  first  premium;  Dickinson  v.  National  Life 
&  Trust  Co.,  20  S.  D.  440,  where  insurance  agent  to  procure 'applica- 
tion of  physician  for  life  insurance  executed  writing  that  physician  was 
to  examine  applicants  to  amount  of  premium,  but  no  applicants  were 
brought  to  be  examined,  physician  could  not  recover  on  notes  given  for 
premium;  German- American  Bldg.  Assn.  v.  Droge,  14  Ind.  App.  694,  43 
N.  E.  476,  holding  agent  of  corporation  has  no  power,  without  authority 
from  his  principal,  to  trade  its  stock  for  stock  in  another  corporation; 
Sullivan  v.  Germania  Life  Ins.  Co.,  15  Mont.  534,  39  Pac.  745,  applying 
principle  to  insurance  agent;  Edwards  v.  Carson  Water  Co.,  21  Nev. 
485,  34  Pac.  386,  applying  principle  to  acts  of  officers  of  corporations; 
Farmers'  etc.  Bank  v.  Baldwin,  23  Minn.  208,  23  Am.  Sep.  689,  discuss- 
ing ultra  vires  acts  of  corporations. 

Distinguished  in  Galbraith  v.  Weber,  58  Wash.  138,  28  L.  R.  A.  (N.  8.) 
341, 107  Pac.  1052,  in  action  to  recover  possession  of  horse  sold  by  agent, 
evidence  was  sufficient  to  sustain  finding  that  agent  had  apparent 
authority  to  sell  and  to  receive  notes  in  payment. 

Unauthorized  taking  of  a  horse  by  agent  of  insurance  company  as  pay- 
ment for  premium,  held  a  fraud  upon  the  company,  and  no  valid  contract 
could  arise  therefrom. 

Approved  in  Mutual  Reserve  Fund  Life  Assn.  v.  Simmons,  107  Fed. 
423,  46  C.  C.  A.  393,  holding  insurer  not  liable  on  policy  when  agent 
remitted  first  premium  to  company  and  took  assured's  note  for  two- 
thirds  of  whole  premium,  where  company  repudiated  transaction  imme- 
diately on  learning  facts  after  insured's  death;  Baldwin  v.  Tucker,  112 
Ky.  287,  290,  65  S.  W.  842,  843,  holding  no  title  to  purchaser  of  piano 
passed  where  he  gave  agent  note  payable  to  agent;  Folb  v.  Firemen's 
Ins.  Co.,  133  N.  C.  181,  45  S.  E.  547,  holding  taking  of  clothing  by  in- 
surance agent  in  part  payment  of  premium  does  not  impose  liability 
on  insurer  on  policy;  Tomsieck  v.  Travelers'  Ins.  Co.,  113  Wis.  121,  90 
Am.  St.  Rep.  851,  88  N.  W.  1016,  holding  where  policy  provided  that  H 
should  not  take  effect  unless  first  premium  paid  while  insured  in  good 
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health,  and  agent  agreed  to  take  goods  in  payment,  hut  goods  were  not 
delivered  prior  to  death  of  insured,  insurer  not  liable;  Sullivan  v.  Ger- 
mania  Life  Ins.  Co.,  15  Mont.  535,  39  Pac.  746,  where  an  agreement 
whereby  premiums  were  to  be  paid  by  rents  was  held  not  binding  on 
company;  Brown  v.  Massachusetts  Mut.  Life  Ins.  Co.,  59  N.  H.  308, 
47  Am.  Rep.  207,  holding  in  absence  of  authority  an  insurance  agent  has 
no  power  to  waive  payment  of  any  part  of  premium ;  In  re  Palliser,  136 
U.  S.  263,  84  L.  Ed.  517,  10  Sup.  Ct.  1036,  holding  a  postmaster  may 
sell  postage  stamps  only  for  cash;  Union  Cent.  Life  Ins.  Co.  v.  Berlin, 
90  Fed.  781,  33  C.  C.  A.  274,  arguendo. 

Distinguished  in  Home  Ins.  Co.  v.  Gilman,  112  Ind.  14,  13  N.  E.  121, 
and  Kerlin  v.  National  Accident  Assn.,  8  Ind.  App.  636,  35  N.  E.  42, 
where  payment  of  premium  by  canceling  debt  owed  by  agent  to  appli- 
cant was  held  to  bind  company;  Van  Werden  v.  Equitable  Life  Assur. 
Society,  99  Iowa,  628,  68  N.  W.  894,  when  receipt  of  property  other 
than  money  in  payment  of  premiums  was  held  to  bind  company ;  Wooddy 
v.  Old  Dominion  Ins.  Co.,  31  Gratt.  372,  31  Am.  Rep.  739,  holding  where 
applicant  tendered  agent  money  for  premium,  but  as  company  owed 
applicant  rent,  agent  refused  money  and  stated  he  would  apply  amount 
thereof  on  rent,  held  a  valid  payment  of  premium. 

Payment  of  insurance  premium — Custom  to  give  credit.    Note,  57 
Am.  Rep.  515. 

Implied  or  apparent  authority  of  agent  to  take  note  payable  to 
himself.    Note,  28  L.  R.  A.  (N.  S.)  341. 

92  IT.  8.  166-171,  23  I*.  Ed.  705,  WHITFIELD  v.  UNITED  STATES. 

Where  United  States  has  seized  and  sold  cotton,  which  owner  had  sold 
to  Confederate  government,  although  retaining  possession,  an  action  cannot 
be  wifriwt^TiAfl  against  it  by  such  party  to  recover  such  proceeds. 
Cited  in  Clements  v.  Tturria,  81  N.  T.  290,  arguendo. 

92  U.  S.  171-175,  28  L.  Ed.  469,  CAREY  ▼.  BROWN. 

Where  suit  brought  by  trustee  to  recover  trust  property,  or  to  reduce 
it  to  possession,  in  nowise  affects  his  relation  with  his  cestuis  que  trust,  it  is 
unnecessary  to  make  the  latter  parties. 

Approved  in  Dalton  v.  Hazelet,  182  Fed.  570,  105  C.  C.  A.  99,  trustee 
who  merely  sues  to  reduce  property  to  his  possession  or  to  protect  his 
title  as  trustee,  without  affecting  his  relations  with  cestui  que  trust, 
need  not  make  cestui  que  trust  party  to  action ;  Woodward  v.  Davidson, 
150  Fed.  844,  where  railroad  appointed  trustee  to  acquire  realty  for  it, 
and  he,  through  broker,  obtained  contract  for  purchase  of  land  running 
to  other  brokers,  and  contract  assigned  to  him,  he  could  sue  in  his  own 
name  for  specific  performance  to  use  of  railroad;  In  re  £.  T.  Kenney 
Co.,  136  Fed.  455,  where  creditors  of  bankrupt,  before  bankruptcy,  as- 


92  U.  S.  171-175         NOTES  ON  U.  S.  REPORTS.  48 

signed  claims  to  committee  in  trust  to  purchase  property  and  sell  same 
for  benefit  of  assignees,  latter  could  not  prove  equitable  interest  as 
claims  against  bankrupt  estate;  Hunter  v.  Robbins,  117  Fed.  922,  hold- 
ing in  suit  by  treasurer  of  corporation  against  predecessor  for  account- 
ing, corporation  is  not  indispensable  party;  McKleroy  v.  Gadsden  Land 
etc.  Co.,  126  Ala.  192,  28  South.  661,  holding  in  suit  by  some  of  stock- 
holders for  dissolution  of  corporation,  all  stockholders  must  be  made 
parties  defendant;  Mitau  v.  Roddan,  149  Cal.  8,  6L.R.A.  (N.  S.)  275, 
84  Pac.  147,  in  action  relating  to  trust  deed,  beneficiaries  are  necessary 
parties,  where  there  is  dispute  between  beneficiaries;  City  of  Bangor  v. 
Peirce,  106  Me.  534,  138  Am.  St.  Rep.  S6S,  29  L.  R.  A.  (N.  S.)  770, 
76  Atl.  947,  party  vested  with  legal  title  to  abutting  property  may  be 
assessed  and  made  personally  liable  for  street  improvements,  since  he 
has  right  of  reimbursement  from  trust  estate;  Martel  v.  Desjardin,  93 
Me.  417,  45  Atl.  522,  holding  ward  cannot  maintain  writ  of  entry  for 
possession  of  property  where  testamentary  guardian  loaned  ward's 
money  and  took  mortgage  as  security  in  favor  of  himself  as  guardian; 
Virginia  etc.  Power  Co.  v.  Fisher,  104  Va.  133,  136,  51  S.  E.  202,  203, 
bondholder  cannot  sue  to  foreclose  mortgage  unless  trustee  has  been 
requested  and  neglected  so  to  do,  or  cannot  act;  Ross  v.  Fort  Wayne, 
63  Fed.  469,  11  C.  C.  A.  288,  Stewart  v.  Firemen's  Ins.  Co.,  53 
Md.  574,  and  Matter  of  Estate  of  Straut,  126  N.  Y.  212,  27  N.  E.  262, 
all  arguendo;  Wescott  v.  Wayne  Agr.  Works,  11  Fed.  303,  holding, 
in  suit  to  collect  debt  due  trust,  cestui  not  a  necessary  party;  Hickox  v. 
Elliott,  10  Sawy.  425,  22  Fed.  20,  holding,  in  suit  to  set  aside  a  con- 
veyance as  fraudulent  to  creditors,  assignor  is  not  a  necessary  party; 
Smith  v.  Portland,  30  Fed.  737,  12  Sawy.  351,  holding,  where  trustee 
brings  suit  to  enjoin  city  from  improving  trust  property,  the  cestui  que 
trust  is  not  a  necessary  party;  Griswold  v.  Bacheller,  75  Fed.  473,  hold- 
ing, under  such  circumstances,  Circuit  Court  may  entertain  jurisdiction, 
although  cestui  que  trust  is  resident  of  same  State  with  defendant ;  Dick- 
enson v.  Harris,  48  Ark.  358,  3  S.  W.  59,  where,  in  suit  by  husband  in 
regard  to  property  in  which  his  wife  had  a  beneficial  interest,  but  which 
did  not  affect  that  interest,  it  was  held  she  was  not  a  necessary  party; 
Boyd  v.  Jones,  44  Ark.  316,  holding  owner  of  a  debt  is  a  necessary  party 
to  a  suit  by  a  trustee  to  foreclose  a  deed  of  trust  executed  to  him  by 
debtor  to  secure  debt ;  Jackson  County  v.  Derrick,  117  Ala.  364,  23  South. 
198,  as  authority  for  holding  trustee  may  maintain  suits  for  misappro- 
priation, waste  or  conversion  of  trust  funds ;  Alger  v.  Anderson,  78  Fed. 
734,  and  Mercantile  Trust  Co.  v.  Aetna  Iron  Works,  4  Ohio  C.  C.  592, 
both  arguendo. 

Distinguished  in  Colorado  etc.  Ry.  Co.  v.  Blair,  214  N.  Y.  513,  Ann. 
Cas.  1916D,  1177, 108  N.  E.  843,  in  suit  in  equity  to  direct  disposition  of 
trust  property  not  authorized  by  trust,  some  of  beneficiaries  must  be 
joined  to  make  judgment  binding  upon  bondholders  secured  by  mortgage. 
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Formal  objection  to  parties  cannot  be  made  for  first  time  In  Supreme 
Court. 

Approved  in  Buckingham  v.  Estes,  128  Fed.  586,  63  C.  C.  A.  20,  hold- 
ing where  suit  was  brought  by  feme  covert  against  husband  and  his 
trustee  in  bankruptcy,  to  enforce  resulting  trust,  objection  that  judg- 
ment in  her  favor  was  erroneous  because  no  decree  pro  conf esso  could 
be  taken  against  husband  for  failure  to  answer  cannot  be  raised  for 
first  time  on  appeal. 

Where  want  of  parties  appears  on  face  of  bill,  objection  may  be  taken  by 
demurrer;  if  it  does  not  so  appear,  It  must  be  made  by  plea  or  answer.' 

Approved  in  Sheffield  etc.  Ry.  Co.  v.  Newman,  77  Fed.  791,  23  C.  C.  A. 
459,  following  rule. 

Miscellaneous.  Cited  in  Pittsburgh,  S.  &  N.  R.  Co.  v.  Fiske,  178  Fed. 
71,  101  C.  C.  A.  560,  where  jurisdiction  in  Federal  court  depended  upon 
diversity  of  citizenship,  and,  pending  suit,  complainant  transferred  in- 
terest to  corporation  of  same  citizenship  as  defendant.  Federal  court 
no  longer  had  jurisdiction. 

92  U.  8.  170-179,  23  Lu  Ed.  480,  BAKEB  ▼.  WHITE. 

Judgment  of  Circuit  Court,  reversing  District  Court  and  ordering  new 
trial,  Is  not  a  final  appealable  judgment. 

Approved  in  Clement  v.  Wilson,  135  Fed.  756,  68  C.  C.  A.  387,  follow- 
ing rule;  Haseltine  v.  Central  Nat.  Bank,  183  U.  S.  132,  46  L.  Ed.  118, 
22  Sup.  Ct.  50,  holding  judgment  reversing  judgment  of  trial  court  grant- 
ing recovery  of  usurious  interest  and  remanding  for  further  proceedings 
not  reviewable  on  error;  Morgan  v.  Thompson,  124  Fed.  205,  59  C.  C.  A. 
672,  holding  judgment  of  United  States  Court  of  Appeals  in  Indian 
Territory,  reversing  lower  court  and  remanding  cause  for  further  pro- 
ceedings, not  reviewable  in  Circuit  Court  of  Appeals;  Bostwick  v. 
Brinkerhoff,  106  U.  S.  4,  27  L.  Ed.  74, 1  Sup.  Ct.  16,  holding  judgment  of 
reversal  in  State  court,  with  leave  for  further  proceeding  in  lower  court, 
not  subject  to  review  in  Supreme  Court;  Coughlin  v.  District  of  Colum- 
bia, 106  U.  S.  11,  27  L.  Ed.  75,  1  Sup.  Ct.  40,  holding  an  order  by  Su- 
preme Court  of  District  of  Columbia,  directing  further  proceedings  in 
court  below,  is  not  a  final  judgment;  North  Point  etc.  Irr.  Co.  v.  Utah 
&  St.  Lake  Canal  Co.,  14  Utah,  168,  46  Pac.  827,  holding  an  order  grant- 
ing a  temporary  injunction  pendente  lite  not  final  judgment  from  which 
appeal  may  be  taken;  Eastman  v.  Gurrey,  14  Utah,  171,  46  Pac.  828, 
holding  no  appeal  lies  from  order  vacating  a  judgment  and  ordering  a 
new  trial;  Hume  v.  Bowie,  148  U.  S.  252,  37  L.  Ed.  440, 13  Sup.  Ct.  584, 
arguendo. 

Distinguished  in  Lee  v.  Heath,  61  N.  J.  L.  251,  39  Atl.  729,  holding 
judgment  of  State  Supreme  Court,  reversing  judgment  of  Circuit  Court 
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and  remitting  record  for  further  proceedings,  may  be  reviewed  by  writ 
of  error  in  State  Court  of  Appeals. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec. 
431. 

92  U.  S.  179-183,  23  L.  Ed,  542,  BUBBANK  v.  BIOELOW. 

Jurisdiction  conferred  on  Circuit  Courts  by  clause  2  of  section  2  of 
Bankruptcy  Act  may  be  exercised  by  any  Circuit  Court  having  jurisdiction 
of  parties,  and  is  not  confined  to  court  of  district  in  which  decree  of  bank- 
ruptcy was  made. 

Approved  in  In  re  Owings,  140  Fed.  741,  bankruptcy  court  cannot 
allow  bankrupt  domiciled  in  district  homestead  in  lands  situated  in  an- 
other district ;  In  re  Benedict,  140  Fed.  59,  bankruptcy  court  may,  where 
receiver  appointed  in  another  district,  appoint  ancillary  receiver  to  pre- 
serve property  in  its  district;  Crosby  v.  Ridout,  27  App.  D.  C.  493, 
trustee  in  bankruptcy  takes  title  to  bankrupt's  property  subject  to  all 
equities,  liens  or  encumbrances  existing  against  property  in  bankrupt's 
hands;  Buck  Stove  &  Range  Co.  v.  Vickers,  80  Kan.  36,  101  Pac.  670, 
where  foreign  corporation  had  not  complied  with  statutes  and  could  not 
maintain  action  in  courts  of  State,  assignee  in  bankruptcy  had  no  better 
rights;  Mason  v.  Hartford  etc.  R.  Co.,  19  Fed.  55,  holding  jurisdiction 
of  Circuit  Courts  concurrent  with  that  of  District  Courts  in  certain 
bankruptcy  proceedings;  In  re  Moller,  14  Blatchf.  209,  Fed.  Cas.  9700, 
arguendo. 

Distinguished  in  Gilbert  v.  Quimby,  17  Blatchf.  405,  1  Fed.  114,  juris- 
diction under  bankrupt  act  does  not  extend  to  suit  between  creditors 
over  bankrupt's  dividend  in  hands  of  another. 

Circuit  Court  has  jurisdiction,  without  reference  to  citizenship  of  par- 
ties, of  suit  against  assignee  brought  by  any  person  claiming  an  adverse 
interest  in  property  transferable  to  or  vested  in  such  assignee. 

Approved  in  Woolridge  v.  M'Kenna,  8  Fed.  677,  holding  bill  by  as- 
signee, to  set  aside  a  fraudulent  conveyance  by  bankrupt,  states  a  case 
rising  under  Federal  law  and  gives  Federal  courts  jurisdiction,  irre- 
spective of  citizenship  of  parties;  Lehman  v.  La  Forge,  42  Fed.  494, 
holding  Circuit  Court  has  jurisdiction  of  a  suit  by  assignee  in  bank- 
ruptcy to  prevent  a  person  from  establishing  on  bankrupt's  property, 
by  State  proceedings,  the  lien  of  a  fraudulent  judgment. 

State  courts  have  jurisdiction  to  decide  rights  of  property  between  a 
bankrupt,  or  his  assignee,  and  third  persons. 

Approved  in  Cox  v.  Wall,  99  Fed.  548,  upholding  bankruptcy  juris- 
diction of  equity  suit  by  bankruptcy  trustee  to  recover  property  fraudu- 
lently conveyed  by  bankruptcy,  irrespective  of  citizenship;  Winchester 
v.  Heiskell,  119  U.  S.  453,  SO  L.  Ed.  464,  7  Sup.  Ct.  282,  where  decree 
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of  State  court  in  such  a  proceeding  was  held  binding;  Francisco  v.  Shel- 
ton,  85  Va.  788,  8  S.  E.  794,  in  discussion  as  to  concurrent  jurisdiction 
of  State  and  Federal  courts. 

Miscellaneous.  Cited  in  Thatcher  v.  Rockwell,  105  U.  S.  469,  28 
L.  Ed.  950,  and  Bledsoe  v.  Erwin,  33  La.  Ann.  619,  not  in  point. 

92  U.  8.  183-186,  23  L.  Ed.  481,  SMITH  v.  VODGES. 

To  defeat  settlement  mad3  by  husband  upon  his  wife,  It  must  be  in- 
tended to  defraud  existing  creditors,  or  creditors  whose  rights  are  expected 
shortly  to  supervene. 

Approved  in  Klinger  v.  Hyman,  223  Fed.  265,  138  C.  C.  A.  499,  in 
suit  by  trustee  in  bankruptcy  to  set  aside  voluntary  conveyances  made 
by  bankrupts  to  their  wives  nearly  year  before  adjudication,  evidence 
was  insufficient  to  rebut  presumption  of  fraudulent  intent;  English  v. 
Brown,  219  Fed.  259,  direct  transfer  of  property  by  husband  to  wife  in 
repayment  of  advances  made  out  of  her  separate  estate  is  not  good  at 
law,  but  is  enforceable  in  equity  against  claim  of  subsequent  judgment 
creditor;  Jones  v.  Johnson,  7  Kan.  App.  619,  620,  52  Pac.  465,  466, 
whether  transfer  by  husband  to  wife  of  all  his  property  except  interest 
in  mercantile  firm,  which  was  largely  indebted  at  date  of  transfer,  is 
fraudulent  and  void  as  to  subsequent  creditors  was  question  of  fact  for 
jury ;  Ilf eld  v.  De  Baca,  13  N.  M.  39,  79  Pac.  725,  deed  transferring  real 
estate  could  not  be  attacked  by  creditors  whose  debt  arose  after  transfer 
was  made  in  absence  of  actual  fraud;  Aldous  v.  Olverson,  17  S.  D. 
200,  95  N.  W.  920,  conveyance  by  husband  to  wife,  duly  recorded  and 
not  made  with  intent  to  defraud  subsequent  creditors,  cannot  be  attacked 
by  them,  though  it  is  in  fraud  of  existing  creditors;  Sawyer  v.  Metters, 
133  Wis.  356,  113  N.  W.  684,  where  husband  free  from  debt  except  to 
wife  conveyed  land  to  her  in  payment  thereof,  conveyance  would  not  be 
set  aside  as  fraudulent ;  Schreyer  v.  Scott,  134  U.  S.  410,  33  L.  Ed.  958, 
10  Sup.  Ct.  581,  and  Jones  v.  Clifton,  2  Flipp.  104,  Fed.  Cas.  7457,  where 
conveyances  to  wife  were  held  valid ;  United  States  v.  Griswold,  7  Sawy. 
335,  8  Fed.  574,  where  it  appears  conveyance  has  been  made  to  wife 
merely  as  a  device  to  put  husband's  property  beyond  reach  of  his  cred- 
itors, wife  will  be  held  to  hold  as  trustee  of  her  husband;  Second  Nat. 
Bank  v.  Merrill,  81  Wis.  150,  29  Am.  St.  Rep.  875,  50  N.  W.  505,  holding 
subsequent  creditor,  who  questions  a  conveyance,  must  prove  that  it  was 
made  with  fraudulent  intent ;  Sommermeyer  v.  Schwartz,  89  Wis.  71,  61 
X.  W.  313,  where  a  settlement  of  large  portion  of  his  property  made 
by  husband  shortly  after  entering  into  business  was  held  fraudulent  as 
to  subsequent  creditors ;  McDermott  v.  Eborn,  90  Ala.  261,  7  South.  752, 
where  conveyance  of  entire  stock  of  goods  by  debtor  to  one  of  his  cred- 
itors, in  form  absolute  bill  of  sale,  but  intended  as  a  mortgage,  was  held 
void  as  to  subsequent  as  well  as  existing  creditors. 
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Voluntary  conveyances  as  fraudulent.    Note,  14  Am.  Dec.  705,  708, 
753. 

Voluntary  conveyance  made  in  contemplation  of  future  indebted- 
ness.   Note,  84  Am.  Dec.  464. 

Where  money  has  been  misappropriated,  the  general  rule  of  equity  is, 
that  those  wronged  may  pursue  it  as  far  as  it  can  be  traced,  and  may  elect 
to  take  property  in  which  it  has  been  invested,  or  to  recover  money. 

Approved  in  Western  Union  Tel.  Co.  v.  American  Bell  Tel.  Co.,  125 
Fed.  349,  60  C.  C.  A.  220,  construing  contract  for  rentals  and  royalties 
from  telephones. 

92  U.  8. 187-202,  23  I*.  Ed.  650,  IAMAR  V.  BROWNE. 

Cotton,  though  private  property,  was  legitimate  subject  of  capture  dur- 
ing the  Civil  War. 

Approved  in  Young  ▼.  United  States,  97  U.  S.  68,  61,  24  L.  Ed.  997, 
998,  following  rule. 

Distinguished  in  Neel's  Exr.  v.  Noland's  Heirs,  166  Ky.  468, 179  S.  W. 
435,  title  to  property  not  used  in  actual  hostilities  could  not  be  divested 
except  by  judgment  in  legal  proceedings,  and  original  owner  could  re- 
cover proceeds  of  cotton  coming  into  possession  of  Federal  government 
by  capture  or  abandonment  during  Civil  War. 

For  purposes  of  capture*  property  found  in  enemy's  territory  is  enemy's 
property,  without  regard  to  status  of  owner. 

Approved  in  Juragua  Iron  Co.  v.  United  States,  212  U.  S.  306,  63 
L.  Ed.  523,  29  Sup.  Ct.  385,  property  of  citizens  of  United  States  in 
Cuba  during  war  with  Spain  was  enemy  property,  and  could  be  destroyed 
when  military  necessity  demanded. 

Captors  of  movable  property,  as  cotton,  being  agents  of  the  govern- 
ment, are,  while  acting  within  scope  of  their  authority,  protected  by  the 
government.    Parties  aggrieved  must  look  to  the  government  for  indemnity. 

Approved  in  The  Paquete  Habana,  189  U.  S.  465,  47  L.  Ed.  903,  23 
Sup.  Ct.  594,  holding  naval  captors  of  prize,  proceeds  of  which  have  been 
decreed  restored  to  claimants,  are  not  liable  where  libel  filed  by  govern- 
ment in  own  behalf ;  Dow  v.  Johnson,  100  U.  S.  169,  25  L.  Ed.  636,  hold- 
ing an  officer  of  the  Federal  army  not  liable  to  civil  action  for  injuries 
resulting  from  his  military  acts  to  enemy's  property. 

Belligerent  rights.    Note,  91  Am.  Dec.  279,  280. 

Nonliability  of  superior  in  command  for  acts  injurious  to  inferior. 
Note,  1RR.O,  788. 
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92  U.  8.  202-214,  23  L.  Ed.  473,  WAIJ.ACH  v.  VAN  RISWICK. 

After  an  adjudicated  forfeiture  and  sale  of  an  enemy's  land  under  con- 
flscatlon  act  of  July  17, 1862,  and  joint  resolution  of  even  date,  there  is  not 
left  in  him  any  interest  which  he  can  convey  by  deed. 

Approved  in  Heirs  of  Ledoux  v.  Lavedan,  52  La.  Ann.  323,  324,  326, 
327,  328,  27  South.  201,  202,  203,  holding  heirs  alone  could  take  title  at 
termination  of  life  estate  which  was  conveyed  to  purchaser  at  confisca- 
tion sale ;  Chaffraix  v.  Shift,  92  U.  S.  214,  23  L.  Ed.  478,  holding,  where 
property  has  been  sold  under  confiscation  acts,  a  release  by  the  offender 
to  purchaser  does  not  give  latter  a  complete  valid  title  to  fee;  French 
v.  Wade,  102  U.  S.  133,  26  L.  Ed.  45,  holding  heirs  of  one  whose  estate 
had  been  confiscated  can  recover  same  on  his  death,  although  he  had  been 
purchaser  at  condemnation  sale  and  had  subsequently  sold  same  to  third 
party  and  had  given  all  legal  warranties;  United  States  v.  Dunnington, 
146  U.  S.  346,  348,  349,  36  L.  Ed.  999,  1000,  13  Sup.  Ct.  81,  82,  holding 
the  estate  forfeited  is  the  life  estate  of  the  offender — the  fee  remains  in 
him  bnt  without  power  of  alienation;  Davies  v.  Slidell,  154  U.  S.  626, 
23  L.  Ed.  871,  14  Sup.  Ct.  1200,  following  rule;  Shields  v.  Shiff,  36  La. 
Ann.  649,  holding  the  effect  of  a  sale  under  the  confiscation  acts  is  to 
strip  the  offender  of  all  rights  in  condemned  property;  dissenting  opinion 
in  Burbank  v.  Conrad,  96  U.  S.  310,  24  L.  Ed.  730,  majority  holding  the 
United  States  could  sell  no  interest  in  land  which  appeared  by  records 
to  be  owned  by  an  offender  but  which,  in  fact,  had  been  previously  con- 
verted by  deed;  Waples  v.  Hays,  108  U.  S.  \  27  L.  Ed.  633,  1  Sup.  Ct. 
81,  holding  the  estate  acquired  by  a  purchaser  of  real  property,  con- 
demned under  confiscation  acts,  terminates  with  life  of  person  for  whose 
act  it  was  sold;  Fire  Extinguisher  Mfg.  Co.  v.  Graham,  16  Fed.  559, 
illustrating  the  difference  between  title  by  descent  and  title  by  purchase ; 
Avegno  v.  Schmidt,  113  U.  S.  298,  300,  28  L.  Ed.  977,  978,  5  Sup.  Ct. 
489,  490,  holding  a  decree  of  confiscation  has  no  effect  upon  the  interest 
of  a  mortgagee  in  confiscated  land;  Pike  v.  Wassell,  94  U.  S.  712,  24 
L.  Ed.  309,  and  Mason  v.  Tuttle,  75  Va.  107,  both  arguendo. 

Modified  in  Illinois  Cent.  R.  R.  Co.  v.  Bosworth,  133  U.  S.  100,  102, 
33  L.  Ed.  553,  554, 10  Sup.  Ct.  233,  holding,  after  condemnation  and  sale 
under  the  acts,  a  remainder  is  still  left  in  the  offender  so  vested  that  he 
may  dispose  of  it  after  receiving  a  full  pardon  from  the  President. 

Distinguished  in  Jenkins  v.  Collard,  145  U.  S.  555,  556,  557,  559,  36 
L.  Ed.  815,  816,  817,  12  Sup.  Ct.  871,  872,  873,  and  Beard  V.  Lufrui,  46 
La.  Ann.  879,  15  South.  207,  both  holding,  where  defendant  in  confisca- 
tion proceedings  has  alienated  the  reversion  by  deed  of  warranty,  he  and 
all  persona  claiming  under  him  are  estopped  from  asserting  title  to 
premises. 

Joint  resolution  of  July  17,  1862,  was  intended  for  exclusive  benefit  of 
heirs  of  one  whose  lands  had  been  confiscated  under  act  of  same  date 
therewith,  to  enable  them  to  take  the  inheritance  after  his  death. 
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Approved  in  Menger  v.  Carruthers,  3  Kan.  App.  ,82,  44  Pac.  1098, 
quitclaim  deed  to  real  estate  executed  after  confiscation  of  offender's  life 
estate,  but  prior  to  removal  of  disability,  was  ineffectual  to  transfer  fee 
to  grantee;  dissenting  opinion  in  Wellner  v.  Eckstein,  105  Minn.  468, 
117  N.  W.  840,  majority  holding  that  decree  of  probate  court  assigning 
widow,  who  had  murdered  her  husband,  her  statutory  interest  in  real 
estate  of  her  deceased  husband  is  final ;  Pike.  v.  Wassell,  94  U.  S.  714, 
24  L.  Ed.  310,  N.  Y.  Guaranty  etc.  Co.  v.  Tacoma  Ry.  etc.  Co.,  93  Fed. 
56.  35  C.  C.  A.  192,  and  Shields  v.  Shiff,  36  La.  Ann.  651,  all  holding  fee 
was  held  from  confiscation  exclusively  for  benefit  of  heirs. 

Proclamations  of  amnesty  at  close  of  war  could  not  give  back  property 
which  had  been  sold,  nor  any  interest  in  it,  either  in  possession  or  expectancy. 
Approved  in  Beard  v.  Lufrui,  46  La.  Ann.  879,  881,  15  South.  208, 
209,  and  Newby  v.  Brownlee,  23  Fed.  321,  both  holding  the  United  States 
has  no  title  nor  interest  in  land  sold  under  confiscation  acts  after  sale 
has  been  consummated. 

i 

Effect  of  pardon  on  fine,  forfeiture  or  costs.    Note,  15  L.  R.  A.  396. 

92  U.  8.  214,  23  L.  Ed.  478,  CHAFFRAIX  v.  SHUT. 

Title  of  purchaser  at  sale  of  confiscated  property,  supplemented  by  re- 
lease without  warranty  by  former  owner,  embraces  no  more  than  a  life  estate 
and  does  not  cover  fee. 

Approved  in  Menger  v.  Carruthers,  3  Kan.  App.  83,  44  Pac.  1098, 
quitclaim  deed  to  confiscated  life  estate  before  removal  of  disability  was 
ineffectual  to  transfer  fee  to  grantee;  Heirs  of  Ledoux  v.  Lavedan,  52 
La.  Ann.  323,  324,  328,  27  South.  201,  203,  holding  heirs  alone  could  take 
title  at  termination  of  life  estate  which  was  conveyed  to  purchaser  at 
confiscation  sale;  Shields  v.  Shiff,  36  La.  Ann.  650,  holding,  after  prop- 
erty is  sold  under  confiscation  acts,  the  fee  remains  in  the  government 
in  trust  for  the  heirs  at  law  of  the  offender;  Beard  v.  Lufrui,  46  La. 
Ann.  879,  15  South.  207,  holding,  if  after  property  has  been  confiscated 
and  sold  under  confiscation  acts,  offender  alienates  the  remainder  by  deed 
of  warranty,  accompanied  by  covenant  of  seisin,  he  and  those  claiming 
under  him  are  estopped  from  asserting  title  to  premises;  Illinois  Cent. 
R.  R.  v.  Bosworth,  133  U.  S.  100,  33  L.  Ed.  553,  lO^Sup.  Ct.  233,  holding 
further  as  to  effect  of  pardon  or  amnesty  on  rights  of  offender  in  con- 
fiscated property. 

92  U.  8.  214-256,  23  L.  Ed.  563,  UNITED  STATES  V.  BEE8E. 

If  Congress  has  not  declared  an  act  done  within  a  State  to  be  a  crime 
against  the  United  States,  courts  have  no  power  to  treat  it  as  such. 

Approved  in  Karem  v.  United  States,  121  Fed.  252,  61  L.  R.  A.  437, 
57  C.  C.  A.  486,  holding  Rev.  Stats.,  §  5508,  making  it  an  offense  to  con- 
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spire  to  prevent  citizen  from  exercising  privileges  or  rights  secured  by 
Constitution  or  laws  of  United  States  not  appropriate  legislation  to  en- 
force fifteenth  amendment;  United  States  v.  Booker,  98  Fed.  294,  hold- 
ing national  bank  president  cannot  be  convicted  under  Rev.  Stats.,  §  5209, 
of  crime  of  making  false  entries  in  bank's  report  to  controller  on  evi- 
dence that  he  signed  and  verified  reports  containing  false  entries  where 
it  is  shown  that  such  entries  were  not  made  by  him  or  at  his  direction; 
dissenting  opinion  in  Hodges  v.  United  States,  203  U.  S.  24,  27,  37,  51 
L.  Ed.  72,  73,  77,  27  Sup.  Ct.  6,  majority  holding  that  Federal  court  had 
no  jurisdiction,  under  thirteenth  amendment  and  statutes,  of  charge  of 
conspiracy  made  and  carried  out  in  State  to  prevent  citizens  of  African 
race  from  making  or  carrying  out  contracts  of  labor;  Green  v.  Elbert, 
63  Fed.  309,  11  C.  C.  A.  207,  folding  Federal  court  has  no  jurisdiction 
of  action  for  damages  for  conspiracy  to  disbar  an  attorney  from  prac- 
tice in  State  courts ;  Brechbill  v.  Randall,  102  Ind.  529,  52  Am.  Rep.  696, 
1  N.  E.  363,  and  State  v.  Indiana  etc.  Min.  Co.,  120  Ind.  580,  6  L.  R.  A. 
583,  22  N.  E.  779,  both  holding  police  powers  not  delegated  to  Federal 
government  resides  in  States  as  inherent  attribute  of  sovereignty;  West- 
ern Union  Tel.  Co.  v.  Pendleton,  95  Ind.  15,  48  Am.  Rep.  695,  New  v. 
Walker,  108  Ind.  368,  58  Am.  Rep.  42,  9  N.  E.  388,  and  Bohon  v.  Brown, 
101  Ky.  358,  72  Am.  St.  Rep.  422,  38  L.  R.  A.  504,  41  S.  W.  273,  all  hold- 
ing police  powers  in  local  matters  must  be  exercised  by  the  State  and 
not  Federal  government. 

Rights  and  immunities  created  by,  or  dependent  upon,  the  Federal  Con- 
stitution can  be  protected  by  Congress  in  any  manner  which,  in  the  legiti- 
mate exercise  of  its  legislative  discretion,  it  may  provide. 

Approved  in  Kentucky  v.  Powers,  201  U.  S.  27,  50  L.  Ed.  645,  26  Sup. 
Ct.  387,  denial,  in  summoning  or  impaneling  jurors,  of  equal  rights  se- 
cured by  Federal  law  to  accused,  gives  right  of  removal;  United  States 
v.  Powell,  151  Fed.  657,  sustaining  demurrer  to  indictment  under  Federal 
statute  for  lynching  within  State,  where  there  was  no  denial  of  due 
process  by  State  or  its  officers ;  Ex  parte  Riggins,  134  Fed.  422,  refusing 
to  discharge  on  habeas  corpus  one  indicted  for  conspiracy  under  Rev. 
Stats.,  §§  5508,  5509,  in  lynching  negro  accused  of  crime  to  prevent  his 
enjoyment  of  constitutional  rights;  Cofield  v.  Farrell,  38  Oki.  619,  134 
Pac.  412,  constitutional  provision  for  educational  qualifications  from 
which  lineal  descendants  of  persons  voting  in  1866  were  exempt  did  not 
violate  Fourteenth  Amendment;  Hopkins  v.  City  of  Richmond,  117  Va. 
714,  86  S.  E.  145.,  upholding  ordinance  providing  for  segregation  of  races 
within  municipality,  not  discriminating  between  races ;  Strauder  v.  West 
Virginia,  100  U.  S.  311,  25  L.  Ed.  666,  holding  an  act  providing  for  the 
removal  of  causes  a  mode  of  protecting  rights  and  immunities  conferred 
by  Federal  Constitution ;  United  States  v.  Munf  ord,  16  Fed.  227,  228,  229, 
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holding  Congress  has  power  to  regulate  Federal  elections ;  United  States 
v.  Goldman,  3  Woods,  195,  Fed.  Cas.  15,225,  holding  Congress  has  con- 
stitutional power  to  regulate  the  time,  place  and  manner  of  holding  elec- 
tions for  representatives  in  Congress,  and  to  protect  electors  in  express- 
ing their  choice  at  such  elections;  Ex  parte  Reynolds,  3  Hughes,  570, 
Fed.  Cas.  11,720,  affirming  power  of  Congress  to  enact  legislation  to  en- 
force provisions  of  the  Constitution ;  United  States  v.  Lancaster,  44  Fed. 
895,  10  L.  R.  A.  322,  holding  Federal  courts  have  jurisdiction  of  a  pro- 
ceeding against  parties  for  conspiring  to  intimidate  a  party  from  prose- 
cuting contempt  proceedings  in  Federal  court;  Ex  parte  Kinney,  3 
Hughes,  13,  Fed.  Cas.  7825,  as  recognizing  that  citizens  have  privileges 
under  laws  of  States,  separate  and  distinct  from  those  which  they  have 
as  citizens  of  the  United  States;  dissenting  opinion  in  Civil  Rights 
Cases,  109  U.  S.  34,  50,  27  L.  Ed.  847,  852,  3  Sup.  Ct.  38,  49,  and  dis- 
senting opinion  in  In  re  Neagle,  135  U.  S.  87,  84  L.  Ed.  80,  10  Sup.  Ct. 
676,  discussing  the  implied  powers  of  the  government ;  Logan  v.  United 
States,  144  U.  S.  286,  86  L.  Ed.  437,  12  Sup.  Ct.  623,  In  re  Baldwin,  11 
Sawy.  536,  27  Fed.  188,  and  Smiley  v.  Kansas,  196  U.  S.  455,  49  L.  Ed. 
550,  25  Sup.  Ct.  289,  all  arguendo. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  872. 

Constitutional  equality   of  privileges,   immunities  and  protection. 
Note,  14  L.  R.  A.  579,  580. 

Self-executing  constitutional  provisions.    Note,  16  L.  R.  A.  281. 

Fifteenth  amendment  does  not  confer  right  of  suffrage  upon  anyone. 
Approved  in  James  v.  Bowman,  190  U.  S.  138,  47  L.  Ed.  982,  23  Sup. 
Ct.  679,  holding  void  Rev.  Stats.,  §  5507,  punishing  offenses  against 
right  of  suffrage  guaranteed  hy  fifteenth  amendment ;  Mason  v.  Missouri 
ex  rel.  McCaffrey,  179  U.  S.  335,  45  L.  Ed.  220,  21  Sup.  Ct.  128,  uphold- 
ing Missouri  act  of  May  31,  1895,  for  registration  in  cities  of  more  than 
three  hundred  thousand  inhabitants;  Karem  v.  United  States,  121  Fed. 
254,  261,  61  L.  R.  A.  437,  57  C.  C.  A.  486,  holding  Rev.  Stats.,  §  5508, 
making  it  an  offense  to  conspire  to  prevent  citizen  from  exercising  privi- 
leges or  rights  secured  by  Constitution  or  laws  of  United  States,  not 
appropriate  legislation  to  enforce  fifteenth  amendment;  United  States 
v.  Lackey,  99  Fed.  960,  965,  upholding  Rev.  Stats.,  §§  5507,  5508,  pun- 
ishing offenses  against  right  of  suffrage  (reversed  in  Lackey  v.  United 
States,  107  Fed.  114,  58  I*.  R.  A.  660,  46  C.  C.  A.  189) ;  State  v.  Weber, 
96  Minn.  430,  105  N.  W.  493,  upholding  constitutional  provision  limiting 
suffrage,  as  respects  naturalized  citizens,  to  such  as  are  admitted  three 
months  prior  to  election;  Carpenter  v.  Cornish,  83  N.  J.  L.  703,  85  Atl. 
243,  State  constitutional  provision  that  senators  and  members  of  as- 
sembly shall  be  elected  by  legal  voters  does  not  include  women;  Cofield 
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v.  Farrell,  38  Okl.  613,  620,  621,  134  Pac.  410,  412,  413,  constitutional 
provision  effectually  disfranchising  negroes  by  educational  qualifications, 
not  affecting  lineal  descendants  of  persons  voting  in  1866,  is  not  viola- 
tive of  fifteenth  amendment ;  Solon  v.  State,  54  Tex.  Cr.  274, 114  S.  W. 
353,  upholding  statute  prohibiting  lending  money  knowingly  for  pay- 
ment of  poll  taxes  in  order  to  qualify  borrower  to  vote;  McPherson  v. 
Blacker,  146  .U.  S.  38,  86  L.  Ed.  878,  13  Sup.  Ct.  12,  holding  fifteenth 
amendment  does  not  secure  to  every  male  citizen  of  the  United  States 
the  right,  from  time  of  his  majority,  to  vote  for  presidential  electors; 
United  States  v.  Sanges,  48  Fed.  84,  holding  the  amendments  to  the 
Constitution  were  not  intended  to  confer  new  rights ;  Gougar  v.  Timber- 
lake,  148  Ind.  47,  62  Am.  St.  Rep.  494,  37  L  R.  A.  650,  46  N.  E.  341, 
holding  women  are  not  entitled  to  right  of  suffrage  under  fifteenth 
amendment;  Stone  v.  Smith,  159  Mass.  415,  34  N.  E.  521,  holding  valid, 
State  act  requiring  citizens  to  pass  an  educational  test  before  they  shall 
be  qualified  voters ;  Brown  v.  Phillips,  71  Wis.  247,  36  N.  W.  245,  hold- 
ing question  of  right  of  suffrage  is  left  with  several  States,  subject  to 
certain  conditions;  State  v.  County  Court,  etc.,  90  Mo.  598,  2  S.  W. 
790,  holding  women  are  citizens  as  fully  as  men ;  United  States  v.  Harris, 
106  U.  S.  637,  27  L.  Ed.  298,  1  Sup.  Ct.  607,  arguendo. 

Qualified  and  explained  in  Ex  parte  Yarbrough,  110  U.  S.  665,  28 
L.  Ed.  278,  4  Sup.  Ct.  159,  holding  there  are  cases  in  which  the  amend- 
ment substantially  confers  the  right  to  vote. 

How  far  right  to  vote  is  absolute.    Note,  25  L.  R.  A.  480. 

Fifteenth  amendment  exempted  citizens  from  discrimination  in  exercise 
of  elective  franchise,  on  account  of  race,  color  or  previous  condition  of  servi- 
tude. 

Approved  in  Anderson  v.  Myers,  182  Fed.  228,  230,  statute  of  Mary- 
land effectually  disfranchising  negroes  is  violative  of  fifteenth  amend- 
ment ;  Lackey  v.  United  States,  107  Fed.  120,  53  L.  R.  A.  660,  46  C.  C.  A. 
189,  holding  void  Rev.  Stats.,  §  5507,  punishing  offenses  against  right  of 
suffrage  guaranteed  by  fifteenth  amendment,  and  reversing  United  States 
v.  Lackey,  99  Fed.  958,  959,  960;  Porter  v.  Commissioners  Kingfisher 
Co.,  6  Okl.  556,  51  Pac.  743,  holding  void  act  of  1897,  providing  for  elec- 
tion of  separate  school  boards  for  whites  and  negroes  within  each  school 
district ;  Pope  v.  Williams,  98  Md.  71,  103  Am.  St.  Rep.  379,  66  L.  R.  A. 
398,  56  Atl.  545,  upholding  act  of  1902,  providing  that  no  one  coming 
from  another  State  can  register  as  voter  until  one  year  after  declaration 
of  intent  to  become  voter;  United  States  v.  Cruikshank,  92  U.  S.  555, 
23  L.  Ed.  592,  and  State  v.  Newark,  39  N.  J.  L.  387,  as  an  instance  of  a 
self-executing  constitutional  provision ;  dissenting  opinion  in  Civil  Rights 
Cases,  109  U.  S.  49,  27  L.  Ed.  852,  3  Sup.  Ct.  49,  Baldwin  v.  Franks, 
120  U.  S.  699,  SO  L.  Ed.  775,  7  Sup.  Ct.  666,  and  United  States  v.  Barn- 
hart,  10  Sawy.  500,  22  Fed.  292,  all  arguendo. 
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Power  of  State  to  impose  qualifications  for  voters  and  holders  of 
offices.    Note,  97  Am.  Dec.  263,  264. 

Power  of  legislature  to  define  qualifications  of  voters.    Note,  7  Ann. 
Cas.  665. 

Power  of  Congress  to  legislate  at  all  upon  the  subject  of  voting  at  State 
elections  rests  upon  the  fifteenth  amendment,  and  can  be  exercised  only 
when  a  qualified  voter  is  denied  the  right  to  vote  because  of  race,  color  or 
previous  condition  of  servitude. 

Approved  in  United  States  v.  Morris,  125  Fed.  323,  holding  conspiracy 
to  prevent  negroes  from  exercising  right  to  lease  and  cultivate  land 
because  they  are  negroes  is  conspiracy  to  deprive  them  of  right  secured 
them  by  laws  and  Constitution  of  United  States  within  meaning  of  Rev. 
Stats.,  §  5508 ;  Lackey  v.  United  States,  107  Fed.  118,  53  L.  R.  A.  660, 
46  C.  C.  A.  189,  holding  void  Rev.  Stats.,  §  5§07,  punishing  offenses 
against  right  of  suffrage  guaranteed  by  fifteenth  amendment,  and  revers- 
ing United  States  v.  Lackey,  99  Fed.  962;  Carpenter  v.  Cornish,  83 
N.  J.  L.  701,  85  Atl.  242,  right  to  vote  for  members  of  Congress  was 
not  secured  to  women  by  fifteenth  amendment;  Ex  parte  Massey,  49 
Tex.  Or.  70,  122  Am.  St.  784,  92  S.  W.  1091,  statute  making  it  misde- 
meanor to  solicit  order  for  sale  of  intoxicating  liquor  within  local  option 
district  is  violative  of  interstate  commerce  clause  of  Federal  Constitu- 
tion; Ex  parte  Perkins,  29  Fed.  906,  holding  mere  fact  that  a  repre- 
sentative in  Congress  is  voted  for  at  an  election  does  not  authorize  Con- 
gress to  Tegulate  such  elections  in  matters  which  nowise  affect  the 
United  States ;  Logan  v.  United  States,  144  U.  S.  288,  96  L.  Ed.  437,  12 
Sup.  Ct.  624,  arguendo. 

Distinguished  in  United  States  v.  Aczel,  219  Fed.  931,  932,  conspiracy 
to  corrupt  voters  at  election  for  senators  and  representatives  and  to 
corrupt  election  was  within  prohibition  of  criminal  code;  Le  Grand  v. 
United  States,  12  Fed.  579,  and  United  States  v.  Amsden,  10  Biss.  286, 
6  Fed.  822,  both  holding  authority  of  Congress,  under  fifteenth  amend- 
ment, does  not  extend  to  punishment  of  individuals  acting  upon  their 
own  responsibility,  and  not  under  color  of  law. 

Federal  control  of  elections.    Note,  53  L.  R.  A.  660,  663,  664,  668. 

Penal  Act,  broad  enough  in  its  general  language  to  cover  acts  without 
as  well  as  within  constitutional  powers  of  Congress,  cannot  be  limited  to 
apply  only  to  that  which  is  a  proper  subject  of  legislation. 

Approved  in  United  States  v.  Salen,  235  U.  S.  250,  59  L.  Ed.  214,  35 
Sup.  Ct.  51,  suppression  clause  in  declaration  required  to  be  made  by 
agent-consignees  of  imported  goods  relates  to  matter  proper  to  be  in- 
cluded in  invoice  and  account  attached,  and  not  to  independent  facts; 
Singer  Sewing  Machine  Co.  v.  Brickell,  233  U.  S.  313,  58  L.  Ed.  978, 
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34  Sup.  Ct.  493,  Alabama  sewing-machine  license  tax  was  valid  as  to 
agencies  of  foreign  corporation  carrying  on  intrastate  business,  but  in- 
applicable as  to  agencies  of  corporation  carrying  on  wholly  interstate 
business;  Butts  v.  Merchants7  etc.  Transp.  Co.,  230  U.  S.  133,  67  L.  Ed. 
1426,  33  Sup.  Ct.  964,  civil  rights  act  was  inseparable,  and  having  been 
held  invalid  as  to  States,  was  held  invalid  as  to  places  under  exclusive 
jurisdiction  of  Federal  government,  in  action  against  coastwise  steam- 
ship company  for  discrimination  against  colored  person;  Illinois  Cen- 
tral R.  R.  Co.  v.  McKendree,  203  U.  S.  529,  51  L.  Ed.  304,  27  Sup.  Ct. 
153,  order  of  Secretary  of  Agriculture  establishing  quarantine  line 
applies  to  all  shipments,  interstate  or  intrastate,  and  is  void  as  attempt- 
ing to  regulate  intrastate  commerce;  United  States  v.  Ju  Toy,  198  U.  S. 
262,  49  L.  Ed.  1044,  25  Sup.  Ct.  644,  upholding  Comp.  Stats.  1901,  p.  1303, 
making  decision  of  appropriate  department  on  right  of  Chinese  to  enter 
conclusion  on  Federal  courts  in  habeas  corpus;  James  v.  Bowman,  190 
U.  S.  140,  142,  23  Sup.  Ct.  680,  47  L.  Ed.  983,  holding  void  Rev.  Stats., 
§  5507,  punishing  offenses  against  right  of  suffrage  guaranteed  by 
fifteenth  amendment;  United  States  v.  Carney,  228  Fed.  165, 166,  indict- 
ment under  Harrison  anti-narcotic  act  charging  that  defendant,  not 
having  registered  and  paid  special  tax,  had  quantity  of  morphine  in  his 
possession,  was  insufficient  without  alleging  that  he  was  engaged  in 
business  requiring  registration  and  payment  of  tax ;  McCabe  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  186  Fed.  986,  987,  988,  109  C.  C.  A.  110,  statute 
requiring  every  railway  company  doing  business  within  State  to  provide 
separate  coaches  for  accommodation  of  white  and  negro  races,  equal 
in  comfort,  must  be  construed  to  apply  to  intrastate  commerce  alone, 
and  not  violative  of  Federal  Constitution;  Chicago  M.  &  St.  P.  Ry.  Co. 
v.  Westby,  178  Fed.  629,  630,  631,  47  L.  R.  A.  (N.  S.)  483,  102  C.  C.  A. 
65,  employers'  liability  act  of  South  Dakota  abolishing  defenses  of 
common  employment  and  contributory  negligence  in  action  against  com- 
mon carrier  in  intrastate  commerce  cannot  be  limited  to  constitutional 
class  and  then  sustained;  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Com- 
mission, 155  Fed.  798,  statute  providing  that  bringing  of  suit  by  foreign 
corporation  in  Federal  court  shall  ipso  facto  forfeit  right  to  do  business 
-within  State  was  invalid;  Brooks  v.  Southern  Pac.  Co.,  148  Fed.  994, 
and  Howard  v.  Illinois  C.  R.  Co.,  148  Fed.  1004,  both  holding  void 
Federal  employees '  liability  act  of  1906;  Cella  Commission  Co.  v.  Boh- 
linger,  147  Fed.  413,  425,  8  L.  R.  A.  (N.  S.)  537,  78  C.  C.  A.  467,  holding 
void  Ark.  Act  of  1901,  authorizing  personal  judgment  against  foreign 
corporation  on  cause  of  action  in  favor  of  resident  on  service  of  sum- 
mons on  State  auditor,  as  to  corporations  doing  business  in  State; 
McDonald  &  Johnson  v.  Southern  Exp.  Co.,  134  Fed.  289,  holding  void 
S.  C.  Act  of  1904,  prohibiting  shipment  of  shad  beyond  limits  of  State ; 
Van  Lear  v.  Eisele,  126  Fed.  830,  holding  26  Stat.  843,  relating  to 
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Arkansas  Hot  Springs  reservation,  does  not  confer  authority  on  Secre- 
tary of  Interior  to  make  rules  9  and  10,  providing  thai  no  bathhouse 
supplies  with  water  from  springs  shall  permit  person  bathing  therein 
who  is  under  medical  treatment  by  physician,  not  registered  by  super- 
intendent; Karem  v.  United  States,  121  Fed.  259,  61  L.  R.  A.  437,  57 
0.  C.  A.  486,  holding  Rev.  Stats.,  §  5508,  making  it  an  offense  to  con- 
spire to  prevent  citizen  from  exercising  privileges  or  rights  secured 
by  Constitution  or  laws  of  United  States,  not  appropriate  legislation  to 
enforce  fifteenth  amendment;  The  Carrie  L.  Tyler,  106  Fed.  427,  45 
C.  C.  A.  405,  holding:  libel  in  rem  for  recovery  of  penalty  created  by 
Code  N.  C,  §  3519,  imposing  penalty  on  unlicensed  persons  attempting 
to  act  as  pilots,  cannot  be  maintained ;  United  States  v.  Lackey,  99  Fed. 
965,  upholding  Rev.  Stats.,  §  5507,  punishing  offenses  against  right  of 
suffrage  guaranteed  by  fifteenth  amendment,  reversed  in  Lackey  v! 
United  States,  107  Fed.  118,  58  L.  R,  A.  660,  46  C.  C.  A.  189;  United 
States  v.  Capital  Traction  Co.,  34  App.  D.  C.  598,  act  of  Congress  mak- 
ing it  criminal  offense  for  street  railway  in  District  to  run  insufficient 
number  of  cars  to  accommodate  passengers  without  crowding  was  too 
indefinite  and  uncertain;  Czarra  v.  Board  of  Medical  Supervisors,  25 
App.  D.  C.  450,  act  of  Congress  authorizing  board  of  medical  super- 
visors to  revoke  license  of  practitioner  upon  conviction  of  "unpro- 
fessional or  dishonorable  conduct"  independently  of  other  offenses  is 
void  for  uncertainty;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind. 
34,  100  N.  E.  341,  State  safety  appliance  act  merely  imposing  addi- 
tional penalty  to  that  required  by  Federal  act,  for  failure  to  equip  cars 
with  grabirons,  was  not  invalid  as  attempt  to  regulate  interstate  com- 
merce; Railroad  Com.  v.  Grand  Trunk  etc.  R.  Co.,  179  Ind.  264,  100 
N.  E.  855,  statute  making1  it  unlawful  to  operate  train  over  railroad, 
not  having  automatic  block  system  or  other  system  approved  by  rail- 
road commission  for  control  of  train  movements,  was  sufficiently  specific 
and  certain;  Ballard  v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  574,  580, 
95  Am.  St.  Rep.  492,  496,  34  South.  554,  556,  holding  void  Laws  1898, 
c.  66,  p.  85,  providing  that  employees  of  corporations  shall  have  same 
rights  and  remedies  for  injuries  as  do  others  not  employees,  where 
injury  results  from  negligence  of  superior  agent  or  fellow-servant,  and 
that  knowledge  of  defective  appliances  shall  constitute  no  defense;  State 
v.  Cudahy  Packing  Co.,  33  Mont.  187,  190,  191,  82  Pac.  835,  836,  837, 
hold  void  Pen.  Code,  §  321,  prohibiting  combinations  to  fix  prices,  and 
Pen.  Code,  §  325,  exempting  persons  engaged  in  agriculture  or  horti- 
culture; dissenting  opinion  in  State  v.  Smiley,  65  Kan.  272,  276,  69 
Pac.  209,  211,  majority  upholding  anti-trust  law,  Laws  1897,  c.  265; 
Ex  parte  Hunnicutt,  7  Okl.  Cr.  219,  123  Pac.  182,  indictment  of  person 
for  selling  substitute  of  malt  liquor,  not  alleging  that  it  contained  as 
much  as  one-half  of  one  per  cent  of  alcohol,  measured  by  volume,  was 
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insufficient;  Sargent  v.  Rutland  R.  Co.,  86  Vt.  338,  85  Atl.  658,  statute 
regulating  demurrage  rates  for  freight,  not  limited  to  intrastate  com- 
merce, is  void;  dissenting  opinion  in  Howard  v.  Illinois  Central  R.  R. 
Co.,  207  U.  S.  515,  516,  52  L.  Ed.  316,  28  Sup.  Ct.  141,  majority  holding 
that  employers'  liability  act  was  invalid  in  entirety,  as  interpretation, 
validating  it  in  States,  would  unduly  restrict  it  in  territories;  Trademark 
Cases,  100  U.  S.  98,  26  L.  Ed.  553,  holding  legislation  void  for  want  of 
constitutional  authority,  which  is  so  framed  that  its  provisions  are 
applicable  to  all  commerce,  and  cannot  be  confined  to  that  which  is 
subject  to  control  of  Congress;  United  States  v.  Harris,  106  U.  S.  641, 
27  L.  Ed.  294,  1  Sup.  Ct.  611,  and  Baldwin  v.  Franks,  120  U.  S.  686, 
687,  688,  691,  80  L.  Ed.  768,  769,  770,  7  Sup.  Ct  659,  660,  662,  both 
holding  section  5519,  Revised  Statutes,  is  unconstitutional  as  a  provision 
for  the  punishment  of  a  conspiracy,  within  a  State,  to  deprive  an  alien 
of  rights  guaranteed  to  him  therein  by  a  treaty  of  the  United  States; 
Bolles  v.  Outing  Co.,  175  U.  S.  265,  44  L.  Ed.  157,  20  Sup.  Ct.  94,  con- 
struing law  punishing  infringement  of  copyright;  Logan  v.  United 
States,  144  U.  S.  290,  36  L.  Ed.  438,  12  Sup.  Ct.  625,  holding  section 
in  Revised  Statutes  that  laws  of  State  in  which  Federal  court  is  held 
shall  be  rules  of  decision  as  to  competency  of  witnesses  in  trials  at 
common  law,  and  in  equity  and  admiralty,  has  no  application  to  criminal 
trials;  Le  Grand  v.  United  States,  12  Fed.  581,  following  rule;  United 
States  v.  Huggett,  40  Fed.  638,  holding  reasonable  doubt  in  the  con- 
struction of  a  penal  statute  is  not  always  to  be  resolved  in  favor  of  the 
accused;  Manhattan  Trust  Co.  v.  Dayton,  59  Fed.  333,  8  C.  C.  A.  140, 
holding,  under  act  authorizing  municipalities  to  contract  for  a  period 
not  exceeding  ten  years,  contracts  for  twenty  years,  or  for  an  indefi- 
nite period,  cannot  be  sustained;  Logan  v.  Stogsdale,  123  Ind.  375,  8 
I*.  R.  A.  60,  24  N.  E.  136,  construing  act  relating  to  establishment  of 
highways;  Supervisors  of  Albany  County  v.  Stanley,  105  U.  S.  312,  26 
la.  Ed.  1050  (affirming  12  Fed.  88),  holding,  where  part  only  of  pro- 
visions in  a  statute  are  unconstitutional,  if  valid  provisions  are  separa- 
ble, they  may  stand ;  Stewart  v.  Adams,  50  Kan.  572,  32  Pac.  913,  where 
court,  in  interpreting  city  ordinance,  refused  to  give  it  a  different  mean- 
ing than  appeared  on  face  thereof;  Chamberlain  v.  Cranbury  Township, 
57  N.  J.  L.  614,  31  Atl.  1036,  and  State  v.  Indiana  etc.  Min.  Co.,  120  Ind. 
579,  6  L  B.  A.  582,  22  N.  E.  779,  in  discussion  as  to  when  courts  are 
authorized  to  accept  part  and  reject  part  of  a  statute ;  dissenting  opinion 
in  United  States  v.  Cruikshank,  92  U.  S.  564,  23  L.  Ed.  596,  and  dis- 
senting opinion  in  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  377,  51 
N.  W.  407,  as  to  duty  of  courts  in  construing  statutes;  The  Katie,  40 
Fed.  482,  7  I*.  R.  A.  58,  United  States  v.  Chase,  135  U.  S.  261,  34  L.  Ed. 
120,  10  Sup.  Ct.  758,  and  Paragon  Paper  Co.  v.  State,  19  Ind.  App.  326, 
49  N.  E.  604,  all  arguendo. 
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Distinguished  in  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  42,  44 
L.  Ed.  663,  20  Sup.  Ct.  523,  holding  forfeiture  of  permission  to  foreign 
corporation  to  do  business  in  State  for  violation  of  provisions  of  Texas 
aet  of  1889,  under  which  permission  was  given  and  which  provides  for 
forfeiture,  does  not  violate  contract  obligations;  State  v.  Smiley,  65 
Kan.  251,  255,  69  Pac.  203,  204,  upholding  Laws  1897,  c.  265,  known  as 
anti-trust  law;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  528,  employers' 
liability  act  is  remedial,  not  penal,  and  was  held  valid  when  invoked 
by  employee  engaged  in  interstate  traffic;  Hyde  v.  Southern  Ry.  Co.r 
31  App.  D.  C.  472,  employers'  liability  act  was  severable  and  valid  as 
to  employees  of  common  carriers  in  District  of  Columbia;  Lansburgh 
v.  District  of  Columbia,  11  App.  D.  C.  525,  526,  distribution  of  trading 
stamps  among  merchant  subscribers,  entitling  holders  to  premiums,  was 
within  act  prohibiting  gift  enterprises;  Ross  v.  United  States,  8  App. 
D.  C.  40,  in  action  to  compel  payment  of  award  in  condemnation  pro- 
ceedings, act  of  Congress,  partially  invalid,  was  valid  withdrawal  from 
enterprise  of  obtaining  land  by  condemnation;  State  v.  Western  Union 
Tel.  Co.,  75  Kan.  627,  90  Pac.  306,  statute  requiring  foreign  telegraph 
corporation  to  pay  charter  fee  for  privilege  of  transacting  intrastate 
business  was  not  interference  with  interstate  commerce;  Chicago  etc. 
R.  Co.  v.  Jones,  149  111.  386,  41  Am.  St.  Rep.  293,  24  L.  R.  A.  148,  37 
N.  E.  254,  where  statute  relating  to  rates  of  transportation  was  held 
valid,  so  far  as  it  related  to  charges  wholly  within  State. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  21, 
'52,  54. 

Validity  of  statute  imposing  restriction  on  exercise  of  rights  by 

delinquent  taxpayer.    Note,  Ann.  Gas.  1916D,  1100. 

« 

Act  of  May  31,  1870,  providing  penalties  for  depriving  a  qualified  voter 
of  his  right  to  vote,  being  too  general  in  its  terms  to  be  upheld  as  "appro- 
priate legislation,"  to  protect  voters  from  being  deprived  of  their  rights, 
on  account  of  race,  color  or  previous  condition  of  servitude,  is  invalid,  and 
will  not  justify  an  indictment  of  an  inspector  at  a  municipal  election  for 
refusing  negro  votes. 

Approved  in  Karem  v.  United  States,  121  Fed.  259,  61  L.  R.  A.  437, 
57  C.  C.  A.  486,  holding  Rev.  Stats.,  §  5508,  making  it  an  offense  to  con- 
spire to  prevent  citizen  from  exercising  privileges  or  rights  guaranteed 
by  Constitution  or  laws  of  United  States,  not  appropriate  legislation  to 
enforce  fifteenth  amendment;  Lackey  v.  United  States,  107  Fed.  118, 
53  L.  R.  A.  660,  46  C.  C.  A.  189,  holding  void  Rev.  Stats.,  §  5507,  pun- 
ishing violations  of  right  of  suffrage  guaranteed  by  fifteenth  amendment, 
and  reversing  United  States  v.  Lackey,  99  Fed.  963,  967,  968 ;  dissenting 
opinion  in  United  States  v.  Mosley,  238  U.  S.  393,  59  L.  Ed.  1359,  35 
Sup.  Ct.  904,  majority  holding  that  statute  enacted  to  prevent  inter- 
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ference  with  Federal  rights  of  citizens  by  conspiracies  was  valid,  and 
extended  protection  to  right  to  vote  for  members  of  Congress  and  to 
have  vote  counted;  Cully  v.  Baltimore  etc.  R.  Co.,  1  Hughes,  539,  540, 
Fed.  Cas.  3466,  holding  act  of  March  1,  1875,  so  far  as  it  seeks  to  inflict 
penalties  for  violation  of  rights  which  belong  to  citizens  of  a  State,  was 
without  the  power  of  Congress;  Ferguson  v.  Allen,  7  Utah,  276,  26 
Pac.  574,  and  United  States  v.  Sanges,  48  Fed.  82,  both  arguendo;  State 
v.  Strauder,  11  W.  Va.  816,  27  Am.  Rep.  619,  as  authority  for  holding 
the  act  of  May  31,  1870,  was  unconstitutional. 

Distinguished  in  United  States  v.  Mosley,  238  U.  S.  387,  59  L.  Ed. 
1357,  35  Sup.  Ct.  904,  statute  punishing  conspiracy  to  prevent  citizen 
from  exereising  Federal  rights  is  valid,  and  extends  protection  to  right 
to  vote  for  members  of  Congress  and  to  have  vote  counted;  United 
States  v.  Belvin,  46  Fed.  382,  383,  holding  act  of  1870  applicable  to 
congressional  elections;  United  States  v.  Munford,  16  Fed.  230,  232, 
holding  Congress  has  power  to  regulate  Federal  elections. 

Right  to  damages  for  being  prevented  from  voting.  Note,  31 
L.  R.  A.  (N.  8.)  1107. 

Miscellaneous.  United  States  v.  Sanges,  144  U.  S.  321,  36  L.  Ed.  449, 
12  Sup.  Ct.  613,  holding  writ  of  error  does  not  lie  in  behalf  of  United 
States  in  criminal  cases;  Twin  City  Gas  Works  v.  People,  156  111.  391, 
40  N.  E.  952,  People  v.  Loeffler,  175  111.  610,  51  N.  E.  793,  and  dissenting 
opinion  in  People  v.  Gallagher,  93  N.  Y.  458,  not  in  point. 

92  U.  8.  257-259,  23  L.  Ed  656,  MONTGOMERY  V.  BVOTRJJB  MACHINE 
WORKS. 

Settlement  made  with  bankrupt  firm  less  than  four  months  before  de- 
cree, whereby  goods  fraudulently  obtained  were  returned,  cannot  be  set  aside 
by  assignee. 

Approved  in  Commercial  &  Farmers'  Bank  v.  Scotland  Neck  Bank, 
158  N.  C.  251,  73  S.  E.  162,  person  advancing  money,  at  request  of 
debtor,  to  pay  past-due  note  secured  by  mortgage,  was  entitled  to  sub- 
rogation to  rights  of  creditor  in  security,  and  had  same  right  of  subro- 
tration  against  subsequent  assignee  of  debtor  for  benefit  of  creditors; 
Sleeper  v.  Qpris,  64  N.  H.  62,  10  Am.  St.  Rep.  380,  6  Atl.  203,  holding 
purchaser  of  goods  from  one  who  obtained  possession  by  fraudulent  pur- 
chase cannot  hold  them  against  the  original  vendor  when  consideration 
of  sale  to  him  was  an  antecedent  debt  which  he  held  against  fraudulent 
vendee ;  Wallace  v.  Cohen,  111  N.  C.  107,  15  S.  E.  893,  arguendo. 

Right  to  reclaim  goods  procured  by  false  representations  as  against 
buyer's  assignee  for  creditors  or  trustee  in  bankruptcy.  Note, 
17L.  R.  A.  (N.  S.)  1033. 
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92  TJ.  8.  259-275,  23  L.  Ed.  543,  HENDERSON  r.  MAYOR  OF  NEW  YORK. 

Constitutionality  of  a  statute  most  be  determined  by  its  natural  and 
reasonable  effect,  and  not  by  the  language  in  which  framed. 

Approved  in  Truax  v.  Raich,  239  U.  S.  40,  60  L.  Ed.  135,  36  Sup.  Ct. 
10,  Arizona  statute  for  protection  of  citizens  in  employment  against 
aliens,  limiting  percentage  of  aliens  employed,  denies  aliens  equal  pro- 
tection of.  law,  and  is  void ;  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas, 
235  U.  S.  362,  59  I*.  Ed.  271,  35  Sup.  Ct.  99,  annual  franchise  tax  of 
foreign  corporation  engaged  in  intrastate  commerce  was  valid;  United 
States  v.  Reynolds,  235  U.  S.  149,  59  L.  Ed.  168,  35  Sup.  Ct.  86,  agree- 
ment of  person  convicted  of  petit  larceny  and  released  upon  payment 
of  fine  and  costs  by  surety  to  work  for  surety,  as  laws  of  Alabama  pro- 
vided, under  threats  of  arrest  and  imprisonment,  established  relation 
of  peonage  prohibited  by  thirteenth  amendment  and  Federal  statutes; 
Bailey  v.  Alabama,  219  U.  S.  244,  55  L.  Ed.  202,  31  Sup.  Ct.  145,  statute 
making  refusal  or  failure  to  perform  labor  contracted  for  without  re- 
funding money  or  paying  for  property  received  prima  facie  evidence  of 
commission  of  crime  violated  thirteenth  amendment  and  Federal  peonage 
acts ;  Western  Union  Tel.  Co.  v.  State  of  Kansas,  216  U.  S.  27,  54  L.  Ed. 
366,  30  Sup.  Ct.  190,  Kansas  statute  requiring  telegraph  company  to 
pay  certain  per  cent  of  entire  capital  operated  as  tax  on  interstate  com- 
merce, and  was  void ;  Ludwig  v.  Western  Union  Tel.  Co.,  216  U.  S.  162, 
54  L.  Ed.  429,  30  Sup.  Ct.  280,  Arkansas  statute  requiring  foreign  cor- 
porations engaged  in  interstate  commerce  to  pay,  as  license  tax  for  doing 
intrastate  business,  certain  amount  of  entire  capital  stock,  directly  bur- 
dens interstate  commerce,  and  is  void ;  Keller  v.  United  States,  213  U.  S. 
144,  146,  53  L.  Ed.  789,  740,  29  Sup.  Ct.  470,  that  part  of  act  making  it 
felony  to  harbor  alien  prostitutes  was  invalid,  and  indictment  of  person 
harboring  such  person  without  knowledge  of  alienage  was  quashed ;  Reid 
v.  Colorado,  187  U.  S.  151,  23  Sup.  Ct.  97,  47  L.  Ed.  115,  upholding  Colo. 
Sess.  Laws  1885,  p.  335,  prohibiting  importation  of  cattle  from  south  of 
thirty-sixth  parallel  of  latitude  unless  kept  for  ninety  days  at  some  place 
north  of  that  parallel,  or  unless  freedom  from  contagious  disease  cer- 
tified by  State  sanitary  board ;  Whitfield  v.  Hanges,  222  Fed.  751,  138 
C.  C.  A.  199,  hearing  in  deportation  proceedings  was  unfair  where  in- 
spector secretly  examined?  aliens  before  allowing  inspection  of  warrant 
or  advice  of  counsel;  William  R.  Compton  Co.  v.  Allen,  216  Fed.  548, 
statute  prohibiting  sale  within  State  by  citizen  of  foreign  State  of 
stocks,  bonds  and  securities  listed  on  stock  exchanges,  and  having  well- 
established  value,  without  paying  for  certificate  as  investment  company, 
was  void;  Western  Ry.  v.  Railroad  Commission,  197  Fed.  974,  statute 
classifying  railroad  rates  was  discriminatory  and  confiscatory,  and  void; 
Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  773,  775,  State  statute  re- 
ducing intrastate  rates  by  necessary  effect  directly  burdened  interstate 
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commerce,  and  was  void;  Larabee  v.  Doiley,  175  Fed.  399,  bank  guar- 
anty law  of  Kansas  was  void  as  against  nonconsenting  stockholder  of 
previously  organized  bank,  as  taking  property  to  pay  private  debt 
of  another;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  558,  statute 
providing  that  natural  gas  shall  not  be  transported  out  of  State  nor 
sold  for  delivery  outside  of  State  is  void  as  attempt  to  interfere  with 
interstate  commerce;  Central  of  Georgia  Ry.  Co.  v.  Railroad  Commis- 
sion, 161  Fed.  962,  provision  of  Alabama  rate  statute  that  rates  may  be 
changed  by  railroad  commission  is  void  as  attempt  to  delegate  power 
over  rates  vested  solely  in  legislature;  Seaboard  Air  Line  Ry.  Co.  v. 
Railroad  Commission,  155  Fed.  797,  statute  providing  that  foreign  cor- 
poration bringing  suit  in  Federal  court  shall  ipso  facto  forfeit  right  to 
engage  in  business  in  Alabama  is  void;  Ex  parte  Bakley,  148  Fed.  62, 
parents  of  minor  under  eighteen  who  has  enlisted  in  navy  without  their 
consent  are  entitled  to  his  discharge  on  habeas  corpus;  Myers  v.  United 
States,  140  Fed.  650,  action  of  Quebec  in  imposing  license  fee  for  cut- 
ting wood  on  public  lands  which  is  reduced  when  wood  is  made  into  pulp 
in  Canada,  is  imposition  of  export  duty  within  Tariff  Act  1897,  o.  11, 
§  1,  sched.  M,  par.  393,  providing  for  countervailing  duty ;  Ex  parte 
Reaves,  121  Fed.  851,  holding  father  of  minor  who  enlists  without 
father's  consent  may  obtain  release  by  habeas  corpus  where  minor  ar- 
rested by  military  authorities  for  desertion ;  Downs  v.  United  States,  113 
Fed.  152,  51  C.  C.  A.  100,  holding  under  Tariff  Act  1897,  §  7,  relative 
to  ascertainment  of  bounty  by  foreign  country  on  exportation  of  mer- 
chandise, decision  of  secretary  as  to  whether  country  pays  such  bounty 
is  reviewable  where  it  depends  on  construction  of  laws  of  country;  Jew 
Ho  v.  Williamson,  103  Fed.  24,  holding  void  San  Francisco  board  of 
health's  bubonic  plague  regulation,  where  it  was  enforced  against  all 
Chinese  within  quarantine  district  and  against  buildings  occupied  by 
them,  but  not  against  other  races  or  against  their  residences  situated 
within  quarantine  limits;  In  re  Davenport,  102  Fed.  544,  holding  void 
Wash.  Laws  1899,  p.  278,  §  3,  in  so  far  as  it  prohibits  traffic  in  game 
imported  from  another  State  where  it  was  lawfully  killed ;  In  re  Higgins, 
97  Fed.  776,  holding  under  Bankruptcy  Act,  §  67c,  lien  of  attachment 
in  pending  suit  levied  on  debtor's  property  within  four  months  of  filing 
of  bankruptcy  petition  dissolved  by  adjudication  if  such  lien  obtained 
while  defendant  was  insolvent;  Smith  v.  Farr,  46  Colo.  371,  104  Pac. 
404,  State  statute  requiring  license  fee  from  itinerant  venders  from 
without  State,  and  exempting  such  venders  having  permanent  place  of 
business  within  State,  is  void;  Western  Union  etc.  Co.  v.  Ferguson,  26 
Ind.  App.  221,  69  N.  E.  419,  holding  when  appellate  court,  in  action 
against  telegraph  company  for  damages  for  mental  anguish  caused  by 
failure)  to  deliver  message,  is  convinced  that  rule  established  by  Supreme 
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Court  is  wrong,  it  will  certify  correct  rule;  E.  R.  Darlington  Lumber 
Co.  v.  Missouri  Pac.  Ry.  Co.,  216  Mo.  677,  116  S.  W.  536,  in  replevin 
for  lumber  held  by  railroad  for  demurrage  charges,  demurrage  act  was 
construed  to  give  only  forty-eight  hours  free  time  to  unload  lumber 
weighing  less  than  sixty  thousand  pounds  in  sixty  thousand  pound  ca- 
pacity car,  and  held  valid;  Schlesinger  v.  Gilhooly,  189  N.  Y.  20,  12 
Ann.  Cas.  1138,  81  N.  E.  626,  where  State  bank  was  bona  fide  purchaser 
of  note  void  for  usury  between  original  parties,  usury  was  no  defense 
in  action  on  note  by  bank's  receiver;  People  v.  Crane,  214  N.  Y.  189, 
Ann.  Cas.  1915B,  1254,  108  N.  E.  439,  statute  prohibiting  employment 
of  aliens  on  public  works  was  valid,  and  contractor  was  convicted  for 
employing  aliens  on  public  sewer;  State  v.  Griffin,  154  N.  C.  615,  70 
S.  E.  294,  statute  declaring  that  evidence  of  promise  to  work  and  obtain- 
ing advances  thereon,  and  failure  to  comply  with  promise,  was  presump- 
tive evidence  of  intent  to  defraud,  was  invalid;  Parish  v.  East  Coast 
Cedar  Co.,  133  N.  C.  485,  45  S.  E.  770,  holding  void  Laws  1889,  c.  243, 
p.  255,  providing  for  forfeiture  of  rights  of  grantee  or  assigns  of  State 
swamp-lands  for  nonpayment  of  tax  arrears;  Phillips  v.  Postal  Tel. 
Cable  Co.,  130  N.  C.  522,  89  Am.  St.  Rep.  871,  41  S.  E.  1025,  holding 
U.  S.  Rev.  Stats.,  §  5267,  relating  to  construction  of  telegraph  lines,  does 
not  give  authority  to  enter  private  property  without  consent  of  owner; 
McGannon  v.  State,  33  Okl.  155,  Ann.  Cas.  1914B,  620,  124  Pac.  1067, 
inheritance  tax  law  so  construed  as  to  prevent  absurdity  in  method  of 
computation,  and  held  valid;  Atwater  v.  Hassett,  27" Okl.  321,  111  Pac. 
814,  amendment  proposed  by  initiative  petition  and  adopted  by  majority 
of  electors,  exempting  persons  whose  ancestors  voted  in  1866  from  limi- 
tations placed  on  suffrage,  was  valid;  Jewett  Bros.  &  Jewett  v.  Smail, 
20  S.  D.  240,  105  N.  W.  740,  statute  requiring  name  of  manufacturer 
and  location  of  factory  where  food  is  prepared  Upon  every  can,  carton, 
box  or  other  container  was  unreasonable  interference  with  interstate 
commerce;  Town  of  Fulton  v.  Norteman,  60  W.  Va:  572,  9  L.  R.  A. 
(N.  S.)  1196,  55  S.  E.  663,  ordinance  declaring  it  unlawful  for  person 
to  bring  into  town  carcass  of  dead  animal  intended  for  burial,  crema- 
tion or  manufacture  into  fertilizer,  but  not  preventing  bringing  in  of 
carcasses  or  dead  bodies  for  other  purposes,  nor  making  it  unlawful  to 
manufacture  fertilizer  within  town,  was  invalid,  as  discriminating;  dis- 
senting opinion  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  39,  49  L.  Ed. 
984,  25  Sup.  Ct.  552,  majority  upholding  Missouri  State  imposing  inspec- 
tion fee  on  malt  liquors  shipped  from  other  States  and  held  there  for 
sale  and  consumption ;  dissenting  opinion  in  Lottery  Case,  188  U.  S.  364, 
47  L.  Ed.  604,  23  Sup.  Ct.  330,  majority  upholding  lottery  act,  with 
^reference  to  carriage  of  lottery  tickets  from  one  State  to  another  by 
express  company;  dissenting  opinion  in  Taylor  &  Marshall  v.  Beckham 
(No.  1.),  178  U.  S.  600,  44  L.  Ed.  1209,  20  Sup.  Ct.  890,  1015,  majority 
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holding  Supreme  Court  cannot  review  decision  of  State  court  sustain- 
ing determination  of  gubernatorial  election  contest  by  General  Assembly 
under  authority;  of  State  Constitution;  dissenting  opinion  in  Corrigan  v. 
Kansas  City,  211  Mo.  660,  111  S.  W.  129,  majority  holding  that  ordi- 
nance authorizing  assessments  of  real  estate,  exclusive  of  improvements, 
for  park  purposes,  exempting  church  and  railroad  property,  was  not 
denial  of  equal  protection  of  law;  dissenting  opinion  in  State  v.  Bix- 
man,  162  Mo.  55,  62  S.  W.  843,  majority  upholding  act  of  May  4,  1899, 
known  as  "beer  bill,"  as  an  inspection  law ;  dissenting  opinion  in  Dargan 
v.  Carolina  Cent.R.  R.,  131  N.  C.  629,  42  S.  E.  981,  majority  holding 
where  railroad  charter  authorizes  it  to  procure  right  of  way  by  purchase 
or  condemnation,  any  subsequent  use  by  owner  of  land  condemned  there- 
under is  subject  to  the  after  necessity  of  the  use  for  the  land  by  the 
company  for  the  purposes  granted  under  the  charter ;  dissenting  opinion 
in  Ex  parte  Martinez,  66  Tex.  Cr.  114,  115,  145  S.  W.  1019,  majority 
holding  that  alien  resident  of  Siate  having  received  same  speedy  public 
trial  before  jury  that  citizen  would  receive,  had  received  all  rights  en- 
titled to  under  treaty,  and  where  no  notice  of  appeal  was  given,  sen- 
tence on  day  of  conviction  was  not  void ;  Morgan  v.  Louisiana,  118  U.  S. 
462,  80  L.  Ed.  241,  6  Sup.  Ct.  1118,  Williams  v.  Mississippi,  170  U.  S. 
225,  42  L.  Ed.  1016,  18  Sup.  Ct.  588,  In  re  Parrott,  6  Sawy.  364,  383, 
1  Fed.  496,  515,  Ex  parte  Thornton,  4  Hughes,  232,  12  Fed.  547,  Railroad 
Tax  Cases,  8  Sawy.  308, 13  Fed.  778,  Donald  v.  Scott,  74  Fed.  861,  Joseph 
v.  Randolph,  71  Ala.  506,  46  Am.  Rep.  850,  State  v.  Express  Co.,  60 
N.  H.  262,  and  Norfolk  etc.  R.  Co.  v.  Commonwealth,  88  Va.  103,  29 
Am.  St.  Rep.  711,  13  L.  R.  A.  110,  13  S.  E.  342,  dissenting  opinion  in 
United  States  v.  Freight  Assn.,  166  U.  S.  354,  41  L.  Ed.  1032,  17  Sup.  Ct. 
564,  and  dissenting  opinion  in  New  York  v.  Roberts,  171  U.  S.  681,  48 
K  Ed.  832,  19  Sup.  Ct.  76,  all  following  rule;  Yick  Wo  v.  Hopkins,  118 
U.  S.  374,  80  L.  Ed.  227,  6  Sup.  Ct.  1073,  Lau  Ow  Bew  v.  United  States, 
144  U.  S.  59,  86  L.  Ed.  344,  12  Sup.  Ct.  520,  In  re  Leong  Yick  Dew, 
10  Sawy.  46, 19  Fed.  495,  In  re  Chew  Heong,  21  Fed.  799,  10  Sawy.  374, 
and  Lee  Kan  v.  United  States,  62  Fed.  918,  10  C.  C.  A.  69,  all  constru- 
ing Chinese  Exclusion  Acts;  Groves  v.  County  Court,  42  W.  Va.  593, 
26  S.  E.  462,  holding  act  in  question  a  special  law  and  invalid. 

Distinguished  in  Smith  v.  St.  Louis  &  Southwestern  R.  R.  Co.,  181 
U.  S.  257,  4b  L.  Ed.  851,  21  Sup.  Ct.  607,  upholding  quarantine  regula- 
tions established  by  Governor  on  recommendation  of  livestock  sanitary 
commission  in  pursuance  of  Tex.  Rev.  Stats.  1895,  art.  5043c,  prohibiting 
importation  of  cattle  from  Louisiana  until  certain  date  because  of  prev- 
alence of  anthrax. 

State  statute  which  operates  to  compel  ship  owners  to  pay  a  per  capita 
tax  en  each  Immigrant  landed  in  effect  imposes  a  tax  on  the  passenger  him- 


92  U.  S.  259-276         NOTES  ON  U.  S.  REPORTS-  68 

self,  and,  when  applied  to  passengers  from  foreign  countries,  Is  a  regula- 
tion of  commerce  and  void. 

Approved  in  Lottery  Case,  188  U.  S.  349,  47  L.  Ed.  498,  23  Sup.  Ct. 
324,  upholding  lottery  act  with  reference  to  carriage  of  lottery  tickets 
from  one  State  to  another  by  express  company ;  Compagnie  Francaise  v. 
State  Board  of  Health,  186  U.  S.  388,  392,  46  L.  Ed.  1214,  1216,  22 
Sup.  Ct.  815,  817,  upholding  La.  Acts  1898,  No.  192,  §  8,  under  which 
board  of  health  may  exclude  healthy  persons  from  entering  locality  in- 
fested with  contagious  or  infectious  disease;  Reille  v.  United  States, 
106  Fed.  904,  46  C.  C.  A.  25,  upholding  lottery  act  of  March  2,  1895 ; 
Williams  v.  Fears,  110  Ga.  591,  35  S.  E.  701,  upholding  General  Tax 
Act  1898,  p.  24,  imposing  tax  on  emigrant  agents  engaged  in  hiring 
laborers  to  be  employed  outside  of  State;  State  v.  Duckworth,  5  Idaho, 
647,  95  Am,  St  Rep.  202,  51  Pac.  547,  holding  void  Sess.  Laws  1895, 
p.  125,  §  14,  and  Sess.  Laws  1897,  p.  115,  §  4,  concerning  appointment 
of  sheep  inspector  and  dipping  of  imported  sheep;  dissenting  opinion 
in  Smith  v.  St.  Louis  &  Southwestern  R.  R.  Co.,  181  U.  S.  259,  45  L.  Ed. 
851,  2l  Sup.  Ct.  606,  majority  upholding  quarantine  regulations  estab- 
lished by  Governor  on  recommendation  of  livestock  sanitary  commission 
in  pursuance  of  Tex.  Rev.  Stats.  1895,  art.  5043c,  prohibiting  importa- 
tion of  cattle  from  Louisiana  until  certain  date  because  of  prevalence 
of  anthrax;  Chy  Lung  v.  Freeman,  92  U.  S.  276,  23  L.  Ed.  551,  following 
Tule ;  Hall  v.  De  Cuir,  95  U.  S.  497,  24  L.  Ed.  551,  holding  invalid  State 
statute  requiring  steamboat  companies  engaged  in  interstate  business  to 
provide  like  compartments  for  passengers,  irrespective  of  color;  Cook  v. 
Pennsylvania,  97  U.  S.  572,  24  L.  Ed.  1017,  holding  State  act  requiring 
auctioneer  to  pay  tax  on  all  goods  sold  by  him  is  invalid  as  to  imported 
goods  sold  in  original  package;  Western  Union  Tel.  Co.  v.  Texas,  105 
U.  S.  465,  26  L.  Ed.  1068,  holding  invalid  State  statute  imposing  tax  on 
each  message  sent  by  telegraph  company;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  213,  29  L.  Ed.  165,  5  Sup.  Ct.  833,  holding  inter- 
state transportation  not  subject  to  State  exactions;  Robbing  v.  Shelby 
Taxing  District,  120  U.  S.  492,  30  L.  Ed.  696,  7  Sup.  Ct.  594,  and  Bren- 
nan  v.  Titusville,  153  U.  S.  300,  38  L.  Ed.  722,  14  Sup.  Ct.  832,  where 
ltfw  imposing  tax  on  all  agents  soliciting  orders  on  behalf  of  manu- 
facturers of  goods  was  held  invalid  as  to  agents  representing  manufac- 
turers outside  of  State;  Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S. 
357,  30  L.  Ed.  1189,  7  Sup.  Ct.  1128,  where  State  statute,  compelling 
telegraph  companies  to  promptly  deliver  dispatches,  was  held  invalid 
as  to  dispatches  to  be  delivered  outside  of  State;  People  v.  Compagnie 
Generate  Transatlantique,  107  U.  S.  60,  27  L.  EcL  384,  2  Sup.  Ct.  88 
(affirming  20  Blatchf.  300,  302,  305,  10  Fed.  360,  361,  364),  where  New 
York  statute,  imposing  tax  of  one  dollar  on  each  alien  passenger  coming 
into  the  port  of  New  York,  was  held  void;  In  re  Ware,  53  Fed.  783, 
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holding,  in  absence  of  proof  that  alum  in  baking-powder  is  deleterious 
to  health,  -statute  making  it  misdemeanor  to  sell  baking-powder  con- 
taining alum  cannot  apply  to  sales  of  original  packages  imported  from 
other  States;  Jervey  v.  The  Carolina,  66  Fed.  1017,  holding  act  declaring 
any  boat,  with  certain  exceptions,  transporting  liquors  at  night,  liable 
to  seizure  and  confiscation,  void;  State  v.  Indiana  etc.  Min.  Co.,  120 
Ind.  579,  6LB.  A.  583,  22  N.  E.  779,  where  statute,  purpose  of  which 
was  to  prevent  transportation  of  natural  gas  from  one  State  to  another, 
was  held  void;  State  v.  Saunders,  19  Kan.  130,  27  Am,  Rep.  100,  where 
statute  prohibiting  the  exportation  from  State  of  birds  lawfully  killed 
was  held  void ;  Brown  v.  Houston,  114  U.  S.  631,  29  L.  Ed.  260,  5  Sup.  Ct. 
1096,  holding,  in  absence  of  congressional  legislation,  States  may  regu- 
late matters  of  local  interest,  even  if  interstate  commerce  is  incidentally 
affected  thereby;  United  States  v.  Hopkins,  82  Fed.  538,  539,  holding 
stock  shipped  from  various  States  to  stockyard,  to  be  there  sold  or 
reshipped,  does  not  cease  to  be  subject  of  interstate  commerce  when 
unloaded  at  yard;  State  v.  Kansas  etc.  Coal  Co.,  96  Fed.  360,  Parkers- 
burg  etc.  Transp.  Co.  v.  Parkersburg,  107  U.  S.  702,  705,  27  L.  Ed.  588, 
589,  2  Sup.  Ct.  741,  744,  The  Kate,  56  Fed.  616,  and  People  v.  Phippin, 
70  Mich.  14,  37  N.  W.  892,  all  arguendo. 

Distinguished  in  Smith  v.  St.  Louis  &  Southwestern  R.  R.  Co.,  181 
U.  S.  253,  45  L.  Ed*  849,  21  Sup.  Ct.  605,  upholding  quarantine  regula- 
tions established  by  Governor  on  recommendation  of  livestock  sanitary 
commission  in  pursuance  of  Tex.  Rev.  Stats.  1895,  art.  5043c,  prohibit- 
ing importation  of  cattle  from  Louisiana  until  certain  date  because  of 
prevalence  of  anthrax;  Harrell  v.  Speed,  113  Tenn.  229, 106  Am,  St.  Rep. 
814,  81  S.  W.  841,  one  running  bar  on  boat  plying  between  Arkansas 
and  Tennessee  is  subject  to  tax  imposed  by  Tennessee  statute  for  run- 
ning bar  while  vessel  is  at  Tennessee  landing;  Doyle  v.  Continental  Ins! 
Co.,  94  U.  S.  542,  24  L.  Ed.  152,  affirming  power  of  State  to  impose  con- 
ditions on  a  foreign  corporation  wishing  to  transact  business  within  its 
territory;  Hemmington  v.  Georgia,  163  U.  S.  314,  41  L.  Ed.  178,  16 
Sup.  Ct.  1092,  and  State  v.  Baltimore  etc.  R.  R.  Co.,  24  W.  Va.  790,  49 
Ant  Rep.  293,  where  law  prohibiting  work  on  the  Sabbath  was  held 
applicable  to  railways  engaged  in  interstate  commerce;  Bagg  v.  Wil- 
mington etc.  R.  Co.,  109  N.  C.  280,  26  Am.  St.  Rep.  571,  14  L.  R.  A.  597, 
14  S.  £.  80,  holding  State  statute  requiring  railway  companies  to  ship 
freight  within  five  days  after  receiving  same  not  an  invasion  of  power 
of  Congress  to  regulate  commerce ;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
598,  83  L.  Ed.  1029,  10  Sup.  Ct.  594,  where  validity  is  affirmed  of  stat- 
ute imposing  tax  on  corporate  franchises;  Western  Union  Tel.  Co.  v. 
Mayer,  28  Ohio  St.  532,  where  State  tax  on  gross  receipts  of  an  inter- 
state telegraph  company  was  held  valid;  Providence  Coal  Co.  v.  Provi- 
dence etc.  R.  Co.,  15  R.  I.  310,  4  Atl.  397,  holding  statute  forbidding 


92  U.  S.  269-275         NOTES  ON  U.  S.  REPORTS,  70 

discrimination  by  a  common  carrier  in  his  charges  for  transportation 
applies  to  contracts  for  transportation  beyond  State  as  well  as  within; 
Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  299,  44  Am,  St  Rep.  912,  18 
S.  E.  281,  holding  valid  statute  requiring  all  telegraph  companies  doing 
business  in  State  to  promptly  deliver  telegrams. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  550,  560. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  35,  59. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
667,  668. 

Right  of  State  to  forbid  exportation  of  natural  resources.    Note, 
35  L.  R.  A.  (N.  S.)  1197. 

State  law  or  rule  emanating  from  lawful  authority,  prescribing  terms  on 
which  alone  a  vessel  can  discharge  its  passengers  with  an  alternative  of 
paying  a  given  sum  per  capita,  is  void  as  a  regulation  of  commerce. 

Approved  in  Daugherty  v.  Thomas,  174  Mich.  388,  Ann.  Gas.  1915A, 
1163,  45  L.  R.  A.  (N.  S.)  699,  140  N.  W.  621,  statute  making  owner  of 
motor  vehicle  liable  for  injuries  caused  by  negligent  operation  by  mere 
stranger  or  willful  trespasser,  without  reference  to  how  careful  owner 
has  been,  is  void ;  Bangor  v.  Smith,  83  Me.  425,  IS  L.  R.  A.  688,  22  Atl. 
380,  applying  principle  to  right  of  railroad  company  to  bring  passengers 
into  a  State. 

Under  exercise  of  its  police  powers  a  State  cannot  legislate  in  regard 
to  a  subject  matter,  such  as  interstate  commerce,  which  has  been  confided 
exclusively  to  discretion  of  Congress  by  the  Constitution. 

Approved  in  Michigan  Central  R.  R.  Co.  v.  Vreeland,  227  U.  S.  66, 
Ann.  Cas.  1914C,  176,  57  L.  Ed.  420,  33  Sup.  Ct.  192,  under  Federal 
employers'  liability  act,  right  of  action  for  wrongful  death  was  not 
extinguished  by  fact  that  death  was  not  instantaneous;  Northern  Secur- 
ities Co.  v.  United  States,  193  U.  S.  336,  48  L.  Ed.  700,  24  Sup.  Ct.  436, 
combination  by  stockholders  in  two  competing  interstate  railways  to 
form  stockholding  corporation  which  should  require,  in  exchange  for  its 
own  stock,  controlling  interest  in  each  railroad,  violates  anti-trust  act 
of  1890;  Jewel  Tea  Co.  v.  Lee's  Summit,  189  Fed.  282,  city  ordinance 
preventing  delivery  of  merchandise  ordered  from  another  city  by  agent 
was  void  as  interfering  with  interstate  commerce;  Haskell  v.  Co  wham, 
187  Fed.  407,  409,  109  C.  C.  A.  235,  statute  discriminating  against  inter- 
state commerce  in  natural  gas  in  Oklahoma  by  preventing  use  of  pipe- 
lines across  highways  of  State  to  transport  gas  out  of  State  was  void; 
McDonald  &  Johnson  v.  Southern  Exp.  Co.,  134  Fed.  288,  holding  void 
S.  C.  Act  of  1904,  prohibiting  shipment  of  shad  beyond  limits  of  State; 
Central  of  Georgia  Ry.  Co.  v.  Groesbeck,  175  Ala,  191,  57  South.  381, 
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statute  imposing  penalty  for  failure  to  deliver  freight-cars  to  shippers 
within  specified  time  after  demand,  in  so  far  as  it  affects  cars  needed 
in  interstate  commerce,  is  void;  State  v.  Eckenrode,  148  Iowa,  184,  192, 
127  N.  W.  59,  63,  where  company  in  another  State  ships  goods  as  ordered 
to  agent,  and  goods  are  delivered  in  original  packages,*  transaction  is 
interstate  commerce,  and  not  subject  to  State  pure  food  law  for  mis- 
branding; Dwiggins  Wire  Fence  Co.  v.  Patterson,  166  Ky.  282,  179 
S.  W.  226,  statute  requiring  notice  to  creditors  of  sales  in  bulk  by  mer- 
chants was  valid ;  Sells  v.  Atchison  etc.  Ry.  Co.,  266  Mo.  179,  181  S.  W. 
112,  action  for  death  of  trackwalker  on  interstate  commerce  railroad 
was  dismissed  as  falling  within  Federal  employers'  liability  act;  Thomp- 
son v.  Wabash  Ry.  Co.,  262  Mo.  481,  171  S.  W.  367,  action  for  death  of 
fireman  on  interstate  train  of  empty  cars  must  be  maintained  under 
Federal  employers'  liability  act;  St.  Louis  Gunning  Advertisement  Co. 
▼.  City  of  St.  Louis,  235  Mo.  160,  137  S.  W.  947,  municipal  ordinance 
regulating  size,  construction  and  placing  of  billboards  was  valid;  State 
v.  J.  W.  Kelly  &  Co.,  123  Tenn.  575, 133  S.  W.  1016,  sale  of  intoxicating 
liquor  in  Tennessee  for  delivery  in' New  York  was  under  protection  of 
interstate  commerce  clause  of  Constitution  upon  delivery  to  carrier, 
and  was  not  violation  of  statute  prohibiting  sales  within  four  miles  of 
schoolhouse;  State  v.  Peet,  80  Vt.  456,  460,  130  Am.  St  Rep.  998,  14 
L.  R.  A.  (N.  S.)  677,  68  Atl.  664,  665,  State  statute  prohibiting  ship- 
ment out  of  State,  for  food  purposes,  of  flesh  of  calf  under  four  weeks 
old,  is  in  conflict  with  Federal  act  allowing  shipments  in  interstate  com- 
merce of  flesh  of  calves  over  three  weeks  old,  and  to  that  extent  is 
void ;  Jennings  v.  Big  Sandy  $  C.  R.  Co.,  §1  W.  Va.  667,  57  S.  E.  273, 
contract  between  shipper  and  railroad  company  for  carriage  of  goods 
from  point  within  State  to  point  without  is  interstate  commerce  and 
not  subject  of  State  regulation  as  to  tolls  or  compensation;  dissenting 
opinion  in  Austin  v.  Tennessee,  179  U.  S.  376,  377,  45  L.  Ed.  239,  21  Sup. 
Ct.  144,  145,  majority  upholding  Tenn.  Acts  1897,  c.  30,  punishing  sale 
of  cigarettes  brought  from  another  State  in  packages  containing  ten 
cigarettes,  without  any  address  on  such  packages,  and  taken  from  loose 
pile  at  factory  by  express  company;  Hannibal  etc.  R.  R.  Co.  v.  Husen, 
95  U.  S.  470,  471,  472,  24  L.  Ed.  530,  holding  void  Missouri  statute  pro- 
hibiting the  importation  of  Texas  cattle  into  State  during  certain  periods 
of  the  year;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  492,  31  L.  Ed. 
709,  8  Sup.  Ct.  702,  where  statute  forbidding  carriers  to  bring  intox- 
icating liquors  into  State  unless  furnished  with  a  specified  certificate 
was  held  to  be  an  illegal  restraint  on  commerce;  Leisy  v.  Hardin,  135 
TJ.  S.  108, 120,  34  L.  Ed.  132,  136,  10  Sup.  Ct  684,  holding  statute  pro- 
hibiting importation  and  sale  of  intoxicating  liquors  void  so  far  as  it 
applies  to  sales  by  importer  in  original  package;  Gulf  etc.  Ry.  Co.  v. 
Hefley,  158  XL  S.  104,  39  L.  Ed.  913,  15  Sup.  Ct.  804,  holding  State 
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statute  relating  to  rates  of  transportation  void,  there  being  a  Federal 
statute  covering  the  same  matter;  Collins  v.  New  Hampshire,  171  U.  S. 
34,  43  L.  Ed.  61,  18  Sup.  Ct.  769,  where  New  Hampshire  statute  which, 
in  effect,  prohibited  the  sale  of  oleomargarine,  was  held  void;  In  re 
Minor,  69  Fed?  235,  236,  holding  statute  imposing  tax  on  sale  of  cigar- 
ettes void  so  far  as  it  applies  to  those  imported  from  another  State 
and  sold  in  original  package;  W.  A.  Vandercook  Co.  v.  Vance,  80  Fed. 
788,  holding  statute  prohibiting  importation  of  liquors  is  void  when 
State  recognizes  the  manufacture  and  sale  thereof  within  its  bounds; 
Sawrie  v.  Tennessee,  82  Fed.  618,  holding  statute  entirely  prohibiting 
importation  and  sale  of  cigarettes  void;  Leovy  v.  United  States,  92  Fed. 
349,  34  C.  C.  A.  392,  holding,  under  exercise  of  police  power,  State 
cannot  obstruct  navigable  waters;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128 
Ind.  578,  12  L.  R.  A.  660,  28  N.  E.  83,  as  recognizing  the  power  in 
States  to  enact  police  regulations;  State  v.  Cutshall,  110  N.  C.  550,  556, 
16  L.  R.  A,  133,  135,  15  S.  E.  264,  266,  annulling  aet  providing  that 
any  person  who,  being  married,  shall  marry  a  second  time  during  life- 
time of  first  spouse,  whether  marriage  takes  place  within  State  or  out- 
side, shall  be  guilty  of  felony;  Patterson  v.  Kentucky,  97  U.  S.  503, 
24  L,  Ed.  1116,  and  Forster  v.  Scott,  136  N.  Y.  584,  18  L.  R.  A.  547,  32 
N.  E.  977,  discussing  police  powers  of  government;  Hall  v.  Chicago  etc. 
Ry.  Co.,  149  Fed.  566,  arguendo. 

Distinguished  in  Austin  v.  Tennessee,  179  U.  S.  344,  45  L.  Ed.  226, 
21  Sup.  Ct.  132,  upholding  Tenn.  Acts  1897,  c.  30,  punishing  sale  of 
cigarettes  brought  from  another  State  in  packages  containing  ten  cigar- 
ettes, without  any  address  on  such  packages,  and  taken  from  loose  pile 
at  factory  by  express  company;  Morgan's  Louisiana  etc.  Steamship  Co. 
v.  Louisiana,  118  U.  S.  464,  30  L.  Ed.  241,  6  Sup.  Ct.  1119,  where  State 
quarantine  laws  were  held  valid;  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  34,  24  L.  Ed.  992,  and  Mugler  v.  Kansas,  123  U.  S.  663,  31 
L.  Ed.  211,  8  Sup.  Ct.  298,  affirming  constitutionality  of  statute  prohib- 
iting manufacture  of  malt  or  intoxicating  liquors;  dissenting  opinion  in 
Leisy  v.  Hardin,  135  U.  S.  147,  34  L.  Ed.  145,  10  Sup.  Ct.  697,  majority 
holding  statute  prohibiting  importation  and  sale  of  liquors  void  in  so  far 
as  it  applies  to,  sales  by  importer  in  original  package ;  Lawton  v.  Steele, 
152  U.  S.  137,  38  L.  Ed.  389,  14  Sup.  Ct.  501,  holding  statute  author- 
izing the  summary  destruction  of  instruments  used  in  catching  fish  in 
violation  of  law  to  be  valid  exercise  of  police  power  by  State;  Fry  v. 
State,  63  Ind.  563,  30  Am.  Rep.  246,  where  statute  regulating  issuing 
and  taking  up  of  tickets  by  common  carriers  was  held  valid  police 
regulation;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  581,  12  L.  R.  A. 
661,  28  N.  E.  85,  where  statute  regulating  mode  of  transporting  natural 
gas  was  held  valid  police  regulation,  and  not  a  regulation  of  commerce, 
infringing  powers  of  Congress;  Louisville  etc.  R.  Co.  v.  Kentucky,  161 
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U.  S.  700,  40  L.  Ed.  859,  16  Sup.  Ct.  723,  where  statute  forbidding  a 
consolidation  of  interests  by  parallel  or  competing  lines  of  railroad 
was  held  a  legitimate  exercise  of  police  power  of  State;  State  v.  Adding- 
ton,  12  Mo.  App.  226,  holding  valid  a  statute  relating  to  sale  of  oleaginous 
substances  for  food. 

State  statutes  as  to  requirements  of  notes  for  transfer  of  patent 
rights.    Note,  26  Am.  Rep.  617. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St. 
Rep.  537. 

State  or  municipal  regulation  of  laundries.    Note,  21  Ann.  Gas.  981. 

Whenever  a  State  statute  invades  the  domain  of  legislation,  which  be- 
longs exclusively  to  Congress,  it  is  void. 

Approved  in  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  307,  143  S.  W.  819, 
act  requiring  running  at  least  one  regular  passenger  train  each  way 
every  day  oyer  all  railroad  lines  was  not  invalid  as  regulation  of  inter- 
state commerce,  and  railroad  was  convicted  for  noncompliance  with 
act;  Swift  v.  Sutphin,  39  Fed.  639,  reported  as  note  to  Swift  v.  Sutphin, 
39  Fed.  630,  Minnesota  v.  Barber,  136  U.  S.  319,  34  L.  Ed.  457,  10  Sup. 
Ct.  863,  affirming  39  Fed.  643>  648,  and  In  re  Rebman,  41  Fed.  869,  hold- 
ing meat  inspection  act,  which  operated  to  exclude  from  sale  all  meat 
slaughtered  outside  of  State,  to  be  invalid;  In  re  Sanders,  52  Fed.  804, 
808,  18  L.  R.  A.  551,  558,  where  State  statute  requiring  persons  selling 
seeds  in  packages  to  mark  thereon  date  when  seed  were  grown  was  held 
invalid;  Carton  v.  Illinois  etc.  R.  Co.,  59  Iowa,  152,  44  Am.  Rep.  675,  13 
N.  W.  69,  holding  State  statute  regulating  rates  of  transportation  void 
as  to  goods  to  be  carried  out  of  State;  Norfolk  etc.  R.  Co.  v.  Common- 
wealth, 88  Va.  100,  29  Am.  St.  Rep.  708,  13  L.  R.  A.  109,  13  S.  E.  341, 
where  statute  forbidding  the  running  of  interstate  freight  trains  on 
Sunday  was  held  void ;  dissenting  opinion  in  Geer  v.  Connecticut,  161 
U.  S.  542,  40  L.  EcL  801, 16  Sup.  Ct.  609,  as  authority  for  holding  States 
cannot  interfere  with  control  or  regulation  of  interstate  commerce; 
Escanaba  etc.  Transp.  Co.  v.  Chicago,  107  U.  S.  687,  27  L.  Rd.  446, 
2  Sup.  Ct.  192,  and  In  re  Parrott,  6  Sawy.  362, 1  Fed.  494,  both  arguendo. 

Laws  governing  the  right  to  land  immigrants  should  be  uniform,  and 
are  national  in  character,  and  therefore  fall  within  exclusive  jurisdiction 
of  Congress. 

Approved  in  International  Transit  Co.  v.  City  of  Sault  Ste.  Marie, 
194  Fed.  528,  municipality  has  no  right  to  exact  license  fee  from  citizen 
of  foreign  country  operating  ferry  across  international  boundary  line; 
Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  772,  reduction  of  intrastate 
fares  in  Minnesota  created  unjust  discriminations  between  localities  in 
that  State  and  those  in  other  States  and  was  void,  as  in  conflict  with 
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interstate  commerce  act;  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  883, 
holding  void  Wis.  Laws  1905,  p.  37,  c.  19,  providing  for  inspection, 
grading  and  weighing  of  grain  at  Superior,  and  prohibiting  sales  under 
Minnesota  grades;  Head-Money  Cases,  112  U.  S.  592,  28  L.  Ed.  802, 

5  Sup.  Ct.  250  (affirming  21  Blatchf.  463,  464,  18  Fed.  137, 138),  uphold- 
ing act  of  Congress  imposing  a  duty  of  fifty  cents  on  every  alien  pas- 
senger coming  into  the  United  States  in  steam  or  sail  vessels;  In  re 
Florio,  43  Fed.  115,  sustaining  act  of  Congress  prohibiting  importation 
of  aliens  under  contract  to  perform  labor;  Bowman  v.  Chicago  etc.  Ry. 
Co.,  125  U.  S.  482,  81  L.  Ed.  706,  8  Sup.  Ct.  697,  arguendo. 

Quaere,  whether,  in  absence  of  legislation  by  Congress,  a  State  can,  by 
appropriate  legislation,  protect  itself  against  actual  paupers,  vagrants, 
criminals  and  diseased  persons  arriving  from  foreign  countries. 

Approved  in  Howe  Machine  Co.  v.  Gage,  100  U.  S.  679,  25  L.  Ed.  755, 
and  Stacy  v.  La  Belle,  99  Wis.  523,  67  Am,  St.  Rep.  881,  41  L.  R.  A. 
421,  75  N.  W.  61,  both  holding,  in  absence  of  Federal  statute  or  treaty 
to  contrary,  State  court  has  jurisdiction  of  action  ex  contractu  betweep 
white  man  and  tribal  Indian;  Mobile  Co.  v.  Kimball,  102  U.  S.  702, 
26  L.  Ed.  241,  sustaining  validity  of  State  act  providing  for  improve- 
ment of  Mobile  Bay;  New  Orleans  Gas  Light  Co.  v.  Louisiana  Light  etc. 
Co.,  115  U.  S.  661,  29  L.  Ed.  521,  6  Sup.  Ct.  258,  arguendo. 

Miscellaneous.  Cited  in  Oceanic  Steam  Nav.  Co.  v.  Tappan,  16 
Blatchf.  297,  Fed.  Cas.  10,405,  and  The  Clymene,  9  Fed.  166,  as  to 
whether  States  may  exercise  jurisdiction  over  subject  of  pilotage  until 
such  time  as  Congress  may  interfere;  State  v.  Railroad  Co.,  24  W.  Va. 
789,  49  Am.  Rep.  292,  not  in  point. 

92  U.  S.  275-281,  23  L.  Ed.  B50,  OHY  LUNG  v.  FREEMAN. 

Bight  of  State  to  legislate  to  protect  Itself  against  paupers  or  criminals 
from  abroad  can  only  arise  from  a  vital  necessity  for  its  exercise,  and  can- 
not be  carried  beyond  scope  of  that  necessity. 

Approved  in  Compagnie  Francaise  v.  State  Board  of  Health,  186 
U.  S.  392,  46  L.  Ed.  1216,  22  Sup.  Ct.  817,  upholding  La.  Acts  1898,  No. 
192,  §  8,  under  which  board  of  health  ma^  exclude  healthy  persons  from 
entering  locality  infested  with  contagious  disease;  Smith  v.  St.  Louis 

6  Southwestern  R.  R.  Co.,  181  U.  S.  253,  45  L.  Ed.  849,  21  Sup.  Ct.  605, 
upholding  quarantine  regulations  established  by  Governor  on  recom- 
mendation of  livestock  commission  in  pursuance  of  Tex.  Rev.  Stats. 
1895,  art.  5043c,  prohibiting  importation  of  cattle  from  Louisiana  because 
of  prevalence  of  anthrax;  Jew  Ho  v.  Williamson,  103  Fed.  18,  24,  hold- 
ing void  San  Francisco  board  of  health's  bubonic  plague  regulation, 
where  it  was  enforced  against  all  Chinese  within  quarantine  district 
and  against  buildings  occupied  by  them,  but  not  against  other  races  or 
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against  their  residences  situated  within  quarantine  limits;  In  re  Daven- 
port, 102  Fed.  544,  holding  void  Wash.  Laws  1899,  p.  278,  §  3,  in  so 
far  as  it  prohibits  traffic  in  game  imported  from  another  State  where 
it  was  lawfully  killed;  Western  Union  Tel.  Co.  v.  Ferguson,  26  Ind. 
App.  221,  59  N.  E.  419,  holding  where  appellate  court,  in  action  against 
telegraph  company  for  damages  for  mental  anguish  caused  by  failure  to 
deliver  message,  is  convinced  that  rule  established  by  Supreme  Court  is 
wrong,  it  will  certify  correct  rule;  Kirk  v.  Wyman,  83  S.  C.  381,  23 
L.  B.  A.  (N.  S.)  1188,  65  S.  E.  390,  action  of  city's  board  of  health  in 
removing  cultured  lady  of  advanced  years  to  pesthouse  previously  used 
for  negroes  having  smallpox  was  unjustified,  where  disease  was  slightly 
infectious  but  not  contagious ;  dissenting  opinion  in  Taylor  and  Marshall 
v.  Beckham  (No.  1),  178  U.  S.  600,  44  L.  Ed.  1209,  20  Sup.  Ct.  890, 
1015,  majority  denying  Supreme  Court's  jurisdiction  to  review  decision 
of  State  court  sustaining  determination  of  gubernatorial  election  con- 
test made  by  General  Assembly  under  State  statute ;  Bowman  v.  Chicago 
etc.  By.  Co.,  125  U.  S.  492,  31  L.  Ed.  709,  8  Sup.  Ct.  702,  holding  State, 
for  purpose  of  protecting  its  citizens  from  evils  of  intemperance,  can- 
not enact  laws  which  regulate  commerce  between  its  people  and  those 
of  other  States. 

Passage  of  laws  which  concern  admission  of  subjects  of  foreign  nations 
to  United  States  belongs  to  Congress  and  not  to  States. 

Approved  in  Whitfield  v.  Hanges,  222  Fed.  751,  138  C.  C.  A.  199,  in 
deportation  proceedings,  hearing  was  unfair  where  inspector  conducted 
secret  examination  without  allowing  alien  to  inspect  warrant  or  to  have 
counsel;  Seaboard  Air  Line.  Ry.  Co.  v.  Railroad  Commission,  155  Fed. 
797,  statute  providing  that  bringing  of  suit  by  foreign  corporation  in 
Federal  court  shall  ipso  facto  forfeit  its  right  to  transact  business  in 
Alabama  was  void;  Head-Money  Cases,  112  U.  S.  593,  28  L.  Ed.  802, 
5  Sup.  Ct.  251,  holding  act  of  Congress  imposing  duty  on  every  alien 
passenger  brought  into  ports  of  United  States  to  be  a  valid  exercise  of 
its  power  to  regulate  commerce;  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  724,  37  L.  Ed.  917,  13  Sup.  Ct.  1026,  affirming  constitutionality  of 
acts  of  Congress  relating  to  immigration  of  Chinese;  State  v.  Kansas 
etc.  Coal  Co.,  96  Fed.  364,  365,  in  discussion  as  to  power  of  States  to 
inhibit  any  class  of  persons  from  coming  within  its  borders. 

California  statute  requiring  steamship  companies  to  give  a  bond  in 
case  of  each  Immigrant  brought  Into  country,  that  such  immigrant  will  not 
become  a  charge  on  State,  Is  an  Illegal  restriction  on  commerce,  and  void. 

Approved  in  Smith  v.  St.  Louis  &  Southern  R.  R.  Co.,  181  U.  S.  257, 
45  L.  Ed.  851,  21  Sup.  Ct.  605,  upholding  quarantine  regulations  estab- 
lished by  Governor  on  recommendation  of  livestock  commission,  in  pur- 
suance of  Tex.  Rev.  Stats.  1895,  art.  5043c,  prohibiting  importation  of 
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eattle  from  Louisiana  because  of  prevalence  of  anthrax ;  Bracey  v.  Darst, 
218  Fed.  495,  blue  sky  law  requiring  individuals  to  pay  license  fee  for 
selling  stocks,  bonds,  debentures  or  securities  within  State  was  void; 
Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  795,  statute  reducing  freight 
and  passenger  intrastate  rates  having  effect  of  burdening  interstate  com- 
merce and  creating  unjust  discriminations  between  localities  in  Minne- 
sota and  those  in  other  States  was  invalid ;  Larabee  v.  Dolley,  175  Fed. 
399,  bank  guaranty  act  of  Kansas  was  void  as  to  nonconsenting  stock- 
holder of  bank  previously  organized,  since  State  had  no  power  to  take 
property  of  corporation  to  pay  private  debt  of  another;  Kansas  Natural 
Gas  Co.  v.  Haskell,  172  Fed.  558,  statute  providing  that  natural  gas  shall 
not  be  transported  out  of  State  nor  sold  to  be  taken  out  of  State  is  void 
as  attempt  to  interfere  with  interstate  commerce ;  United  States  v.  Colo- 
rado etc.  R.  Co.,  157  Fed.  331,  IS  Ann.  Cas.  893, 15  L.  R.  A.  (N.  8.)  167, 
85  C.  C.  A.  27,  safety  appliance  acts  apply  to  railroad  engaged  in  inter- 
state commerce,  though*  railroad  operates  entirely  within  single"  State, 
independently  of  other  carriers ;  McDonald  &  Johnson  v.  Southern  Exp. 
Co.,  134  Fed.  288,  holding  void  S.  C.  Act  of  1904,  prohibiting  shipment 
of  shad  beyond  limits  of  State;  E.  R.  Darlington  Cumber  Co.  v.  Mis- 
souri Pac.  Ry.  Co.,  216  Mo.  677,  116  S.  W.  536,  in  replevin  for  lumber 
held  by  railroad  for  demurrage  charges,  demurrage  act  was  construed  to 
give  it  validity  and  not  deprive  railroad  of  property ;  Corrigan  v.  Kansas 
City,  211  Mo.  660,  111  S.  W.  129,  upholding  ordinance  taxing  real  estate, 
except  church  and  railroad  property,  for  park  purposes;  Atwater  v. 
Hassett,  27  Okl.  321,  111  Pac.  814,  upholding  amendment  proposed  by  in- 
itiative petition  and  adopted  by  majority  of  electors  limiting  right  of 
suffrage,  but  exempting  persons  whose  ancestors  voted  in  1866  from  limi- 
tations; Ex  parte  Martinez,  66  Tex.  Cr.  114,  115,  145  S.  W.  1019,  citizen 
of  Mexico  was  entitled  to  same  speedy  public  trial  before  impartial  jury 
accorded  to  citizens,  and  where  no  notice  of  appeal  was  given,  sentence 
imposed  on  same  day  as  conviction  was  not  void;  Town  of  Fulton  v. 
Norteman,  60  W.  Va.  573,  9  L.  R.  A.  (N.  S.)  1196,  55  S.  E.  663,  ordi- 
nance declaring  it  unlawful  for  person  to  bring  into  town  carcass  of 
dead  animal  for  burial,  cremation  or  manufacture  into  fertilizer,  not 
preventing  bringing  in  of  carcass  for  other  uses,  nor  making  it  unlawful 
to  manufacture  fertilizer  within  town,  was  void ;  Hannibal  etc.  R.  R.  Co. 
v.  Husen,  95  U.  S.  470,  472,  24  L.  Ed.  580,  holding  Missouri  statute  pro- 
hibiting the  bringing  of  Texas  cattle  into  State  during  certain  periods  of 
year  to  be  illegal  restraint  on  commerce;  People  v.  Compagnie  Generale 
Transatlantique,  107  U.  S.  60,  27  L.  Ed.  384,  2  Sup.  Ct.  88,  holding  void 
New  York  statute  imposing  tax  on  every  alien  passenger  coming  into 
port  of  New  York;  Brennan  v.  Titusville,  153  U.  S.  300,  38  L.  Ed.  722, 14 
Sup.  Ct.  832,  holding  statute  requiring  all  peddlers  or  agents  selling  goods 
within  State  to  obtain  license  is  invalid  as  to  agents  representing  manu- 
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facturers  outside  of  State;  In  re  Parrott,  6  Sawy.  364,  365,  1  Fed.  496, 
497,  where  statute  prohibiting  the  employment  of  Chinese  by  corpora- 
tions was  held  invalid;  Swift  v.  Sutphin,  39  Fed.  639,  and  In  re  Barber, 

39  Fed.  648,  both  holding  invalid  State  act  requiring  all  fresh  meat  sold 
within  State  to  be  inspected  by  State  inspector  within  twenty-four  hours 
from  time  killed;  In  re  Lee  Sing,  43  Fed.  362,  holding  city  ordinance 
requiring  all  Chinese  to  remove  from  city  to  place  outside  its  boundary, 
is  invalid ;  State  v.  Indiana  etc.  Min.  Co.,  120  Ind.  579,  6  L.  B.  A.  583,  22 
N.  E.  779,  where  State  act,  the  purpose  of  which  was  to  prevent  the 
transportation  of  natural  gas  from  State  to  State,  was  held  void;  State 
v.  Saunders,  19  Kan.  130,  27  Am.  Rep.  100,  holding  void  State  statute 
prohibiting  the  exportation  of  birds;  Bangor  v.  Smith,  83  Me.  425,  13 
la.  K  A.  688,  22  Atl.  380,  holding  State  statute  requiring  common  car- 
riers to  remove  paupers  which  they  have  brought  into  State  to  be  an 
illegal  regulation  of  commerce;  State  v.  Cutshall,  110  N.  C.  550,  556,  16 
I*.  R.  A.  133,  135, 15  S.  E.  264,  266,  holding  invalid  a  State  statute  pro- 
viding for  punishment  of  bigamous  marriages  contracted  in  another 
State;  Milliken  v.  City  Council  of  Weatherford,  54  Tex.  394,  38  Am. 
Rep.  630,  holding  void  city  ordinance  prohibiting  the  renting  of  prem- 
ises to  lewd  women;  Norfolk  etc.  R.  Co.  v.  Commonwealth,  88  Va.  103, 
29  Am.  St.  Rep.  712,  13  L.  R.  A.  110,  13  S.  E.  342,  holding  void  State 
statute  forbidding  running  of  interstate  freight  trains  on  Sunday;  dis- 
senting opinion  in  Geer  v.  Connecticut,  161  U.  S.  542,  40  L.  Ed.  801,  16 
Sup.  Ct.  609,  the  majority  holding  State  act  prohibiting  exportation  of 
certain  game  to  be  valid;  State  v.  Kansas  etc.  Coal  Co.,  96  Fed.  360; 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S.  34,  24  L.  Ed.  992,  and  New 
Orleans  Gas  light  Co.  v.  Louisiana  Light  etc.  Co.,  115  U.  S.  662,  29 
L.  Ed.  621,  6  Sup.  Ct.  258,  both  arguendo. 

Distinguished  in  Lawton  v.  Steele,  152  U.  S.  137,  38  L.  Ed.  389,  14 
Sup.  Ct.  501,  affirming  constitutionality  of  act  providing  for  summary 
destruction  of  instruments  used  in  the  catching  of  fish  in  violation  of 
State  fishery  laws;  Louisville  etc.  R.  Co.  v.  Kentucky,  161  U.  S.  700, 

40  L.  Ed.  859,  16  Sup.  Ct.  723,  where  statute  providing  no  transporta- 
tion company  should,  by  purchase  or  otherwise,  obtain  control  of  a  com- 
peting line,  was  held  valid  exercise  of  police  power;  Holden  v.  Hardy, 
169  U.  S.  383,  42  L.  Ed.  788,  18  Sup.  Ct.  385,  affirming  validity  of  State 
statute  fixing  number  of  hours  which  shall  constitute  a  day's  labor ; 
Fry  v.  State,  63  Ind.  563,  30  Am.  Rep.  246,  where  statute  regulating  issu- 
ing and  taking  up  of  tickets  by  common  carriers  was  held  valid  police 
regulation;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  581,  12  L.  R.  A. 
661,  28  N.  E.  85,  where  statute  regulating  the  transportation  of  natural 
gas  was  held  a  valid  exercise  of  police  power;  State  v.  Addington,  12 
Mo.  App.  226,  affirming  validity  of  act  regulating  sale  of  oleaginous  sub- 
stances.for  food;  Bagg  v.  Wilmington  etc.  R.  Co.,  109  N.  C.  280,  26  Am. 


92  U.  S;  281-285  NOTES  ON  U.  S.  REPORTS,  78 

St.  Rep.  571,  14  L.  R.  A.  597,  14  S.  E.  80,  holding  State  statute  provid- 
ing penalty  for  failure  of  railroad  company  to  ship  freight  within  speci- 
fied time  not  in  conflict  with  Federal  Constitution;  Western  Union  Tel. 
Co.  v.  Mayer,  28  Ohio  St.  532,  affirming  validity  of  State  law  imposing 
tax  on  gross  receipts  of  interstate  telegraph  company  doing  business  in 
State. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  558. 

Effect  of  "white  slave  traffic  act"  on  State  legislation.    Note,  Ann. 
Gas.  1915D,  1020. 

State  or  municipal  regulation  of  laundries.    Note,  21  Ann.  Cas.  981. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  59. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
668. 

State  legislation  for  prevention  of  immorality  as  interference  with 
interstate  commerce.    Note,  51  L.  R.  A.  <N.  S.)  157. 

Miscellaneous.  Cited  in  following  for  rule  that  constitutionality  of  a 
statute  must  be  determined  by  its  natural  and  reasonable  effect;  Yick 
Wo  v.  Hopkins,  118  U.  S.  374,  30  L.  Ed.  228,  6  Sup.  Ct.  1073,  Morgan's 
Louisiana  etc.  Steamship  Co.  v.  Louisiana,  118  U.  S.  462,  80  L.  Ed.  241, 
6  Sup.  Ct.  1118,  Williams  v.  Mississippi,  170  U.  S.  225,  42  L.  Ed.  1016, 
18  Sup.  Ct.  588,  In  re  Parrott,  6  Sawy.  383,  1  Fed.  515,  Railroad  Tax 
Cases,  8  Sawy.  308,  13  Fed.  778,  and  Joseph  v.  Randolph,  71  Ala.  506, 
46  Am.  Rep.  350;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  147, 
34  L.  Ed.  146, 10  Sup.  Ct.  698,  incidentally. 

92  V.  8.  281-285,  23  L.  Ed.  707,  UNITED  STATES  V.  ROSS. 

Claimant  of  proceeds  of  property  under  captured  and  abandoned  prop- 
erty act  must  prove  that  property  captured  came  into  hands  of  treasury 
agent,  its  proceeds  into  treasury,  that  he  was  owner  of  it  and  entitled  to 
proceeds. 

Cited  in  United  States  v.  Pugh,  99  U.  S.  270,  271,  25  L.  Ed.  323,  324, 
arguendo. 

Whenever  circumstantial  evidence  is  relied  upon  to  prove  a  fact,  the 
circumstances  must  be  proved  and  not  themselves  presumed. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  De  Sedillo,  219  Fed.  689,  135 
C.  C.  A.  358,  in  action  for  death  of  plaintiff's  decedent  on  railroad 
track,  evidence  was  insufficient  to  warrant  finding  that  decedent  was 
killed  while  attempting  to  cross  tracks  where  path  led  over  them  and 
company  would  be  required  to  exercise  care;  Louisville  &  N.  R.  Co.  v. 
Bell,  206  Fed.  399,  124  C.  C.  A.  277,  in  action  for  damages  for  destruc- 
tion of  tobacco  factory  by  fire,  circumstantial  evidence  was  held  to  jus- 
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tify  court  in  submitting  to  jury  question  whether  fire  originated  from 
spark  from  locomotive,  and  whether  spark  escaped  through  defendant's 
negligence;  Postal  Telegraph-Cable  Co.  v.  Livermore  &  Knight  Co.,  188 
Fed.  699,  holding  complainant's  claim  of  injury  for  use  of  envelopes  in 
imitation  of  those  used  for  telegrams  was  derived  from  inference  based 
upon  inference,  and  was  insufficient;  Missouri  K.  &  T.  Ry.  Co.  v.  Fore- 
man, 174  Fed.  383,  98  C.  C.  A.  287,  in  action  to  recover  for  wrongful 
death  of  fireman  by  backing  engine,  defendant  was  not  liable,  in  absence 
of  proof  that  defendant's  negligence  caused  engine  to  move;  Vernon  v. 
United  States,  146  Fed.  125,  126,  76  C.  C.  A.  547,  holding  evidence,  in 
prosecution  for  bribery  under  Rev.  Stats.,  §  5451,  insufficient  to  warrant 
finding  that  defendant  made  promise  or  gave  money  to  officer  to  affect 
official  action,  or  to  prove  offense  committed  in  district;  United  States 
etc.  Guaranty  Co.  v.  Des  Moines  Nat.  Bank,  145  Fed.  279,  74  C.  C.  A. 
553,  presumption  of  innocence  of  others  having  access  to  cash  is  not  suffi- 
cient to  raise  inference  that  principal  on  surety  bond  was  negligent  or 
dishonest;  Cunard  S.  S.  Co.  v.  Kelley,126  Fed.  615,  61  C.  C.  A.  532, 
applying  rule  in  holding  steamship  not  liable  for  nondelivery  of  goods 
described  in  bill  of  lading,  which  were  issued  by  agent  without  authority 
when  goods  were  in  warehouse,  where  burden  rested  on  plaintiff  to  show 
goods  actually  received  on  board;  State  v.  Kelly,  77  Conn.  271,  58  Atl. 
707,  where  defendant  accused  of  poisoning  wife  claimed  suicide,  evidence 
that  she  at  times  was  despondent  aqd  said  she  had  stomach  trouble  and 
no  desire  to  live,  is  inadmissible;  Catholic  University  v.  Waggaman,  32 
App.  D.  C.  319,  direction  of  verdict  for  defendant  in  action  on  promis- 
sory notes  was  error  where  evidence  raised  question  of  fact  as  to  whether 
acts  of  defendant  were  acknowledgment  of  debt  sufficient  to  remove  bar 
of  statute  of  limitations ;  National  Union  v.  Bennet,  20  App.  D.  C.  535,  in 
action  upon  insurance  policy,  verdict  was  directed  for  plaintiff  where 
defense  was  that  insured  committed  suicide,  based  upon  inference  that 
death  was  caused  by  laudanum,  and  that  laudanum  had  been  taken  for 
that  purpose;  Davis  v.  United  States,  18  App.  D.  C.  496,  in  prosecution 
of  express  messenger  for  theft  of  package  intrusted  to  him  by  express 
company,  it  was  error  to  charge  jury  that  they  might  infer  felonious 
taking  from  all  facts  and  circumstances,  and  thereafter  infer  bringing 
of  money  into  District;  Harbison  v.  Metropolitan  R.  R.  Co.,  9  App. 
D.  C.  70,  in  action  to  recover  damages  for  personal  injuries,  no  presump- 
tion of  negligence  arose  from  happening  of  accident,  and  verdict  was 
directed  for  defendant;  Weaver  v.  Baltimore  etc.  R.  R.  Co.,  3  App. 
D.  C.  455,  in  action  for  wrongful  death  of  railway  mail  clerk,  presump- 
tion that  death  was  caused  by  negligence  of  railroad  company  does  not 
arise  from  fact  that  death  was  caused  by  striking  head  against  bridge 
post  while  catching  mail-bag;  Woods  v.  Trinity  Parish,  21  D.  C.  548,  in 
action  to  recover  for  personal  injuries  caused  by  falling  shutter,  instruc- 
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tion  intimating  that  care  and  diligence  of  defendant  was  no  defense  if 
shutter  was  in  fact  insecure  tended  to  make  defendant  insurer,  and  was 
erroneous ;  Georgia  Ry.  &  Electric  Co.  v.  Harris,  1  Ga.  App.  719,  57  S.  E. 
1078,  in  action  for  damages  for  injury  to  horse,  inference  that  car  struck 
horse  by  proof  of  facts  raising  inference  that  car  stopped  near  where 
horse  was  struck  was  too  remote;  Dowell  v.  State,  181  Ind.  71, 101  N.  E. 
817,  on  trial  for  selling  liquor  without  license,  inference  that  whisky 
bottles  were  furnished  by  accused,  based  on  hearsay  evidence,  was  in- 
sufficient ;  Warner  v.  Marshall,  166  Ind.  118,  75  N.  E.  591,  contract  with 
respect  to  real  estate,  sufficiently  definite  with  aid  of  extrinsic  evidence 
to  enable  court  to  determine  what  property  was  intended  to  be  included, 
could  be  specifically  enforced  in  equity;  Young  v.  Montgomery,  161  Ind. 
70,  67  N.  E.  685,  upholding  instruction  in  will  contest  withdrawing  issue 
as  to  undue  influence;  Pittsburgh  etc.  Ry.  Co.  v.  Vance,  58  Ind.  App. 
6,  108  N.  E.  159,  evidence  from  which  it  might  be  inferred  that  injured 
horse  was  upon  railroad  track  during  night  was  not  sufficient  to  justify 
inference  that  it  was  injured  by  locomotive  of  railroad;  United  States 
Cement  Co.  v.  Whitted,  46  Ind.  App.  108,  90  N.  E.  483,  in  action  for  in- 
juries  to  servant  falling  into  ditch  of  hot  water,  evidence  was  insufficient 
to  show  presence  of  hot  water  in  ditch  was  result  of  negligence  of  de- 
fendant; Evansville  Metal  Bed  Co.  v.  Loge,  42  Ind.  App.  469,  85  N.  E. 
982,  in  action  by  employee  for  injuries  caused  by  metal,  which  he  was 
pouring  into  mold,  sputtering  back,  circumstantial  evidence  was  insuffi- 
cient to  support  plaintiff's  theory,  because  dependent  on  inferences  from 
facts  not  proven ;  Van  Dyke  v.  Doughty,  174  Mich.  358,  140  N.  W.  630, 
legal  and  pertinent  questions  which  witnesses  can  be  compelled  to  an- 
swer under  letters  rogatory  from  foreign  court  are  those  calling  for  testi- 
mony admissible  as  affecting  some  issue  involved;  Missouri  etc.  Ry.  Co. 
v.  Wilder,  3  Ind.  Ter.  97,  53  S.  W.  493,  in  action  against  railroad  for 
damages  from  fire,  jury  could  not  presume  that  sparks  were  emitted,  and 
thereon  base  presumption  of  negligence  of  defendant's  servants;  Iowa 
v.  Phillips,  118  Iowa,  677,  92  N.  W.  882,  holding  erroneous  instruction 
that  aiming  and  firing  gun  with  fatal  effect  is  of  itself  evidence  of  in- 
tent to  kill,  and  therefore  of  willful,  deliberate  and  premeditated  killing ; 
Atchison  etc.  R.  Co.  v.  McFarland,  2  Kan.  App.  671,  43  Pac.  791,  in  ac- 
tion for  wrongful  death,  negligence  on  part  of  operatives  of  railroad 
train  cannot  be  presumed  from  fact  that  personal  injury  was  caused  by 
train,  and  verdict  for  damages  without  affirmative  proof  of  negligence 
was  reversed ;  Wright  v.  Order  of  United  Commercial  Travelers,  188  Mo. 
App.  464,  174  S.  W.  835,  in  action  for  death  on  accident  policy,  expert 
testimony  that  death  resulted  from  ruptured  artery,  with  further  infer- 
ence that  ruptured  artery  resulted  from  accident,  was  insufficient  to 
support  judgment  for  plaintiff;  Neas  v.  Chicago  etc.  Ry.  Co.,  138  Mo. 
App.  505,  120  S.  W.  127,  negligence  of  trainman  precluded  recovery  for 
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death,  in  absence  of  evidence  that  engineer  or  fireman  saw  him  or  of  evi- 
dence upon  which  to  base  presumption  that  they  could  have  prevented 
accident;  Moore  v.  Reniok,  95  Mo.  App.  211,  68  S.  W.  939,  upholding 
refusal  of  instruction  that  if  plaintiff  was  indebted  to  deceased  and  paid 
same  law  presumed  fact  from  which  jury  could  infer  that  all  items  of 
indebtedness  between  them  were  finally  settled ;  Western  Travelers'  Ace. 
Assn.  v.  Holbrook,  65  Neb.  472,  91  N.  W.  277,  where  circumstantial  evi- 
dence showed  that  person  has  been  injured  by  falling  from  dangerous 
height,  it  is  presumed  that  fall  was  accidental;  Cohn  v.  Saidel,  71  N.  H. 
568,  53  AtL  805,  applying  principle  in  action  for  malicious  prosecution; 
Dame  v.  Car  Works,  71  N.  H.  408,  52  AtL  864,  upholding  direction  for 
verdict  in  action  for  negligent  death,  where  cause  of  death  left  wholly 
to  conjecture ;  Deschenes  v.  Concord  etc.  R.  R.  Co.,  69  N.  H.  290,  46  AtL 
469,  applying  rule  in  action  against  railroad  for  injuries  to  freight  brake- 
man  by  reason  of  defective  bridge  guard;  People  v.  Razezicz,  206  N.  Y. 
270,  99  N.  E.  564,  circumstantial  evidence  was  insufficient  to  support 
conviction  of  murder  in  first  degree,  where  facts  were  not  sufficient  to 
exclude  all  other  inferences  but  that  of  guilt;  East  Tennessee  etc.  R.  R. 
Co.  v.  Lindamood,  111  Tenn.  473,  474,  78  S.  W.  103,  where  there  is  no 
evidence  of  nature  of  defect  in  brake  which  caused  it  to  lurch  forward 
while  being  set,  thereby  injuring  brakeman,  expert  evidence  that  certain 
enumerated  defects  would  cause  such  lurch  is  inadmissible;  Pryor  v. 
C,  N.  O.  etc.  Ry.  Co.,  2  Tenn.  Civ.  205,  in  action  by  bridge  watchman 
against  railroad  for  injuries  caused  by  falling  door  from  passing  train, 
where  plaintiff  relied  upon  inferential  negligence,  verdict  was  directed 
for  defendant;  Central  of  Georgia  Ry.  Co.  v.  Fuller  Combing  Gin  Co., 
2  Tenn.  Civ.  347,  presumption  of  liability  created  by  law  with  no  cor- 
roborating evidence  ceases  to  exist  when  there  is  evidence  explanatory 
and  in  rebuttal;  Louisville  etc.  R.  R.  Co.  v.  Shelton,  1  Tenn.  Civ.  194, 
in  action  for  injuries  by  fireman,  where  circumstances  indicate  existence 
of  actionable  negligence  upon  part  of  master,  case  should  be  submitted 
to  jury  to  determine  whether  facts  warranted  recovery;  Gulf  etc.  Ry. 
Co.  v.  Matthews,  32  Tex.  Civ.  145,  73  S.  W.  418,  holding  evidence  in  ac- 
tion against  railroad  for  death  of  one  run  over  by  train  showed  deceased, 
when  struck,  was  lying  on  track  and  not  walking;  Bacon  v.  Boston  etc. 
R.  R.  Co.,  83  Vt.  435,  76  AtL  134,  on  petition  by  railroad  to  abolish  grade 
crossing  and  apportion  expense  between  railroad,  town  and  State  on 
theory  that  road  was  public  highway,  certificate  of  completion  and  open- 
ing of  highway  must  be  produced ;  Cooper  v.  Chicago  etc.  Ry.  Co.,  155 
Wis.  619,  145  N.  W.  205,  hypothesis  advanced  to  destroy  weight  of  cir- 
cumstantial evidence  must  have  some  basis  of  fact  to  be  of  any  avail; 
dissenting  opinion  in  Richards  v.  United  States,  175  Fed.  940,  99  C.  C.  A. 
401,  majority  holding  that  in  trial  for  conspiracy  to  defraud  government 
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of  public  lands,  where  circumstantial  evidence  was  relied  on  to  prove 
conspiracy,  refusal  of  instruction  that  juror  must  be  satisfied  beyond 
doubt  was  not  error;  dissenting  opinion  in  Mutual  Trust  etc.  Co.  v. 
Travelers'  Protective  Assn.,  57  Ind.  App.  346,  104  N.  E.  886,  majority 
holding  that  beneficiary  could  recover  in  action  on  benefit  certificate, 
excluding  death  by  accident  leaving  no  visible  marks,  though  death  was 
caused  by  dislocation  of  neck  and  marks  were  obliterated  after  death; 
Xenia  Bank  v.  Stewart,  114  U.  S.  231,  29  L.  Ed.  104,  5  Sup.  Ct.  849, 
where  evidence  to  show  that  a  party  was  insolvent  was  held  inadmissible 
to  prove  that  he  had  not  furnished  money  for  a  particular  purpose; 
Ward  v.  Metropolitan  Life  Ins.  Co.,  66  Conn.  240,  50  Am.  St.  Rep.  85, 
33  Atl.  905,  holding  presumption  of  relinquishment  of  known  right  can- 
not be  rested  on  presumption  such  right  was  known;  Globe  Accident 
Ins.  Co.  v.  Gerisch,  163  111.  629,  54  Am.  St.  Rep.  489,  45  N.  E.  565,  hold- 
ing prima  facie  case  of  accidental  death  from  a  strain  received  by  de- 
ceased in  lifting  a  box  is  not  made  out  by  evidence  showing  deceased 
probably  died  from  effects  of  a  strain,  where  fact  of  his  lifting  box  is 
not  proved  directly;  Cleveland  etc.  Ry.  Co.  v.  Wynant,  114  Ind.  530, 

5  Am.  St.  Rep.  648,  17  N.  E.  120,  and  Medsker  v.  Pogue,  1  Ind.  App. 
199,  27  N.  E.  433,  both  holding  jury  will  not  be  permitted  to  decide  prin- 
cipal facts  which  they  have  been  called  on  to  decide,  by  making  remote 
inferences  from  facts  having  no  visible  connection  with  those  in  dispute ; 
Bigelow  v.  Metropolitan  etc.  Ry.  Co.,  48  Mo.  App.  372,  where  instruc- 
tion calling  for  presumption  resting  on  another  presumption  was  held 
properly  refused;  Cole  v.  Boardman,  63  N.  H.  581,  4  Atl.  575,  and 
Missouri  etc.  Ry.  Co.  v.  Porter,  73  Tex.  307,  11  S.  W.  326,  both  holding 
law  does  not  permit  one  presumption  to  be  based  on  another;  Knicker- 
bocker Light  Ins.  Co.  v.  Pendleton,  115  U.  S.  346,  347,  29  L.  Ed.  435, 

6  Sup.  Ct.  77,  78,  arguendo. 

Distinguished  in  Patterson  v.  United  States,  222  Fed.  641, 138  C.  C.  A. 
133,  where  there  was  substantial  evidence  that  officers  and  agents  of 
certain  company  were  in  conspiracy  to  restrain  interstate  trade  of  com- 
petitor, evidence  of  acts  by  such  agents  within  period  of  limitations 
was  not  inadmissible  on  ground  that  defendants  were  not  shown  to  have 
had  any  connection  therewith;  Bryan  v.  United  States,  133  Fed.  501, 
66  C.  C.  A.  369,  where  indictment  charged  in  one  count  passing  of 
counterfeit  five  cent  pieces  and  in  other  possession  of  molds  for  coun- 
terfeiting twenty-five  cent  pieces,  dismissal  of  latter  does  not  neces- 
sitate exclusion  of  evidence  of  finding  twenty-five  cent  molds  in  posses- 
sion of  defendant;  Rogers  v.  Clark  Iron  Co.,  104  Minn.  215,  116  N.  W. 
746,  acts  of  Federal  officials  in  allowing  location,  executing  final  receipts, 
and  issuing  patent  constitute  evidence  that  all  preliminary  steps  thereto 
have  been  taken;  Walton  &  Co.  v.  Burchel,  121  Tenn.  726,  180  Am. 
St.  Rep.  788,  121  S.  W.  393,  in  action  for  death  of  servant  by  pre- 
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mature  explosion  of  dynamite  in  hands  of  foreman,  facts  were  sufficient 
to  justify  inference  that  explosion  was  caused  by  negligence  of  foreman. 

Presumption  as  basis  of  presumption.    Note,  10  Ann.  Gas.  1096, 
1097.  / 

Presumption  as  to  distinctive  elements  of  murder  in  first  degree 
for  use  of  deadly  weapon.    Note,  34  L.  B.  A.  (N.  S.)  84. 

Presumption  that  public  officers  have  done  their  duty  does  not  supply 
proof  of  independent  and  substantive  facts. 

Approved  in  Turner  v.  National  Cotton  Oil  Co.,  50  Tex.  Civ.  474,  109 
S.  W.  1115,  reeeipt  is  presumptive  evidence  of  payment,  and  franchise 
tax  receipt  of  foreign  corporation  creates  no  further  presumption  that 
corporation  has  complied  with  laws  of  State  by  filing  articles  of  incor- 
poration; Davis  v.  Moyles,  76  Vt.  36,  56  Atl.  177,  petition  to  legislature 
for  grant  of  lands  reciting  confiscation  of  lands  by  State,  and  acts  grant- 
ing land  also  reciting  confiscation,  not  evidence  of  confiscation;  United 
States  v.  Carr,  132  U.  S.  653,  88  L.  Ed.  486,  10. Sup.  Ct.  185,  holding 
knowledge  by  Postoffice  Department  of  failure  of  a  mail  contractor  to 
perform  the  full  service  required  by  his  contract  is  not  to  be  presumed 
from  report  of  local  postmaster  that  service  had  been  performed;  Toole 
v.  State,  88  Ala.  167,  7  South.  45,  following  rule;  People's  Bank  v.  St 
Anthony 's  R.  C.  Church,  109  N.  Y.  525,  17  N.  E.  41},  holding,  in  action 
against  a  corporation,  presumption  that  its  officers  have  done  their  duty 
does  not  stand  for  proof  of  authority  in  matters  outside  their  official 
duties;  Albany  v.  McNamara,  117  N.  Y.  173,  6  L  B.  A  213,  22  N.  E. 
932,  holding  presumption  officer  has  done  his  duty  may  not  be  indulged 
in,  as  to  vital  jurisdictional  fact,  in  favor  of  officer  or  principal  he 
represents;  Swenson  v.  Greenland,  4  N.  D.  534,  62  N.  W.  604,  where 
averments  in  action  to  enforce  tax  lien  were  held  insufficient;  Befay  v. 
Wheeler,  84  Wis.  142,  53  N.  W.  1123,  holding  there  is  no  presumption 
that  an  official  gave  a  notice  which  it  was  his  duty  to  give  when  de- 
fendant testifies  positively  no  such  notice  was  givenq  dissenting  opinion 
in  Wool  v.  Saunders,  108  N.  C.  744,  13  S.  E.  297,  arguendo. 

Because  property  was  captured  by  a  military  officer  and  sent  forward 
by  him,  and  there  is  an  unclaimed  fund  in  treasury  derived  from  sales  of 
property  of  same  kind  as  that  captured,  and  officers  are  presumed  to  have 
done  their  duty,  courts  cannot  conclude,  as  matter  of  law,  that  property 
was  delivered  by  military  officer  to  treasury  agent,  that  it  was  sold  by  him 
and  proceeds  were  placed  in  treasury. 

Approved  in  Manning  v.  John  Hancock  Mut.  Life  Ins.  Co.,  100  U.  S. 
698,  25  L.  Ed.  76S,  holding  only  presumptions  of  fact  which  law  recog- 
nizes are  immediate  inferences  from  facts  proved;  Sabariego  v.  Maver- 
ick, 124  U.  S.  284,  81  L.  Ed.  489,  8  Sup.  Ct.  473,  where  proceedings 
relating  to  certain  lands  confiscated  for  treason  were  held  not  to  raise 
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presumption  that  owner  had  been  found  guilty  of  treason;  State  v. 
Lackland,  136  Mo.  33,  37  S.  W.  814,  holding  an  instruction  on  pre- 
sumption of  guilt  arising  from  recent  possession  of  stolen  property  is 
erroneous,  unless  it  be  shown  by  direct  evidence  that  identical  property 
or  some  portion  of  it  was  found  in  exclusive  possession  of  defendant; 
Glick  v.  Kansas  City  etc.  Ry.  Co.,  57  Mo.  App.  104,  holding  if  inference 
has  no  immediate  connection  with  or  relation  to  established  facts  from 
which  it  is  made,  it  is  too  remote;  Rhodes  v.  Gunn,  35  Ohio  St.  395, 
holding  a  tax  deed  is  not  of  itself  prima  facie  evidence  of  validity  of 
tax  sale;  Bugbee  v.  Lombard,  88  Wis.  274,  60  N.  W.  414,  holding  exist- 
ence of  judgment  in  county  of  its  rendition  and  the  issuance  of  execu- 
tion to  another  county  afford  no  presumption  that  judgment  had  been 
docketed  in  latter  county. 

92  V.  S.  286-288,  28  L.  Ed.  709,  NEW  YORK  LIFE  INS.  CO.  v.  HENDBEN. 

Supreme  Court  has  no  jurisdiction  over  State  Judgment  where  case  was 
decided  upon  principles  of  general  law,  and  It  nowhere  appears  that  Federal 
Constitution,  laws,  treaties  or  executive  proclamations  were  involved. 

Approved  in  United  States  v.  Thompson,  93  U.  S.  589,  28  L.  Ed.  988, 
Bank  of  the  Old  Dominion  v.  McVeigh,  98  U.  S.  333,  25  L.  Ed.  Ill, 
Dugger  v.  Bocock,  104  U.  S.  602,  26  L.  Ed,  848,  San  Francisco  v.  Scott, 
111  IT.  S.  769,  28  L,  Ed.  593,  4  Sup.  Ct.  688,  and  Chicago  etc.  R.  Co. 
v.  Wiggins  Ferry  Co.,  U9  U.  S.  624,  30  L.  Ed.  528,  7  Sup.  Ct.  403,  all 
following  rule;  Pennsylvania  R.  R.  Co.  v.  Hughes,  191  U.  S.  486,  48 
L.  Ed.  271,  24  Sup.  Ct.  132,  holding  where  carrier  shipping  goods  from 
one  State  to  another  may  limit  liability  for  negligence  in  former  State 
but  not  in  other,  law  of  latter  governs  suit  brought  therein  by  shipper 
for  damages  caused  by  carrier's  negligence;  dissenting  opinion  in  Tul- 
lock  v.  Mulvane,  184  U.  S.  521,  522,  46  L.  Ed.  669,  670,  22  Sup.  Ct.  381, 
majority  holding  question  as  to  liability  on  injunction  bond  given  in 
Federal  proceedings,  because  of  alleged  effect  of  certain  stipulations 
dismissing  portion  6*f  case  and  of  appeal  from  decree  afterward  ren- 
dered, raises  Federal  question. 

Distinguished  in  Tullock  v.  Mulvane,  184  U.  S.  508,  46  L.  Ed.  665, 
22  Sup.  Ct.  376,  holding  question  as  to  liability  on  injunction  bond  given 
in  Federal  proceedings,  because  of  alleged  effect  of  certain  stipulations 
dismissing  portion  of  case  and  of  appeal  from  decree  afterward  ren- 
dered, raises  Federal  question ;  Huntington  v.  Attrill,  146  U.  S.  683,  36 
L.  Ed.  1133,  13  Sup.  Ct.  234,  holding  question  whether  one  State  has 
given  full  faith  and  credit  to  decisions  of  another  is  Federal. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  540. 
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92  XT.  S.  289-299,  23  L.  Ed.  910,  TOWNSHIP  OF  ELBffWOOD  ▼.  MAEOT. 

State  Supreme  Court  having  decided  that  legislature  cannot  by  subse- 
quent legislation  render  valid  a  vote  by  a  town  to  subscribe  to  railroad 
stock,  if  there  was  no  law  in  force  at  time  of  subscription  authorising  it, 
Federal  courts  will  follow  that  authority. 

Approved  in  Leslie  v.  Urbana,  8  Biss.  436,  Fed.  Cas.  8276,  following 
rule;  Wetherell  v.  Devine,  116  HI.  635,  6  N.  E.  25,  arguendo. 

Distinguished  in  Roberts  v.  Bolles,  101  U.  S.  127,  25  L.  Ed.  884,  where 
bonds  were  issued  under  valid  authority,  but  mode  of  procedure  was 
irregular. 

Validity  and  effect  of  statute  legalizing  defective  election.  Note, 
Ann.  Oas.  1914B,  462; 

Statutes  legalizing  invalid  municipal  contracts.  Note,  27  L.  R.  A. 
697. 

■ 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  R.  A. 
478. 

Where  construction  of  State  Constitution  and  statutes  has  been  fixed 
*y  an  unbroken  series  of  decisions  in  highest  State  court,  Federal  courts  will 
adopt  such  construction. 

Approved  in  City  of  Sioux  Falls  v.  Farmers'  Loan  etc.  Co.,  136  Fed. 
730,  69  C.  C.  A.  373,  where  in  suit  to  restrain  city  from  constructing 
waterworks  complainant's  rights  were  acquired  under  city  contract, 
Federal  courts  follow  State  court  construction  of  State  laws  with  refer- 
ence to  city's  .power  to  increase  debt  to  construct  waterworks;  Louis- 
ville etc.  B.  R.  Co.  v.  Lansford,  102  Fed.  67,  42  C.  C.  A.  160,  holding 
under  Code  Ala.,  §  27,  providing  for  such  damages  as  jury  may  assess 
in  actions  for  wrongful  death,  jte  construed  by  State  courts,  exemplary 
damages  are  recoverable;  East  Oakland  v.  Skinner,  94  U.  S.  257,  24 
I«.  Ed.  126,  reaffirming  rule;  Post  v.  Supervisors  of  Kendall'  County, 
105  U.  S.  669,  26  L.  Ed.  1205,  holding  rule  is  not  affected  by  fact  that 
parties  in  Federal  court  were  not  parties  to  suit  in  State  court;  Jersey 
City  Gas-light  Co.  v.  United  Gas  Imp.  Co.,  46  Fed.  268,  where  construc- 
tion of  State  statute  by  State  court,  relating  to  taxation  of  corporations, 
was  adopted  in  Federal  court;  Board  of  Commrs.  of  Stanly  County  v. 
Coler,  96  Fed.  290,  37  C.  C.  A.  484,  holding  decision  of  State  Supreme 
Court  that  certain  bonds  issued  by  county  were  void  for  want  of  power 
in  county,  under  State  laws,  to  issue  them,  is  binding  on  a  Federal  court 
in  suit  upon  same  bonds;  Winona  etc.  R.  Co.  v.  Deuel,  3  Dak.  25,  12 
N.  W.  569,  and  Jessup  v.  Carnegie,  80  N.  Y.  447,  36  Am.  Bap.  647,  both 
holding  construction  placed  upon  statute  of  State  by  courts  of  that 
State  is,  as  general  rule,  binding  on  courts  of  other  States;  Burley  v. 
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Flint,  9  Bias.  215/  Fed.  Cas.  2168,  and  Burgess  v.  Seligman,  107  U.  S. 
35,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  both  arguendo. 

Distinguished  in  McCall  v.  Hancock,  20  Blatchf.  346,  10  Fed.  9,  where 
rights  of  parties  under  a  statute  had  become  fixed  prior  to  construction 
by  State  court. 

Where  State  statute  or  Constitution  has  been  construed  differently  at 
different  times,  by  highest  court  of  State,  Federal  courts  will  adopt  first 
construction  where  vested  rights  of  purchasers  of  bonds  have  arisen  In  re- 
liance upon  It. 

Approved  in  Anderson  v.  Santa  Anna,  116  U.  S.  364,  29  L.  Ed.  636, 
6  Sup.  Ct.  417,  holding,  where  negotiable  evidence  of  municipal  indebt- 
edness has  been  issued  under  law  which  has  received  construction  by 
State  court,  subsequent  decisions  of  same  court  departing  from  original 
construction  will  not  affect  accrued  rights. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  409. 

Miscellaneous.  Cited  incidentally  in  Leslie  v.  Urbana,  56  Fed.  762, 
6  C.  (X  A.  Ill,  and  Baker  v.  Seattle,  2  Wash.  587,  27  Pac.  466. 

92  U.  S.  299-307,  23  L.  Ed.  715,  CHAMBERLAIN  v.  ST.  PAUL  ETC.  R.  CO. 

In  general,  creditor  has  right  to  claim  benefit  of  security  given  by  his 
debtor  to  a  surety  for  latter's  indemnity. 

Approved  in  Whitehead  v.  Henderson,  67  Ark.  205,  56  S.  W.  1067, 
following  rule;  Weil  v.  Alabama  State  Land  Co.,  175  Fed.  258,  State 
was  principal  debtor,  not  surety,  upon  bonds  issued  in  aid  of  railroad 
construction,  and  doctrine  of  subrogation  had  no  application;  Meeker  v. 
Waldron,  62  Neb.  696,  87  N.  W.  541,  holding  where  collateral  security 
given  by  debtor  to  surety  as  indemnity*  for  his  suretyship,  equity  may 
decree  application  of  proceeds  of  collateral  security  to  payment  of  prin- 
cipal indebtedness;  Pendery  v.  Allen,  50  Ohio  St.  131,  19  L.  R.  A.  370, 
33  N.  E.  718,  where  property  pledged  as  indemnity  was  held  to  inure 
to  benefit  of  creditor. 

Where  land  is  conveyed  to  State  by  railroad,  as  indemnity  against 
losses'  on  her  bonds  loaned  to  it,  bondholders  have  no  equity  for  the  appli- 
cation of  the  land  to  their  claim,  but  State  may  sell  same  free  from  equities. 

Approved  in  Weil  v.  Alabama  State  Land  Co.,  175  Fed.  256,  257, 
holders  of  State  bonds  issued  in  aid  of  railroad  construction  could  not 
enforce  bonds  against  lands  mortgaged  to  State  by  railroad  company; 
Stevens  v.  Louisville  etc.  R.  Co.,  2  FKpp.  731,  3  Fed.  686,  and  Cunning- 
ham v.  Macon  etc.  R.  Co.,  156  U.  S.  419,  420,  39  L.  Ed.  476,  15  Sup.  Ct. 
365,  both  following  rule;  Tompkins  v.  Little  Rock  etc.  Ry.  Co.,  5  Mc- 
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Crary,  613,  614,  18  Fed.  354,  355,  holding  railroad  company  not  liable 
on  State  bonds  issued  for  its  benefit  to  aid  in  construction  of  road; 
Forstall  v.  Board  of  liquidation,  30  La.  Ann.,  pt.  II,  1152,  holding  the 
indorsement  of  bonds,  on  which  the  State  was  principal  obligor,  by 
officers  of  company,  for  mere  purpose  of  transferring  title,  created  no 
obligation  on  company;  State  v.  Young,  29  Minn.  522,  9  N.  W.  737,  as 
authority  for  holding  relation  of  debtor  and  creditor  existed  between 
State  and  bondholders,  in  case  of  bonds  in  question. 

Distinguished  in  dissenting  opinion  in  Tompkins*  v.  Little  Rock  etc. 
Ry.  Co.,  21  Fed.  382,  majority  holding  railroad  not  liable  on  State  bonds 
issued  for  its  benefit  to  aid  in  construction  of  road. 

Miscellaneous.  Cited  in  Hoyt  v.  Latham,  143  U.  S.  559,  36  L.  Ed.  262, 
12  Sup.  Ct.  570,  incidentally;  Hand  v.  Savannah  etc.  R.  Co.,  12  S.  C. 
353,  as  bearing  on  question  of  equitable  estoppel. 

92  V.  8.  307-315,  23  L.  Ed.  652,  COMMISSIONERS  OF  T.ABAMTF.  00.  ▼. 
ALBANY  OO. 

Counties,  cities  and  towns  are  municipal  corporations,  and  derive  all 
their  powers  from  source  of  their  creation,  the  legislature,  except  where  Con- 
stitution of  State  provides  otherwise. 

Approved  in  State  v.  Hagen,  136  La.  872,  67  South.  936,  municipal 
corporation  includes  parish,  and  appellate  jurisdiction  of  Supreme  Court 
extends  to  cases  arising  under  ordinance  of  parish;  Lincoln  Co.  v. 
Brock,  37  Wash.  17,  79  Pac.  478,  county  is  municipal  corporation  within 
constitutional  provision  prohibiting  appropriation  of  right  of  way  for 
use  of  corporations  other  than  municipal  until  full  compensation  made; 
State  v.  Braxton  County  Court,  60  W.  Va.  355,  55  S.  E.  388,  County 
Courts  cannot  refuse  obedience  to  legislative  act  limiting  power  to  raise 
money  by  taxation  for  discharge  of  existing  debts;  dissenting  opinion 
in  Allen  v.  Reed,  10  Okl.  134,  149,  63  Pac.  870,  875,  majority  holding 
void  Stats.  1893,  c.  23,  relating  to  change  of  county  seats;  Layton  v. 
Mayor,  50  La.  Ann.  124,  23  South.  100,  holding  it  the  legislative  province 
exclusively  to  incorporate  cities  or  extend  their  limi,ts;  Wilcox  v.  Deer 
Lodge,  2  Mont.  577,  holding  statute  valid  which  required  officers  of 
county  to  issue  county  warrants  to  certain  persons  to  reimburse  them 
for  constructing  a  road  in  county ;  Wooster  v.  Plymouth,  62  N.  H.  210, 
holding  legislature,  by  incorporating  municipality,  does  not  divest  itself 
of  any  powers  over  inhabitants  which  it  possessed  before  charter  was 
granted;  Vincent  v.  Lincoln,  30  Fed.  751,  753,  where  it  was  held  coun- 
ties in  Nevada  are  liable  to  suit  same  as  natural  persons ;  Eagle  v.  Beard, 
33  Ark.  504,  reaffirming  rule ;  Walston  v.  Nevin,  128  U.  S.  582;  32  L.  Ed. 
646,  9  Sup.  Ct  193,  arguendo. 
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Modified  in  Powder  River  Cattle  Co.  v.  Board  of  Commrs.  of  Jackson 
County,  3  Wyo.  608,  29  Pac.  365,  where  it  was  held  term  "municipal 
corporations"  did  not  refer  to  counties. 

County  as  municipal  corporation.    Note,  Ann.  Oas.  19140,  968. 

Municipal  corporations  have  no  Inherent  jurisdiction  to  make  1*wb  or  to 
adopt  governmental  regulations. 

Approved  in  State  v.  King  County,  45  Wash.  523,  88  Pac.  "936,  act 
providing  that  counties  may  contract  indebtedness  for  strictly  county 
purposes  did  not  give  county  power  to  issue  bonds  for  construction  of 
ship  canal  for  benefit  of  Federal  government;  Hoffman  v.  Gallatin  Co. 
Commissioners,  -18  Mont.  239,  44  Pac.  977,  holding  proceeding,  by  which 
county  contracted  indebtedness  in  excess  of  amount  allowed  by  law, 
to  be  fraudulent,  and  contracts  to  pay,  void. 

Legislatures  have  unlimited  power  to  alter,  annul  or  repeal  charters  of 
such  corporations  unless  State  Constitution  provides  otherwise. 

Approved  in  Houck  v.  Little  River  Drainage  pist.,  239  U.  S.  267,  60 
L.  Ed.  275,  36  Sup.  Ct.  62,  Supreme  Court  affirms  decision  of  State  court 
that  charter  of  taxing  district  as  public  corporation  was  not  contract 
that  laws  it  was  created  to  administer  would  not  be  changed ;  Hunter  v. 
Pittsburgh,  207  U.  S.  178,  52  L.  Ed.  159,  28  Sup.  Ct.  40,  act  providing  for 
union  of  contiguous  municipalities  under  which  cities  of  Pittsburgh  and 
Allegheny  were  consolidated  was  not  invalid  as  permitting  voters  of 
larger  city  to  overpower  voters  of  smaller  city  and  compel  union; 
Attorney  General  v.  Lowrey,  199  U.  S.  239,  50  L.  Ed.  170,  26  Sup.  Ct.  27, 
upholding  Mich.  Laws  1901,  No.  315,  relating  to  school  districts ;  Worces- 
ter v.  Worcester  etc.  St.  Ry.  Co.,  196  U.  S.  549,  49  L.  Ed.  595,  25  Sup. 
Ct.  327,  upholding  Mass.  Laws  1898,  c.  578,  abrogating  provisions  of 
contract  between  street  railway  and  city  with  reference  to  paving  of 
streets  through  which  company  has  franchise;  Reclamation  District  v. 
Superior  Court,  171  Cal.  680,  154  Pac.  849,  act  creating  reclamation  dis- 
trict and  providing  for  building  of  levee  damaging  county  roads,  bridges 
and  buildings  was  not  taking  of  private  property,  since  county  has  no 
proprietary  interest  therein  as  against  State ;  Pass  School  Dist.  v.  Holly- 
wood City  School  Dist.,  156  Cal.  419,  20  Ann.  Gas.  87,  26  L.  R.  A. 
(N.  S.)  485,  105  Pac.  123,  by  annexation  of  land  belonging  to  school 
district  to  city  school  district,  legal  title  to  property  passed  to  trustees 
of  new  district,  since  control  of  school  property  is  vested  in  trustees  of 
district;  Early  County  v.  Baker  County,  137  Ga.  126,  128,  72  S.  E.  905, 
906,  statute  providing  for  delineation  of  disputed  county  line  was  not  in- 
valid as  attempt  to  confer  judicial  power  upon  Secretary  of  State; 
State  v.  Grefe,  139  Iowa,  27,  31,  117  N.  W.  17,  18,  upholding  act  au- 
thorizing consolidation  of  all  territory  in  city  of  first  class,  having  popu- 
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lation  of  fifty  thousand,  into  one  independent  school  district ;  Durrett  ▼. 
Davidson,  122  Ky.  861,  864,  8L.B.A.  (N.  8.)  646,  93  S.  W.  28,  29, 
under  act  levying  one-half  cost  of  turnpikes  on  adjacent  districts,  and 
one-half  upon  county  as  whole,  person  whose  property  was  not  located 
within  turnpike  district  acquired  no  vested  rights  which  were  violated 
by  act  providing  for  payment  of  turnpikes  by  general  taxation;  Miller 
v.  City  of  Pineville,  121  Ky.  216,  89  S.  W.  262,  in  absence  of  statutory 
provision  to  contrary,  property  placed  beyond  limits  of  city  upon  change 
of  boundaries  is  not  subject  to  taxation  for  payment  of  bonds  issued  by 
city  while  territory  was  within  its  limits;  Associated  Schools  v.  School 
Dist  No.  63,  122  Minn.  267,  47  L.  R.  A.  (N.  S.)  200,  142  N.  W.  326, 
upholding  statute  imposing  instruction  in  agriculture  and  home  econom- 
ics upon  local  communities;  In  re  Hunter,  104  Minn.  385,  116  N.  W. 
925,  upholding  statute  separating  unplatted  agricultural  land  from  cor- 
porate limits  of  cities  of  less  than  ten  thousand  inhabitants;  State  v. 
Brill,  100  Minn.  518,  10  Ann.  Oas.  425,  111  N.  W.  647,  act  requiring 
judges  of  District  Court  to  appoint  members  of  board  of  control  of 
county  was  invalid  as  improper  delegation  of  executive  power;  Bisenius 
v.  City  of  Randolph,  82  Neb.  527,  118  N.  W.  129,  upholding  statute 
authorizing  owner  of  unplatted  agricultural  lands  within  city  to  peti- 
tion District  Court  to  disconnect  such  real  estate  from  city  limits ;  School 
Dist.  No.  94  v.  King,  20  N.  D.  621, 127  N.  W.  518,  upholding  act  dividing 
school  districts  and  attaching  parts  to  city,  town  or  village;  dissenting 
opinion  in  Ex  parte  Corliss,  16  N.  D.  514,  114  N.  W.  981,  majority  hold- 
ing that  State's  attorney  was  guilty  of  contempt  for  violating  order 
excluding  him  from  visiting  grand  jury  room  while  grand  jury  was  in 
session;  Forsyth  v.  Hammond,  71  Fed.  446,  18  C.  C.  A.  175,  holding 
statute  giving  right  of  appeal  to  courts  from  action  of  county  boards  in 
enlarging  bounds  of  municipality  is  void,  since  power  to  enlarge  or 
contract  such  boundaries  is  legislative,  not  judicial;  New  Orleans  v. 
New  Orleans  Waterworks  Co.,  142  U.  S.  90,  85  L.  Ed.  947,  12  Sup.  Ct. 
146,  and  Agawam  v.  Hampden,  130  Mass.  530,  both  holding  municipal 
powers  are  not  created  and  Tegulated  by  contract;  State  v.  St.  Louis 
etc.  Ry.  Co.,  9  Mo.  App.  537,  holding,  wfiere  municipality  has  duly  as- 
sessed and  levied  a  tax,  the  legislature  may  by  act  which  takes  effect 
before  such  tax  is  due  annul  assessment  so  made;  People  v.  Board  of 
Supervisors  of  Ulster  County,  94  N.  Y.  267,  holding  legislature  has  power 
to  prescribe  manner  in  which  debts  of  town  shall  be  paid;  Morrow  Co. 
v.  Hendryx,  14  Or.  401,  12  Pac.  809,  holding  valid  act  dividing  county; 
Winters  v.  George,  21  Or.  258,  27  Pac.  1043,  in  affirming  validity  of  act 
consolidating  municipal  corporations;  Supervisors  of  Stafford  Co.  v. 
Lack,  80  Va.  226,  holding  act  revoking  powers  conferred  on  county  com- 
missioners does  not  impair  obligation  of  a  contract ;  Board  of  Education 
v.  Board  of  Education,  30  W.  Va.  429,  4  S.  E.  .642,  reaffirming  rule ;  State 
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v.  Forest  Co.,  74  Wis.  615,  43  N.  W.  553,  holding  legislature  may,  by 
special  act,  provide  boundaries  of  towns  may  only  be  changed  in  par- 
ticular manner,  although  by  prior  general  statute  a  different  manner  had 
been  provided. 

Legislative  control  over  the  property  of  municipalities.    Note,  35 
Am.  St.  Rep.  539. 

Municipal  corporations  are  denominated  public  corporations  for  reason 
that  they  are  out  parts  of  machinery  employed  In  carrying  on  affairs  of) 
State. 

Approved  in  Saginaw  County  Suprs.  v.  Hubinger,  137  Mich.  76,  100 
N.  W.  263,  upholding  Loc.  Acts  1901,  p.  114,  No.  335,  providing  for 
county  road  system  in  certain  county  and  impliedly  repealing  act  of 
1895,  providing  for  township  road  systems;  McCord  v.  Pueblo,  5  Colo. 
App.  53,  36  Pac.  1110,  holding  a  municipality  is  liable  for  injuries  caused 
by  negligence  to  same  extent  a  private  person  or  corporation  would  be; 
Hill  v.  Boston,  122  Mass.  380,  23  Am.  Rep.  367,  holding  city  not  liable 
for  injury  sustained  by  child  by  reason  of  unsafe  condition  of  a  stair- 
case in  a  schoolhouse;  Templeton  v.  Linn.  Co.,  22  Or.  316,  15  L.  R.  A. 
732,  29  Pac,  796,  in  affirming  validity  of  act  repealing  act  making  coun- 
ties liable  for  injuries  resulting  from  defects  in  highways. 

If  part  of  territory  and  inhabitants  of  county  or  town  are  separated 
from  It  by  annexation  to  another  or  by  creation  of  new  corporation,  the 
former  corporation  retains  aU  public  property  and  remains  subject  to  all 
corporation  obligations,  unless  some  different  provision  should  be  made  b^ 
act  authorising  separation. 

Approved  in  Planters'  etc.  Bank  v.  Huiett  Tp.,  132  Fed.  628,  fact  that 
after  township  issued  bonds  it  was  transferred  to  new  county  does  not 
affect  liability  of  its  people  or  property  for  payment  of  bonds ;  Taylor  v. 
Pine  Grove  Township,  132  Fed.  567,  where  after  issue  of  township  bonds 
boundaries  changed  so  as  to  include  new  territory,  all  territory  and  prop- 
erty  therein  is  liable  for  payment  of  bonds;  Riverside  Co.  v.  San  Ber- 
nardino Co.,  134  Cal.  521,  66  Pac.  790,  holding  where  new  county  sued 
old  after  commissioners  had  determined  rights  of  counties  to  assets  and 
debts,  court  could  not  set  aside  acts  of  commissioners*  and  direct  them 
to  find  several  matters  in  certain  manner,  different  from  former  find- 
ings; Shoshone  County  v.  Thompson,  11  Idaho,  143,  81  Pac.  76,  under 
§  5  of  Act  of  1903,  annexing:  part  of  Shoshone  county  to  Nez  Perce 
county,  tax  sale  certificates  and  tax  deeds  and  delinquent  taxes  belong 
to  Shoshone  county;  McCully  v.  Board  of  Education,  63  N.  J.  L.  21, 
42  Atl.  777,  holding  under  school  act  of  April  6,  1897,  when  new  borough 
set  off  from  township  and  formed  into  school  district,  and  there  is  school- 
house  in  borough  belonging  to  township,  township  board  on  paying  debt 
for  its  erection  may  recover  from  borough;  Union  Tp.  v.  Oakdale  Tp., 
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30  Okl.  710,  39  L.  B.  A.  (N.  8.)  284,  120  Pac.  969,  where  act  divides 
township,  old  township  retains  title  to  all  public  property,  except  that 
located  in  detached  territory,  and  is  responsible  for  debts  contracted 
before  division,  unless  act  of  division  provides  otherwise;  Stuart  v. 
Kirley,  12  S.  D.  255,  81  N.  W.  149,  upholding  Laws  1897,  c.  41,  provid- 
ing for  change  of  county  boundaries,  though  legislature  failed  to  provide 
for  apportionment  of  indebtedness  of  counties  whose  boundaries  are 
changed;  Crabb  v.  Celeste  Independent  School  Dist,  105  Tex.  200,  202, 
Ann.  Oas.  1915B,  1146,  39  L.  R.  A.  (N.  8.)  601,  146  S.  W.  531,  where 
independent  school  district  has  voted  school  tax,  annexed  district  can- 
not be  made  subject  to  tax  without  vote  of  taxpayers;  City  of  Victoria 
v.  Victoria  County,  100  Tex.  451,  101  S.  W.  196,  where  government  of 
Coahuila  and  Texas  granted  four  leagues  of  land  for  colonization  pur- 
poses, and  town  was  established,  legislature  of  Texas  could  place  title 
to  unsold  portion  of  grant  in  town  for  use  and  benefit  of  citizens; 
Douglas  County  v.  Grant  County,  72  Wash.  330,  331,  332,  130  Pac.  368, 
369,  act  dividing  county  and  requiring  new  county  to  pay  proportion  of 
old  county's  bonded  indebtedness  was  valid,  and  governed  division  of 
property  rights;  In  re  Apportionment  of  Indebtedness  etc.  Big  Horn 
Counties,  8  Wyo.  22,  54  Pac.  1078,  holding  Rev.  Stats.  1887,  §§  678-683, 
regulating  apportionment  of  county  assets  and  debts  on  organization  of 
new  counties,  not  repealed  by  Const.,  art.  XII,  §  2 ;  Tulare  Co.  v.  Kings 
Co.,  117  Cal.  199,  49  Pac.  10,  holding  in  absence  of  legislation  on  sub- 
ject, old  county  cannot  maintain  an  action  against  the  new  to  recover 
any  part  of  existing  indebtedness;  People  v.  Trustees  of  School  Town- 
ship 39,  86  HI.  616,  and  Wellington  v.  Wellington,  46  Kan.  221,  26  Pac. 
418,  where  new  township  created  from  portions  of  old  ones  was  held 
not  entitled  to  share  of  public  property  held  by  them;  Johnson  v.  San 
Diego,  109  Cal.  475,  30  L.  R.  A.  180,  42  Pac.  251,  and  Vandriss  v.  Hill, 
58  Elan.  613,  50  Pac.  873,  where  township  organized  from  territory  of 
old  township  was  held  not  liable  on  bonds  issued  by  latter;  State  v. 
Lake  City,  25  Minn.  415,  416,  417,  holding  statute  creating  new  munici- 
pality out  of  portion  of  old  one  valid,  although  it  made  no  provision 
for  new  corporation  sustaining  portion  of  debts  previously  incurred; 
Winona  v.  School  Dist,  40  Minn.  19,  12  Am.  St.  Rep.  692,  41  N.  W.  542, 
holding,  in  absence  of  provision  relating  thereto,  even  that  public  prop- 
erty found  within  bounds  of  new  corporation  belongs  to  old  one;  Custer 
Co.  v.  Yellowstone  Co.,  6  Mont.  47,  9  Pac.  590,  and  Territory  v.  Board 
of  Commrs.  of  Cascade  County,  8  Mont.  406,  7  L.  R.  A.  107,  20  Pac.  811, 
where  act  creating  new  county  .provided  it  should  bear  portion  of  debt 
of  old  county;  Bloomfield  Twp.  v.  Glen  Ridge,  55  N.  J.  Eq.  507,  37  Atl. 
64,  holding  further  as  to  remedy  where  new  corporation  seeks  to  inter- 
fere with  public  property  of  old  corporation;  Commissioners  of  Dare 
v.  Commissioners  of  Currituck,  95  N.  C.  192,  holding  property  of  a 
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county  does  not  belong  to  the  people,  as  such,  individually  or  collectively 
— it  belongs  to  county  as  an  organization;  Los  Angeles  Co.  v.  Orange 
Co.,  97  Cal.  331,  32  Pac.  316,  Washington  Co.  v.  Weld  Co.,  12  Colo.  154, 
157,  20  Pac.  273,  275,  Board  of  Supervisors  of  Chickasaw  County  v. 
Board  of  Supervisors  of  Summer  County,  58  Miss.  622,  Board  of  Super- 
visors of  Clay  County  v.  Chickasaw  Co.,  64  Miss.  543,  1  South.  755,  and 
Gilliam  Co.  v.  Wasco  Co.,  14  Or.  525,  13  Pao.  324,  all  applying  principle 
to  division  of  county;  Brewis  v.  Duluth,  3  MeCrary,  224,  13  Fed.  335, 
Coler  v.  Dwight  School  Twp.,  3  N.  D.  261,  28  L.  R.  A.  654,  55  N.  W.  592, 
and  O'Connor  v.  Memphis,  6  Lea,  737,  all  holding  new  corporation  em- 
bracing same  territory  as  old  is  liable  for  debts  of  old  corporation; 
Hughes  v.  Ewing,  93  Cal.  418,  28  Pac.  1067,  Livingston  v.  School  Dis- 
trict, 9  S.  D.  106,  107,  68  N.  W.  168,  and  Board  of  Education  v.  Board 
of  Education,  30  W.  Va.  430',  431,  432,  4  S.  E.  643,  644,  all  applying 
principle  to  division  of  a  school  district;  Savings  &  Loan  Assn.  v.  Al- 
turas,  65  Fed.  681,  683,  Johnson  v.  San  Diego,  109  Cal.  480,  SO  L.  R.  A. 
181,  42  Pac.  252,  Lawrence  v.  Meade,  6  S.  D.  533,  62  N.  W.  133,  Board 
of  County  Commrs.  of  Crook  County  v.  Rollins  Invest.  Co.*  3  Wyo.  475, 
27  Pac.  685,  and  Little  Rock  v.  North  Little  Rock,  72  Ark.  202,  79  S.  W. 
787,  all  arguendo. 

Distinguished  in  Mount  Pleasant  v.  Beckwith,  100  U.  S.  526,  25  L.  Ed. 
701  (affirming  7  Biss.  153,  Fed.  Cas.  1213),  holding  where  municipality 
is  legislated  out  of  existence,  and  its  territory  is  assigned  to  other 
municipalities,  its  debts  follow  its  territory. 

New  counties — Their  relation  and  that  of  their  officers  to  old  coun- 
ties.   Note,  20  Am.  St.  Rep.  677. 

Legal  results  of  change  of  county  boundaries,  or  erection  of  new 
county  out  of  part  of  old  one,  with  respect  to  whether  legal  pro- 
ceedings are  to  be  conducted  in  courts  of  old  or  of  new  county. 
Note,  85  Am.  Dec.  101. 

Repeal  or  modification  of  statute  affecting  municipal  corporation  as 
impairment  of  obligation  of  contract  of  State  and  municipality. 
Note,  4  Amu  Oas.  794. 

Division  of  territory  of  municipality,  town  or  county  as  affecting 
assets  and  liabilities.    Note,  89  L.  R.  A.  (N.  S.)  285,  289,  291. 

Legislature  possesses  power  to  divide  counties  and  towns  at  its  pleasure, 
and  to  apportion  common  property  and  common  burden  in  such  manner  as 
may  seem  reasonable  and  equitable. 

Approved  in  Hammond  v.  Clark,  136  Ga.  330,  38  L.  R.  A.  (N.  S.)  77, 
71  S.  E.  487,  upholding  amendment  to  State  Constitution  ratifying  legis- 
lative act  to  increase  salaries  of  judges  in  certain  circuits,  and  to  have 
increase  paid  by  counties  containing  cities  of  not  less  than  certain  popu- 
lation ;  Blake  v.  Jacks,  18  Idaho,  75,  188  Am.  St.  Rep.  177,  27  L.  R.  A. 
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(N.  8.)  114,  108  Pac.  536,  under  statute  indebtedness  of  county  becomes 
burden  upon  all  taxable  property,  including  that  annexed  after  creation 
of  indebtedness;  State  v.  Falk,  89  Minn.  273,  94  N.  W.  881,  holding 
proviso  to  section  2,  chapter  124,  page  270,  Laws  1895,  does  not  disfran- 
chise electors  haying  right  to  vote  upon  organization  of  new  county; 
Board  of  Education  v.  State  Board  of  Education,  81  N.  J.  L.  217,  81 
Atl.  166,  where  board  of  education  of  township  employed  teacher  to 
teach  in  certain  school,  and  subsequently  by  division  of  township  this 
school  was  in  separate  school  district,  new  district  was  not  bound  by 
contract;  McCully  v.  Tracy,  Collector,  66  N.  J.  L.  490,  49  Atl.  436,  hold- 
ing where,  after  judgment  against  township  board  of  education,  por- 
tion of  territory  severed  by  legislative  act,  township  liable  for  all  debts 
contracted  before  severance;  Burleigh  County  v.  Kidder  County,  20  N.  D. 
39,  125  N.  W..1068,  where  county  is  divided,  and  detached  territory  is 
annexed  to  another  county,  apportionment  of  debts  belongs  exclusively 
to  legislature,  not  to  courts;  Winslow  v.  France,  20  Okl.  310,  94  Pac. 
691,  Woods  county  as  now  constituted  succeeds  to  property  of  county 
as  it  existed  before,  except  that  which  falls  within  boundaries  of  de- 
tached territory,  but  subject  to  action  of  first  legislature  and  jurisdic- 
tion of  court;  Frantz  v.  Autry,  18  Okl.  619,  91  Pac.  212,  dismissing 
action  of  taxpayer  to  enjoin  publication  of  proclamation  to  submit  ordi- 
nance to  electors  for  dividing  Woods  county;  Kennedy  v.  Mayor  of  Paw- 
tucket,  24  R.  I.  469,  53  Atl.  320,  upholding  Pub.  Laws,  c.  1018,  providing 
for  appointment  of  commissioners  to  divide  city  into  wards  and  wards 
into  election  districts ;  Stuart  v.  Kirley,  12  S.  D.  258,  81  N.  W.  150,  up- 
holding Laws  1897,  c.  41,  providing  for  change  of  county  boundaries, 
though  legislature  failed  to  provide  for  apportionment  of  indebtedness 
of  counties  whose  boundaries  are  changed;  Washburn  Waterworks  Co. 
v.  City  of  Washburn,  129  Wis.  81,  108  N.  W.  197,  where  waterworks 
company  under  ordinance  embodying  agreement  supplied  town  with 
water,  and  subsequently  town  was  incorporated  into  city  continuing  to 
receive  water  supply,  city  was  liable  on  contract;  dissenting  opinion  in 
People  v.  George,  3  Idaho,  98,  26  Pac.  993,  majority  holding  void  act 
of  March  3,  1891,. creating  counties  of  Alta  and  Lincoln,  and  to  appor- 
tion debt  of  Logan  county;  Pulaski  v.  County  Judge,  37  Ark.  343,  affirm- 
ing validity  of  act  apportioning  indebtedness  between  divided  counties; 
Board  of  Commrs.  Cheyenne  Co:  v.  Board  Co.  Commrs.  of  Brent  County, 
15  Colo.  326,  25  Pac.  510,  and  Commrs.  Sedgwick  Co.  v.  Bunker,  16 
Kan.  501,  both  holding  on  division  of  counties,  the  matter  of  apportion- 
ment of  indebtedness  and  property  rests  exclusively  with  legislature; 
Fitzpatrick  v.  Board  of  Trustees  of  Mt.  Sterling  Graded  Schools,  87  Ky. 
138,  7  S.  W.  898,  holding  statute  valid  which  cut  off  portion  of  school 
district  and  released  it  from  burdens  of  old  district;  Perry  Co.  v.  Con- 
way Co.,  52  Ark.  432,  6  L.  E.  A.  666,  12  S.  W.  878,  and  Orvil  Twp.  v. 
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Woodcliff,  61  N.  J.  L.  109,  38  Atl.  686,  both,  holding  statute  apportion- 
'  ing  public  property  and  also  public  liabilities  valid,  although  not  passed 

until  after  formation  of  new  borough;  People  v.  George,  2  Idaho,  838, 

26  Pac.  993,  dissenting  opinion  in  Wooster  v.  Plymouth,  62  N.  H.  212, 
'and. Barber  Asphalt  Pav.  Co.  v.  French,  158  Mo.  564,  58  S.  W.  940,  all 

arguendo. 

Legislative  power  to  annex  territory  to  municipalities.    Note,  27 
L.  R.  A.  737. 

Upon  division  of  a  municipality,  in  absence  of  legislative  regulations, 
each  portion  will  hold  in  severalty,  for  public  purposes,  public  property 
which  falls  within  its  limits. 

Approved  in  Consolidated  School  Disk  v.  School  Dist.  No.  24,  33  Okl. 
322,  125  Pac.  730,  where  part  of  territory  of  one  school  district  is  an- 
nexed to  another,  property  within  detached  territory  belongs  to  munici- 
pality to  which  it  is  attached,  and  each  is  responsible  for  debts  con- 
tracted by  it  prior  to  change;  Bloomfield  Twp.  v.  Glen  Ridge,  54  N.  J. 
Eq.  280,  33  Atl.  927,  holding  right  to  use  and  regulate  sewers. and 
hydrants  lying  within  territory  of  new  corporation  belongs  to  it;  Pres- 
cott  v.  Lennox,  100  Tenn.  592,  47  S.  W.  181,  where  school  district  was 
divided;  Wellington  v.  Wellington,  46  Kan.  217,  26  Pac.  417,  arguendo. 

Liability  of  cities  for  the  negligence  and  other  misconduct  of  their 
officers  and  agents.    Note,  30  Am.  St.  Rep.  382. 

Liability  of  counties,  mode  of  its  enforcement,  and  power  of  legis- 
lature to  modify  or  impair.    Note,  6$  Am,  Dec.  291,  298." 

Right  of  creditor  to  be  subrogated  to  securities  given  to  surety. 
Note,  6  Ann.  Oas.  396. 

*  ■■■- 

92  V.  S.  315-320,  23  X».  Ed.  515,  REPUBLICAN  BIVEB  BRIDGE  OO.  v. 
KANSAS  ETO.  BY.  OO. 

In  cases  where  an  the  evidence  becomes  part  of  record  In  highest  court 
of  State,  Supreme  Court,  on  such  record  being  brought  before  it,  may  re- 
view decision  of  State  court  on  both  law  and  fact,  so  far  as  necessary  to 
determine  validity  of  right  set  up  under  act*  of  Congress. 

Approved  in  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  222,  48 
L.  Ed.  948,  24  Sup.  Ct.  632,  applying  cole  to  validity  of  placer  mining 
claim. 

Denied  in  Cedar  Rapids  Gas  Light  Co.  v.  City  of  Cedar  Rapids,  223 
U.  S.  668,  56  L.  Ed.  604t  32  Sup.  Ct.  389,  Federal  Supreme  Court,  upon 
writ  of  error  to  State  court  in  chancery  case,  will  not  re-examine  evi- 
dence to  determine  whether  gas  rate  is  confiscatory. 

Modified  in  £gan  v.  Hart,  165  U.  S.  189,  41  L.  Ed.  681,  17  Sup.  Ct. 
300,  holding,  on  error  to  State  court  in  chancery  case,  as  in  case  at  law, 
Supreme  Court  is  concluded  by  findings  of  State  court. 
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On  an  Appeal  from  State  court,  Supreme  Court  has  no  power  to  review 
facts  in  common-law  action  submitted  to  Jury,  or  to  court,  if  jury  be  waived, 
and  passed  upon  by  verdict  or  findings. 

Approved  in  Hedrick  v.  Atchison  etc.  R.  Co.,  167  U.  S.  677,  42  L.  Ed. 
322,  17  Sup.  Ct.  924,  and  Dower  v.  Richards,  151  U.  S.  670,  671,  38  L.  Ed. 
310,  14  Sup.  Ct.  457,  both  holding  upon  writ  of  error  to  highest  State 
court  in  action  at  law,  Supreme  Court  cannot  review  judgment  upon 
question  of  fact;  Central  Pac.  R.  Co.  v.  California,  162  U.  S.  115,  40 
L.  Ed.  911,  16  Sup.  Ct.  775,  holding  decision  of  highest  court  of  State 
that  findings  of  trial  court  on  certain  questions  of  fact  were  conclusive 
binding  on  Supreme  Court. 

Questions  considered  by  Federal  Supreme  Court,  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  E.  A.  573,  577. 

Finding  by  State  court  on  a  fixed  question  of  law  and  fact,  which  would 
be  concluded  by  verdict  of  Jury,  is  conclusive  on  Supreme  Courtv 

Approved  in  Sparks  v.  Brown,  2  Wash.  Ter.  432,  7  Pac.  864,  holding 
decision  of  Secretary  of  Interior  on  mixed  question  of  law  and  fact 
properly  presented,  not  reviewable,  unless  fraud  or  mistake  is  alleged. 

92  V.  B.  320-326,  23  I*  Ed.  608,  WILSON  v.  BOTOE. 

Mortgage  given  by  railroad  company  on  its  road,  and  property  to  State 
aa  security  for  bonds  Issued  for  its  benefit,  includes  under  term  "property," 
all  lands  owned  by  company. 

Approved  in  Taylor  v.  Purdy,  151  Ky.  87,  151  S.  W.  47,  hoWing  deed 
of  gift  conveying  all  of  donor's  estate,  real  and  personal,  was  sufficiently 
definite  to  be  valid,  and  carried  with  it  note  in  favor  of  donor;  John- 
son v.  Grissard,  51  Ark.  414,  3  L.  R.  A.  796,  11  S.  W.  586,  holding  a 
mortgage  of  "all  my  crop  of  corn,  cotton  or  other  produce  that  I  may 
raise  in  year  1884,  in  Faulkner  county,  Arkansas,"  not  void  for  uncer- 
tainty; Leslie  v.  Merrick,  99  Ind.  184,  holding  mortgage  of  lands  de- 
scribed as  "all  lands  owned  by  mortgagor,"  can  be  made  certain  by 
evidence  aliunde;  Roehl  v.  Haumesser,  114  Ind.  314,  15  N.  E.  348,  hold- 
ing contract  in  general  terms  to  devise  "one-half  my  estate"  not  void 
for  want  of  more  particular  description;  Higgins  v.  Higgins,  121  Cal. 
489,  66  Am.  St.  Rep,  58,  53  Pac.  1082,  and  Slater  v.  Brecse,  36  Mich.  81, 
both  holding  it  not  essential  to  validity  of  a  deed  that  property  be  so 
described  as  to  avoid  necessity  of  appeal  to  extrinsic  proof;  Howard  v. 
Iron  &  Land  Co.,  62  Minn.  301,  64  N.  W.  898,  holding  a  mortgage  given 
by  a  corporation  on  all  its  property  "whatsoever  and  wheresoever  both 
present  and  future,"  as  between  parties,  creates  equitable  mortgages; 
Chouteau  v.  Allen,  70  Mo.  327,  and  Wilson  v.  Beckwith,  117  Mo.  75,  76, 
77,  78,  22  S.  W.  642,  643  (overruled  by  Wilson  v.  Ward  Lumber  Co.,  67 
Fed.  679,  680),  and  Wilson  v.  Beckwith,  140  Mo.  373,  374,  377,  378,  379, 
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380,  381,  382,  387,  41  S.  W.  988,  989,  990,  991,  992,  holding  so^alled 
"Congress  lands,"  granted  to  State  to  aid  in  construction  of  railroads, 
and  appropriated  by  State  to  aid  railroad  in  question,  were  embraced  in 
and  covered  by  mortgage;  McCulloh  v.  Price,  14  Mont.  322,  48  Am,  St. 
Rep.  638,  36  Pac.  195,  holding  description  of  real  estate  in  deed  of  as- 
signment, as  all  lands  of  grantor  of  every  description  wheresoever  sit- 
uated, passes  title,  and  is  not  too  general;  Chapman  v.  Pittsburg  etc. 
R.  R.  Co.,  26  W.  Va.  231,  holding  general  description  of  property  in  a 
deed  is  sufficient  to  pass  title  thereto.  Cited,  arguendo,  in  Parker  v. 
New  Orleans  etc.  R.  Co.,  33  Fed.  696,  holding  in  equity  property  to  be 
acquired  may  be  mortgaged;  Tishomingo  Inst.  v.  Allen,  76  Miss.  133, 
23  South.  959,  and  Enowlton  v.  Dolan,  151  Ind.  86,  51  N.  E.  99,  in  deter- 
mining validity  of  a  conveyance  made  by  a  court  commissioner. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  McGee,  115  U.  S.  476,  29 
L.  Ed.  449,  6  Sup.  Ct.  126,  where  question  was  whether  it  was  intent  of 
Congress,  under  act  granting  lands  to  States  to  be  used  in  aid  of  in- 
ternal improvements,  that  such  lands  should  revert  to  government  for 
condition  broken;  Calhoun  v.  Memphis  etc.  R.  Co.,  2  Flipp.  448,  Fed. 
Cas.  2309,  holding,  under  general  mortgage  of  railroad,  after-acquired 
lands  are  not  included,  unless  used  in  connection  with  operation  of  road ; 
Alabama  v.  Montague,  117  U.  S.  610,  29  L.  Ed.  1008,  6  Sup.  Ct.  914, 
where  there  were  words  qualifying  the  general  description;  Morgan  v. 
Donovan,  58  Ala.  263,  where,  under  similar  mortgage,  it  was  held  prop- 
erty not  used  or  to  be  used  in  connection  with  railroad  was  not  included 
in  mortgage;  Mississippi  Valley  Co.  v.  Chicago  etc.  R.  Co.,  58  Miss.  903, 
38  Am.  Rep.  849,  holding  a  party  cannot  make  a  mortgage  so  as  to  cover 
subsequent  acquisitions  of  property. 

What  constitutes  equitable  mortgage.    Note,  4  Am.  St.  Rep.  702. 

Conveying  and   encumbering  property  by  a  general   description. 
Note,  66  Am.  St.  Rep.  62. 

Mortgages — Description  of  property  (not  including  the  question  of 
boundaries).    Note,  137  Am.  St.  Rep.  259. 

Where  mortgaged  lands  are  purchased  from  mortgagor,  purchaser's  title 
is  destroyed  toy  sale  to  third  party  under  foreclosure  of  mortgage. 

Approved  in  Miller  v.  Swann,  150  U.  S.  135,  87  L.  Ed.  1029,  14  Sup. 
Ct.  53  (affirming  89  Ala.  636,  7  South.  772),  following  rule. 

Miscellaneous.  Cited  in  Longworth  v.  Aslin,  106  Mo.  160,  17  S.  W. 
295,  incidentally. 

92  U.  8.  326,  23 1*.  Bd.  610,  WILSON  Y.  McORELLIft. 
Not  cited. 
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To  give  Supreme  Court  jurisdiction  over  judgment  of  State  court;  it 
must  appear  that  a  Federal  question  was  decided,  or  that  judgment  as  ren- 
dered could  not  have  been  given  without  deciding  it. 

Approved  in  Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App.  481,  81  S.  W. 
648,  error  to  Federal  Supreme  Court  lies  in  action  for  injuries  to  pas- 
senger on  interstate  railroad  where  defendant  alleged  it  had  equipped 
engines  and  cars  with  automatic  couplers  and  wheel-brakes  required 
by  interstate  commission  and  that  such  equipment  increased  hazard; 
New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar-Refining  Co.,  125 
U.  S.  29,  31  L.  Ed.  612,  8  Sup.  Ct.  747,  holding  Supreme  Court  has  no 
jurisdiction  of  writ  of  error  to  State  court  on  ground  obligation  of  con- 
tract has  been  impaired,  unless  some  legislative  act  of  State  is  upheld 
by  judgment  sought  to  be  reviewed;  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125 
U.  S.  54,  31  L.  Ed.  637,  8  Sup.  Ct.  759,  where  an  agreement  .relating  to 
a  patent  was  held  not  to  involve  patent  laws,  and  to  be  within  exclusive 
jurisdiction  of  State  courts;  Felix  v.  Scharnweber,  125  U.  S.  60,  31 
L.  Ed.  689,  8  Sup.  Ct.  762,  holding,  where  it  appears,  by  record,  Federal 
question  was  not  involved  in  judgment,  it  cannot  be  originated  by  certifi- 
cate of  chief  justice  of  State  court ;  De  Saussure  v.  Gaillard,  127  U.  S. 
234,  32  L.  Ed.  182,  8  Sup.  Ct.  1062,  and  Hale  v.  Akers,  132  U.  S.  565, 
83  L.  Ed.  446,  10  Sup.  Ct.  175,  both  holding  where  State  judgment  in- 
volves Federal  question,  but  also  is  rendered  on  independent  ground, 
which  is  sufficient  to  sustain  it,  Supreme  Court  will  dismiss  writ  of  error 
without  considering  Federal  question ;  Roby  v.  Colehour,  146  U.  S.  160, 
86  L.  Ed.  924,  13  Sup.  Ct.  50,  holding  Supreme  Court  has  jurisdiction 
over  State  decree  when  necessary  effect  thereof  was  to  determine  ad- 
versely to  plaintiff  in  error  rights  claimed  in  proceedings  in  bankruptcy ; 
Powell  v.  Brunswick,  150  U.  S.  439,  37  L.  Ed.  1136,  14  Sup.  Ct.  168,  and 
Newport  Light  Go.  v.  Newport,  151  U.  S.  537,  38  L.  Ed.  262,  14  Sup. 
Ct.  432,  both  holding  Supreme  Court  must  determine  for  itself  whether 
Federal  question  was  involved  in  judgment  of  State  court ;  Chicago  etc. 
R.  Co.  v.  Chicago,  166  U.  S.  232,  41  L.  Ed.  983,  17  Sup.  Ct.  583,  where 
a  proceeding  to  condemn  private  property  for  public  use  was  held  to 
necessarily  involve  a  Federal  question;  Citizens'  Bank  v:  Board  of 
Liquidation,  98  U.  S.  142,  25  L.  Ed.  115,  and  Kenyon  v.  Knipe,  46  Fed. 
312,  both  holding  it  not  enough  for  record  to  show  Federal  question 
might  be  raised;  Snell  v.  Dwight,  121  Mass.  349,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
66. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  333. 
:— 7 
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What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  474,  477. 

92  U.  8.  330-342,  23  L.  Ed.  666,  ANGLE  v.  NORTHWESTERN  ZJFE  INS. 
CO. 

Party  to  a  note  intrusting  It  to  another  for  use,  with  blanks  not  filled, 
impliedly  authorizes  completion  of  instrument,  but  not  the  varying  of  its 
terms. 

Approved  in  Gronnold  v.  Federal  Union  Surety  Co.,  212  Fed.  911,  129 
C.  C.  A.  .428,  person  signing  blank  indemnity  bond  to  surety  company 
and  allowing  it  to  come  into  hands  of  principal,  who  caused  blanks  to 
be  filled,  was  estopped  from  denying  execution  of  bonds ;  Merritt  v.  Boy- 
den,  191  111.  145,  148,  60  N.  E.  910,  holding  where  negotiable  note  with 
blank  space  before  word  "hundred"  is  delivered,  maker  liable  for  amount 
inserted  to  bona  fide  holder,  though  note  for  one  hundred  dollars  in- 
tended originally;  Young  v.  Baker,  29  Ind.  App.  134,  64  N.  E.  56,  hold- 
ing negotiable  note  delivered  with  blank  spaces  as  to  place  of  payment 
does  not  authorize  insertion  of  name  of  bank  in  blank  spaces;  Theard 
v.  Gueringer,  115  La.  247,  38  South.  981,  where  owner  and  payee  of  note 
for  two  thousand  six  hundred  dollars,  indorsed  by  her  in  blank,  left 
it  with  notary,  who  sold  it  for  two  thousand  dollars,  and  mortgage 
security  sold  by  owner,  purchaser  depositing  amount  of  note  in  court, 
purchaser  of  note  limited  to  two  thousand  dollars  of  fund;  Manhattan 
Sav.  Inst.  v.  New  York  etc.  Bank,  170  N.  Y.  63,  62  N.  E.  1081,  holding 
municipal  coupons  issued  and  registered  as  prescribed  by  statute,  when 
delivered  to  purchaser,  though  space  for  name  of  payee  left  blank,  are 
payable  to  any  subsequent  owner  in  good  faith,  though  stolen;  Smith  v. 
Willing,  123  Wis.  382,  101  N.  W.  694,  where  note  on  printed  form  had 
name  of  payee  blank,  not  negotiable  though  it  contained  provision  for 
confession  of  judgment  in  favor  of  holder;  Winter  v.  Pool,  104  Ala.  583, 
16  South.  544,  where  insertion  of  a  place  of  payment  was  held  not  to 
invalidate  note  in  hands  of  bona  fide  purchaser;  Canon  v.  Grigsby,  116 
111.  157,  66  Am.  Rep.  773,  5  N.  E.  364,  holding  the  filling  in  of  blank 
as  to  place  of  payment  by  one  of  makers  of  note  not  such  alteration  as 
would  release  comakers;  Breckenridge  v.  Lewis,  84  Me.  356,  30  Am.  St. 
Rep.  356,  24  Atl.  865,  holding  party  liable  on  note  fraudulently  issued 
by  his-  agent,  and  sold  to  bona  fide  purchaser,  such  party  having  in- 
trusted his  signature  to  agent;  ^Greenfield  Sav.  Bank  v.  Stowell,  123 
Mass.  202,  25  Am.  Rep.  72,  where  alteration  of  note  by  one  of  makers, 
without  knowledge  of  others,  by  increasing  amount,  was  held  such  a 
variation  of  terms  as  to  release  comakers;  Weyerhauser  v.  Dun,  100 
N.  Y.  155,  2  N.  E.  275,  holding,  under  authority  to  fill  in  blanks,  agent 
has  no  authority  to  enter  into  agreement  that  note  should  draw  a  Special 


99        ANGLE  v.  NORTHWESTERN  LIFE  INS.  CO.    92  U.  S.  330-342 

rate  of  interest  after  maturity;  Market  ete.  Nat.  Bank  v.  Sargent,  85 
Me.  351,  35  Am.  St.  Rep.  378,  27  Atl.  193,  Whitmore  v.  Nickerson,  125 
Mass.  498,  28  Am.  St  Rep.  258,  and  Cox  v.  Alexander,  30  Or.  446,  46 
Pac.  796,  all  holding  delivery  of  promissory  note,  with  blanks  left  for 
name  of  payee  and  amount,  confers  implied  authority  upon  bona  fide 
holder  to  fill  in  blank ;  Ellis  v.  Wait,  4  S.  D.  459,  57  N.  W.  231,  holding 
wife  not  liable  on  mortgage  executed  by  her  in  blank,  as  to  amount,  but, 
tinder  agreement  that  it  was  not  to  be  for* more  than  one  thousand  dol- 
lars, when  her  husband,  in  presence  of  mortgagee,  filled  in  blank  for 
fifteen  hundred  dollars;  Frank  v.  Iilienfeld,  33  Gratt.  385,  holding  wife 
liable  on  note  indorsed  by  her  in  blank  and  delivered  by  her  to  husband, 
by  whom  it  was  negotiated;  Harris  v.  Bank,  22  Fla.  509, 1  Am.  St.  Rep. 
207,  1  South.  145,  holding  further  as  to  when  there  is  apparent  altera- 
tion of  paper. 

Distinguished  in  Solon  v.  Williamsburgh  Sav.  Bank,  114  N.  Y.  136,  21 
N.  E.  .171,  where  validity  of  alterations  in  certain  bonds  was  under 
consideration. 

Criticised  in  dissenting  opinion  in  Ruby  v.  Talbott,  5  N.  M.  276,  8 
L.  R.  A.  732,  21  Pac.  80,  majority  holding  an  indorser  released  by  altera- 
tions in  note  made  by  maker  and  payee. 

Negotiable  instruments.    Note,  11  Am.  St  Rep.  317. 

Implied  authority  to  fill  in  blanks  so  as  to  complete  signed  instru- 
ment.   Note,  2  Ann.  Gas.  332,  334,  335. 

Liability  of  maker,  accepter  or  indorser  of  commercial  paper  where 
blanks  therein  are  filled  contrary  tp  instructions.  Note,  5  B.  R.  0. 
704,  705. 

Estoppel  to  deny  liability  to  bona  fide  holder  on  commercial  paper 
issued  in  blank  and  subsequently  filled  up.    Note,  4  £.  R.  0.  647. 

Alteration  of  written  instruments  in  a  material  part  renders  them  void. 
Approved  in  First  Nat.  Bank  v.  Barnum,  160  Fed.  251,  in  involuntary 
bankruptcy  proceedings,  petitioner,  discounting  notes  materially  altered 
by  erasure  and  change  of  place  payable,  was  not  creditor;  Ofenstein  v. 
Bryan,  20  App.  D.  C.  22,  24,  erasure  or  interlineation  of  material  words 
in  promissory  note,  without  knowledge  of  maker  after  it  was  signed,  was 
fatal  to  its  validity;  Merritt  v.  Boyden,  191  111.  142,  60  N.  E.  909, 
holding  where  negotiable  note  with  blank  space  before  word  "hundred" 
is  delivered,  maker  liable  for  amount  inserted  to  bona  fide  holder,  though 
note  for  one  hundred  dollars  intended  originally;  Sheeley  v.  Simpson,  5 
Kan.  App.  468,  46  Pac.  995,  alteration  of  time  of  running  of  interest 
"from  date"  to  "from  maturity,"  without  consent  of  makers,  avoided 
note;  Hecht  v.  Shenners,  126  Wis.  30,  105  N.  W.  310,  Laws  1899,  p.  681, 
c.  356,  declaring  materially  altered  note  valid  in  hands  of  holder  in  due 
course  not  connected  with  alteration,  does  not  apply  to  altered  note  trans- 
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f erred  before  met  took  effect;  Mersman  v.  Werges,  112  U.  S.  141,  28 
L.  Ed.  642,  5  Sup.  Ct.  66,  holding  the  addition  of  a  surety  not  such  an 
alteration  as  will  release  maker  of  note;  Exchange  Nat.  Bank  v.  Bank 
of  Little  Rock,  58  Fed.  143,  22  L.  R.  A.  690,  7  C.  C.  A.  Ill,  holding  a 
bank  not  liable  on  a  draft  which  has  been  raised  from  twenty-five  dol- 
lars to  two  thousand  five  hundred  dollars;  Hodge  v.  Farmers  Bank,  7 
Ind.  App.  97,  34  N.  E.  124,  where  the  addition  of  the  word  "cashier" 
after  the  name  of  a  payee  in  a  note  was  held  to  be  such  an  alteration 
as  would  release  sureties;  Knoxville  Nat.  Bank  v.  Clark,  51  Iowa,  270, 
33  Am.  Rep.  134,  1  N.  W.  496,  where  alteration  of  note  for  ten  dollars, 
by  making  it  read  for  one  hundred  dollars,  was  held  to  invalidate  it; 
Phoenix  Ins.  Co.  v.  McKernan,  100  Ky.  104,  37  S.  W.  492,  applying 
rule  to  policy  of  insurance;  Greenfield  Sav.  Bank  v.  Stowell,  123  Mass. 
198,  25  Am.  Rep.  68,  where  alteration  of  promissory  note  by  one  of 
makers  was  held  to  render  same  void  as  to  such  makers  as  did  not  con- 
sent thereto,  even  in  hands  of  bona  fide  holder  for  value ;  Cape  Ann.  Nat. 
Bank  v.  Burns,  129  Mass.  597,  holding  maker  of  note  not  liable  to 
action  on  same  after  it  has  been  altered  without  his  consent;  Burrows 
v.  Klunk,  70  Md.  460,  14  Am.  St.  Rep.  373,  3  L.  R.  A.  578,  17  Atl.  379, 
and  Batchelder  v.  White,  80  Va.  108,  where  alteration  of  promissory 
note  by  maker  and  payee  was  held  to  release  surety;  Slater  v.  Moore, 
86  Va.  30,  9  S.  E.  421,  holding  burden  of  explaining  alteration  in  writ- 
ten instrument  is  on  party  claiming  under  same;  Walsh  v.  Hunt,  120 
Cal.  50,  39  L.  R.  A.  699,  52  Pac.  116,  arguendo. 

Alterations  in  negotiable  instrument  after  execution.    Note,  4  Am* 
St  Rep.  26. 

Alteration  releasing  indorser.    Note,  10  Am.  Dec  267. 

Unauthorized  alteration  of  written  instruments.    Note,  86  Am.  St, 
Rep.  83,  114. 

Effect  of  alteration  of  note  on  bona  fide  holders.    Note,  35  L.  R.  A. 
468. 

(Purchaser  of  a  note  which  shows  on  the  face  of  it  that  it  is  dishonored 
cannot  be  allowed  to  claim  privileges  which  belong  to  a  bona  fide  holder. 

Approved  in  Kernohan  v.  Durham,  48  Ohio  St.  19,  26  N.  E.  984, 
where  transferee  of  overdue  note  was  held  to  take  no  better  title  than 
his  transferrer  possessed. 

Where  a  party  is  about  to  perform  an  act  which  he  has  reason  to  be- 
lieve may  affect  the  rights  of  third  persons,  whatever  fairly  put  him  upon 
inquiry  is  sufficient  notice  in  equity,  if  means  of  knowledge  are  at  hand. 

Approved  in  Rochester  etc.  R.  R.  Co.  v.  Paviour,  164  N.  Y.  288,  58 
N.  E.  116,  applying  rule  where  corporation  treasurer  paid  insurance 
premiums  with  corporate  funds  without  authority ;  Farmers'  State  Bank 
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v.  West,  77  Or.  605,  152  Pac.  239,  alteration  of  note  V  erasure  of  in- 
terest was  sufficient  to  pnt  transferee  upon  inquiry  as  to; authorization 
of  such  change;  dissenting  opinion  in  President  etc.  of  City  Bank  v. 
Thorp,  79  Conn.  210,  64  Atl.  466,  majority  holding  that  defendant  hav- 
ing notice  of  assignment  of  accounts  to  bank  as  collateral  security*  j&uj 
liable  to  bank,  though  seller  had  ordered  payments  to  be  made  direct  'to 
company  and  bank  had  received  payments  from  seller  on  notes  which 
accounts  secured;  dissenting  opinion  in  Stuart  v.  Farmers'  Bank,  137 
Wis.  76,  16  Ann.  Oas.  821,  117  N.  W.  823,  majority  holding  that  pay- 
ment by  debtor,  subsequently  adjudged  bankrupt,  was  not  preferential 
payment  within  bankruptcy  act,  where  creditor  had  no  reasonable  cause 
to  believe  debtor  was  insolvent;  National  Bank  v.  Law,  127  Mass.  75, 
where  note  was  given  by  a  member  of  a  firm  as  his  individual  note,  and 
then  indorsed  by  him  with  name  of  firm;  Cussen  v.  Brandt,  99  Va.  10, 
32  S.  E.  794,  holding,  where  notes  contained  an  indorsement  rendering 
them  non-negotiable,  an  erasure  of  such  indorsement,  which  operated 
to  make  notes  negotiable,  being  apparent  on  face  of  notes,  was  sufficient 
to  put  purchaser  on  inquiry. 

Miscellaneous.    Cited,  but  not  in  point,  in  MoCormick  v.  Holmes,  41 
Kan.  267,  21  Pac.  109. 

92  T7.  8.  348-847,  23  L.  Ed.  882,  OAKSMITH  V.  JOHNSTON. 

There  can  seldom  be  occasion  for  presumption  of  grant  from  the  gov- 
ernment, except  in  cases  of  ancient  possession  running  hack  to  colonial  days. 

Cited  in  Roberts  v.  Richards,  84  Me.  14,  24  Atl.  429,  arguendo. 

Mere  possession  of  public  land,  though  open,  exclusive  and  uninterrupted 
for  twenty  years,  creates  no  impediment  to  recovery  by  government,  or  by 
one  who  receives  its  conveyance  within  that  period. 

Approved  in  Beatty  v.  Wilson,  161  Fed.  459,  460,  assignee  of  school 
land  certificate,  to  whom  no  patent  had  been  issued,  could  not  maintain 
ejectment  in  Federal  courts  to  recover  land  from  subsequent  purchaser 
from  State;  Janes  v.  Wilkinson,  2  Kan.  App.  371,  42  Pac.  738,  patent 
of  land  to  State  in  aid  of  railroad  construction,  including  lands  excepted 
from  grant  was  voidable  by  government,  but  not  void,  and  conveyed 
lc^al  title  to  State  and  grantees,  and  claim  by  adverse  possession  against 
public  land  could  not  be  maintained ;  Jopling  v.  Cachere,  107  La.  528,  32 
South.  245,  holding  confirmation  by  Orleans  board  of  commissioners 
tinder  congressional  act  of  1807,  of  land  claim  based  on  occupancy  and 
settlement  followed  by  congressional  confirmation,  subjects  land  to  State 
taxation  from  date  of  confirmation;  United  States  v.  Burrill,  107  Me. 
386,  Ann.  Oas.  1912D,  512,  78  Atl.  569,  defendant's  possession  of  public 
land  was  adverse  in  fact  but  not  in  law,  and  could  never  ripen  into  title ; 
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•  ••      • 

dissenting^  djHniwi  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  46,  35  Pac. 
98,  argucShdo.*  * 

Advene  possession  of  public  property.    Note,  76  Am.  St.  Sep.  479. 

•       * 

/•-/•Possessory  title  as  a  weapon  of  offense.    Note,  46  L.  R.  A.  (N.  S.) 

V*.; V  488. 

.    *.        Running  of  limitations  against  government.    Note,  8  E.  R.  0.  179. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A. 
782. 

92  17.  8.  847-868,  23  I*.  Ed.  719,  BEOHENDORFER  ▼.  FABER. 

Decision  of  commissioner  of  patents  In  allowance  of  patent  creates  prima 
facie  right  only;  and,  upon  all  questions  Involved  therein,  validity  of  patent 
Is  suhject  to  examination  by  courts. 

Approved  in  Smart  v.  Wright,  227  Fed.  87,  failure  of  party  in  inter- 
ference proceeding  in  patent  office  to  make  showing  or  take  testimony 
does  not  estop  him  to  claim  in  subsequent  litigation  that  he  was  in- 
ventor; Los  Angeles  Art  Organ  Co.  v..  Aeolian  Co.,  143  Fed.  884/75 
C.  C.  A.  88,  holding  Tremaine  &  Pain  patent  No.  552,796,  for  improve- 
ments in  mechanical  musical  instruments,  infringed  by  Fleming  patent 
No.  659,442;  American  Sales  Book  Co.  v.  Bullivant,  117  Fed.  258,  54 
C.  C.  A.  287,  holding  appellate  court  cannot  assume,  when  it  does  not 
appear  from  record,  that  in  finding  against  validity  of  patent  trial  court 
failed  to  give  full  force  to  presumption  of  patentable  novelty  arising 
from  granting  of  patent. 

Combination,  to  be  patentable,  must  produce  a  different  force  or  effect 
from  that  given  by  their  separate  parts,  or  result  in  the  combined  forces 
or  processes;  there  must  be  a  new  result  produced  by  their  union. 

Approved  in  Apple  v.  American  Shoe  Machinery  etc.  Co.,  232  Fed. 
606,  mere  change  in  manner  of  taking  out  knife  in  skiving  machine  for 
purpose  of  sharpening  does  not  produce  new  result  within  meaning  of 
patent  law;  Lovell-McConnell  Mfg.  Co.  v.  Oriental  Rubber  etc.  Co.,  231 
Fed.  723,  Hutchinson  patent  for  diaphragm  horn  for  automobiles  was 
combination  of  old  elements,  producing  no  new  result,  and  void;  E.  E. 
Johnson  Co.  v.  Grinnell  Washing-Mach.  Co.,  231  Fed.  994,  Phillips  pat- 
ent for  gearing  device  to  operate  washing-machines  and  wringers  was 
aggregation  of  old  elements,  and  void;  Gas  Machinery  Co.  v.  United 
Gas  Improvement  Co.,  228  Fed.  689,  Rusby  patent  for  water-gas  appa- 
ratus was  mere  aggregation,  not  combination  of  elements,  and  was  void ; 
Jackson  Skirt  &  Novelty  Co.  v.  Rosenbaum,  225  Fed.  534,  Smith  and 
Malnight  patent  for  skirt  was  assemblage  of  old  elements  acting  inde- 
pendently, and  was  void ;  Autosales  Gum  etc.  Co.  v.  Caille  Bros.  Co.,  224 
Fed.  476,  140  C.  C.  A.  159,  Baldwin  patent  for  improvement  in  weigh- 
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ing  machines  consisting  of  old  elements  not  forming  true  combination 
was  void;  Knight  v.  Rieger,  212  Fed.  941,  129  C.  C.  A.  455,  Knight  pat- 
ent for  mausoleum  was  aggregation  of  old  parts  not  co-operating  to  pro- 
duce new  result,  and  was  void;  H.  J.  Heinz  Co.  v.  Cohn,  207  Fed.  557, 
125  C.  C.  A.  197,  Cohn  patent  for  one-piece  envelope  with  window  in 
face,  rendered  transparent  by  application  of  oily  preparation,  and  with 
colored  border  to  conceal  irregularity  of  outline,  was  valid;  Krell  Auto 
Grand  Piano  Co.  v.  Story  &  Clark  Co.,  207  Fed.  951,  125  C.  C.  A.  394, 
Welin  patent  for  automatic  playing  attachment  for  musical  instruments 
was  not  mere  aggregation  of  old  elements,  and  was  valid;  Bernz  v. 
Schaefer,  205  Fed  53,  Bernz  patent  for  air  pump  for  blow-torches  was 
void  for  lack  of  patentable  novelty ;  Sheffield  Car  Co.  v.  D'Arcy,  194  Fed. 
693,  116  C.  C.  A.  322,  D'Arcy  patent  was  combination  of  old  elements, 
producing  no  new  result,  and  not  patentable;  Pelton  Water  Wheel  Co. 
v.  Doble,  190  Fed.  766,  111  C.  C.  A.  488,  Doble  reissue  patent  for  im- 
provement in  nozzles  for  impact  water-wheels  covers*  true  combination, 
and  is  valid;  Warner  Instrument  Co.  v.  Stewart  &  Clark  Mfg.  Co.,  185 
Fed.  570,  107  C.  C.  A.  607,  Cadman  patent  for  drive-gearing  for  auto- 
mobile speed  indicating  mechanism  operating  on  same  principle  as  dental 
machine  was  void;  Anton  v.  Grier  Bros.  Co.,  185  Fed.  798,  108  C.  C.  A. 
173,  Anton  patent  for  miner's  lamp  was  mere  aggregation,  not  co-oper- 
ating to  produce  new  result,  and  was  void;  National  Phonograph  Co.  v. 
American  Graphophone  Co.,  184  Fed.  81,  Aylesworth  and  Miller  patent 
for  apparatus  making  duplicate  phonograph  records  was  aggregation  of 
elements,  not  true  combination,  and  void;  Greenwald  v.  Weiss,  180  Fed. 
475,  Deal  patent  for  cheese-stirring  apparatus  was  for  new  combination, 
producing  improved  result,  and  was  valid;  Toledo  Computing  Scale  Co. 
v.  Moneyweight  Scale  Co.,  178  Fed.  563,  De  Vilbiss  reissue  patent  covers 
true  combination  producing*  improved  result  and  disclosing  patentable 
invention ;  Kuhn  v.  Lock-Stub  Check  Co.,  165  Fed.  446,  91  C.  C.  A.  389, 
Force  patent  for  printing  die  with  metallic  handle  having  flanges  to  hold 
rubber  block  was  void  on  its  face  for  lack  of  invention;  Safety  Car 
-Heating  etc.  Co.  v.  Consolidated  Car  Heating  Co.,  160  Fed.  488,  490,  491, 
Searle  patent  for  railway  heating  car  apparatus  was  mere  aggregation 
of  old  parts,  and  void  for  lack  of  invention;  Tyssowski  v.  Thayer,  159 
Fed.  167,  Tyssowski  patent  for  pyrographic  tool  was  mere  assembling 
in  one  implement  of  two  distinct  devices  of  prior  art,  and  was  void; 
St.  Louis  Street  Flushing  Mach.  Co.  v.  American  Street  Flushing  Mach. 
Co.,  156  Fed.  579,  84  C.  C.  A.  340,  Ottofy  patent  for  street-flushing  cart 
forcing  water  out  in  flat  sheet  near  surface  of  street  in  forward  and 
lateral  direction  was  not  anticipated,  and  was  infringed;  Thomas  v. 
St.  Louis  etc.  R.  Co.,  19  Fed.  755,  79  C.  C.  A.  89,  holding  void  Thomas 
patent  No.  570,148,  for  car  truss;  American  Chocolate  Machinery  Co. 
v.  Helmstetter,  142  Fed.  980,  74  C.  C.  A.  240,  holding  Holmes'  patent 


92  U.  S.  347-368         NOTES  ON  U.  S.  REPORTS.  104 

No.  592,205,  for  chocolate-dipping  machine,  not  infringed  by  machine  of 
Weeks  patent  No.  634,633;  Johnson  ▼.  Foos  Mfg.  Co.,  141  Fed.  87,  72 
C.  C.  A.  105,  holding  void  Johnson  patent  No.  654,550,  for  improve- 
ments in  machine  for  separating  cotton-seed  and  hulls  from  fiber;  Brown 
Bag  Filling  Mach.  Co.  v.  Drohen,  140  Fed.  101,  upholding  Cummings 
patent  No.  573,171,  for  paper-bag  filling  machine;  Dodge  Coal  Storage 
Co.  v.  New  York  etc.  R.  R.  Co.,  139  Fed.  986,  987,  holding  void  Piez 
&  Beaumont  patents  Nos.  668,960,  and  688,111,  for  improvements  in 
cold-storage  apparatus;  West  Boylston  Mfg.  Co.  v.  Wallace,  137  Fed. 
927,  928,  holding  void  Mitchelsen  patent  No.  718,499,  for  tenting  cloth ; 
Goodyear  Tire  etc.  Co.  v.  Rubber  Tire  etc.  Co.,  116  Fed.  370,  53  C.  C.  A. 
583,  holding  void  Grant  patent  No.  554,675,  for  rubber-tire  wheel; 
Dowagiac  Mfg.  Co.  v.  Superior  Drill  Co.,  115  Fed.  896,  53  C.  C.  A.  36, 
upholding  Packham  patent  No.  557,868,  for  improvement  in  disk  grain 
drills;  Galvin  v.  Grand  Rapids,  115  Fed.  517,  53  C.  C.  A.  165,  holding 
void  Lynch  patent  No.  392,961,  for  valve  improvement;  Westinghouse 
Electric  etc.  Co.  v.  Union  Carbide  Co.,  112  Fed.  422,  upholding  Westing- 
house  patent  No.  366,362,  and  Thomson  patent  No.  508,654,  for  improve- 
ments in  electrical  transformers;  J.  L.  Mott  Iron  Works  v.  Hoffmann 
etc.  Mfg.  Co.,  110  Fed.  777,  holding  Hammann  patent  No.  449,880,  for 
water  supply  connections  for  basins  or  baths,  void  for  want  of  patent- 
able invention ;  Dodge  Mfg.  Co.  v.  Collins,  106  Fed.  938,  46  C.  C.  A.  53, 
holding  McNeal  patent  No.  351,064,  and  Philion  patent  No.  468,490,  for 
improvement  in  split-wood  pulleys  and  mode  of  constructing  same,  are 
void  for  lack  of  patentable  invention;  In  re  Eastwood,  33  A  pp.  D.  C. 
299,  combination  of  skull  or  metal-cracking  weight  with  lifting  magnet 
and  traveling  crane  was  new  combination,  and  patentable;  In  re  Lyon, 
33  App.  D.  C.  505,  advertising  device  to  be  used  in  connection  with  tele- 
phone, and  automatically  operated  by  removal  of  telephone  receiver 
from  hook,  was  anticipated  by  similar  device  in  cigar-lighter;  In  re 
Davenport,  23  App.  D.  C.  371,  combination  of  advertising  catalogue  and 
desk-pad  was  mere  aggregation,  and  not  patentable;  Fenton  Metallic 
Mfg.  Co.  v.  Office  Specialty  Mfg.  Co.,  12  App.  D.  C.  218,  Conant  pat- 
ent roller-shelf  bookcase  was  improvement  on  method  previously  used, 
and  was  patentable;  Durham  v.  Seymour,  6  App.  D.  C.  103,  claims  in 
application  for  improved  drainage  apparatus  for  buildings  was  covered 
by  former  patents  issued  to  same  applicant,  and  anticipated  by  other 
American  and  English  patents ;  Waymire  v.  Shipley,  52  Or.  470,  97  Pac. 
809,  in  action  to  foreclose  mortgage  to  secure  purchase  price  of  patent 
rights,  defense  being  misrepresentations  as  to  value  of  patented  article, 
issuance  of  patent  and  possession  thereof  by  seller  were  prima  facie  evi- 
dence of  utility ;  Pickering  v.  McCullough,  104  U.  S.  318,  26  L.  Ed.  761, 
patent  for  molding  crucibles  held  void  for  want  of  invention;  Phillips 
v.  Detroit,  111  U.  S.  607,  28  L.  Ed.  533,  4  Sup.  Ct.  582,  patent  for  street 
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pavement  held  void. for  want  of  invention;  Stephenson  v.  Brooklyn 
R.  Co.,  114  U.  S.  158,  29  L.  Ed.  61,  5  Sup.  Ct.  781,  patent  for  improve- 
ment in  street-ears  held  void  for  want  of  invention;  Hendy  v.  Miners' 
Iron  Works,  127  U.  S.  375,  32  L.  Ed.  209,  8  Sup.  Ct.  1278,  patent  for 
improvement  in  ore-stamp  feeders  held  void  for  want  of  invention; 
Florsheim  v.  Schilling,  137  U.  S.  77,  84  L.  Ed.  579,  11  Sup.  Ct.  25,  pat- 
ent for  improvement  in  corsets  held  void  for  want  of  invention;  Union 
Edge-Setter  Co.  v.  Keith,  139  U.  S.  539,  35  L.  Ed.  264,  11  Sup.  Ct.  624, 
patent  for  burnishing  machine  held  void  for  want  of  invention;  Huber 
v.  Nelson  Mfg.  Co.,  148  U.  S.  291,  37  L.  Ed.  454,  13  Sup.  Ct.  610,  patent 
for  flushing  apparatus  for  water-closets  held  void  for  want  of  invention ; 
Knapp  v.  Morss,  150  U.  S.  227,  37  L.  Ed.  1062,  14  Sup.  Ct.  83,  patent 
for  dress- forms  held  void  for  want  of  invention ;  Palmer  v.  Corning,  156 
U.  S.  345,  39  L.  Ed.  447,  15  Sup.  Ct.  382,  patent  for  sewer  gratings  held 
void  for  want  of  invention;  Office  Specialty  Mfg.  Co.  v.  Fenton  Mfg. 
Co.,  174  U.  S.  498,  43  L.  Ed.  1060,  19  Sup.  Ct.  643,  patent  for  bookcases 
held  void  for  want  of  invention ;  Alcott  v.  Young,  16  Blatchf .  139,  Fed. 
Cas.  149,  patent  for  improved  kindling-wood  held  void  for  want  of 
invention;  Perfection  Window-Cleaner  Co.  v.  Bosley,  9  Biss.  387,  388, 
2  Fed.  576,  577,  patent  for  window-cleaner  held  void  for  want  of  inven- 
tion ;  Tale  Lock  Mfg.  Co.  v.  Norwich  Nat.  Bank,  19  Blatchf.  140,  6  Fed. 
395,  patent  for  time-locks  held  void  for  want  of  invention;  Beatty  v. 
Hodges,  19  Blatchf.  382,  8  Fed.  611,  patent  for  improvement  in  sweat 
linings  held  void  for  want  of  invention;  Doubleday  v.  Roess,  11  Fed. 
739,  patent  for  tubular  apparatus  for  deep  wells  held  void  for  want  of 
invention;  Perry  v.  Co-operative  Foundry  Co.,  20  Blatchf.  501,  12  Fed. 
437,  patent  for  improvement  in  stoves  held  void  for  want  of  invention ; 
Clark  Pomace-Holder  Co.  v.  Fergerson,  21  Blatchf.  378,  17  Fed.  80,  pat- 
ent for  cheese-formers  for  cider  presses  held  void  for  want  of  invention ; 
Tower  v.  Bemis  etc.  Tool  Co.,  19  Fed.  500,  patent  for  monkey-wrench 
held  void  for  want  of  invention ;  Mosler  Safe  Co.  v.  Mosler,  127  U.  S. 
361,  32  L.  Ed.  184,  8  Sup.  Ct.  1151  (affirming,  22  Fed.  905),  patent  for 
process  for  binding  angle-irons  held  void  for  want  of  invention;  Peard 
v.  Johnson,  23  Fed.  510,  patent  for  school  desks  held  void  for  want  of 
invention ;  Scott  Mfg.  Co.  v.  Sayre,  26  Fed.  155,  patent  for  improvement 
in  ice-creepers  held  void  for  want  of  invention;  Leonard  v.  Love II,  29 
Fed.  314,  patent  for  improvement  in  construction  of  refrigerators  held 
void  for  want  of  invention;  Nat.  Sheet-Metal  Roofing  Co.  v.  Garwood, 
35  Fed.  660,  patent  for  sheet-metal  shingles  held  void  for  want  of  inven- 
tion ;  Sehlicht  etc.  Co.  v.  Sherwood  Letter-File  Co.,  36  Fed.  589,  patent 
for  paper-file  held  void  for  want  of  invention;  Brinkerhoff  v.  Aloe,  37 
Fed.  96,  patent  for  improvement  in  rectal  specula  held  void  for  want  of 
invention;  Ide  v.  Ball  Engine  Co.,  39  Fed.  550,  patent  for  engine  gov- 
ernor held  void  for  want  of  invention;  Jones  v.  Clow,  39  Fed.  787,  pat- 
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ent  for  heating  apparatus  held  void  for  want  of  invention;  Johnson  Go. 
v.  Pacific  Rolling-Mills  Co.,  47  Fed.  591,  patent  for  car  rails  held  void 
for  want  of  invention;  Root  v.  Sontag,  47  Fed.  313,  patent  for  loom 
shuttles  held  void  for  want  of  invention;  J.  L.  Mott  Iron  Works  v. 
Standard  Mfg.  Co.,  53  Fed.  823,  4  C.  C.  A.  28,  patent  for  improvement 
in  waste- valves  for  baths  and  basins  held  void  for  want  of  invention; 
Standard  Oil  Co.  v.  Southern  Pac.  R.  Co.,  48  Fed.  110,  111  (affirmed  in 
54  Fed.  527,  4  C.  C.  A.  491),  patent  for  cars  carrying  oil-tanks  held  void 
for  want  of  invention;  Butte  City  St.  Ry.  Co.  v.  Pacific  Cable  Ry.  Co., 
60  Fed.  91,  8  C.  C.  A.  484,  patent  for  a  curling-iron  held  void  for  want 
of  invention;  Newark  Watch-Case  Material  Co.  v.  Wilmot  etc.  Mfg. 
Co.,  60  Fed.  618,  patent  for  a  protector  of  watches  against  magnetism 
held  void  for  want  of  invention;  Campbell  v.  Bailey,  45  Fed.  565 
(affirmed  in  63  Fed.  465,  11  C.  C.  A.  284),  patent  for  catch-basin  cover 
held  void  for  want  of  invention;  P.  H.  Murphy  Mfg.  Co.  v.  Excelsior 
Car-Roof  Co.,  70  Fed.  495,  patent  for  car  roofs  held  void  for  want 
of  invention;  Osgood  Dredge  Co.  v.  Metropolitan  Dredging  Co.,  75  Fed. 
672,  673,  21  C.  C.  A.  491,  patent  for  dredging  machine  held  void  for 
want  of  invention;  Brunswick  Co.  v.  Phelan  etc.  Co.,  76  Fed.  979,  pat- 
ent for  pool-ball  frame  held  void  for  want  of  invention ;  Clisby  v.  Reese, 
88  Fed.  648,  3  C.  C.  A.  80,  patent  for  broom-corn  cleaner  held  void  for 
want  of  invention ;  Sperry  Mfg.  Co.  v.  J.  L.  Owens  Co.,  96  Fed.  977,  pat- 
ent for  fanning-mill  held  void  for  want  of  invention;  Holmes  v.  Hurst, 
174  U.  S.  89,  43  L.  Ed.  907,  19  Sup.  Ct.  609,  holding  the  serial  publica- 
tion of  a  book  in  a  monthly  magazine,  prior  to  taking  of  steps  to  acquire 
copyright  thereon,  is  such  a  publication  as  to  vitiate  a  copyright  on 
whole  book ;  Deere  v.  Rock  Island  Plow  Co.,  84  Fed.  176,  28  p.  C.  A.  308, 
holding  a  combination  is  not  unpatentable  merely  because  its  results 
might  be  produced  by  other  combinations;  Antisdel  v.  Chicago  Hotel 
etc.  Co.,  89  Fed.  312,  32  C.  C.  A.  216,  holding  doctrine  of  aggregation 
applies  to  an  article  of  manufacture  as  well  as  to  a  machine.  Cited  in 
following,  where  patents  were  held  valid :  Herring  v.  Nelson,  14  Blatchf . 
299,  Fed.  Cas.  6424,  patent  for  improvement  in  cooling  and  drying  meal ; 
Williams  v.  Rome  etc.  R.  Co.,  15  Blatchf.  210,  211,  Fed.  Cas.  17,735, 
patent  for  locomotive  lamps;  Niles  Tool- Works  Co.  v.  Betts  Machine 
Co.,  27  Fed.  305,  patent  for  improvement  in  turning  and  boring  mills; 
Pacific  Cable  Ry.  Co.  v.  Butte  City  Ry.  Co.,  52  Fed.  866,  patent  for  car- 
brake  ;  Thomson  Meter  Co.  v.  Nat.  Meter  Co.,  65  Fed.  430,  12  C.  C.  A. 
671,  patent  for  water-meter;  Bowers  v.  Von  Schmidt,  63  Fed.  583 
(affirmed  in  80  Fed.  150,  25  C.  C.  A.  323),  patent  for  hydraulic  dredging 
machine;  Rubber-Tire  Wheel  Co.  v.  Columbia  etc.  Wheel  Co.,  91  Fed. 
991,  patent  for  rubber-tired  wheels;  Sawyer  v.  Miller,  4  Woods,  474, 
475,  12  Fed.  727,  and  Huber  v.  New  Orleans  etc.  Mfg.  Co.,  38  Fed.  839, 
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both  arguendo;  Thomson-Houston  El.  Co.  v.  Ohio  Brass  Co.,  129  Fed. 
379,"  upholding  Van  Depoele  patent  No.  394,039,  for  insulated  turnbuckle. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  157,  158. 

92  TJ.  a  358-361,  23  L.  Ed.  499,  POTT8  v.  CHUMASERO. 

Error  and  appeal  lie  to  Supreme  Court  from  Montana  territorial  Supreme 
Court  only  In  cases  where  value  of  property  or  amount  In  controversy  ex- 
ceeds sum  of  one  thousand  dollars,  and  from  decisions  on  writs  of  habeas 
corpus  involving  question  of  personal  freedom. 

Approved  in  Whitney  v.  American  Shipbuilding  Co.,  197  Fed.  780,  suit 
brought  in  State  court  by  stockholder  for  mandatory  injunction  to  com- 
pel corporation  to  permit  complainant  to  inspect  books  and  records  is 
not  removable;  Toungstown  Bank  v.  Hughes,  106  U.  S.  524,  27  L.  Ed. 
269,  1  Sup.  Ct.  490,  holding  value  of  matter  in  dispute  must  be  such  as 
can  be  ascertained  in  money;  Kurtz  v.  Moffitt,  115  U.  S.  498,  29  L.  Ed. 
460,  6  Sup.  Ct.  148,  holding  writ  of  habeas  corpus  is  not  removable  from 
State  court  into  Circuit  Court  of  United  States. 

Distinguished  in  State  v.  Frost,  113  Wis.  643,  89  N.  W.  918,  holding 
petition  alleging  that  amount  involved  in  suit  to  enjoin  receiver  from 
destroying  railroad  for  purposes  of  selling  materials  is  over  statutory 
amount  sufficient  for  removal,  though  recovery  of  money  judgment  not 
prayed. 

92  V.  8.  362-371,  23  I*  Ed.  483,  SCAMMON  v.  KIMBAIiL. 

Unpaid  subscriptions  to  stock  constitute  In  equity  a  trust  fund  for  bene- 
fit of  creditors. 

Approved  in  Colorado  Fuel  Co.  v.  Sedalia  etc.  Co.,  13  Colo.  App.  479, 
59  Pac.  224,  following  rule;  Kiskadden  v.  Steinle,  203  Fed.  381,  121 
C.  C.  A.  559,  partners  organizing  corporations  are  each  debtor  for  un- 
paid balance  of  stock,  and  such  liability  may  be  enforced  by  trustee  in 
bankruptcy  for  benefit  of  general  creditors. 

Stockholder  who  is  creditor  of  corporation  cannot  offset  his  unpaid  sub- 
scription as  against  the  general  Indebtedness  of  the  corporation. 

Approved  in  In  re  Shults,  132  Fed.  575,  solvent  partnership  which  is 
indebted  to  bankrupt  cannot  set  off  against  such  debt  claim  due  from 
bankrupt  estate  to  one  of  partners;  Lantry  v.  Wallace,  97  Fed.  870,  38 
C.  C.  A.  510,  holding  in  action  by  receiver  of  national  bank  against 
stockholder  to  recover  assessment,  defendant  cannot  counterclaim  dam- 
ages against  bank  for  fraudulent  representations  made  to  induce  his 
purchase  of  stock;  Grimes  v.  Barndollar,  58  Colo.  439,  148  Pac.  262,  in 
action  for  conversion  of  stock,  where  administrators  intervened  in  offi- 
cial capacity,  and  plaintiff  filed  cross-complaint  for  specific  performance, 
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court  having  all  parties  before  it  bad  jurisdiction  to  decree  ownership 
of  stock  in  plaintiff;  Sheaf e  v.  Larimer,  79  Fed.  924,  holding,  in  action 
by  receiver  of  bank  against  stockholder,  to  enforce  statutory  liability, 
latter  cannot  set  up  as  counterclaim  a  claim  for  damages  against  bank 
for  false  representations  made  at  time  he  bought  stock,  bank  not  being 
party  to. action;  Scovill  v.  Thayer,  105  U.  S.  152,  26  L.  Ed.  972,  Gil- 
christ v.  Helena  etc.  R.  Co.,  49  Fed.  521,  and  Thompson  v.  Renq  Sav. 
Bank,  19  Nev.  114,  3  Am  St.  Sep.  802,  7  Pac.  71,  all  reaffirming  rule. 

Distinguished  in  Smith  v.  Perry,  197  Mo.  452,  459,  95  S.  W.  340,  343, 
where  estate  of  cestui  que  trust  was  insolvent,  trustee's  estate  in  action 
for  accounting  may  set  off  claims  held  by  trustee  individually  against 
cestui  que  trust;  Welles  v.  Stout,  38  Fed.  810,  where  claim  was  of  such 
a  character  that  holder  was  entitled  to  receive  full  amount  thereof  in 
preference  to  general  creditors;  Bausman  v.  Denny,  73  Fed.  71,  where 
stockholder  was  allowed  to  set  off  a  debt  owed  him  by  corporation. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  8  Am.  St.  Rep.  826. 

Rights  and  remedies  of  creditor,  also  a  stockholder  of  insolvent  cor- 
poration, as  affected  by  own  statutory  liability.  Note,  41  L.  R.  A. 
(N.  8.)  996. 

Equity  regards  capital  stock  and  property  of  a  corporation  as  held  in 
trust  for  payment  of  debts  of  corporation,  and  creditors  may  pursue  same 
into  whatsoever  hands  it  may  be  transferred,  except  that  of  bona  fide  pur- 
chaser. 

Approved  in  Central  of  Georgia  Ry.  Co.  v.  Paul,  93  Fed.  884,  35 
C.  C.  A.  639,  where  transfer  of  corporation  property  to  new  corpora- 
tion was  held  fraudulent  as  to  creditors. 


Relation  existing  between  bank  and  an  ordinary  depositor  is  that  of 
debtor  and  creditor. 

Approved  in  Phoenix  Bank  v.  Risley,  111  U.  S.  127,  28  L.  Ed.  875,  4 
Sup.  Ct.  322,  Ballew  v.  United  States,  160  U.  S.  197,  40  L.  Ed.  398,  16 
Sup.  Ct.  267,  Davis  v.  Elmira  Sav.  Bank,  161  U.  S.  288,  40  L.  Ed.  702, 
16  Sup.  Ct.  505,  and  Randolph  v.  Allen,  73  Fed.  42,  19  C.  C.  A.  353,  all 
following  rule;  Burton  v.  United  States,  196  U.  S.  302,  49  L.  Ed.  488,  25 
Sup.  Ct.  243,  indictment  charging  receipt  of  check  at  St.  Louis  and 
alleging  payment  thereof  to  him  there  not  supported  by  proof  of  receipt 
in  Washington  of  St.  Louis  check  deposited  in  Washington  bank  and 
immediately  credited  to  defendant;  New  York  County  Nat.  Bank  v. 
Massey,  192  U.  S.  145,  48  L.  Ed.  388,  24  Sup.  Ct.  201,  holding  balance 
of  regular  account  may  be  set  pff  by  bank  against  notes  of  bankrupt  held 
by  it,  and  it  may  prove  its  claim  for  amount  remaining  due  on  notes; 
Continental  &  Commercial  Trust  etc.  Bank  v.  Chicago  Title  etc.  Co.,  199 
Fed.  709,  118  C.  C.  A.  142,  deposits  made  by  bankrupt  for  special  pur- 
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poses  could  not  be  applied  to  pre-existing  indebtedness  of  bankrupt,  nor 
allowed  as  setoff  against  trustee ;  Plumas  County  Bank  v.  Bank  of  Ride- 
out  etc.  Co.,  165  Cal.  138,  47  L.  R.  A.  (N.  S.)  552,  131  Pac.  365,  where 
check  drawn  by  depositor  on  his  bank  and  indorsed  in  blank  is  trans- 
ferred to  another  bank,  which  is  insolvent,  and  advances  are  made 
thereon  in  good  faith,  depositor  must  stand  loss;  Town  of  Manitou  v. 
First  Nat.  Bank,  37  Colo.  357,  86  Pac.  79,  where  town  agrees  to  give 
bank  its  account,  and  warrants  are  to  be  carried  as  cash,  bank  could 
apply  deposits  to  payment  of  warrant  that  bank  refused  to  pay;  State 
v.  Smith,  162  Iowa,  347,  49  L.  E.  A.  (N.  8.)  834,  144  N.  W.  36,  offense 
of  obtaining  money  under  fraudulent  pretenses  was  completed  in  county 
where  check  was  presented  at  bank  and  credited  to  accused's  account, 
though  check  was  payable  at  bank  in  another  county;  State  v.  Clement 
Nat.  Bank,  84  Vt.  181,  Ann.  Oas.  1912D,  22,  78  Atl.  950,  taxing  interest- 
bearing  deposits  in  national  banks  does  not  tax  money  deposited,  but 
taxes  credit,  and  is  not  objectionable  as  tax  on  property  or  business  of 
bank. 

Distinguished  in  Libby  v.  Hopkins,  104  U.  S.  308,  26  L.  Ed.  772,  where 
bank  received  money  to  be  used  in  a  specified  manner;  Brodrick  v. 
Brown,  69  Fed.  500,  where  money  was  deposited  with  bank  in  conformity 
with  a  special  assessment. 

Lien  of  bankers  not  founded  on  contract.    Note,  111  Am,  St.  Rep. 
422. 

What  is  special  as  distinguished  from  general  deposit  in  bank. 
Note,  Ann.  Oas.  1913E,  45,  49. 

Banker,  who  is  director  of  an  insurance  company,  can  set  off  against 
Its  demand  for  money  it  has  on  deposit  with  him,  the  amount  due  on  its 
policies  issued  to  and  held  by  him. 

Approved  in  New  York  County  Nat.  Ban^  v.  Massey,  192  U.  S.  146, 
48  L.  Ed.  883,  24  Sup.  Ct.  201,  holding  bank  may  set  off  balance  of  regu- 
lar account  of  bankrupt  against  bankrupt's  notes  held  by  it,  and  it  may 
prove  its  claim  for  amount  remaining  due  on  notes ;  Brown  v.  Pegram, 
149  Fed.  520,  judgment  debtor  may  -enjoin  collection  of  judgment  on 
allegation  of  setoffs  against  beneficial  owners,  though  setoffs  are  unliqui- 
dated legal  demands;  Tomlinson  v.  Bank  of  Lexington,  145  Fed.  826, 
76  C.  C.  A.  400,  where  manufacturing  company  agreed  with  its  bank 
that  subsequent  deposits  be  applied  to  prior  overdrafts,  deposits  so  ap- 
plied not  preferences  though  company  insolvent  when  deposits  made; 
Durkee  v.  National  Bank,  102  Fed.  849,  42  C.  C.  A.  674,  holding  in  action 
against  bank  to  recover  general  deposit  bank  may,  without  filing  plea 
of  setoff,  show  that  it  held  notes  of  depositor  for  amount  equal  to  de- 
posit, and  that  deposit  had  been  applied  to  payment  of  notes;  Neely  v. 
National  Bank,  25  Tex.  Civ.  516,  61  S.  W.  561,  holding  bank  garnished 
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by  creditors  of  insolvent  depositor  whose  notes  bank  holds  may  set  off 
deposit  against  notes,  though  notes  not  due;  Carr  v.  Hamilton,  129  U.  S. 
262,  32  L.  Ed.  678,  9  Sup.  Ct.  298,  holding  policy-holder  in  insolvent  in- 
surance company  may  offset  his  claim  against  company's  mortgage  claim 
against  him ;  Scott  v.  Armstrong,  146  U.  S.  508,  36  L.  Ed.  1062,  13  Sup. 
Ct.  150,  holding  borrower  from  bank  who  has  placed  amount  borrowed 
on  deposit  in  same  bank,  in  case  of  insolvency  of  bank,  may  set  off  his 
claim  against  claim  of  bank's  receiver;  North  Chicago  Rolling-Mill  Co. 
v.  St.  Louis  Ore  etc.  Co.,  152  U.  S.  615,  38  L.  Ed.  572,  14  Sup.  Ct.  715, 
and  Davis  v.  Davis,  72  Fed.  84,  18  C.  C.  A.  438,  in  discussion  as  to  when 
equitable  defense  will  be  allowed  to  be  set  up  as  defense  to  judgment 
at  law. 

Distinguished  in  First  Nat.  Bank  v.  Barnum  Wire  Works,  58  Mich. 
131,  55  Am.  Rep..  665,  24  N.  W.  546,  holding  debt  accruing  to  a  person 
in  his  individual  capacity  cannot  be  set  off  against  a  debt  due  from  him 
as  trustee. 

Setoff  after  insolvency — General  principles  governing  equitable  set- 
off.   Note,  47  Am.  St.  Rep.  583,  589,  590. 

Setoff  by  bank  of  deposit  against  debt  due  bank  by  depositor  as 
voidable  transfer  under  bankruptcy  law.    Note,  15  Ann.  Oas.  307. 

Setoff  in  bankruptcy.    Note,  55  L.  R.  A.  47,  48,  49,  50. 

If  one  has  a  right  of  setoff  against  another  who  makes  assignment  for 
benefit  of  creditors,  the  right  is  equally  available  against  assignee. 

Approved  in  Frank  v.  Mercantile  Nat.  Bank,  182  N.  Y.  267,  108  Am. 
St.  Rep.  805,  74  N.  E.  842,  notes  made  by  bankrupt  but  not  due  at  time 
of  bankruptcy  may  be  set  off  in  action  in  State  court  by  assignee  on 
claim  against  holder  of  notes;  Central  Appalachian  Co.  v.  Buchanan,  90 
Fed.  460,  33  C.  C.  A.  598,  holding  the  appointment  of  a  receiver  of  an 
insolvent  corporation  does,  not  affect  the  right  of  a  debtor  to  equitable* 
setoff;  Green  v.  Conrad,  114  Mo.  671,  21  S.  W.  843,  holding  an  assignee 
not  a  purchaser,  but  he  takes  assets  cum  onere. 

Setoff  under  American  bankruptcy  laws.    Note,  Ann.  Oas.  1916C, 
978. 

Setoff  against  claim  in  hands  of  receiver,  assignee  or  trustee  for 
creditors.    Note,  23  L.  R.  A.  317,  318. 

Distribution  of  assets  of  insolvent  insurance  company.    Note,  38 
1j.  R.  A.  106. 

92  T7.  S.  372-376,  23  L.  Ed.  657,  PACE  v.  BURGESS. 

Acts  of  1868,  and  1872,  providing  snuff  and  tobacco  intended  for  ex- 
port should  be  stamped  with  particular  stamp  to  denote  such  intention,  does 
not  impose  a  duty  on  exports  within  meaning  of  clause  in  Federal  Constitu- 
tion forbidding  such  a  tax. 
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Approved  in  Turpin  v.  Burgess,  117  U.  S.  505,  29  L.  Ed.  989,  6  Sup. 
Ct.  835,  and  Bnrwell  v.  Burgess,  32  Gratt.  478,  479,  both  following  rule ; 
United  States  v.  Hooslef,  237  U.  S.  13,  Ann.  Gas.  1916A,  286,  59  L.  Ed. 
819,  35  Snp.  Ct.  459,  where  charter-party  is  practically  bill  of  lading  for 
entire  cargo  of  vessel,  tax  on  charter-party  is  tax  on  exports,  and  void; 
dissenting  opinion  in  Fairbank  v.  United  States,  181  U.  S.  317,  318,  45 
L.  Ed.  876,  877,  21  Sup.  Ct.  662,  majority  holding  War  Revenue  Act  of 
1898,  §  6,  imposing  stamp  tax  on  foreign  bill  of  lading,  void  as  tax  on 
exports. 

Distinguished  in  Fairbank  v.  United  States,  181  U.  S.  302,  45  L.  Ed. 
870,  21  Sup.  Ct.  656,  holding  War  Revenue  Act  of  1898,  §  6,  imposing 
stamp  tax  on  foreign  bill  of  lading,  void  as  tax  on  exports. 

Constitutionality  of  State  regulation  of  interstate  commerce.    Note, 
27  Am.  St  Rep.  564. 

92  U.  8.  377-382,  23  L.  Ed.  610,  PIEDMONT  ETC.  LIFE  INS.  CO.  v.  EWING. 

Burden  is  on  insurer  to  show  that  answers  made  by  applicant  for  life 
insurance  were  untrue. 

Approved  in  Logan  v.  Provident  Sav.  Life  Assur.  Society,  57  W.  Va. 
391,  50  S.  E.  532,  following  rule;  Title  Guaranty  etc.  Co.  v.  Nichols,  224 
U.  S.  351,-  56  L.  Ed.  798,  32  Sup.  Ct.  475,  while  neglect  of  employer  in 
examining  accounts  would  defeat  surety  bond  for  honesty  of  employee,  it 
was  condition  subsequent,  and  burden  of  proof  was  upon  defendant; 
Modern  Woodmen  v.  Noyes,  158  Ind.  507,  64  N.  E.  22,  holding  complaint 
in  action  on  policy  exempting  suicide  while  sane  need  not  allege  that 
insured  did  not  reach  his  death  in  such  manner;  Dechter  v.  National 
Council,  130  Minn.  334, 153  N.  W.  744,  beneficiary  certificate  of  fraternal 
order  may  be  received  in  evidence  without  offer  of  application,  medical 
examination  or  laws  of  order,  though  these  documents  form  part  of  con- 
tract ;  Capital  Fire  Ins.  Co.  v.  Carroll,  26  Okl.  294,  109  Pac.  538,  burden 
of  proving  statements  of  insured  in  application  for  policy  of  fire  insur- 
ance were  untrue,  and  that  condition  essential  to  validity  of  policy  had 
been  violated,  was  upon  insurer  seeking  to  avoid  policy;  Francis  v. 
Mutual  life  Ins.  Co.,  55  Or.  288,  106  Pac.  326,  where  application  pro- 
vided that  before  policy  became  effective  matters  stated  in  application 
most  be  true,  burden  of  proving  falsity  of  representations  was  on  in- 
surer ;  Sovereign  Camp  v.  Boehme,  44  Tex.  Civ.  161,  97  S.  W.  848,  where 
benefit  certificate  exempted  association  from  liability  for  death  by  sui- 
cide, and  member  came  to  his  death  by  gunshot  while  alone  in  his  room, 
burden  was  on  association  to  show  suicide;  Schon  v.  Modern  Woodmen, 
51  Wash.  485,  99  Pac.  27,  in  action  on  benefit  certificate,  where  defend- 
ant denied  that  decedent  was  ever  member  of  benefit  society  in  good 
standing,  and  pointed  out  false  answers  on  application,  burden  was 
not  on  insured  to  establish  truth  of  answers  singled  out ;  Penn  Mut.  Life 
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Ins.  Co.  v.  Mechanics'  Say.  Bank  etc.,  72  Fed.  441,  38  L.  R.  A.  69/19 
C.  C.  A.  286,  Alabama  etc.  Ins.  Co.  v.  Mobile  Mut.  Ins.  Co.,  81  Ala.  331, 
1  South.  562,  Supreme  Lodge  of  Knights  of  Honor  v.  Wollschlager,  22 
Colo.  216,  49  Pac.  599,  Lampkin  v.  Travelers'  Ins.  Co.,  11  Colo.  App.  255, 
52  Pac.  1042,  Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  485,  10  N.  E. 
248,  Northwestern  etc.  Ins.  Co.  ▼.  Hazelett,  105  Ind.  221,  4  N.  E.  587, 
Benjamin  v.  Connecticut  Indemnity  Assn.,  44  La.  Ann.  1019,  32  Am. 
St.  Rep.  364,  11  South.  629,  Supreme  Council  Royal  Arcanum  v. 
Brashears,  89  Md.  633,  43  Atl.  869,  Malicki  v.  Chicago  etc.  Life  Soc.,  119 
Mich.  156,  77  N.  W.  692,  Grangers'  Ins.  Co.  v.  Brown,  57  Miss.  315, 
Chambers  v.  Life  Ins.  Co.,  64  Minn.  498,  58  Am.  St  Rep.  552,  67  N.  W. 
368,  Kettenbach  v.  Omaha  Life  Assn.,  49  Neb.  849,  69  N.  W.  138,  Roach 
v.  Kentucky  Mut.  etc.  Fund,  28  S.  C.  439,  6  S.  E.  289,  Dial  v.  Valley 
Mut.  life  Assn.,  29  S.  C.  580,  8  S.  E.  38,  and  Guiltinan  v.  Metropolitan 
Life  Ins.  Co.,  69  Vt.  476,  38  Atl.  317,  all  following  rule ;  American  Credit 
Indemnity  Co.  v.  Wood,  73  Fed.  85, 19  C.  C.  A.  264,  holding  it  not  neces- 
sary for  plaintiff  in  action  on  insurance  policy  to  aver  and  prove  truth 
of  representations  amounting  to  warranties  which  are  contained  in  ap- 
plications only ;  Sutherland  v.  Standard  Life  etc.  Ins.  Co.,  87  Iowa,  509, 
54  N.  W.  455,  Jones  v.  United  States  Mut.  Accident  Assn.,  92  Iowa,  659, 
61  N.  W.  487,  Freeman  v.  Travelers'  Ins.  Co.,  144  Mass.  579,  12  N.  E.  377, 
Hess  v.  Masonic  Mut.  Ace.  Assn.,  112  Mich.  204,  40  L.  R.  A.  450,  70 
N.  W.  463,  Meadows  v.  Pacific  Mut.  Life  Ins.  Co.,  129  Mo.  91,  50  Am. 
St.  Rep.  435,  31  S.  W.  583,  and  Hester  v.  Fidelity  &  Casualty  Co.,  69 
Mo.  App.  195,  all  holding,  in  action  on  accident  policy,  plaintiff  is  not 
required  to  show  a  compliance  with  all  terms  of  policy ;  Kumle  v.  Grand 
Lodge  Ancient  Order  United  Workmen,  110  Cal.  209,  42  Pac.  635,  hold- 
ing, in  suit  brought  against  a  mutual  benefit  association  on  certificate 
issued  to  a  member  since  deceased,  burden  of  proof  to  show  such  mem- 
ber was  not  in  good  standing  is  on  association;  Travelers'  Ins.  Co.  v. 
Sheppard,  85  Ga.  759,  12  S.  E.  21,  holding,  in  action  on  life  insurance 
policy,  the  policy  is  admissible  in  evidence  to  prove  contract  without 
the  application  upon  which  it  is  founded;  Louisville  Underwriters  v. 
Durland,  123  Ind.  547,  7  L.  R.  A.  401,  24  N.  E.  222,  applies  rule  to  policy 
of  marine  insurance;  Indiana  etc.  Ins.  Co.  v.  Byrkett,  9  Ind.  App.  450, 
36  N.  E.  781,  applies  rule  to  insurance  on  livestock;  Britt  v.  Mut.  Ben. 
Life  Ins.  Co.,  105  N.  C.  179, 10  S.  E.  897,  holding,  in  action  on  insurance 
policy,  copy  of  application  need  not  be  set  out  in  complaint;  Liverpool 
etc.  Ins.  Co.  v.  Farnsworth  Lumber  Co.,  72  Miss.  563,  17  South.  445, 
holding  there  is  no  distinction  between  life  and  fire  insurance  in  the 
application  of  this  rule;  Queen  Ins.  Co.  v.  Leonard,  9  Ohio  C.  C.  51,  53, 
Copeland  v.  Western  Assur.  Co.,  43  S.  C.  28,  20  S.  E.  754,  Burlington 
Ins.  Co.  v.  Rivers,  9  Tex.  Civ.  App.  180,  28  S.  W.  454,  Allemania  Fire 
Ins.  Co.  v.  Fred,  11  Tex.  Civ.  App.  315,  32  S.  W.  245,  and  Morotock 
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Ins.  Co.  v.  Fostoria  Novelty  Co.,  94  Va.  364,  26  S.  E.  851,  all  holding 
it  not  incumbent  on  plaintiff  to  show  performance  of  warranties  in  fire 
insurance  policy. 

Distinguished  in  O'Connor  v.  Grand  Lodge  A.  0.  U.  W.,  146  Cal.  494, 
80  Pac.  692,  holding  evidence  showed  that  insured's  answer  in  applica- 
tion that  he  had  not  been  afflicted  with  rheumatism  was  willfully  false ; 
Hennessy  v.  Metropolitan  Life  Ins.  Co.,  74  Conn.  704,  52  Atl.  492,  hold- 
ing where  policy  provided  that  no  forfeiture  could  be  waived,  except  by 
written  consent  of  insurer's  officers,  averment  in  reply  that  defendant 
collected  premiums  after  officers  had  knowledge  of  facts  on  which  for- 
feitures based  is  good  plea  in  estoppel ;  Sladden  v.  New  York  Life  Ins. 
Co.,  86  Fed.  104,  29  C.  C.  A.  596,  where  plaintiff's  pleadings  showed 
prima  facie  such  answers  were  untrue. 

Denied  in  Sweeney  v.  Life  Ins.  Co.,  19  R.  I.  174,  61  Am.  St.  Rep.  754, 
38  L.  R.  A.  298,  36  Atl.  10,  where  it  was  held  when  answers  in  applica- 
tion amount  to  warranties,  burden  of  'proving  their  truth  rests  on 
plaintiff. 

If,  while  parties  are  negotiating,  one  of  them  learns  of  a  total  change 
in  condition  of  subject  matter,  of  which  other  Is  ignorant,  his  acceptance 
of  terms  before  refused  by  him  will  not  bind  other  party. 

Approved  in  John  Hancock  Mut.  Life  Ins.  Co.  v.  McClure,  218  Fed. 
600,  134  C.  C.  A.  355,  where  application  stipulated  that  delivery  and 
payment  should  constitute  acceptance  and  policies  were  sent  to  agent, 
but  not  delivered  because  insured  had  contracted  pneumonia,  policies  did 
not  take  effect  as  contracts  of  insurance ;  Miller  v.  Northwestern  etc.  Ins. 
Co.,  Ill  Fed.  469,  49  C.  C.  A.  330,  holding  no  contract  of  insurance 
entered  into  where,  though  premium  paid  to  agent,  company  rejects 
application;  Cotton  v.  Southwestern  Mut.  Life  Ins.  Co.,  115  Iowa,  734, 
87  N;  W.  676,  holding  where  insurance  company  assumed  all  contracts 
and  liabilities  of  another,  and  issued  invitation  to  members  of  other  to 
exchange  policies  for  those  of  reinsurer,  and  it  was  shown  that  reinsurer 
issued  ten  different  kinds  of  policies,  surrender  of  policy  with  request 
for  policy  in  reinsurer  not  contract ;  Carleton  v.  Patrons'  Androscoggin 
etc.  Ins.  Co.,  109  Me.  84,  89  L.  R.  A.  (N.  S.)  951,  82  Atl.  651,  fire  policy, 
stipulating  against  other  insurance,  was  invalidated  by  procuring  other 
insurance  after  date  of  application ;  Thompson  v.  Travelers'  Ins.  Co.,  13 
N.  D.  453,  101  N.  W.  902,  holding  insurer  not  liable  where  disease  from 
which  insured  suffered  at  time  first  premium  paid  not  known  until  his 
death;  Gordon  v.  Prudential  Ins.  Co.,  231  Pa.  411,  80  Atl.  885,  where 
life  insurance  policy  was  delivered  for  inspection,  not  to  be  in  force 
until  premium  was  paid,  and  insured  was  ill  with  pneumonia  when 
premium  was  paid,  policy  was  void;  Harris  v.  Security  Mut.  Life  Ins. 
Co.,  130  Tenn.  327,  Ann.  Oas.  1916B,  380,  LE.A.  1915C,  153,  170  S.  W. 
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474,  policy  was  avoided  for  fraud  where  plaintiff  made  false  answer  in 
application  and  was  seized  with  severe  attack  of  renal  colic  between 
date  of  application  and  issuing  of  policy,  and  insurer  was  not  notified; 
Equitable  Life  Assur.  Soc.  v.  McElroy,  83  Fed.  637,  28  C.  C.  A.  365, 
to  policy  of  insurance;  Scammell  v.  China  Mut.  Ins.  Co.,  164  Mass. 
342,  49  Am.  St.  Rep.  463,  41  N.  E.  650,  and  Whitman  v.  Milwaukee 
Fire  Ins.  Co.,  128  Wis.  131,  5LR.A(N.  S.)  407,  107  N.  W.  293,  both 
arguendo. 

If,  while  negotiations  were  pending  for  policy,  a  friend  paid  premium, 
concealing  from  agent  that  insured  was  then  In  extremis,  and  policy  was 
delivered  after  death  of  insured,  the  contract  Is  void. 

Approved  in  Cable  v.  United  States  Life  Ins.  Co.,  Ill  Fed.  29,  49 
C.  C.  A.  216,  following  rule;  Travis  v.  Nederland  etc.  Ins.  Co.,  104  Fed. 
488,  43  C.  C.  A.  653,  holding  where,  after  application  was  signed  and 
mailed,  but  before  it  was  accepted,  applicant  attached  new  condition 
which  company  refused  to  accept,  subsequent  acceptance  of  original 
proposition  not  contract ;  Westerf eld  v.  New  York  Life  Ins.  Co.,  129  Cal. 
77,  61  Pac.  670,  holding  where  policy  provided  that  only  president  had 
authority  to  change  policy,  insurer  not  bound  by  changes  made  by  gen- 
eral State  manager;  Whiting  v.  Massachusetts  Mut.  Life  Ins.  Co.,  129 
Mass.  241,  87  Am.  Rep.  818,  holding  where  payment  is  made  a  condition 
precedent,  the  first  payment  of  premium  by  a  third  person,  without 
knowledge  of  insured,  although  with  his  money,  is  of  no  effect;  Gid- 
dings  v.  Northwestern  Mut.  life  Ins.  Co.,  102  U.  S.  112,  26  L.  EcL  93, 
where  payment  of  premium  is  made  condition  precedent  to  issuance  of 
policy,  such  payment  cannot  be  made  after  death  of  applicant ;  Paine  v. 
Pacific  Mut.  Life  Ins.  Co.,  51  Fed.  691,  693,  2  C.  C.  A.  459,  holding 
death  of  an  applicant  before  his  application  reaches  the  home  office  re- 
vokes offer  to  become  insured ;  Clark  v.  Insurance  Co.  of  North  America, 
89  Me.  36,  35  L.  R.  A.  279,  35  Atl.  10U,  in  discussion  as  to  necessity  of 
meeting  of  minds  in  agreement  of  insurer  and  insured ;  Societe  des  Mines 
v.  Mackintosh,  5  Utah,  577,  18  Pac.  367,  in  discussion  as  to  when  prin- 
cipal is  not  bound  by  acts  of  agent. 

Distinguished  in  Manhattan  life  Ins.  Co.  v.  Hereford,  172  Ala.  437, 
55  South.  497,  payment  of  first  premium  on  life  insurance  policy  by 
note  to  agent  individually  was  sufficient  compliance  with  provision  lis  to 
payment;  Dove  v.  Royal  Ins.  Co.,  98  Mich.  125,  57  N.  W.  31,  where 
there  was  an  assurance  by  agent  that  a  policy  should  remain  in  force 
pending  adjustment  of  differences. 

Insurance — Payment  of  premium  by  third  person.    Note,  37  Am. 
Rep.  320. 

Delivery  and  acceptance  of  policies  of  insurance.    Note,  138  Am. 
St.  Rep.  68. 
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Duty  of  applicant  for  life  insurance  to  notify  insurer  of  facts  dis- 
covered subsequently  to  examination.    Note,  15  Ann.  Gas.  126. 

Validity  of  oral  insurance  contract.    Note,  22  L.  R.  A.  769. 

Applicant's  duty  to  notify  of  facts  developing  before  delivery  of 
policy.    Note,  8  L  R.  A.  (N,  S.)  984. 

92  U.  &  38*490,  23  I*  Ed.  660,  SAVAGE  T.  UNITED  STATES, 

Holder  of  treasury  notes  issued  under  act  of  July  17,  1861,  by  accepting 
payment  therefor  In  legal-tender  notes,  although  under  protest,  waived  right 
to  have  payment  made  In  gold. 

Approved  in  San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S.  521,  49  L.  Ed. 
305,  25  Snp.  Ct.  108,  agreement  that  payment  in  United  States  currency 
should  extinguish  larger  amount  due  under  lighting  contract  estimated  in 
Porto  Rican  money  is  binding  where  there  was  dispute  as  to  medium 
of  payment;  St.  Louis  Hay  etc.  Co.  v.  United  States,  191  U.  S.  163, 
48  L.  Ed.  132,  24  Sup.  Ct.  47,  holding  where  contract  for  hay  was  void 
as  not  in  writing,  after  acceptance  of  payment  for  whole,  vendor  cannot 
recover  on  quantum  valebat;  Board  of  Directors  of  Plum  Bayou  Levee 
Dist.  v.  Roach,  174  Fed.  955,  99  C.  C.  A.  453,  contractors  discounting  in- 
terest-bearing certificates  of  indebtedness  could  only  recover  interest  as 
damages,  not  amount  of  discount;  Springfield  etc.  R.  R.  Co.  v.  Allen, 
46  Ark.  220,  in  discussion  as  to  when  acceptance  of  payment,  although 
under  protest,  bars  further  demand  on  claim. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  R.  A. 
618. 

92  U.  8.  390-397,  23  L.  Ed.  508,  SMELTZEB  v.  WHITE. 

County  warrants,  issued  by  supervisors  of  county  in  Iowa  subsequent  to 
1860,  are  void  unless  sealed  with  county  seaL 

Approved  in  Bingham  County  v.  First  Nat.  Bank,  122  Fed.  23,  24,  58 
C.  C.  A.  332,  holding  where  Idaho  statute  requires  county  warrants  to 
distinctly  specify  the  liability  for  which  they  are  drawn,  and  where  it 
accrued,  warrants  omitting  such  requirement  are  void;  Ex  parte  Farrell, 
36  Mont.  265,  92  Pac.  788,  holding  false  jurors'  certificates  issued  by 
deputy  county  clerk  without  seal  were  void,  and  would  not  support 
charge  of  forgery;  Raymond  v.  People,  2  Colo.  App.  340,  30  Pac.  508, 
holding  a  city  warrant  issued  without  compliance  with  a  statute  relat- 
ing to  form  thereof  is  void;  Heffieman  v.  Pennington  Co.,  3  S.  D.  167, 
52  N.  W.  852,  arguendo. 

In  construing  a  guaranty,  It  is  proper  to  look  at  surrounding  circum- 
stances in  order  to  discover  subject  matter  parties  had  in  view,  and  thus 
ascertain  scope  and  object  of  guaranty. 
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Approved  in  Punta  Gorda  Bank  v.  State  Bank,  52  Fla.  405,  42  South. 
848,  where  defendant  bank  reorganized  branch  bank  and  executed  guar- 
anty for  securities,  including  four  thousand  five  hundred  dollar  note, 
which  was  lost  by  insolvency  of  maker,  new  bank  has  right  of  action 
against  guarantors  of  securities. 

In  action  for  breach  of  warranty,  given  on  county  warrants,  measure 
of  damages  should  be  amount  which  plaintiff  paid  defendant  for  warrants, 
with  interest. 

Approved  in  Denver  Horse  Importing  Co.  v.  Schafer,  58  Colo.  384, 
147  Pac.  370,  contract  price  is  sufficient  evidence  of  value  of  chattel  at 
time  of  sale  on  which  to  base  recovery  for  breach  of  warranty;  South 
Covington  etc.  Ry.  Co.  v.  Gest,  34  Fed.  645,  holding:  in  action  for  breach 
of  warranty  in  sale  of  mortgage  coupons,  where  there  is  no  evidence  as 
to  market  value  of  coupons  at  date  of  sale,  price  paid  by  purchaser  will 
be  considered  market  price  and  measure  of  damages. 

Measure  of  damages  for  breach  of  warranty  of  title  to  goods  sold. 
Note,  7  Ann.  Gas.  938. 

Vendee  may  sue  for  breach  of  warranty  without  returning  goods. 
Cited  in  South  Covington  etc.  Ry.  Co.  v.  Gest,  34  Fed.  636,  arguendo. 

Vendee  seeking  to  rescind  contract  of  sale  must  return  property  or 
tender  it. 

Approved  in  Chandler  v.  Thompson,  30  Fed.  47,  holding  in  no  case 
can  purchaser  keep  goods,  if  they  have  value,  and  have  contract  re- 
scinded. 

Miscellaneous.  Cited  in  Merrill  v.  Monticello,  72  Fed.  464, 18  C.  C.  A. 
636,  not  in  point. 

• 

92  U.  8.  397-412,  23  L.  Ed.  613,  HOBSON  v.  LORD. 

Proper  subjects  of  general  average  enumerated. 
Approved  in  Norwich  &  New  York  Transp.  Co.  v.  Insurance  Co.  of 
North  America,  118  Fed.  309,  holding  where  after  steamer  struck  rocks 
she  was  beached  and  sank  in  mud  and  cargo  damaged,  loss  being  attribu- 
table to  attempted  salvage,  was  subject  to  general  average;  May  v.  Key- 
stone etc.  Pine  Co.,  117  Fed.  288,  holding  wages  and  provisions  of  crew 
during  time  they  were  engaged  at  sea  in  constructing  jury  rudder  after 
it  became  necessary  to  cut  away  broken  rudder  to  save  ship  in  storm 
are  proper  items  for  allowance  in  general  average;  Ralli  v.  Troop,  157 
U.  S.  395,  39  L.  Ed.  747,  15  Sup.  Ct.  660/ where  it  was  held  the  scuttling 
of  a  ship  by  municipal  authorities  of  a  port,  without  direction  of  com- 
manding officer,  to  extinguish  a  fire  in  her  hold,  is  not  a  general  average 
loss;  The  L'Amerique,  35  Fed.  841,  and  The  Joseph  Farwell,  31  Fed. 
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845,  both  holding  losses  sustained  by  reason  of  a  vessel  disabled  at  sea 
being  compelled  to  put  into  port  for  repairs,  chargeable  to  general  aver- 
age; The  Roanoke,  46  Fed.  298,  holding  damage  by  water  poured  upon 
cargo  to  extinguish  fire  is  subject  of  general  average;  Earnmoor  S.  S. 
Co.  v.  Insurance.  Co.,  73  Fed.  872,  holding  injuries  sustained  by  a  tug 
while  engaged  in  pulling  off  a  stranded  ship  should  not  be  allowed  in 
making  general  average  adjustment ;  The  Wordsworth,  88  Fed.  315,  hold- 
ing voluntary  damage  to  cargo  to  avoid  an  apparent  danger  menacing 
both  ship  and  cargo  is  sufficient  to  support  a  general  average;  Cheraw 
etc.  R.  R.  Co.  v.  Broadnaz,  109  Pa.  St.  439,  440,  58  Am.  Rep.  735,  736, 
1  Atl.  230,  231,  holding  in  action  on  general  average  bond,  it  is  a  good 
defense  that  loss  was  occasioned  by  unseaworthiness  of  vessel;  Bowring 
v.  Thebaud,  42  Fed.  796,  797,  798,  in  discussion  as  to  essential  requisites 
to  a  general  average  charge. 

Where  loss  has  occurred  which  will  sustain  a  general  average,  port  of 
destination  or  delivery  of  cargo  is  port  where  average  is  to  be  adjusted. 

Approved  in  Bradley  v.  Cargo  of  Lumber,  29  Fed.  649,  following  rule. 

Ship  injured  by  collision  and  obliged  to  discharge  part  of  cargo  in 
order  to  be  repaired  is  entitled  to  contribution  from  owners  of  cargo  for 
wages  and  provisions  of  crew  during  time  of  delay,  and  for  expenses  of 
sending  general  agent  to  advise  with  master  as  to  repairs. 

Approved  in  Shoe  v.  Craig,  189  Fed.  229,  vessel's  expenses  from  time 
of  disability  to  proceed  on  her  voyage,  together  with  cost  of  temporary 
repairs  to  enable  her  to  finish  voyage,  are  proper  charge  in  general  aver- 
age; The  William  Chisholm,  153  Fed.  706,  82  C.  C.  A.  562,  refusing  to 
set  aside  findings  of  commissioner  as  to  damages  recoverable  for  repairs 
and  trip  of  agent  incident  to  repairs  necessitated  by  collision;  The 
L'Amerique,  35  Fed.'  846,  holding  where  vessel  became  stranded  and 
cargo  was  unloaded  and  transferred  to  another  vessel,  expense  of  un- 
loading was  a  proper  general  average  charge,  but  not  expense  of  refloat- 
ing vessel;  Besse  v.  Hecht,  85  Fed.  679,  and  The  Alaska,  44  Fed.  500, 
holding  owner  of  an  injured  vessel  was  entitled  to  his  expenses  in  com- 
ing to  look  after  wreck. 

Extraordinary  expenses  of  ship  owner  for  common  benefit  of  ship 
or  cargo  as  general  average.    Note,  24  £.  R.  0.  472. 

92  XJ.  8.  412-417,  23  I*.  Ed.  684,  BUTLER  V.  THOMSON. 

Memorandum  of  sale  signed  by  broker,  mutual  agent,  is  valid  contract 
of  sale  .within  statute  of  frauds. 

Approved  in  Lincoln  v.  Levi  Cotton  Mills  Co.,  128  Fed.  867,  63  C.  C.  A. 
333,  upholding  agency  where  entire  correspondence  between  parties 
showed  that  both  parties  understood  that  agents  were  middlemen  who 
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had  regular  customers  for  whom  they  sold  goods  and  other  regular  cus- 
tomers for  whom  they  bought ;  Gardiner  v.  McDonogh,  147  Cal.  320,  81 
Pac.  966,  where  contract  of  sale  recited  purchase  of  "500  sax  Bayo  at 
$3.50  per  100."  parol  evidence  admissible  to  show  "Bayo"  meant  Bayou 
beans,  and  "per  100"  meant  per  hundred  pounds;  Reid  v.  Alaska  Pack- 
ing Co.,  43  Or.  438,  73.  Pac.  340,  contract  for  sale  of  goods  exceeding 
fifty  dollars  in  value,  memoranda  of  which  executed  by  broker  are  de- 
livered to  each  party,  contract  also  being  entered  on  broker's  books,  is 
not  within  statute  of  frauds;  Bibb  v.  Allen,  149  U.  S.  496,  37  L.  Ed. 
825,  13  Sup.  Ct.  955,  holding  slip  contracts  prescribed  by  Cotton  Ex- 
change afford  sufficient  memorandum  in  writing  to  satisfy  requirements 
of  statute  of  frauds;  Memory  v.  Niepert,  131  111.  630,  23  N.  E.  433, 
where  memorandum  delivered  by  agent  of  one  party  to  another  party, 
reciting  that  former  had  sold  to  latter  a  lot  of  bacon,  was  held  to  be 
a  contract  in  writing;  Newberry  v.  Wall,  84  N.  Y.  580,  following  rule; 
Tousey  v.  Etzel,  9  Utah,  337,  34  Pac.  294,  and  Jugla  v.  Trouttet,  120 
N.  Y.  27,  23  N.  E.  1067,  both  arguendo. 

There  may  be  an  offer  to  sell,  subject  to  acceptance,  which  would  bind 
the  party  offering,  and  not  other  party  until  accepted. 

Approved  in  Grossman  v.  Schenker,  206  N.  Y.  469,  100  N.  E.  40, 
promise  of  defendant  to  pay  plaintiff  for  superintending  alteration  of 
building  and  implied  promise  to  plaintiff  to  superintend  was  valid  obli- 
gation; Reed  v.  State,  3  Okl.  Cr.  19,  24  L.  B.  A.  (N.  S.)  268,  103  Pac. 
1071,  person  charged  with  illegally  selling  intoxicating  liquors  cannot  be 
convicted  of  furnishing  or  conveying  same;  Johnston  v.  Trippe,  33  Fed. 
533,  where  contract  to  convey  land  at  option  of  proposed  vendee  was 
held  enforceable  in  equity. 

Distinguished  in  Bruce  v.  Pulton  Nat.  Bank,  79  N.  Y.  166,  35  Am.  Rep. 
510,  construing  covenants  in  lease. 

Rights  conferred  by  a  "refusal"  or  "option."    Note!  21  L.  R.  A. 
128. 

92  U.  S.  418-426,  23  L.  Ed.  604,  CLEMENTS  V.  MACHEBOEUF. 

Facts  will  not  be  presumed  against  a  deed  of  conveyance  which  on  its 
face  has  all  the  legal  requisites  to  make  it  a  valid  instrument. 

Approved  in  Freeman  v.  Blount,  172  Ala.  664,  55  South.  296,  holding, 
in  action  for  cancellation  of  deed  for  alleged  forgery  of  signature  and 
false  acknowledgment,  burden  of  proving  issues  was  upon  complainant; 
Mulford  v.  Rowland,  45  Colo.  182,  100  Pac.  606,  prima  facie  evidence 
of  agent's  authority  to  convey  was  shown  by  recital  in  deed  and  in  let- 
ters, and  such  deed  recorded  before  donor's  death  was  superior  to  that 
of  plaintiff  acquired  from  donor's  heir. 
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92  U.  8.  425-482,  23  L.  Ed.  494,  IVES  v.  HAMILTON. 

In  action  for  Infringement  of  patent  for  a  result,  question  la  whether 
defendants  use  the  same,  or  substantially  the  same,  combination  of  me- 
chanical devices. 

Approved  in  Malignani  v.  Germania  Electric  Lamp  Co.,  169  Fed.  302, 
patent  for  process  of  evacuating  incandescent  lamps  was  infringed  by 
lamp  merely  transposing  steps  in  process;  Shelby  Steel  Tube  Co.  v. 
Delaware  etc.  Tube  Co.,  151  Fed.  70,  patent  for  mechanical  device  for 
making  metal  tubing  was  infringed  by  one  substantially  same  varying 
in  operative  effect;  Edison  General  Elec.  Co.  v.  Crouse  etc.  Elec.  Co., 
146  Fed.  547,  construing  Metzger  patent  No.  489,682,  for  electric  lamp 
socket  and  holding  it  infringed;  Columbia  Wire  Co.  v.  Kokomo  Steel 
etc.  Co.,  143  Fed.  122,  74  C.  C.  A.  310,  holding:  Bates'  patent  No.  365,723, 
for  wire-barbing  machine  valid  and  infringed  by  machine  of  Friederick 
patent  No.  711,303;  Benbow  etc.  Mfg.  Co.  v.  Simpson  Mfg.  Co.,  132 
Fed.  616,  construing  Schroeder  patent  No.  535,465,  for  means  for  operat- 
ing washing-machines  and  holding  it  infringed;  Standard  Computing 
Scale  Co.  v.  Computing  Scale  Co.,  126  Fed.  649,  61  C.  C.  A.  541,  con- 
struing patents  for  computing  scales;  Union  Steam  Pump  Co.  v.  Battle 
Creek  etc.  Pump  Co.,  104  Fed.  342,  43  C.  C.  A.  560,  holding  Frost  patent 
No.  428,692,  for  improvement  in  steam  valves,  valid  but  not  infringed 
by  Metcalf  patent  No.  442,905;  Deering  v.  Winona  Harvester  Works, 
155  U.  S.  295,  39  L.  Ed.  157, 15  Sup.  Ct.  121,  holding  patent  for  improve- 
ment in  harvesters  not  infringed  by  a  similar  device  used  by  defendant ; 
Westinghouse  v.  Boyden  Power  Brake  Co.,  170  U.  S.  568,  42  L.  Ed.  1147, 
18  Sup.  Ct.  722,  holding  patent  for  air-brake  not  infringed  by  patent 
for  similar  brake;  Rodebaugh  v.  Jackson,  37  Fed.  886,  following  rule; 
Pacific  Cable  Ry.  v.  Butte  City  St.  Ry.  Co.,  55  Fed.  763,  and  Pacific 
Cable  Ry.  v.  Butte  City  St.  Ry.  Co.,  52  Fed.  864,  both  holding  patent 
for  car-brake  infringed  by  brake  similarly  constructed ;  Gage  v.  Herring, 
107  U.  S.  647,  27  L.  Ed.  604,  2  Sup.  Ct.  826,  where  letters  patent  for 
an  improvement  in  cooling  and  drying  meal  were  held  not  infringed; 
Thompson  v.  Gildersleeve,  34  Fed.  46,  and  Consolidated  Roller-Mill  Co. 
t.  Coombs,  39  Fed.  34,  both  arguendo. 

When  a  broken  line  is  used  instead  of  a  regular  curve,  and  performing 
precisely  the  same  office,  the  one  is  clearly  the  equivalent  of  the  other. 

Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  415,  52  L.  Ed.  1126,  28  Sup.  Ct.  748,  decisions  do  not  limit 
doctrine  of  equivalents  to  primary  inventions,  but  range  of  equivalent 
depends  upon  degree  of  invention,  and  infringement  of  patent  not  pri- 
mary was  not  averted  merely  because  defendant's  machine  may  be  differ- 
entiated; American  Stoker  Co.  v.  Underfeed  Stoker  Co.,  182  Fed.  652, 
patentee  of  improvement  on  prior  combination  by  adding  thereto  single 


92  U.  S.  432-438         NOTES  ON  U.  S.  REPORTS,  120 

,  new  element  is  not  entitled  to  claim  equivalents  to  same  extent  as  pat- 
entee of  original  combination;  General  Electric  Co.  v.  Allis-Chalmers 
Co.,  171  Fed.  669,  patent  for  controller  of  electric  motor  was  not  in- 
fringed by  device  within  language  of  claim  of  patent;  Delaware  Seam- 
less Tube  Co.  v.  Shelby  Steel  Tube  Co.,  160  Fed.  930,  88  C.  C.  A.  110, 
patent  for  electric  motor  regulation  by  applying  to  alternating  current 
fan  motors  regulating  shunt  with  varying  resistance  already  in  use  in 
direct  current  dental  motors,  is  void;  Universal  Brush  Co.  v.  Sonn,  146 
Ted.  531,  533,  holding  Morrison  patent  No.  717,014,  for  method  of  mak- 
ing brushes,  infringed  by  method  of  Sonn  patent  No.  791,510;  Inter- 
national Mfg.  Co.  v.  H.  F.  Brammer  Mfg.  Co.,  138  Fed.  398,  71  C.  C.  A. 
633,  construing  Plagman  patent  No.  608,220,  for  mechanical  movement 
for  use  in  washing-machines,  and  holding  it  infringed  by  device  of  Mar- 
tin patent  No.  736,285 ;  Letson  v.  Alaska  Packers'  Assn.,  130  Fed.  143, 
64  C.  C.  A.  463,  holding  Jensen  patent  No.  376,804,  for  can-capping 
machine,  infringed  by  Letson  &  Burpee  patent  machine;  Adams  Co.  v. 
Schreiber  etc.  Mfg.  Co.,  Ill  Fed.  185,  holding  Farwell  patent  No.  493,548, 
for  adjustable  stove-damper,  infringed;  Singer  Mfg.  Co.  v.  Cramer,  109 
Fed.  655,  48  C.  C.  A.  588,  holding  whether  Cramer  patent  No.  271,426, 
for  sewing-machine  treadle,  was  infringed  by  Diehl  patent  No.  306,469, 
was  properly  submitted  to  jury;  Reed  v.  Smith,  40  Fed.  886,  construing 
patent  for  a  harrow. 

Distinguished  in  Loraine  Development  Co.  v.  General  Electric  Co.,  198 
Fed.  115,  where  claim  for  patent  introduced  unnecessary  element,  person 
discovering  such  element  was  unnecessary,  and  winking  structure  other- 
wise identical,  was  not  infringer  of. 

Patent  for  improvement  In  sawmills  Is  not  defective  in  description  when 
any  good  mechanic,  acquainted  with  construction  of  such  machines,  by  having 
diagram  before  him,  would  have  no  difficulty  in  adopting  improvement. 

Approved  in  Stockland  v.  Russell  Grader  Mfg.  Co.,  222  Fed.  907,  908, 
138  C.  C.  A.  386,  claims  of  patent  for  road-grading  machine  read  in  con- 
nection with  specifications  and  drawings  were  sufficiently  specific  to  en- 
able one  skilled  in  art  to  construct  operative  machine;  Hamilton  v.  Rol- 
lins, 5  Dill.  497,  Fed.  Cas.  5988,  case  involving  same  patent. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  268,  269. 

92  U.  S.  432-438,  23  I*.  Ed.  724,  THE  AMERICA. 

Rule  that  steamships  meeting  end-on  must  port  their  helms  must  he  com- 
plied with  in  seasonable  time,  otherwise  the  act  is  without  substantial  merit. 

Approved  in  The  Arciduca  Stefano,  215  Fed.  703,  132  C.  C.  A.  79, 
collision  between  barge  and  steamship  was  due  to  fault  of  tug  in  keep- 
ing too  close  to  steamship  and  backing  when  she  should  have  gone  ahead ; 
The  Straits  of  Dover,  120  Fed.  902,  58  C.  C.  A.  86,  holding  both  ocean 
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steamers  liable  for  collision  in  Chesapeake  Bay  for  violation  of  inland 
navigation  roles;  The  Mary  C.  Elphicke,  115  Fed.  377,  holding,  under 
article  XVH  of  roles  for  navigation  of  Great  Lakes,  failure  of  one  of 
two  end-on  meeting  vessels  to  change  course  to  starboard  does  not  ex- 
cuse failure  of  other  to  do  so;  The  Fred.  W.  Chase,  31  Fed.  95,  and  The 
State  of  Alabama,  17  Fed.  853,  both  holding  steamer  at  fault  for  not 
sooner  reversing  her  engines. 

No  effect  will  be  given  to  accusation  that  vessel  was  without  a  lookout 
when  it  does  not  appear  this  fact  contributed  to  accident. 

Approved  in  The  Ping-On,  7  Sawy.  493,  11  Fed.  615,  following  rule. 

* 

Where  circumstances  convince  the  court  that  if  either  of  two  colliding 
ships  had  complied  with  rule  requiring  steamships  meeting  end-on  to  port 
their  helms,  accident  would  not  have  occurred,  conclusion  will  he  that  both 
were  at  fault. 

Approved  in  The  Patria,  92  Fed.  415,  where,  in  collision  between 
steamer  and  schooner,  both  were  held  at  fault  for  failing  to  observe  all 
precautions  to  avoid  accident. 

Even  flagrant  faults,  committed  by  one  of  two  vessels  approaching  each 
ether  from  opposite  directions,  will  not  excuse  the  other  from  adopting  every 
Proper  precaution  to  prevent  a  collision. 

Approved  in  The  Albert  Domois,  177  U.  S.  254,  44  L.  Ed.  759,  20  Sup. 
Ct.  600,  holding  vessel  cannot  be  excused  from  stopping  and  reversing, 
where  required  by  navigation  roles,  merely  because  her  own  construction 
is  so  faulty  that  she  cannot  stop  in  time  to  prevent  collision;  The 
Howard  Reeder,  207  Fed.  934,  125  C.  C.  A.  377,  steamship  keeping  up 
foil  speed  in  passing  tug  and  tow  in  wide  channel  was  liable  for  sink- 
ing barge  by  sudden  sheer;  The  Director,  180  Fed.  609,  schooner  forced 
by  stress  of  weather  to  anchor  in  channel  of  river  and  steamer  not  de- 
flecting course  or  stopping  were  both  at  fault  for  collision ;  United  States 
v.  Erie  R.  Co.,  172  Fed.  57,  96  C.  C.  A.  538,  both  vessels  were  in  fault 
for  collision  where  one  did  not  keep  her  speed  and  other  for  not  observ- 
ing that  former  had  practically  stopped;  The  Mauch  Chunk,  154  Fed. 
184,  83  C.  C.  A.  276,  though  ferryboat  was  in  fault  for  not  remaining 
in  slip  until  another  had  passed,  latter  was  also  in  fault  for  insistence 
.  upon  privilege  in  disregard  of  circumstances,  where  departure  alone 
coold  have  prevented  collision;  The  Westhall,  153  Fed.  1014,  1016, 
steamer  able  to  keep  out  of  way  and  avoid  collision  was  liable,  though 
tug'  and  tow  were  on  wrong  side  of  channel ;  Hall  v.  Chisholm,  117  Fed. 
813,  55  C.  C.  A.  31,  holding  both  steamer  and  navigators  of  tugs  towing 
raft  at  fault  for  collision  in  river;  The  Aurania  and  The  Republic,  29 
Fed.  124,  and  The  Non  Pareille,  33  Fed.  526,  holding  in  presence  of 
danger  of  immediate  collision,  there  is  no  absolute  right  of  way;  The 
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Louise,  52  Fed.  888,  3  C.  C.  A.  330,  and  The  Oceanic,  61  Fed.  359,  where 
vessel  was  held  at  fault  for  not  adopting  means  to  avoid  collision,  when 
it  was  apparent  from  actions  of  other  vessel  that  she  was  not  adopting 
such  a  course;  The  Columbia?  23  Blatchf.  271,  25  Fed.  846,  The  Hercules, 
51  Fed.  453,  and  The  City  of  Chester,  78  Fed.  189,  24  C.  C.  A.  51,  where 
vessel  was  held  at  fault  for  continuing  on  her  course  after  failing  to 
receive  response  to  her  signal;  New  York  Harbor  Tow-Boat  Co.  v.  New 
York  etc.  R.  R.  Co.,  148  N.  Y.  580,  42  N.  E.  1088,  arguendo. 

Where  both  vessels  at  fault,  damages  and  costs  should  be  equally  ap- 
portioned between  them. 

Approved  in  The  Frank  S.  Hall,  128  Fed.  816,  reaffirming  rule;  The 
Strathleven,  213  Fed.  979,  130  C.  C.  A.  385,  party  to  suit  in  admiralty 
securing  modification  of  decree  by  appeal  is  entitled  to  recover  costs  in 
appellate  court;  The  City  of  Birmingham,  138  Fed.  560,  71  C.  C.  A.  115, 
reversing  with  costs  in  appellate  court;  The  Steam  Dredge  No.  1,  134 
Fed.  167,  69  L.  R.  A.  29S,  67  C.  C.  A.. 67,  dividing  damages  where  gov- 
ernment inspector  negligently  placing  himself  in  light  of  hawser  injured 
by  breaking  of  bitt  through  negligence  of  dredge  employee;  Vanderbilt 
v.  Reynolds,  16  Blatchf.  89,  90,  91,  Fed.  Cas.  16,839,  The  Pennsylvania, 
15  Fed.  817,  818,  The  S.  B.  Hume,  24  Fed.  298,  The  Warren,  23  Blatchf. 
286,  25  Fed.  784,  The  Sam  Brown,  29  Fed.  651,  and  The  Fred.  W.  Chase, 
31  Fed.  96,  all  of  which  reaffirm  and  adopt  rule;  The  Hercules,  20  Fed. 
205,  whether  costs  shall  be  equally  divided  depends  on  particular  circum- 
stances of  each  case ;  Union  Ice  Co.  v.  Crowell,  55  Fed.  90,  5  C.  C.  A.  49, 
and  The  Max  Morris,  137  U.  S.  9,  34  L.  Ed.  587,  11  Sup.  Ct.  31,  both 
arguendo. 

92  U.  8.  439-446,  23  L.  Ed.  727,  THE  GALATEA. 

Where  steamers  about  to  meet  are  running,  one  with  tide,  the  other 
against  it,  if  it  be  necessary  for  either  to  stop  to  avoid  collision,  it  is  duty 
of  one  proceeding  against  tide. 

Approved  in  The  New  Hampshire,  225  Fed.  365,  steamer  passing  up 
river  against  ebb  tide  and  moving  at  too  great  speed  was  in  fault  for 
collision  with  tow;  The  Lake  Shore,  201  Fed.  452,  vessel  crowding  an- 
other against  bank  by  negligent  navigation  was  responsible  for  dam- 
age; The  Edna  V.  Crew,  182  Fed.  893,  vessel  changing  her  course  after 
assenting  to  signal  was  liable  for  collision;  The  Chester  W.  Chapin,  155 
Fed.  856,  steamer  injuring  scows  in  tow  by  swell  was  in  fault  for  fail- 
ure to  reduce  speed  or  keep  at  greater  distance;  The  J.  C.  Austin,  124 
Fed.  954,  holding  steamer  towing  long  line  of  canal-boats  down  river 
liable  for  collision  with  canal-boat  being  pushed  up  river  where  steamer 
allowed  tail  of  tow  to  swing  toward  opposite  side ;  The  Teaser,  118  Fed. 
84,  holding  tug  going  with  tow  with  tide  not  excused  for  not  reducing 
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speed  in  face  of  impending  collision;  The  Yuma,  117  Fed.  895,  holding 
both  steamer  and  schooner  in  tow  liable  for  collision  in  river;  The 
Jamestown,  114  Fed.  594,  holding  tng  passing  np  river  with  barge  dur- 
ing flood  tide  and  gale  at  fault  for  not  shortening  hawser  when  it  knew 
outgoing  steamers  were  coming  down,  and  steamer  equally  at  fault  for 
approaching  at  too  great  a  speed ;  The  George  Presley,  111  Fed.  560,  49 
C.  C.  A.  438,  holding  second  steamer  of  two  of  three  at  fault  for  negli- 
gent steering  in  river  but  colliding  steamer  also  guilty  of  contributory 
fault  in  failing  to  keep  out  of  way  when  she  saw.  tow  not  properly 
steered ;  The  Scots  Greys  v.  The  Santiago  de  Cuba,  5  Fed.  372,  The  Mar- 
shall, 12  Fed.  922,  and  Canfield  v.  The  F.  &  P.  M.  No.  2,  44  Fed.  700, 
all  holding  like  rule  applies  to  boats  meeting  on  a  river;  La  Champagne, 
47  Fed.  125,  The  Dasori,  47  Fed.  331,  and  The  Volunteer,  49  Fed.  478, 
all  holding  it  duty  of  vessel  moving  against  tide  to  get  out  of  way  of 
vessel  coming  in  with  it ;  Xow-boat  No.  1,  Norfolk  and  Western,  74  Fed. 
910,  911,  21  C.  C.  A.  169,  applying  rule  to  tug  with  tow ;  The  Franconia, 
21  Blatchf.  266,  16  Fed.  152,  holding  it  particularly  the  duty  of  vessel 
proceeding  against  tide  to  be  vigilant;  The  Express,  46  Fed.  862, 
arguendo. 

Distinguished  in  The  City  of  Springfield,  26  Fed.  160,  where  vessel 
going  with  the  tide  might  have  taken  another  channel* 

92  U.  8.  447-449,  23  L.  Ed.  496,  OTIS  v.  CTJIJ.UM. 

Vendors  of  negotiable  municipal  bonds  which,  since  sale,  have  been  de- 
clared void,  are -not,  In  absence  of  warranty,  liable  thereon  to  purchasers. 

Approved  in  Busch  v.  Stromberg-Carlson  Telephone  Mfg.  Co.,  217 
Fed.  331,  133  C.  C.  A.  244,  subsequent  insolvency  of  corporation  and 
depreciation  of  bonds  was  no  defense  to  action  against  subscriber  for 
breach  of  agreement  to  make  loan  to  corporation;  Coffin  v.  Board  of 
Commrs.  of  Kearney  County,  114  Fed.  520,  holding  purchaser  of  re- 
funding bonds  which  have  been  declared  void  is  subrogated  to  rights 
of  warrant  holders;  Hinkley  v.  Champaign  Nat.  Bank,  216  111.  566,  75 
N.  E.  213,  assignment  of  judgment  rendered  on  confession  on  power 
of  attorney  whereby  assignor  covenants  that  there  is  due  on  judgment 
specified  sum  and  that  he  will  not  collect  or  release  same  does  not  make 
him  liable  for  damages  resulting  from  defendant's  opening  and  defeat- 
ing judgment;  Hffl^v.  Dillon,  176  Mo.  App.  202,  161  S.  W.  884,  in  action 
on  note  for  price  of  corporate  stock,  fact  that  properties  of  corporation 
were  less  valuable  than  defendant  expected  did  not  constitute  failure 
of  consideration;  dissenting  opinion  in  Busch  v.  Stromberg-Carlson 
Telephone  Mfg.  Co.,  217  Fed.  334,  133  C.  C.  A.  244,  majority  holding 
that  insolvency  of  corporation  and  worthlcssness  of  bonds  was  no  defense 
to  action  against  subscriber  for  breach  of  agreement  to  make  loan  to 
corporation;  Peck  Colorado  Co.  v.  Stratton,  95  Fed.  745,  holding  fact 
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that  stock  in  corporation  is  worthless  is  no  defense  to  action  for  price, 
in  absence  of  fraud  or  specific  warranty;  Sutro  v.  Rhodes,  92  Cal.  124, 
125,  28  Pac.  99, 100,  holding  purchaser  cannot  recover  from  vendor  value 
of  overissued  county  bonds  sold  in  good  faith;  Harvey  v.  Dale,  96  Cal. 
161,  31  Pac.  14,  where  purchaser  of  corporation  bond  was  held  to  take 
subject  to  rule  of  caveat  emptor;  Harter  v.  Eltzroth,  HI  Ind.  162,  12 
N.  E.  130,  holding  there  is  no  implied  warranty  on  part  of  vendor  of 
certificates  of  stock  that  corporation  issuing  them  is  corporation  de 
jure;  White  v.  Robinson,  50  Mich.  75,  14  N.  W.  704,  holding  sale  of 
genuine  documents  does  not  involve  any  warranty  that  officers  who  is- 
sued them  had  authority  to  act ;  Meyer  v.  Richards,  46  Fed.  727,  Powell 
v.  Heisler,  45  Minn.  551,  48  N.  W.  412,  and  Ruohs  v.  Bank,  94  Tenn. 
67,  68,  69,  75,  28  S.  W.  306,  308,  all  following  rule;  Richardson  v.  Mar- 
shall, 100  Tenn.  356,  45  S.  W.  442,  holding  seller  of  negotiable  county 
bonds  does  not  impliedly  warrant  the  existence  of  legislative  authority 
for  their  issuance;  Aetna  Life  Ins.  Co.  v.  Middleport,  124  U.  S.  545, 
31  L.  Ed.  541,  8  Sup.  Ct.  628,  and  Orleans  v.  Piatt,  99  U.  S.  679,  25 
L.  Ed.  405,  where  question  was  as  to  power  of  bona  fide  holder  of  bonds, 
ypid  as  between  original  parties,  to  compel  payment  from  municipality ; 
First  Nat.  Bank  v.  Oldham,  6  Lea,  728,  arguendo. 

Distinguished  -in  Union  Bank  of  Richmond  v.  Oxford  etc.  R.  Co.,  143 
Fed.  198,  199,  74  C.  C.  A.  323,  where  officer  of  railroad  authorized  to 
sell  town  aid  bonds  by  directors  during  negotiations  stated  that  bonds 
were  good  and  had  been  so  adjudged  by  court,  but  bonds  were  in  fact 
void,  purchaser  could  recover  consideration  paid;  Harris  v.  Hanover  Nat. 
Bank,  21  Blatchf.  257,  15  Fed.  788,  where  bills  of  an  insolvent  bank 
were  transferred  under  mutual  mistake  as  to  bank's  condition. 

Vendors  of  negotiable  municipal  bonds  are  liable  ex  delicto  for  bad 
faith,  and  there  is  an  implied  warranty  of  ownership,  and  that  they  are 
not  forgeries,  but  not  as  to  their  validity. 

Approved  in  Strauss  v.  Hensey,  7  App.  D.  C.  293,  36  L.  R.  A.  92, 
implied  warranty  of  validity  of  title  does  not  attach  to  transfer  where 
person  taking  notes  was  acting  in  collusion  with  maker;  Marshall  v. 
Reach,  227  111.  45, 118  Am.  St.  Rep.  247,  10  Ann.  Gas.  164,  81  N.  E.  32, 
complainant  contracting  to  exchange  shares  of  stock  and  certain  amount 
of  money  for  defendant's  farm  did  not  impliedly  warrant  that  stock 
certificates  were  issued  by  de  jure  corporation;  First  Nat.  Bank  of 
Sterling  v.  Drew,  191  111.  190,  192,  60  N.  E.  857,  holding  where  defend- 
ant sold  plaintiff  valid  orders  issued*  by  drainage  district  which  were 
not  paid  because  money  from  first  assessment  exhausted  before  presenta- 
tion and  second  assessment  void,  plaintiff  could  not  recover  money  paid 
by  him  therefor;  Bank  of  Commerce  v.  Buffin,  190  Mo.  App.  131,  136, 
137,  175  S.  W.  305,  307,  where  contractor  assigned  tax  bill  and  lien 
void  by  reason  of  his  failure  to  construct  sidewalk  properly,  assignee 
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had  no  lien  on  property,  and  could  recover  from  assignor;  Meyer  v. 
Richards,  163  U?  S.  413,  414,  41  L.  Ed.  210, 16  Sup.  Ct.  1158,  1159,  Pugh 
v.  Moore,  44  La.  Ann.  215,  226,  252,  253,  10  South.  712,  716,  725,  726, 
Rogers  v.  Walsh,  12  Neb.  30, 10  N.  W.  468,  and  Richardson  v.  Marshall, 
100  Tenn.  358,  45  S.  W.  442,  all  holding  assignor  liable  where  bonds 
were  not  genuine;  Merchants'  Nat.  Bank  v.  Spates,  41  W.  Va.  31,  56 
Am.  St.  Rep.  831,  23  S.  E.  683,  holding  assignor  of  non-negotiable  instru- 
ment by  signing  his  name  across  back  thereof  and  delivering,  warrants, 
by  implication,  its  validity,  his  right  to  assign,  that  it  is  a  subsisting 
unpaid  debt,  and  solvency  of  debtor;  State  v.  Mayor  of  Lafayette,  49 
La.  Ann.  1769,  22  South.  1016,  and  State  v.  Hart,  46  La.  Ann.  51,  14 
South.  511,  both  arguendo. 

Distinguished  in  dissenting  opinion  in  Pugh  v.  Moore,  44  La.  Ann. 
247,  10  South.  724,  majority  holding  assignor  liable  where  bonds  were 
not  genuine. 

Implied  warranty  of  genuineness  on  sale  of  negotiable  paper.    Note, 
36  L.  R.  A.  96. 

92  TJ.  8.  449-464,  23  L.  Ed.  730,  BARNEY  v.  WATSON. 

Act  of  February  26,  1845,  relating  to  time  and  manner  of  making  pro- 
test to  a  collector  of  customs,  continued  In  force  until  passage  of  act  of 
June  SO,  1864. 

Approved  in  De  lima  v.  Bidwell,  182  U.  S.  178,  45  L.  Ed.  1049,  21 
Sup.  Ct.  746,  holding  Rev.  Stats.,  §  3011,  or  section  25  of  Customs  Ad- 
ministrative Act,  do  not  repeal  right  of  owner  of  merchandise  to  recover 
money  exacted  as  duties  from  collector;  Arnson  v.  Murphy,  109  U.  S. 
241,  27  L.  Ed.  921,  3  Sup.  Ct.  186,  Haynes  v.  Brewster,  46  Fed.  474, 
Birtwell  v.  Saltonstall,  63  Fed.  1008,  and  Dieckerhoff  v.  Miller,  93  Fed. 
653,  35  C.  C.  A.  525,  all  holding  act  of  1845  repealed  by  implication  by 
aet  of  1864;  United  States  v.  Schlesinger,  120  U.  S.  114,  30  L.  Ed.  609, 
7  Sup.  Ct.  445,  in  discussion  as  to  when  decision  of  Secretary  of  Treas- 
ury, as  to  rate  and  amount  of  duties,  is  final  and  conclusive;  Salton- 
stall v.  Birtwell,  164  U.  S.  66,  41  L.  Ed.  352,  17  Sup.  Ct.  23,  and  Barney 
v.  Rickard,  157  TJ.  S.  355,  39  L.  Ed.  731,  15  Sup.  Ct/  644,  as  giving  his- 
tory of  legislation  relating  to  general  subject. 

Under  act  of  June  SO,  1864,  decision  of  collector  as  to  rate  and  amount 
of  duties  is  final,  unless  consignee  makes  protest  in  writing  within  ten  days 
after  ascertainment  and  liquidation  of  duties. 

Approved  in  Davies  v.  Miller,  130  TJ.  S.  288,  32  L.  Ed.  933,  9  Sup. 
Ct.  561,  in  determining  when  notice  of  dissatisfaction  with  decision  of 
collector  of  customs  must  be  given. 

Act  of  1846,  required  protests  as  to  illegal  duties  to  be  made  at  or  be- 
fore payment  of  duties  alleged  to  be  illegal. 
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Approved  in  Barney  v.  Rickard,  157  U.  S.  360,  364,  39  L.  Ed.  738,  734, 

15  Sup.  Ct.  646,  647,  holding  protest  made  after  deposit  of  funds  to  pay 

duties,  but  before  liquidation,  is  too  late;  Saltonstall  v.  Birtwell,  66 

Fed.  971,  972,  973,  14  C.  C.  A.  205,  where  phrase,  "payment  under 

"protest,"  as  used  in  section  3011,  Revised  Statutes,  is  defined. 

Distinguished  in  Kahn  v.  Herold,  147  Fed.  580,  where  at  time  execu- 
tors paid  internal  revenue  inheritance  tax  on  life  estate  under  protest 
they  did  not  know  life  tenant  had  died,  payment  not  voluntary;  Wright 
v.  Blakeslee,  101  U.  S.  179,  25  L.  Ed.  1050,  where  question  was  as  to 
notice  required  of  party  paying  illegal  taxes  under  internal  revenue  laws. 

92  U.  8.  45^-456,  23  L.  Ed.  620,  TEBEY  v.  COMMERCIAL  BANK  OF  ALA- 
BAMA. 

Where  party  has  been  defrauded  by  Mb  counsel,  he  must  sue  them  for 
what  he  has  lost  thereby. 

Approved  in  United  States  v.  Rio  Grande  Dam  &  Irr.  Co.,  13  N.  M. 
406,  85  Pac.  399,  where  judgment  was  rendered  against  defendant  for 
want  of  answer,  negligence  of  attorneys  could  not  be  pleaded  as  ground 
for  motion  to  set  aside  judgment. 

Remedy  to  set  aside  decree  obtained  by  fraud  Is  by  bill  of  review. 

Approved  in  Taylor  v.  Easton,  180  Fed.  368, 103  C.  C.  A.  509,  court  of 
equity  may,  for  fraud,  vacate  or  modify  decree  by  bill  of  review  filed 
after  term;  Kaw  Valley  Drainage  Dist.  v.  Union  Pac.  R.  Co.,  163  Fed. 
837,  90  C.  C.  A.  320,  seasonable  objection  to  consent  decree  renders 
decree  appealable;  Wilson  v.  Schaefer,  107  Tenn.  324,  64  S.  W.  214, 
holding  bill  of  review  may  be  maintained  for  error  apparent,  for  newly 
discovered  evidence,  and  for  fraud;  Adair  v.  Cummins,  48  Mich.  378, 
12  N.  W.  497,  and  Robinson  v.  Springfield  Co.,  21  Fla.  228,  or  it  may 
be  done  by  original  bill;  Lamb  v.  San  Pedro  &  Canon  del  Agua  Co.,  3 
N.  M.  454,  9  Pac.  530,  holding  action  in  equity  may  be  maintained  to 
restrain  enforcement  of  fraudulent  judgment  obtained  by  conspiracy 
on  part  of  trustees  of  corporation  against  interests  of  stockholders; 
In  re  Herdic,  40  Fed.  361,  holding  proceedings  to  rescind  order  of  con- 
firmation of  sale  could  not  be  summary  where  instituted  more  than  four 
years  after  confirmation. 

Bills  of  review.    Note,  20  Am.  Dec.  175. 

Relief  in  equity,  other  than  appellate  proceedings,  against  judg- 
ments, decrees  and  other  judicial  determinations.  Note,  54  Am. 
St.  Rep.  260. 

Bills  of  review  in  Federal  courts  for  newly  discovered  evidence* 
Note,  14  Ann.  Oaa.  194. 
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In  proceedingi  under  insolvent  bank's  charter,  to  wind  up  its  affairs, 
the  decree  should  not  discharge  stockholders  from  liability  for  bank's  debts, 
where  stockholders  are  not  parties. 

Approved  in  Penniman  v.  Smith,  5  Lea,  137,  holding  entry  made  in 
minutes  -  of  court,  when  not  justified  by  pleadings  in  particular  case, 
is  coram  non  judice  and  void  as  an  adjudication ;  Dickinson  v.  Saunders, 
129  Fed.  20,  63  C.  C.  A.  666,  arguendo. 

92  U.  S.  467-462,  23  L.  Ed.  497,  WILLEAM8  v.  UNITED  STATES. 
Not  cited. 

92  U.  S.  462-467,  23  L.  Ed.  731,  ST.  LOUIS  V.  UNITED  STATES, 
Not  cited. 

92  U.  8.  467-473,  23  L.  Ed.  733,  TYNG  v.  GBINNELL. 

Where  cause  is  submitted  to  court  without  jury,  and  court  makes  general 
finding,  parties  are  concluded  by  determination  of  court,  subject  to  right  to 
bring  error  to  review  rulings  duly  excepted  to  at  triaL 

Approved  in  Martinton  v.  Fairbanks,  112  U.  S.  673,  28  L.  Ed.  864, 

5  Sup.  Ct.  322,  Grayson  v.  Lynch,  163  U.  S.  473,  41  L.  Ed.  232,  16  Sup. 
Ct  1066,  Key  West  v.  Baer,  66  Fed.  443,  13  C.  C.  A.  572,  and  Distilling 

6  Cattle  etc.  Co.  v.  Gottschalk  Co.,  66  Fed.  610,  13  C.  C.  A.  618,  all 
following  rule. 

Where  cause  has  been  tried  by  court  without  jury  and  findings  are 
special,  review  of  appellate  court  can  only  extend  to  determination  of  suffi- 
ciency of  facts  found  to  support  judgment. 

Approved  in  Churchill  v.  Buck,  102  Fed.  43,  42  C.  C.  A.  148,  follow- 
ing rule ;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Barrett,  190  Fed.  123,  111  C.  C.  A. 
158,  special  finding  made  by  trial  court  where  jury  is  waived  becomes 
part  of  record,  and  appellate  court  may  determine  sufficiency  to  sup- 
port judgment  without  bill  of  exceptions ;  Anglo-American  Land  etc.  Co. 
v.  Lombard,  132  Fed.  734,  68  C.  C.  A.  89,  reciting  practice  on  appeal 
where  there  is  special  finding  in  law  action  tried  to  court;  The  E.  A. 
Packer,  140  U.  S.  365,  35  L.  Ed.  456,  11  Sup.  Ct.  796,  Hill  v.  Woodberry, 
49  Fed.  140,  1  C.  C.  A.  206,  Reed  v.  Stapp,  52  Fed.  644,  3  C.  C.  A.  244, 
and  Elizabeth  v.  Hill,  39  N.  J.  L.  557,  all  following  rule;  Seeberger  v. 
Schlesinger,  152  U.  S.  586,  38  L.  Ed.  562,  14  Sup.  Ct.  731,  holding,  where 
court  below  makes  special  finding,  no  exception  is  necessary  to  raise 
question  whether  facts  support  judgment;  dissenting  opinion  in  Quinn 
v.  Dimond,  72  Fed.  998,  19  C.  C.  A.  336,  the  majority  holding  the  trial 
court's  interpretation  of  facts  specially  found  did  not  preclude  appel- 
late court  from  considering  such  facts;  Groves  v.  Sentell,  69  Fed.  225, 
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16  C.  C.  A.  217,  and  Webb  v.  National  Bank  of  Republic,  146  Fed.  719, 
77  C.  C.  A.  143,  both  arguendo. 

In  interpreting  tariff  acts,  language  adopted  by  legislature  in  denomina- 
tion of  articles  will  be  construed  according  to  commercial  understanding  of 
terms. 

Approved  in  Libby  v.  United  States,  210  Fed.  150,  127  C.  C.  A.  14, 
condensed  skimmed  milk  containing  forty-two  per  cent  of  cane  sugar, 
not  indicated  by  label,  was  adulterated  and  misbranded;  Cadwalader  v. 
Zeh,  151  U.  S.  176,  38  L.  Ed.  117, 14  Sup.  Ct.  290,  in  determining  whether 
certain  articles  were  "toys";  "Zante  Currants,"  73  Fed.  188,  189,  in 
determining  what  constitute  "Zante"  currants. 

92  U.  8.  473-479,  23  L.  Ed.  736,  MTLLEB  V.  BALE. 

In  ejectment,, when  both  parties  claim  under  Spanish  concessions,  con- 
firmed by  United  States,  inquiry  must  extend  to  character  of  original  con- 
cessions, and,  if  these  do  not  settle  controversy,  to  proceeding  of  confirmation. 

Cited  in  Interstate  Land  Co.  v.  Maxwell  Land  Co.,  139  U.  S.  590,  35 
L.  Ed.  286,  11  Sup.  Ct.  663,  arguendo. 

Where  there  are  different  claimants  for  same  land,  both  claiming  under 
confirmed  concession,  grant  identified  by  specific  boundaries  gives  better 
right  than  floating  grant,  although  latter  is  first  surveyed. 

Approved  in  Jones  v.  St.  Louis  Land  etc.  Co.,  232  U.  S.  361,  58  L.  Ed. 

638,  34  Sup.  Ct.  419,  where  two  grants  confirmed  by  Congress,  over- 
lapped, rights  of  owner  of  each  were  reserved,  and  judicial  inquiry  ex- 
tends to  character  of  original  concessions. 

Patent  on  confirmed  grant  is,  like  a  quitclaim,  conclusive  only  between 
parties  and  evidence  against  United  States;  that  validity  of  grant  was 
established.   ' 

Approved  in  Los  Angeles  Farming  etc.  Co.  v.  Los  Angeles,  217  U.  S. 
227,  54  L.  Ed.  745,  30  Sup.  Ct.  452,  decision  of  State  court  that  city  of 
Los  Angeles  had  exclusive  right  to  use  of  Los  Angeles  River,  based  upon 
Spanish  law  confirmed  by  Congress,  did  not  deny  rights  existing  under 
Federal  government  and  could  not  be  reviewed  by  Federal  Supreme 
Court;  Catron  v.  Laughlin,  11  N.  M.  633,  72  Pac.  32,  where  Congress 
confirmed  grant  to  such  of  grantees  as  had  not  forfeited  rights  by  non- 
compliance with  grant,  burden  of  proving  forfeiture  is  on  party  alleging 
it;  United  States  v.  Conway,  175  U.  S.  70,  44  L.  Ed.  76,  20  Sup.  Ct.  13, 
Adam  v.  Norris,  103  U.  S.  593,  26  L.  Ed.  514,  and  Byrne  v.  Alas,  74  Cal. 

639,  16  Pac.  528,  all  following  rule ;  7  Sawy.  574,  and  United  States  v. 
McLaughlin,  127  U.  S.  450,  32  L.  Ed.  221,  8  Sup.  Ct.  1187,  showing  the 
law  relating  to  Mexican  grants. 


129  KENNARD  v.  LOUISIANA.  92  U.  S.  480-483 

92  U.  a  480-483,  23  L.  Ed.  478,  KENNARD  y.  LOUISIANA. 

Dae  process  of  law  is  due  course  of  legal  proceedings  according  to  .role 
established  for  protection  of  private  rights. 

Approved  in  Cosmopolitan  Club  v.  Virginia,  208  U.  S.  386,  52  L.  Ed. 
540,  28  Sup.  Ct.  394,  judgment  of  State  court  that  corporation  had  vio- 
lated liquor  laws  of  State  and  under  statute  charter  rights  ceased  with- 
out further  proceedings  did  not  violate  any  right  secured  by  Federal 
Constitution;  Maxwell  v.  Dow,  176  U.  S.  597,  44  L.  Ed.  603,  20  Sup. 
Ct.  454,  494,  holding  Utah  statute  providing  for  trial  by  jury  of  eight 
in  criminal  cases  not  capital  does  not  deny  privileges  and  immunities  of 
citizens  of  United  States;  Gibson  v.  Bellingham  etc.  Ry.  Co.,  213  Fed. 
490,  State  statute  providing  for  jury  of  less  than  twelve  men  and  for 
verdict  not  unanimous  is  valid,  and  action  under  Federal  employers' 
liability  act  may  be  brought  in  court, of  such  State;  Ex  parte  Janus- 
zewski,  196  Fed.  131,  act  giving  juvenile  court  jurisdiction  over  delin- 
quent children  was  not  invalid  for  failure  to  provide  for  jury  trial; 
State  v.  Moore,  2  Penne.  (Del.)  321,  46  Atl.  675,  upholding  prosecution 
by  information  and  trial  by  court  without  jury;  Town  of  Vidalia  v. 
Falkenheiner,  123  La.  628,  49  gouth.  217,  State  could  not  compel  pay- 
ment of  two  licenses  for  conducting  two  saloons  in  one  building,  one 
for  whites  and  one  for  negroes,  and  defendant  could  not  continue  busi- 
ness in  one  building;  Money  weight  Scale  Co.  v.  Friedman,  79  N.  J.  L. 
216,  74  Atl.  271,  cause  postponed  by  clerk  at  request  of  one  party  con- 
ferred no  jurisdiction  upon  court,  and  judgment  was  void;  Territory  v. 
Albright,  12  N.  M.  316,  78  Pac.  211,  assessor  appointed  pursuant  to 
amendment  to  act  dividing  county,  before  division  was  effected,  was  not 
entitled  to  office;  Ekern  v.  McGovern,  154  Wis.  240,  245,  279,  46  L.  R.  A. 
(N.  S.)  796,  142  N.  W.  619,  621,  632,  removal  of  commissioner  of  insur- 
ance by  Governor  upon  one  hour's  notice  and  without  giving  person 
accused  opportunity  to  present  evidence  was  not  due  process;  dissent- 
ing opinion  in  Taylor  and  Marshall  v.  Beckham  (No.  1),  178  U.  S.  602, 
44  L.  Ed.  1210,  20  Sup.  Ct.  890,  1016,  majority  holding  Supreme  Court 
has  no  jurisdiction  on  error  to  review  State  court  decision  sustain- 
ing determination  of  gubernatorial  election  contest  made  by  General 
Assembly  under  State  Constitution;  dissenting  opinion  in  Hendryx  v. 
Perkins,  114  Fed.  824,  52  C.  C.  A.  435,  majority  holding  neither  bill  to 
vacate  decree  for  fraud  nor  bill  of  review  can  be  maintained  after  lapse 
of  nine  years,  during  all  of  which  time  complainant  had -knowledge  of 
decree,  when  no  sufficient  facts  in  excuse  of  delay  are  alleged;  David- 
son v.  New  Orleans,  96  JO.  S.  105,  24  L.  Ed.  620,  holding  valid  act  re- 
lating to  mode  of  assessing  property  for  street  purposes;  ^urtado  v. 
California,  110  U.  S.  533,  28  L.  Ed.  238,  4  Sup.  Ct.  120,  and  State  v. 
Boswell,  104  Ind.  543,  4  N.  E.  677,  both  holding  proceedings  may  be 


92  U.  S.  48<M83         NOTES  ON  U.  S.  REPORTS.  130 

instituted  in  felony  eases  .by  information  when  authorized  by  State 
laws;  State  v.  Saunders,  66  N.  H.  88,  18  L.  R.  A.  656,  26  Atl.  595,  hold- 
ing, in  certain  proceedings  under  State  laws  for  an  injunction  against 
an  alleged  liquor  nuisance,  defendant  is  not  entitled  to  jury  trial  as  a 
constitutional  right;  dissenting  opinion  in  Moore  v.  State,  43  N.  J.  L. 
240,  majority  holding  statute  authorizing  prosecution  for  an  offense, 
the  right  to  prosecute  which  was  barred  by  statute  of  limitations,  is 
void ;  Holden  v.  Hardy,  169  U.  S.  384,  42  L.  Ed.  788,  18  Sup.  Ct.  385, 
and  Maddux  v.  Walthall,  141  Cal.  414  (see  74  Pac.  1027),  both  arguendo. 

■ 

Supreme  Court  Is  without  jurisdiction  to  correct  mere  errors  in  proceed- 
ings in  State  courts. 

Approved  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  337,  45 
L.  Ed.  887,  21  Sup.  Ct.  620,  upholding  apportionment  of  entire  cost  of 
street  pavement  upon  abutting  lots  according  to  frontage,  without  pre- 
liminary hearing  as  to  benefits;  Taylor  and  Marshall  v.  Beckham  (No.  1), 
178  U.  S.  571,  593,  44  L.  Ed.  1198,  1206,  20  Sup.  Ct.  898,  1012,  holding 
Supreme  Court  cannot  on  error  review  State  decision  upholding  deter- 
mination of  General  Assembly  in  gubernatorial  election  contest  under 
State  Constitution;  Kelly  v.  Pittsburgh,  104  U.  S.  80,  26  L.  Ed.  659, 
holding  Supreme  Court  has  no  power  to  correct  error  of  State  court  in 
estimating  value  of  property  for  taxation;  In  re  Ah  Lee,  6  Sawy.  416, 
5  Fed.  905,  holding  a  person  imprisoned  under  a  valid  law,  although 
there  is  error  in  proceeding,  resulting  in  commitment,  is  not  imprisoned 
without  due  process  of  law. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527,  5S1,  584. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  581. 

State  statute,  regulating  proceedings  for  removal  of  persons  from  office, 
does  not  deny  due  process  of  law  if  it  makes  provision  for  trial  of  case  before 
court  of  competent  jurisdiction,  and  for  notifying  defendant  of  case  he  has 
to  meet. 

Approved  in  New  Orleans  Water- Works  Co.  v.  Louisiana,  185  U.  S. 
350,  46  L.  Ed.  943,  22  Sup.  Ct.  696,  holding  no  Federal  question  arises 
from  forfeiture  of  corporate  charter  for  violation  of  its  terms  by  State 
decree  made  after  full  hearing  in  quo  warranto  proceedings;  Chatham 
v,  Mansfield,  1  Cal.  App.  302,  82  Pac.  345,  upholding  Code  Civ.  Proc., 
§  1119,  providing  that  when  person  whose  right  to  office  is  contested 
cannot  be  found  he  may  be  served  by  leaving  copy  at  house  of  last  resi- 
dence five  days  before  time  specified  in  notice;  Board  of  Trustees  of 
Town  of  Gillett  v.  People,  13  Colo.  App.  563,  59  Pac.  75,  holding  under 
corrupt  practices  act,  before  mayor  can  be  removed  by  town  trustees 
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for  failure  to  file  statement  of  expenses,  which  failure  is  made  misde- 
meanor, he  must  first  be  tried  and  convicted  in  court  of  competent  juris- 
diction ;  Roth  v.  State,  158  Ind.  267,  63  N.  E.  465,  holding  under  Indian- 
apolis  charter  policemen  being  appointed  for  specified  time — during 
good  behavior — and  removable  only  for  "cause,"  they  can  only  be  re- 
moved upon  notice  and  hearing  of  charges,  with  opportunity  to  make 
defense;  Burke  v.  Jenkins,  148  N.  C.  28,  61  S.  E.  609,  board  of  commis- 
sioners could  remove  treasurer  for  disregard  of  order  not  to  pay  claim 
against  town,  after  hearing,  without  trial  by  jury;  dissenting  opinion 
in  Taylor  and  Marshall  v.  Beckham  (No.  1),  178  U.  S.  581,  594,  44 
L.  Ed,  1202,  1206,  20  Sup.  Ct.  902,  1009,  majority  denying  Supreme 
Court's  jurisdiction  to  review  State  decision  sustaining  determination 
of  gubernatorial  election  contest  by  General  Assembly  under  State  Con- 
stitution ;  dissenting  opinion  in  Hartigan  v.  Board  of  Regents,  49  W.  Va. 
37,  46,  38  S.  E.  708,  712,  majority  holding  notice  and  hearing  not  re- 
quired of  proceeding  by  regents  to  remove  university  professor;  Scott 
v.  Toledo,  36  Fed.  397,  1LR.A  696,  holding,  in  levying  assessment  for 
opening  of  a  street,  it  is  essential  that  notice,  or  opportunity  to  be 
heard,  be  given  owner  of  land  assessed;  Coleman  v.  Glenn,  103  Ga.  461, 
68  Am  St.  Rep.  110,  30  S.  E.  298,  and  Board  of  Commrs.  of  Knox  County 
v.  Johnson,  124  Ind.  153,  19  Am.  St.  Rep.  96,  7  L  B.  A.  687,  24  N.  E. 
151,  holding  an  officer  cannot  be  removed  from  office  without  a  hear- 
ing; Poster  v.  Kansas,  112  U.  S.  206,  28  L.  Ed.  697,  5  Sup.  Ct.  98 
(reprinted  in  32  Kan.  768),  and  Wilson  v.  North  Carolina,  169  U.  S.  594, 
595,  42  L.  Ed.  871,  18  Sup.  Ct.  438,  439,  122  N.  C.  1108,  e,  f  (Appx.), 
affirming  Caldwell  v.  Wilson,  121  N.  C.  462,  28  S.  E.  559,  holding  pro- 
ceedings by  which  an  official  was  removed  from  office  to  be  due  process 
of  law;  In  re  McKee,  19  Utah,  239,  57  Pac.  25,  holding  jury,  for  trial 
of  one  accused  of  grand  larceny,  may  lawfully  consist  of  eight  jurors; 
dissenting  opinion  in  Conklin  ▼.  Cunningham,  7  N.  M.  472,  38  Pac.  178, 
majority  holding  prior  notice  of  default  is  not  necessary  to  the  re- 
moval by  Governor  of  an  officer  for  shortage  in  his  accounts;  Lavin 
v.  Emigrant  Industrial  Sav.  Bank,  18  Blatchf .  18, 1  Fed.  657,  arguendo. 
Distinguished  in  dissenting  .opinion  in  Territory  v.  Albright,  12  N.  M. 
316,  78  Pac.  211,  majority  holding  assessor  appointed  pursuant  to  Laws 
1903,  p.  80,  amending  act  dividing  Bernadillo  county  on  day  before 
latter  act  went  into  effect  not  entitled  to  office;  Hartigan  v.  Board  of 
Regents,  49  W.  Va.  26,  38  S.  E.  703,  holding  notice  and  hearing  not 
required  of  proceedings  by  regents  to  remove  university  professor. 

Right  to  jury  in  election  contest.    Note,  Ann.  Oas.  19130,  163,  164. 

Right  to  jury  trial  in  quo  warranto  proceedings.    Note,  5  Ann.  Oas. 
641. 

Right  of  public  officer  holding  for  fixed  term  to  notice  and  hearing 
before  removal  for  cause.    Note,  12  Ann.  Oa*.  999. 


92  U.  S.  48±-494         NOTES  ON  U.  S.  REPORTS.  132 

92  U.  8.  484-494,  23  L.  Ed.  579,  TOWN  OF  COLMA  y.  EAVES. 

Where  authority  is  given  to  issue  bonds  on  some  condition  precedent, 
and  certain  officers  are  given  authority  to  decide  whether  condition  is  com- 
plied with,  their  recital  of  compliance  in  bonds  issued  to  bona  fide  holders,  is 
binding  on  municipality. 

Approved  in  Quinlan  v.  Green  County,  205  U.  S.  419,  51  L.  Ed.  863,  27 
Sup.  Ct.  505,  where  bonds  for  subscription  to  railway  stock  were  voted 
upon  condition  that  prior  subscription  to  another  railroad  should  be 
exonerated,  issuance  of  bonds  raises  presumption  of  compliance  with  con- 
dition precedent ;  Board  of  Commrs.  of  Stanly  County  v.  Coler,  190  .U.  S. 
450,  47  L.  Ed.  1134,  23  Sup.  Ct.  816,  affirming  113  Fed.  717,  51  C.  C.  A. 
379,  holding  recitals  in  county  bonds  issued  in  payment  of  railroad  stock 
that  they  were  issued  pursuant  to  statute  estop  county  from  denying 
that  subscription  was  necessary  to  aid  completion  of  road;  Tulare  Irr. 
Diet.  v.  Shepard,  185  U.  S.  20,  46  L.  Ed.  782,  783,  22  Sup.  Ct.  538,  hold- 
ing defective  organization  of  irrigation  district  under  California  act  of 
March  7,  1887,  cannot  be  raised  against  bona  fide  holders  of  bonds,  by 
owners  of  land  within  district  who  acquiesced  in  bond  issue  and  received 
benefits  of  proceeds,  where  board  of  supervisors  decided  that  district 
duly  organized  and  bonds  containing  recital  of  issuance  in  pursuance  of 
statute;  Inhabitants  of  Town  of  Harmony  v.  Truman,  212  Fed.  8,  128 
C.  C.  A.  544,  recital  in  bonds  issued  by  selectmen  that  conditions  prece- 
dent were  imposed  did  not  estop  town  to  deny  that  conditions  had  been 
performed;  Truman  v.  Inhabitants  of  Town  of  Harmony,  205  Fed.  554, 
where  statute  authorized  town  to  issue  bonds  in  aid  of  railroad  con- 
struction upon  compliance  with  conditions  precedent,  issuance  of  bonds 
imported  compliance  therewith  in  favor  of  bona  fide  purchaser,  and 
precluded  inquiry  as  to  whether  conditions  had  been  performed;  Town 
of  Aurora  v.  Gates,  108  Fed.  108,  L.  R.  A.  1915A,  910,  125  C.  C.  A.  329, 
issuance  of  municipal  bonds  by  officers  authorized  to  comply  with  con- 
ditions precedent  precludes  inquiry,  as  against  innocent  purchaser  for 
value,  whether  condition  precedent  had  been  performed;  Piatt  v.  Hitch- 
cock County,  139  Fed.  933,  71  C.  C.  A.  649,  applying  rule  where  county 
commissioners  invested  with  power  to  make  assessments  made  recital  in 
precinct  bonds  that  they  were  issued  under  authority  of  specified  statute 
fixing  limit  on  bond  issues;  City  of  Kearney  v.  Woodruff,  115  Fed.  95, 
53  C.  C.  A.  117,  holding:  where  recitals  in  irrigation  ditch  aid  bonds 
were  that  they  were  issued  after  submission  to  popular  vote  of  proposi- 
tion to  issue  them  for  purpose  of  aiding  in  canal  for  irrigation  and 
water-power  purposes,  it  is  no  defense  to  action  by  bona  fide  holder  that 
proposition  submitted  was  not  same  as  that  recited;  Independent  School 
Dist.  v.  Rew,  111  Fed.  8,  55  L.  R.  A.  364,  49  C.  C.  A.  198,  holding  cer- 
tificate on  face  of  district  bonds  that  they  have  been  issued  in  pursu- 
ance of  Laws  Iowa  1878,  c.  58,  for  purpose  of  funding  indebtedness, 
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estops  municipality  from  asserting  that  they  increase  debt  beyond  legal 
limit;  Clapp  v.  Otoe  County,  104  Fed.  481,  45  C.  C.  A.  579,  applying 
rule  to  bonds  issued  under  Neb.  Comp.  Stats.  1899,  §§  3518-3521; 
Hughes  County  v.  Livingston,  104  Fed.  313,  315,  43  C.  C.  A.  541,  hold- 
ing county  bonds  issued  under  Laws  N.  D.  1889,  c.  42,  containing  re- 
citals by  county  commissioners  that  vote  was  in  favor  of  bonds  and  that 
they  were  issued  to  refund  certain  just  debt  estops  county  to  deny  truth 
of  recitals;  Pickens  Tp.  v.  Post,  99  Fed.  661,  applying  principle  to  town- 
ship bonds  issued  under  South  Carolina  statute;  Rondot  v.  Rogers  Tp., 
99  Fed.  213,  39  C.  C.  A.  462,  holding  township  issuing  bonds  containing 
recitals  that  they  were  issued  in  conformity  with  Mich.  Laws  1867, 
No.  98,  and  were  authorized  by  vote  of  electors  at  special  meeting,  is 
estopped  from  asserting  irregularities  in  election,  after  having  received 
proceeds;  Miller  v.  Perris  Irr.  Dist.,  99  Fed.  145,  147,  148,  holding  re- 
cital in  bonds  issued  under  California  irrigation  act  of  March  7,  1887, 
that  they  were  issued  under,  in  pursuance  of,  and  after  full  compliance 
with  said  act,  estops  district  as  against  bona  fide  holders  from  denying 
that  provisions  of  act  complied  with;  Wesson  v.  Town  of  Mt.  Vernon, 
98  Fed.  809,  39  C.  C.  A.  301,  holding  city  estopped  by  recitals  in  refund- 
ing bonds  to  effect  that  they  are  issued  under  provisions  of  certain  stat- 
ute to  deny  truth  of  recitals  where  it  has  received  and  used  proceeds; 
Hayden  v.  Town  of  Aurora,  57  Colo.  400,  142  Pac.  187,  where  bonds 
were  issued  under  ordinance  reciting  that  they  were  issued  in  accord- 
ance with  ordinance  passed  in  compliance  with  statute,  municipality 
was  estopped  to  attack  bonds  in  hands  of  bona  fide  purchaser;  Town  of 
Aurora  v.  Hayden,  23  Colo.  App.  27,  126  Pac.  1118,  where  town  water- 
works bonds  recited  that  proceedings  were  regular  as  required  by  law, 
town  was  not  estopped  from  setting  up  invalidity  of  bonds  for  want  of 
publication  in  action  against  bona  fide  purchaser;  City  of  South  Hut- 
chinson v.  Barnum,  63  Kan.  875,  66  Pac.  1036,  holding  recital  in  fund- 
ing bonds  of  city  of  third  class  that  all  precedent  acts  have  been  per- 
formed, certified  to  by  mayor  and  clerk,  concludes  city  in  action  by 
innocent  purchaser;  State  v.  Board  of  Commrs.  of  Wichita  Co.,  62  Kan. 
501,  64  Pac.  47,  applying  rule  to -county  refunding  bonds  issued  under 
refunding  act  of  1891;  Green  Co.  v.  Shortell,  116  Ky.  126,  75  S.  W.  254, 
where  county  aid  bonds  contained  no  recital  as  to  authority  of  issuing 
officers  or  as  to  performance  of  conditions  precedent,  county  not  es- 
topped to  plead  noncompliance  with  conditions;  Franklin  Sav.  Banlj  v. 
Inhabitants  of  Framingham,  212  Mass.  94,  98  N.  E.  926,  town  was  not 
liable  on  note  made  to  order  of  treasurer  and  indorsed  by  him  as  treas- 
urer, where  statute  did  not  authorize  making  town  party  to  commercial 
paper;  Klamath  Falls  v.  Sachs,  35  Or.  343,  76  Am.  St.  Rep.  508,  57  Pac. 
335,  holding  recitals  in  municipal  improvement  bonds  that  they  were 
issued  by  virtue  of  certain  ordinance  and  under  charter  provisions  do 
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not  bind  city;  Peck  v.  Hempstead,  27  Tex.  Civ.  87,  65  S.  W.  657,  hold- 
ing where  city  bonds  issued  by  mayor  and  city  secretary  having  printed 
on  back  thereof  what  purported  to  be  order  of  council  authorizing  their 
issuance,  but  no  such  order  was  passed,  city  not  estopped  to  deny 
validity  of  bonds;  Osborne,  Tremper  &  Co.  v.  King  County,  76  Wash. 
290,  136  Pac.  143,  board  of  county  commissioners  had  no  power  to 
create  assessment  for  constructing  canal  without  act  of  Congress,  and 
agreement  to  pay  for  making  assessment-roll  out  of  assessment  was 
void  and  unenforceable  against  county  out  of  any  fund;  dissenting 
opinion  in  Quinlan  v.  Green  County,  157  Fed.  44,  19  L.  R.  A.  (N.  S.) 
849,  84  C.  C.  A.  537,  majority  holding  presumption  arising  from  issuance 
of  bonds  that  condition  precedent  of  exoneration  from  subscription  to 
other  bonds  had  been  fulfilled  was  not  overcome,  but  strengthened,  by 
lapse  of  thirty  years  without  completing  subscription;  dissenting  opin- 
ion in  City  of  Santa  Cruz  v.  Waite,  98  Fed.  396,  39  C.  C.  A.  106,  ma- 
jority holding  under  California  act  of  March  1,  1893,  authorizing  gov- 
erning bodies  of  cities  to  call  election  for  issuance  of  refunding  bonds, 
city  officers  had  no  power  to  make  recitals  in  bonds  which  would  relieve 
purchasers  from  notice  that  part  of  indebtedness  sought  to  be  refunded 
was  without  power  of  city  to  refund;  dissenting  opinion  in  Wilson  v. 
Board  of  Education  of  Huron  City,  12  S.  D.  556,  81  N.  W.  958,  majority 
applying  rule  to  recitals  in  school  bonds;  Marcy  v.  Oswego,  92  U.  S. 
639,  23  L.  Ed.  749,  Commissioners  of  Douglas  County  v.  Bolles,  94  U.  S. 
108,  24  L.  Ed.  47,  Commissioners  of  Marion  County  v.  Clark,  94  U.  S. 
287,  24  L.  Ed.  63,  Warren  v.  Marcy,  97  U.  S.  104,  24  L.  Ed.  980,  Clay 
v.  Society  for  Savings,  104  U.  S.  586,  26  L.  Ed.  859,  Anderson  Co. 
Commrs.  v.  Beal,  113  U.  S.  239,  28  L.  Ed.  970,  5  Sup.  Ct.  439,  Pana  v. 
Bowler,  107  U.  S.  540,  27  L.  Ed.  428,  2  Sup/  Ct.  713,  Chaffee  Co.  Commrs. 
v.  Potter,  142  U.  S.  364,  365,  35  L.  Ed.  1043,  1044,  12  Sup.  Ct.  219,  220, 
Citizens'  Sav.  etc.  Assn.  v.  Perry  Co.,  156  U.  S.  712,  39  L.  Ed.  594,  15 
Sup.  Ct.  554,  Evansville  v.  Dennett,  161  U.  S.  443,  40  L.  Ed.  763,  16  Sup. 
Ct.  616,  Provident  Trust  Co.  v.  Mercer  Co.,  170  U.  S.  601,  42  L.  Ed.  1160, 
18  Sup.  Ct.  792,  Phelps  v.  Lewiston,  15  Blatchf.  151,  152,  155,  Fed.  Cas. 
11,076,  Irwin  v.  Ontario,  18  Blatchf.  269,  3  Fed.  58,  Carrier  v.  Shawan- 
gunk,  20  Blatchf.  310,  10  Fed.  223,  Lewis  v.  Comanche,  35  Fed.  348, 
Moulton  v.  Evansville,  25  Fed.  386,  387,  Washington  v.  Coier,  51  Fed. 
365,  2  C.  C.  A.  272,  Ashley  v.  Board  of  Supervisors  of  Presque  Isle 
County,  60  Fed.  67,  8  C.  C.  A.  455,  National  Life  Ins.  Co.  v.  Board  of 
Education,  62  Fed.  792,  793,  10  C.  C.  A.  637,  Howard  v.  Kiowa,  73  Fed. 
408,  Wesson  v.  Saline  Co.,  73  Fed.  920,  20  C.  C.  A.  227,  Second  Ward 
Sav.  Bank  v.  Huron,  80  Fed.  662,  Huron  v.  Second  Ward  Sav. 
Bank,  86  Fed.  279,  30  C.  C.  A.  38,  South  St.  Paul  v.  Lamprecht, 
88  Fed.  453,  31  C.  C.  A.  585,  Waite  v.  Santa  Cruz,  89  Fed.  635,  Jeffer- 
son v.  Lewis,  20  Fla.  1007,  Lane  v.  Embden,  72  Me.  362,  Fulton  v.  River- 
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ton,  42  Minn.  307,  44  N.  W.  258,  Cutler  v.  Board  of  Supervisors  of 
Madison  County,  56  Miss.  123,  Madison  Co.  v.  Brown,  67  Miss.  696, 
7  South.  518,  Mutual  Benefit  Life  Ins.  Co.  v.  Elizabeth,  42  N.  J.  L.  245, 
Coler  v.  Board  of  County  Commrs.  Of  Santa  Fe,  6  N.  M.  129,  130, 
27  Pac.  628,  629,  Alvord  v.  Syracuse  Sav.  Bank,  98  N.  Y.  609,  Belo  v. 
Commissioners  of  Forsythe  County,  76  N.  C.  495,  Coler  v.  Dwight 
School,  3  N.  D.  259,  28  L.  R.  A.  653,  55  N.  W.  591,  and  Flagg  v.  School 
District,  4  N.  D.  47,  25  L.  R.  A.  371,  58  N.  W.  505,  all  following  rule; 
Venice  v.  Murdock,  92  U.  S.  490,  23  L.  Ed.  584,  holding  onus  not  on 
bondholder  to  show  prerequisites  were  legally  executed ;  Grenada  County 
Supervisors  of  Grenada  v.  Brogden,  112  U.  S.  267,  28  L.  Ed.  706, 
5  Sup.  Ct.  128,  holding  further  municipal  subscription  to  railroad  stock, 
made  without  authority  of  law,  may  be  legalized  by  subsequent  legisla- 
tion; Darlington  v.  La  Clede,  4  Dill.  206,  Fed.  Cas.  3577,  where  bona 
fide  purchaser  of  bonds  was  held  entitled  to  presume  election  had  been 
held  authorizing  their  issue;  Gunnison  County  Commrs.  v.  Rollins,  173 
U.  S.  263,  264,  266,  271,  43  L.  Ed.  689,  19  Sup.  Ct.  393,  394,  396,  Madi- 
son v.  Smith,  83  Ind.  513,  McEneney  v.  Sullivan,  135  Ind.  412,  25 
N.  E.  541,  and  Dudley  v.  Board  of  Commrs.  of  Lake  County,  80  Fed. 
676,  26  C.  C.  A.  82,  all  holding  county  estopped,  by  recitals  in  its  bonds, 
from  declaring  its  legal  limit  of  indebtedness  had  been  exceeded;  Na- 
tional Bank  of  Commerce  v.  Grenada,  41  Fed.  93,  Cadillac  v.  Woon- 
socket  Inst,  for  Savings,  58  Fed.  940,  7  C.  C.  A.  574,  and  Brown  v. 
Ingalls  Tp.,  81  Fed.  487,  all  holding  refunding  bonds,  issued  in  compli- 
ance with  statute  authorizing  them,  and  which  recite  a  compliance  with 
its  provisions,  are  valid  in  hands  of  bona  fide  purchasers,  though  origi- 
nal bonds  were  void  and  fraudulent;  Indianapolis  v.  Consumers'  Gas 
Trust  Co.,  140  Ind.  254,  39  N.  E.  945,  holding,  where  right  of  municipal 
counsel  to  pass  a  particular  act  depends  on  antecedent  facts,  its  deci- 
sion that  such  facts  exist  is  conclusive;  Atchison  etc.  R.  R.  Co.  v. 
Fletcher,  35  Kan.  248,  10  Pac.  605,  holding  where  statute  confers  au- 
thority on  one  corporation  to  guarantee  bonds  of  another,  mere  failure 
of  former  to  pursue  mode  specified  in  statute  will  not  invalidate  guar- 
anty in  hands  of  bona  fide  holder ;  State  v.  Board  of  Commrs.  of  Kiowa, 
39  Kan.  659,  7  Am.  St.  Rep.  570,  19  Pac.  926,  holding  irregularities  in 
conducting  election  may  sometimes  be  raised,  but  not  after  bonds  have 
passed  into  hands  of  bona  fide  holders ;  Commissioners  of  Wilkes  County 
▼.  Call,  123  N.  C.  319,  44  L.  R.  A.  255,  31  S.  E.  485,  holding  purchaser 
of  bond  estopped  from  denying  recitals  therein;  Bond  Debt  Cases,  12 
S.  C.  274,  275,  holding  bonds  issued  under  act  to  reduce  volume  of  public 
debt  were  valid  except  when  issued  in  exchange  for  invalid  securities; 
Coler  v.  Rhoda  School  Twp.,  6  S.  D.  653,  63  N.  W.  162,  applies  rule 
to  bonds  issued  by  school  district;  Brown  v.  Bon  Homme  Co.,  1  S.  D. 
229,  46  N.  W.  177,  and  Nelson  v.  Haywood,  87  Tenn.  807,  4  L.  R.  A. 
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659,  11  S.  W.  891,  where  rule  was  applied  to  county  bonds;  Miller  v. 
American  Mut.  Ace.  Ins.  Co,,  92  Tenn.  181,-20  L.  R.  A.  77G,  21  S.  W. 
42,  holding  corporation,  after  acting  under  particular  law,  estopped 
from  denying  that  it  accepted  terms  thereof;  Anderson  v.  Houston  etc. 
R.  R.  Co.,  52  Tex.  243,  holding  determination  of  County  Court,  as  to 
result  of  bond  election,  is  final  and  conclusive;  Supervisors  of  Cum- 
berland County  v.  Randolph,  89  Va.  620,  16  S.  E.  724,  holding  pur- 
chaser of  such  bonds  is  only  required  to  ascertain  whether  necessary 
authority  has  been  conferred  by  statute  to  issue  them ;  Daviess  v.  Huide- 
koper,  98  U.  S.  102,  25  L.  Ed.  114,  and  Walnut  v-.  Wade,  103  U.  S.  695, 
26  L.1  Ed.  530,  bona  fide  holder  is  not  bound  to  look  beyond  recitals  in 
bond  and  acts  under  which  they  were  issued ;  Northern  Bank  v.  Porter, 
110  U.  S.  616,  28  L.  Ed.  261,  4  Sup.  Ct.  258,  as  to  what  facts  in  recital 
of  bonds  municipality  may  or  may  not  question;  Skinner  v.  Santa  Rosa, 
107  Cal.  475, 29  L.  R.  A.  522, 40  Pac.  746,  holding,  where  city  issued  bonds 
in  form  not  substantially  complying  with  those  authorized  by  electors,  the 
sale  of  issue  would  be  enjoined;  Mayor  etc.  of  Wetumpka  v.  Wetumpka 
Wharf  Co.,  63  Ala.  627,  holding,  in  absence  of  express  grant  of  power, 
municipal  corporations  cannot  issue  negotiable  paper,  or  become  security 
for  such ;  Koehler  v.  Hill,  60  Iowa,  625,  674,  15  N.  W.  620,  644,  Rich 
v.  Mentz,  21  Blatchf.  496,  18  Fed.  55,  and  Watson  v.  Sutro,  86  Cal. 
524,  24  Pac.  179,  all  arguendo. 

Distinguished  in  South  Ottawa  v.  Perkins,  94  U.  S.  262,  24  L.  Ed. 
156,  holding  municipality  not  estopped  from  denying  validity  of  bonds 
when  same  were  not  issued  under  authority  of  law;  Buchanan  v.  Litch- 
field, 102  U.  S.  290,  291,  26  L.  Ed.  140,  141,  and  School  District  v.  Stone, 
106  U.  S.  186,  27  L.  Ed.  91,  1  Sup.  Ct.  86,  where  district  was  held  not 
estopped  by  recitals  in  bonds  from  showing  bonds  increased  its  debt  be- 
yond amount  permitted  by  Constitution;  Dixon  Co.  v.  Field,  111  U.  S.  94, 
28  L.  Ed.  364,  4  Sup.  Ct.  320,  holding  recital  of  facts  which  corporate 
officers  had  no  authority  to  determine,  or  recital  of  matters  of  law, 
do  not  estop  municipality;  llopper  v.  Covington,  10  Biss.  490,  8  Fed. 
779,  where  bonds  did  not  contain  recitals  which  estopped  municipality 
from  showing  they  were  issued  without  authority  of  law;  Lewis  v. 
Shreveport,  3  Woods,  214,  Fed.  Cas.  8331,  holding  issue  of  bonds  by 
municipality,  when  not  authorized  by  law,  cannot  be  ratified  by  its  offi- 
cers; Avery  v.  Springport,  14  Blatchf.  273,  Fed.  Cas.  676,  where  bonds 
were  not  executed  in  manner  prescribed  by  statute;  Smith  v.  Ontario, 
15  Blatchf.  270,  Fed.  Cas.  13,085,  and  Stewart  v.  Lansing,  15  Blatchf. 
287,  Fed.  Cas.  13,432,  where  those  who  issued  bonds  were  not  charged 
with  duty  of  determining  whether  statutory  prerequisites  had  been 
performed;  National  Bank  v.  Grenada,  44  Fed.  266,  holding  munici- 
pality is  not  estopped  from  denying  recitals  which  it  was  not  duty  of 
body  issuing  bonds  to  pass  on;  Kelly  v.  Milan,  21  Fed.  861,  and  John- 


137  TOWN  OF  VENICE  v.  MURDOCK.    92  U.  S.  494^502 

son  v.  Charleston  etc.  R.  R.  Co.,  100  Tenn.  147,  44  S.  W.  672,  both  hold- 
ing recital  in  bonds  that  they  were  issued  in  accordance  with  law 
authorizing  their  issuance  to  domestic  corporation  does  not  estop  munici- 
pality from  denying  their  validity  on  ground  of  issuance  to  foreign 
corporation;  Sutliff  v.  Lake,  47  Fed.  108,  and  Coffin  v.  Board  of  Commrs. 
of  Kearney  County,  57  Fed.  143,  6  C.  C.  A.  288,  both  holding  no  re- 
citals in  bonds  can  excuse  purchaser  from  ascertaining  whether  munici- 
pality had  power  to  issue  them;  Mercer  v.  Provident  life  etc.  Co.,  72 
Fed.  631,  19  C.  C.  A.  44,  where  bonds  did  not  contain  recitals  relieving 
purchasers  from  duty  of  investigation;  Ninth  Nat.  Bank  v.  Knox,  37 
Fed.  78,  where  recital  in  bond  that  it  was  issued  under  special  law 
was  held  not  to  estop  bondholder  from  showing  that  in  fact  it  was  issued 
under  general;  Faulkenstein  v.  Fitch,  2  Kan.  App.  209,  43  Pac.  281, 
where  bonds  were  issued  by  officers  not  charged  with  duty  of  deter- 
mining jurisdictional  facts ;  Dodge  v.  Platte,  82  N.  T.  230,  where  recital 
in  bonds  was  held  not  to  import  that  they  were  legally  issued;  Citizens' 
Bank  v.  Terrell,  78  Tex.  458,  14  S.  W.  1005,  where  bonds  issued  in  ex- 
cess of  amount  allowed  by  law  were  held  void;  dissenting  opinion  in 
Coler  v.  Board  of  County  Commrs.  of  Santa  Fe,  6  N.  M.  143,  145,  147, 
148,  162,  27  Pac.  633,  634,  639,  following  rule. 

Questioned  in  dissenting  opinion  in  Humboldt  v.  Long,  92  U.  S.  650, 
23  L.  Ed.  755,  majority  following  rule. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  687,  688. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Bap.  835,  843,  848. 

Railroad  aid  bonds,  validity  of,  in  the  hands  of  innocent  holder  for 
value.    Note,  18  Am.  Eep.  259,  265. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  944,  964. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  B.  0. 
234. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Bap.  114. 

Miscellaneous.    Cited  in  Spence  v.  Mobile  etc.  Ry.,  79  Ala.  587,  not 
in  point.  t 

92  U.  8.  494-602,  23  L.  Ed.  583,  T6WN  OF  VENICE  V.  MUBDOCK. 

Where  bonds  may  issue  only  after  performance  of  certain  conditions, 
and  officers  are  designated  to  determine  whether  such  conditions  have  1>een 
performed,  their  recital  in  bonds  that  conditions  have  been  complied  with 
Muds  municipality  after  bonds  have  passed  into  hands  of  bona  fide  pur- 
chasers. 
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Approved  in  Tulare  Irr.  Dist.  v.  Shepard,  185  U.  S.  20,  46  L.  Ed.  782, 
22  Sup.  Ct.  538,  holding  defective  organization  of  irrigation  district 
under  California  act  of  March  7,  1887,  cannot  be  raised  against  bona 
fide  holders  of  bonds,  by  owners  of  land  within  district  who  acquiesced 
in  bond  issue  and  received  benefits  of  proceeds,  where  board  of  super- 
visors decided  that  district  duly  organized  and  bonds  contain  recitals 
of  issuance  pursuant  to  statute;  Belknap  v.  Township  of  Benton,  169 
Mich.  64,  135  N.  W.  103,  supervisor  was  agent  for  transaction  of  town- 
ship's  legal  business,  including  care  of  poor,  and  determination  that 
person  injured  was  entitled  to  medical  services  was  conclusive  upon 
town  in  suit  to  recover  for  such  services;  Genoa  v.  Woodruff,  92  U.  S. 
503,  23  L.  Ed.  588,  Smith  v.  Yates,  15  Blatchf.  94,  Fed.  Cas.  13,131, 
Poote  v.  Hancock,  15  Blatchf.  343,  Fed.  Cas.  4911,  McCall  v.  Hancock, 
20  Blatchf.  346,  348,  10  Fed.  9,  10,  11,  Lane  v.  Embden,  72  Me.  362, 
363,  and  Venice  v.  Woodruff,  92  U.  S.  502, 23 L.  Ed.  585,  all  following  rule; 
Gunnison  County  Commrs.  v.  Rollins,  173  U.  S.  271, 43  L.  Ed.  697,  19  Sup. 
Ct.  396,  and  Chaffee  Co.  Commrs.  v.  Cotter,  142  U.  S.  364,  35  L.  Ed.  1043, 
12  Sup.  Ct.  219,  where  county  was  held  estopped  from  showing  by  issu- 
ance of  bonds  in  question  it  had  exceeded  indebtedness  prescribed  by 
Constitution;  Chilton  v.  Gratton,  82  Fed.  878,  holding  purchaser  of 
railway  aid  bonds  not  obliged  to  ascertain  whether  conditions  have 
been  complied  with,  when  bonds  recite  compliance  with  law;  People  v. 
Wayne  Circuit  Judge,  39  Mich.  20,  holding  act  of  an  official  in  approv- 
ing a  bond  not  subject  to  review;  Coler  v.  Dwight  School  District,  3 
N.  D.  259,  28  L.  R.  A.  653,  55  N.  W.  591,  holding  it  unnecessary  that 
officers  be  expressly  authorized  to  determine  whether  prerequisites  have 
been  performed;  dissenting  opinion  in  Brenham  v.  German- American 
Bank,  144  U.  S.  195,  36  L.  Ed.  399,  12  Sup.  Ct.  567,  and  Savannah  v. 
Kelly,  108  U.  S.  190,  27  L.  Ed.  698,  2  Sup.  Ct.  471,  in  discussion  as  to 
power  of  municipality  to  guarantee  payment  of  certain  railway  bonds. 

Distinguished  in  School  District  v.  Stone,  10?  U.  S.  186,  27  L.  Ed.  91, 
1  Sup.  Ct.  86,  holding  district  not  estopped  from  showing  bonds  in- 
creased its  indebtedness  beyond  amount  permitted  by  Constitution; 
Smith  v.  Ontario,  15  Blatchf.  270,  Fed.  Cas.  13,085,  where  agents  who 
executed  bonds  were  not  those  appointed  to  determine  whether  consent 
had  been  given. 

Railroad  aid  bond,  validity  of,  in  hands  of  innocent  holder  for 
value.    Note,  18  Am.  Rep.  264. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  688. 

Estoppel  of  public-  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  976. 

Extent  of  estoppel  by  deed.    Note,  11  E.  R.  0.  72. 
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Supreme  Court  will  not  allow  State  court  decisions  which  do  not  pre- 
sent a  clear  case  of  construction  of  a  State  statute,  but  only  assert  general 
principles. 

Approved  in  Tulare  Irr.  Dist.  v.  Shepard,  186  U.  S.  11,  46  L.  Ed.  779, 
22  Sup.  Ct.  535,  holding  defective  organization  of  irrigation  district 
bonds  under  California  act  of  March  7,  1887,  cannot  be  raised  against 
bona  fide  holders  of  bonds,  by  owners  of  land  within  district  who  have 
acquiesced  in  bond  issue  and  received  benefits  of  proceeds,  where  board 
of  supervisors  decided  that  district  duly  organized  and  bonds  contain 
recitals  of  issuance  pursuant  to  statute;  Adelbert  College  v.  Wabash 
R.  Co.,  171  Fed.  811,  17  Ann.  Oas.  1204,  96  C.  C.  A.  465,  rule  that  con- 
struction of  State  statute  by  highest  State  court  is  binding  upon  Fed- 
eral court  implies  that  decision  was  upon  statute  alone  and  did  not 
involve  extraneous  conditions;  Three  States  Lumber  Co.  v.  Blanks,  133 
Fed.  482,  69  L.  R.  A.  283,  66  C.  C.  A.  353,  State  decisions  as  to  wbat 
will  excuse  plaintiff  for  nonreturn  of  property  replevied,  under  Tennessee 
statutes,  are  not  binding  on  Federal  court;  Wiemer  v.  Louisville  Water 
Co.,  130  Fed.  255,  State  decision  denying  mandamus  to  compel  certain 
action  on  part  of  water  company  does  not  bind  Federal  court  in  equity 
suit  under  similar  circumstances,  where  under  State  statutes  as  previ- 
ously construed  court  must  have  held  that  mandamus  did  not  lie  against 
corporation  like  defendant;  Gray  v.- York,  15  Blatchf.  342,  Fed.  Cas. 
5731,  holding  decision  of  State  court  on  validity  of  issuance  of  bonds 
not  obligatory  on  Federal  court;  Hollingsworth  v.  Parish  of  Tensas,  4 
Woods,  284,  17  Fed.  112,  holding  decision  of  Louisiana  Supreme  Court, 
declaring  private  property  may  be  taken  for  public  use  without  making 
compensation  therefor,  places  no  restraint  on  Federal  courts;  Perrine 
v.  Thompson,  17  Blatchf.  19,  Fed.  Cas.  10,997,  arguendo. 

Distinguished  in  Myers  v.  Reed,  9  Sawy.  137, 17  Fed.  404,  holding  law 
of  State,  as  expounded  by  its  highest  court,  furnishes  rules  that  govern 
descent  and  alienation  of  real  property  therein;  New  York  etc.  R.  Co. 
v.  Cockcroft,  49  Fed.  4,  holding  decision  of  State  court  as  to  sufficiency 
of  an  appeal  in  a  special  proceeding  controlling  upon  Federal  courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  400,  410. 

Miscellaneous.  Cited  in  Merrill  v.  Monticello,  22  Fed.  595,  not  in 
point. 

92  U.  8.  602,  23  L.  Ed.  586,  TOWN  OF  VENICE  v.  WOODBUFF. 
Not  cited. 
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02  U.  8.  602-603,  23  L.  Ed.  586,  TOWN  OF  GENOA  v.  WOODRUFF.   • 

Holder  of  conpon  is  entitled  to  recover  interest  thereon  from  time  tt 
matured. 

Approved  in  Drexel  State  Bank  v.  City  of  La  Moure,  207  Fed.  703, 
warrants  on  special  assessment  funds  and  interest  coupons  attached 
draw  interest  from  maturity,  and  if  no  rate  is  named  in  instruments, 
at  rate  of  seven  per  cent;  Appeal  of  Cadwalader,  249  Pa.  241,  94  Atl. 
834,  where  corporation  mortgage  provided  that,  on  foreclosure,  cou- 
pons on  bonds  should  be  paid  in  priority  to  bonds,  holder  of  coupons 
was  entitled  to  priority  for  face  value  and  interest  from  due  date;  Amy 
v.  Dubuque,  98  U.  S.  473,  26  L.  Ed.  230,  Walnut  v.  Wade,  103  U.  S. 
696,  26  L.  Ed.  630,  Eoshkonong  v.  Burton,  104  U.  S.  677,  26  L.  Ed.  890, 
United  States  Mortgage  Co.  v.  Sperry,  138  U.  S.  341,  34  L.  Ed.  980, 
11  Sup.  Ct.  330,  New  England  Security  Co.  v..Vader,  12  Sawy.  71,  28 
Fed.  272,  Huey  v.  Macon,  36  Fed.  482,  Welsh  v.  First  Div.  of  St.  Paul 
etc.  R.  R.,  26  Minn.  324,  Mathews  v.  Toogood,  23  Neb.  638,  8  Am.  St. 
Rep.  132,  37  N.  W.  266,  Philadelphia  etc.  R.  R/  Co.  v.  Knight,  124  Pa. 
St.  61,  16  Atl.  493,  Gilbert  v.  Washington  City  etc.  R.  R.  Co.,  33  Gratt. 
699,  and  Humphreys  v.  Morton,  100  111.  602,  all  following  rule;  National 
Bank  of  New  York  City  v.  Mechanics'  Nat  Bank,  94  U.  S.  441,  24 
L.  Ed.  179,  as  authority  for  holding  compound  interest  may  be  recovered 
under  special  circumstances ;  Conger  v.  New  Orleans,  32  La.  Ann.  1265, 
in  discussion,  as  to  character  of  obligation  coupon  imposes;  Ashhurst 
v.  Potter,  29  N.  J.  Eq.  648,  arguendo. 

Coupons.    Note,  64  Am.  Dec.  44L 

92  V.  8. 503-609,  28  L.  Ed.  621,  CONVERSE  v.  OITY  OF  FORT  SOOTT. 

Where  city  railroad  aid  bonds,  authorized  for  purpose  of  procuring 
rights  of  way,  depots,  etc.,  were  instead  transferred  directly  to  the  railroad, 
after  issue  in  due  form,  held  that  they  were  binding  on  the  city. 

Cited  in  Randolph  v.  Post,  93  U.  S.  514,  23  L.  Ed.  959,  School  Dis- 
trict v.  Stone,  106  U.  S.  186,  27  L.  Ed.  91,  1  Sup.  Ct.  86,  and  dissenting 
opinion  in  Jarrott  v.  Moberly,  5  Dill.  265,  Fed.  Cas.  7223,  all  arguendo. 

Miscellaneous.  Cited  in  dissenting  opinion  in  City  of  Wichita  v.  Old 
Colony  Trust  Co.,  132  Fed.  664,  66  C.  C.  A.  19,  arguendo. 

92  U.  S.  509-516,  23  L.  Ed.  738,  CARROL  v.  OREEN. 

Statute  begins  to  run  against  stockholder's  liability  for  debts  of  corpora- 
tion from  time  right  of  action  accrues. 

Approved  in  Ramsden  v.  Knowles,  151  Fed.  725,  right  of  action  of 
creditor  of  insolvent  corporation  to  recover  debt  from  stockholder  ac- 
crues upon  dissolution  of  corporation,  regardless  of  date  of  maturity 
of  debt;  Bennett  v.  Thome,  36  Wash.  265,  68  L.  R.  A.  113,  78  Pac.  940, 
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action  to  enforce  bank  stockholder's  additional  liability  must  be  en- 
forced six  years  after  bank's  insolvency;  Long  v.  Bank,  90  N.  C.  407, 
holding  liability  of  stockholder,  in  bank,  arose  when  bank  became  no- 
toriously insolvent. 

Statute  of  limitations  in  actions  against  officers  and  stockholders 
of  corporation?.    Note,  96  Am*  St.  Rep.  972. 

Individual  liability  of  stockholders,  being  repugnant  to  law  of  corpora- 
tions, stockholders  are  liable  only  according  to  plain  meaning  of  terms  em- 
ployed by  legislature. 

Approved  in  McDonald  v.  Thompson,  184  U.  S.  74,  46  L.  Ed.  439,  22 
Sup.  Gt.  298,  holding  action  brought  by  national  bank  receiver  to  en- 
force stockholder's  liability  not  action  upon  contract  in  writing,  within 
meaning  of  Nebraska  limitation  statute;  United  States  v.  Stanford, 
69  Fed.  47,  holding  where  act  of  Congress  creating  corporation  did  not 
make  stockholders  therein  liable  for  corporation  debts,  no  liability  can 
be  held  to  exist;  Terry  v.  Martin,  10  S.  G.  265,  holding,  under  charter 
'making  stockholders  liable  in  proportion  to  number  of  shares  held, 
no  action  lies  against  individual  stockholder  to  recover  proportion  which 
he  owes. 

Statutory  liability  Imposed  upon  stockholders  for  corporate  debts  is 
regarded  as  a  liability  on  a  contract. 

Approved  in  Aldrich  v.  McGlaine,  106  Fed.  792,  793,  45  G.  G.  A.  631, 
holding  action  to  enforce  national  bank  stockholder's  liability  gov- 
erned in  Washington  by  Bal.  Godes,  §  4800,  subd.  3,  providing  that  ac- 
tion on  contract  not  in  writing  is  barred  in  three  years;  dissenting 
opinion  in  McClaine  v.  Rankin,  197  U.  S.  167,  168,  49  L.  Ed.  708,  709, 
25  Sup.  Gt.  410,  majority  holding  personal  liability  of  national  bank 
stockholders  for  debts  of  bank  is  not  contractual  liability,  for  purpose  of 
applying  statute  of  limitations ;  Metropolitan  R.  R.  Co.  v.  District  of  Co- 
lumbia, 132  U.  S.  13,  33  L.  Ed.  236, 10  Sup.  Ct.  23,  holding  action  by  mu- 
nicipality against  railway  corporation  to  recover  for  cost  of  paving  which 
latter  is  required  by  statute  to  do,  is  action  of  assumpsit;  Witters  v. 
Sowles,  38  Fed.  703,  and  Hutchings  v.  Lampson,  82  Fed.  961,  both  holding 
stockholder's  liability  is  based  upon  an  implied  promise,  created  by  ac- 
ceptance of  stock;  Hodges  v.  Wilmington  etc  R.  R.  Co.,  105  N.  C.  172, 
10  S.  E.  918,  holding  duty  imposed  on  a  corporation  by  law  raises  an 
implied  promise  of  performance;  Nimick  v.  Mingo  Iron  Works,  25 
W.  Va.  194,  holding  liability  is  not  in  nature  of  penalty  or  forfeiture. 

Distinguished  in  McClaine  v.  Rankin,  197  U.  S.  162,  49  L.  Ed.  706, 
25  Sup.  Gt.  410,  personal  liability  of  national  bank  stockholders  for 
debts  of  bank  is  not  contract  liability,  for  purpose  of  applying  statute  of 
limitations. 
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Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  846,  857,  872. 

Nature  of  stockholder's  liability  for  debt  of  corporation.    Note, 
99  Am.  Dec.  4SS. 

Action  at  law  lies  to  enforce  stockholder's  liability  when  amount  to  be 
recovered  is  sum  certain.  . 

Approved  in  City  of  Atlanta  v.  Chattanooga  Foundry  etc.  Pipeworks, 
127  Fed.  31,  64  L.  R.  A.  721,  61  C.  C.  A.  387,  holding  action  under  26 
Stat.  210,  §  7  (anti-trust  law),  to  recover  damages  for  alleged  excessive 
price  charged  plaintiff  for  goods,  is  one  to  enforce  statute  liability 
barred  in  ten  years  under  Shannon's  Code  Tenn.,  §  4470. 

Action  in  equity,  to  enforce  stockholder's  liability  for  bank's  debts, 
brought  more  than  four  years  after  liability  accrued,  held  barred  by  South 
Carolina  statute  of  limitations. 

Approved  in  Little  v.  Kohn,  185  Fed.  301,  action  to  enforce  stock- 
holder's statutory  liability  for  corporate  debts  after  insolvency  was 
based  on  implied  contract  pursuant  to  statute  without  specialty,  and 
was  barred  after  six  years;  Ramsden  v.  Knowles,  151  Fed.  723,  action 
brought  in  Massachusetts  to  enforce  statutory  liability  of  stockholder 
in  Kansas  corporation  is  governed  as  to  limitation  by  general  Massachu- 
setts statute  of  six  years;  City  of  Atlanta  v.  Chattanooga  etc.  Pipe  Co., 
101  Fed.  908,  holding  action  under  26  Stat.  209,  §  7  (anti-trust  law),  to 
recover  damages  for  injury  to  business,  is  governed  by  limitation  stat- 
utes of  State  where  brought;  McDonald  v.  Thompson,  101  Fed.  184, 
41  C.  C.  A.  290,  holding  Nebraska  statute  barring  action  on  contract 
not  in  writing  in  four  years  governs  action  by  national  bank  receiver 
to  recover  assessment  against  stockholder;  Brunswick  Terminal  Co.  v. 
National  Bank,  99  Fed.  639,  40  C.  C.  A.  22,  holding  Georgia  statute  of 
limitations  governs  action  in  Maryland  against  stockholder  in  Georgia 
corporation  to  enforce  charter  liability;  Detroit  Trust  Co.  v.  Goodrich, 
175  Mich.  179,  Ann  Oas.  1915A,  821,  141  N.  W.  886,  right  of  action  by 
receiver  of  corporation  to  recover  dividends  paid  in  impairment  of 
capital  accrued  when  last  payment  was  paid  and  was  barred  by  six-year 
statute  of  limitations;  Terry  v.  McLure,  103  U.  S.  443,  26  L.  Ed.  404, 
following  rule;  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  756,  30  L.  Ed. 
829,  7  Sup.  Ct.  762,  Cockrill  v.  Butler,  78  Fed.  681,  686,  687,  and  Miles 
v.  .Vivian,  79  Fed.  853,  25  C.  C.  A.  208,  all  holding  Federal  courts  recog- 
nize and  apply  statute  of  limitations  of  State  in  which  court  is  sitting; 
Brunswick  Terminal  Co.  v.  National  Bank  of  Baltimore,  88  Fed.  609, 
611,  and  Hutchings  v.  Lamson,  96  Fed.  721,  both  holding,  in  respect 
to  limitation  of  actions,  law  of  forum  governs;  Hawkins  v.  Iron  Val. 
Furnace  Co.,  40  Ohio  St.  515,  holding  cause  of  action  barred  by  statute 
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limiting  time  for  bringing  action  on  implied  promise;  Baxter  v.  Moses, 
77  Me.  481,  62  Am.  Rep.  788, 1-Atl.  355,  holding,  on  legal  titles  and  legal 
demands,  courts  of  equity  adopt  and  apply  statutes  of  limitation; 
Hayden  v.  Thompson,  71  Fed.  69,  17  C.  C.  A.  592,  arguendo. 

limitations  in  equity.    Note,  12  Am.  Dec.  369,  371. 

Miscellaneous.  Cited  in  Baltimore  etc.  R.  R.  Co.  v.  Allen,  17  Fed.  175, 
not  in  point. 

92  XT.  S.  516-620,  23  L.  Bd.  740,  FRANKIJN  FIRE  INS.  00.  ▼.  VATJGHAN. 

Overvaluation,  if  made  under  honest  belief  that  property  is  worth  value 
put  thereon,  is  not  such  a  fraudulent  overvaluation  as  will  defeat  recovery. 
Approved  in  Pennsylvania  Fire  Ins.  Co.  v.  Waggener,  44  Tex.  Civ. 
148,  97  S.  W.  543,  concurrent  insurance  and  overvaluation  did  not  avoid 
policy  in  absence  of  intention  to  defraud;  Fisher  v.  Crescent  Ins.  Co., 
33  Fed.  550,  holding  prospective  profits  might  be  considered  in  estimat- 
ing value ;  Miller  v.  Alliance  Ins.  Co.,  19  Blatchf .  309,  7  Ted.  650,  Com- 
mercial Ins.  Co.  v.  Friedlander,  156  111.  598,  41  N.  E.  184,  and  Citizens ' 
Fire  etc.  Ins.  Co.  v.  Short,  62  Ind.  320,  all  reaffirming  rule;  Behrens 
▼.  Germania  Fire  Ins.  Co.,  64  Iowa,  22,  19  N.  W.  839,  holding  repre- 
sentation that  goods  worth  twelve  hundred  dollars  were  worth  two 
thousand  dollars  not  such  overvaluation  as  will  avoid  policy;  Aetna 
Ins.  Co.  v.  Simmons,  49  Neb.  838,  69  N.  W.  134,  approves  and  holds 
further  as  to  what  insurer  must  show  where  he  seeks  to  avoid  policy 
on  such  grounds;  Planters'  Ins.  Co.  v.  Myers,  55  Miss.  508,  and  Carson 
v.  Jersey  City  Ins.  Co.,  43  N.  J.  L.  305,  311,  39  Am.  Rep.  587,  592,  both 
holding  it  must  appear  overvaluation  was  made  with  fraudulent  intent; 
Eakin  v.  Home  Ins.  Co.,  1  Tex.  App.  Civ.  155,  and  Lynchburg  Fire  Ins. 
Co.  v.  West,  76  Va.  582,  44  Am.  Rep.  179,  both  holding  overvaluation, 
to  vitiate  policy,  must  be  so  excessive  as  to  amount  to  fraud.    " 

Overvaluation  of  property  insured.    Note,  29  Am.  Dec.  618,  620. 

Conclusiveness  of  proof  of  loss  as  against  insured  or  beneficiaries. 
Note,  44  L.  R.  A.  857. 

Insurance — Effect  of  qualifying  statements  or  warranties  by  words 
to  "best  of  my  knowledge  and  belief ,M  or  words  of  like  import. 
Note,  43  L.  R.  A.  (N.  S.)  434. 

08  TJ.  8.  B20-5S0,  23  I*  Ed.  742,  UNITED  STATES  v.  DIEKELMAN. 

Merchant  vessels  of  one  country,  visiting  ports  of  another,  for  purposes 
of  trade,  unless  otherwise  provided  by  treaty,  subject  themselves  to  laws  of 
port  they  visit. 

Approved  in  Wildenhus'  Case,  120  U.  S.  11,  30  L.  Ed.  567,  7  Sup.  Ct. 
387,  following  rule ;  The  Ester,  190  Fed.  220,  under  treaty  with  Sweden, 
Court  of  Admiralty  was  without  jurisdiction  of  suit  by  foreign  sen m mi 
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on  Swedish  vessel  against  such  vessel,  based  on  alleged  negligence  of 
master  by  which  libelant  was  injured  in  American  port  and  compelled 
to  leave  vessel ;  The  Kestor,  110  Fed.  447,  holding  30  Stat.  775,  prohib- 
iting prepayment  of  seamen's  wages,  applies  to  wages  of  British  seamen 
shipping  in  American  port  on  British  merchant  ships. 

Martial  law  is  the  law  of  military  necessity  in  actual  presence  of  war. 
Approved  in  Ex  parte  Jones,  71  W.  Va.  575,  Ann.  Gas.  19140,  31, 
45  L.  R.  A.  (N.  S.)  1030,  77  S.  E.  1033,  where  state  of  war  had  been 
declared  in  portion  of  State,  Governor  could  cause  apprehension  in  or 
out  of  military  zone  of  persons  aiding  insurrection. 

Martial  law.    Notes,  92  Am.  Dec.  181 ;  Ann.  Gas.  19140,  23. 

Martial  law  other  than  in  time  of  war.    Note,  98  Am-  St  Rep,  773. 

Citizen  of  one  nation,  wronged  oy  conduct  of  another  nation,  must  seek 
redress  through  his  own  government. 

Approved,  in  Young  v.  United  States,  97  U.  S.  68,  24  L.  Ed.  1000, 
following  rule;  dissenting  opinion  in  Heard  v.  Sturgis,  146  Mass.  553, 
16  N.  E.  444,  majority  holding  money  paid  by  United  States  out  of 
Geneva  award  constitutes  a  gift,  and  will  not  pass  to  assignee  in  bank- 
ruptcy of  donee;  New  Hampshire  v.  Louisiana,  108  U.  S.  90,  27  L.  Ed. 
661,  2  Sup.  Ct.  183,  as  to  mode  of  procedure  when  sovereign  assumes 
responsibility  of  presenting  claim  of  one  of  its  subjects  against  another 
sovereign. 

Continuance  of  constitutional  guaranties  during  war  or  insurrection. 
Note,  45  L.  R.  A.  (N.  S.)  1018. 

92  U.  8.  531-541,  23  It.  Ed.  023,  BOARD  OF  LIQUIDATION  ▼.  McOOMB. 

State,  without  its  consent,  cannot  be  sued. 
Approved  in  Southern  Ry.  Co.  v.  Greensboro  Ice  etc.  Co.,  134  Fed. 
93,  suit  against  State  corporation  commission  to  enjoin  violation  of 
order  alleged  to  interfere  with  interstate  commerce  is  not  one  against 
State ;  State  v.  Board  of  Liquidation,  136  La.  582,  67  South.  373,  hold- 
ing suit  for  possession  of  funds  of  State  as  depositary  was  suit  against 
State  and  could  not  be  maintained;  Berman  v.  Minnesota  etc.  Society, 

93  Minn.  127,  100  N.  W.  732,  State  agricultural  society  cannot  be  sued 
for  wrongful  conduct  of  its  servants;  State,  R.  M.  J.  Co.  v.  Toole, 
26  Mont.  28,  91  Am.  St.  Rep..  388,  66  Pac.  498,  holding  mandamus  lies 
to  compel  State  furnishing  board,  which  accepts  bid,  to  sign  contract; 
dissenting  opinion  in  Pitcock  v.  State,  91  Ark.  548,  134  Am.  St.  Rep. 
88,  121  S.  W.  751,  majority  holding  that  suit  to  restrain  State  peniten- 
tiary board  from  violating  contract  for  convict  labor  is  suit  against 
State;  Hagood  v.  Southern,  117  U.  S.  69,  29  L.  Ed.  811,  6  Sup.  Ct.  616, 
and  In  re  Avers,  123  U.  S.  506,  31  L.  Ed.  230,  8  Sup.  Ct  183,  both 
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holding,  where  suit  is  brought  against  State  officers  who  have  no  real 
interest,  but  appear  merely  as  representatives  of  State,  suit  is  against 
State;  Hans  v.  Louisiana,  134  U.  S.  16,  33  L.  Ed.  847,  10  Sap.  Ct.  507, 
holding  suit  cannot  be  maintained  in  Federal  court  against  State,  by 
one  of  its  citizens,  upon  suggestion  case  arises  under  Federal  Consti- 
tution; Cunningham  v.  Macon  etc.  R.  R.  Co.,  109  U.  S.  454,  455,  27 
L.  Ed.  996,  3  Sup.  Ct.  298,  299,  holding  whenever  State  is  indispensable 
party  to  enable  court  to  grant  relief  sought,  it  will  refuse  to  take  juris- 
diction; Manchester  Fire  Ins.  Co.  v.  Herriott,  91  Fed.  715,  holding 
Federal  court  without  jurisdiction  to  compel  State  officers  to  permit 
foreign  corporation  to  transact  business  in  State,  when  such  corpora- 
tion refuses  to  comply  with  State  law  imposing  prerequisites  to  right 
to  enter  into  business  within  State;  Lowry  v.  Thompson,  25  S.  C.  422, 
1  S.  E.  145,  where  action  against  a  State  commission  was  held  to  be 
action  against  State,  and  dismissed;  Blanton  v.  Southern  Fertilizing 
Co.,  77  Va.  337,  holding  suit  against  a  State  officer  not  necessarily  a 
suit  against  the  State;  dissenting  opinion  in  United  States  v.  Lee,  106 
U.  S.  242,  245,  27  L.  Ed.  189,  190,  1  Sup.  Ct.  279,  281,  majority  holding 
officers  and  agents  of  the  United  States  may  be  sued  where  the  govern- 
ment may  not;  Fisk  v.  Cuthbert,  2  Mont.  598,  arguendo. 

Distinguished  in  General  Board  of  State  Hospitals  v.  Robertson,  115 
Va.  533,  79  S.  E.  1067,  State  hospital  for  insane  accepting  testamentary 
trust  in  private  capacity  issuable  by  beneficiary;  Pennoyer  v.  McCon- 
naughy,  140  U.  S.  10,  13,  15,  19,  35  L.  Ed.  365,  366,  367,  368,  11  Sup. 
Ct.  701,  702,  703,  704,  holding  suit  against  State  land  commissioners 
not  suit  against  State;  Reagan  v.  Farmers'  Loan  etc.  Co.,  154  U.  S. 
389,  38  L.  Ed.  1021,  14  Sup.  Cfa.  1051,  holding  suit  against  State  rail- 
road commission  not  a  suit  against  State;  Scott  v.  Donald,  165  U.  S. 
112,  41  L.  Ed.  653,  17  Sup.  Ct.  263,  holding  suit  to  recover  from  State 
officers  property  taken  under  unconstitutional  statute  not  a  suit  against 
State;  Tindal  v.  Wesley,  167  U.  S.  220,  42  L.  Ed.  142,  17  Sup.  Ct.  776, 
holding  suit  against  State  Secretary  of  State,  to  recover  lands  held  by 
him  in  his  official  capacity,'  not  a  suit  against  State ;  Hancock  v.  Walsh, 
3  Woods,  360,  Fed.  Cas.  6012,  holding  suit  against  State  land  commis- 
sioner to  restrain  him  from  allowing  entries  6n  certain  lands  not  a 
suit  against  State;  Mills  v.  Green,  67  Fed.  824,  where  a  suit  brought 
against  the  State  supervisor  of  registration,  in  his  official  capacity, 
was  held  not  to  be  a  suit  against  State;  Western  Union  Tel.  Co.  v.  Hen- 
derson, 68  Fed.  592,  594,  597,  holding  suit  against  State  auditor  to  re- 
strain him  from  certifying  values,  under  statute  claimed  to  be  uncon- 
stitutional, not  a  suit  against  State. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Rep. 
838. 

IX— 10 
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Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.  Note,  14  Ann.  Gas.  791, 
792. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  S.)  205,  225. 

A  court  cannot  substitute  its  own  discretion  for  that  of  executive  officers 
in  matters  belonging  to  proper  discretion  of  latter. 

Approved  in  United  States  v.  Wilson,  33  App.  D.  C.  478,  mandamus 
will  not  lie  to  compel  Secretary  of  Agriculture  to  revoke  decision  that 
flour  bleached  by  certain  process  is  adulterated  product  under  food 
and  drugs  act;  United  States  v.  Root,  22  App.  D.  C.  430,  mandamus 
will  not  lie  to  compel  Secretary  of  War,  Adjutant-General,  and  other 
army  officers  to  comply  with  reorganization  act  of  Congress  and  not 
reduce  lieutenant's  rank  ninety-one  files;  United  States  v.  Lamont, 
2  App.  D.  C.  543,  mandamus  will  not  lie  to  compel  Secretary  of  War 
to  execute  contract  for  public  work,  where  determination  whether  bids 
conform  to  specifications  requires  discretion;  North  British  etc.  Co. 
v.  Craig,  106  Tenn.  640,  62  S.  W.  159,  holding  injunction  does  not  lie 
to  prevent  insurance  commissioner  from  revoking  license  of  insurance 
company;  Koehler  v.  Barin,  25  Fed.  166,  holding  injunction  will  not 
lie  to  restrain  officers  of  land  office  from  receiving  and  allowing  appli- 
cations to  enter  certain  lands;  People  v.  Leonard,  74  N.  Y.  445,  and 
State  v.  Lord,  28  Or.  523,  81  L.  R.  A.  480,  43  Pac.  478,  both  reaffirming 
rule ;  Bates  v.  Taylor,  87  Tenn.  329,  8  L.  R.  A.  819,  11  S.  W.  268,  holding 
State  courts  have  no  jurisdiction  to  coerce  or  restrain  the  Governor 
in  discharge  of  his  duties,  relating  to  issuing  certificates  of  election  to 
congressmen  elect;  dissenting  opinion  in  Antoui  v.  Greenhow,  107  U.  S. 
809,  27  L.  Ed.  483,  2  Sup.  Ct.  125,  arguendo;  dissenting  opinion  in 
Louisiana  v.  Jumel,  107  U.  S.  736,  758,  27  L.  Ed.  457,  465,  2  Sup.  Ct 
148, 167,  majority  holding  mandamus  does  not  lie  to  compel  State  officers 
to  apply  funds  in  treasury  in  manner  forbidden  by  law. 

Distinguished  in  Louisiana  v.  Jumel,  107  U.  S.  725,  27  L.  Ed.  453, 
2  Sup.  Ct.  140,  holding  mandamus  would  not  lie  to  compel  State  officers 
to  apply  funds  in  treasury  in  manner  forbidden  by  law. 

When  a  plain  official  duty,  requiring  no  exercise  of  discretion,  is  to  be 
performed,  and  performance  is  refused,  any  person  who  will  sustain  injury 
by  such  refusal  may  have  mandamus  to  compel  its  performance. 

Approved  in  Garfield  v.  United  States,  211  U.  S.  261,  53  L.  Ed.  174, 
29  Sup.  Ct.  62,  mandamus  lies  to  compel  Secretary  of  Interior  to  re- 
store name  to  rolls  of  those  entitled  to  distribution  of  funds  of  Chicka- 
saw nation,  where  name  was  stricken  from  list  after  commission  had 
placed  name  on  list  and  secretary  had  approved;  Huidekoper  v.  Hadley, 
177  Fed.  6,  40  L.  R.  A.  (N.  S.)  505,  100  C.  C.  A.  395,  mandamus  lies 
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to  compel  members  of  State  board,  other  than  Governor,  to  equalize 
assessment  throughout  State;  Fleisehman  Co.  v.  Murray,  161  Fed.  160, 
suit  to  compel  State  dispensary  commission,  appointed  to  wind  up  affairs 
of  State  dispensary,  to  pay  dispensary  creditor  from  trust  funds  held 
by  commission  was  not  suit  against  State;  Central  of  Georgia  Ry.  Co. 
v.  McLendon,  157  Fed.  964,  Federal  court  may  enjoin  State  railroad 
commission  from  enforcing  order  establishing  confiscatory  rates;  Mor- 
rill v.  American  Reserve  Bond  Co.,  151  Fed.  308,  310,  suit  by  creditors 
of  insolvent  corporation  to  compel  State  treasurer  to  turn  over  securi- 
ties for  benefit  of  those  entitled  to  share  therein  was  not  suit  against 
State;  Smith  v.  Alexander,  146  Fed.  108,  denying  preliminary  injunc- 
tion in  suit  against  State  commissioners,  purpose  of  which  is  to  secure 
enforcement  of  contract  between  complainant  and  State  according  to 
complainant 's  interpretation;  Farmers'  Nat.  Bank  v.  Jones,  105  Fed. 
464,  holding  mandamus  does  not  lie  to  compel  State  debt  board  to  find 
valid  bonded  indebtedness  under  act  of  Arkansas,  May  8,  1899;  Min- 
neapolis Brewing  Co.  v.  McGillivray,  104  Fed.  270,  holding  Federal  court 
may  enjoin  enforcement  of  invalid  State  statutes  under  which  authori- 
ties threaten  to  seize  complainant's  property  and  destroy  his  business 
unless  he  pays  license  thereby  imposed;  Reliance  Mfg.  Co.  v.  Board  of 
Prison  Commrs.,  161  Ky.  147, 170  S.  W.  945,  action  lies  to  compel  board 
of  prison  commissioners  to  comply  with  option  for  renewal  in  contract 
leasing  convict  labor;  Gantenbein •  v.  West,  74  Or.  346,  144  Pac.  1175, 
mandamus  lies  to  compel  Governor  to  issue  certificate  of  election  to 
duly  elected  circuit  judge;  State  v.  Murray,  79  S.  C.  330,  60  S.  E.  933, 
injunction  by  Federal  court  to  prevent  State  dispensary  commission 
from  disposing  of  funds  was  nullity,  and  State  attorney  general  was 
entitled  to  mandamus  to  compel  commission  to  pay  funds  into  State 
treasury  as  directed  by  statute ;  dissenting  opinion  in  Lankf ord  v.  Platte 
Iron  Wks.  Co.,  235  U.  S.  494,  59  L.  Ed,  328,  35  Sup.  Ct.  173,  majority 
holding  that  suit  by  depositor  in  Oklahoma  bank  against  State  banking 
board  and  bank  commissioner  of  Oklahoma  to  compel  payments  from 
depositors'  guaranty  fund  was  suit  against  State  and  could  not  be  main- 
tained; United  States  v.  Jefferson,  5  Dill.  323,  1  McCrary,  370.  Fed. 
Cas.  15,472,  holding  courts  may,  by  mandamus,  compel  counties  to  levy 
and  collect  taxes  to  pay  bonded  indebtedness;  Parsons  v.  Marye,  23 
Fed.  118,119, 122, reaffirming  rule;  Mutual  Life  Ins.  Co.  v.  Boyle,  82  Fed. 
710,  711,  holding  eleventh  amendment  to  Federal  Constitution  does 
not  prevent  Federal  court  from  entertaining  jurisdiction  of  suit  to 
compel  State  executive  officer  to  perform  plain  ministerial  duty;  State 
▼.  Nicholls,  42  La.  Ann.  224,  7  South.  744,  granting  mandamus  to  com- 
pel performance  of  ministerial  duty  by  State  land  commissioner;  State 
▼.  Heard,  47  La.  Ann.  1686,  18  South.  748,  granting  mandamus  to 
compel  action    by  State  auditor;  Brown  v.  Bod  en,  51  N.  J.  L.  116,  16 
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Atl.  59,  holding  proceedings  by  mandamus  proper,  to  compel  perform- 
ance of  purely  ministerial  duty;  State  v.  Cunningham,  81  Wis.  481, 
15  L.  R.  A.  567,  51  N.  W.  729,  where  official  acts  of  Secretary  of  State 
were  controlled  by  mandamus;  dissenting  opinion  in  People  v.  Morton, 
156  N.  Y.  152,  153,  41  L.  R.  A.  237,  50  N.  E.  796,  797,  majority  holding 
courts  without  jurisdiction  to  compel  performance  of  duty  imposed  on 
Governor  by  law;  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  7,  arguendo. 

Distinguished  in  Sherman  v.  Bellows,  24  Or.  556,  34  Pac.  550,  holding 
private  citizen  cannot  bring  suit  in  his  own  name  to  enjoin  location 
of  public  institution  at  place  different  than  was  designated  by  law, 
without  alleging  his  property  is  subject  thereby  to  an  additional  burden. 

Mandamus  to  Governor.    Note,  6  L.  R.  A.  (N.  S.)  759. 

When  violation  of  official  duty  is  threatened  by  some  positive  official 
act,  anyone  sustaining  personal  injury  thereby,  for  which  adequate  compen- 
sation cannot  be  had  at  law,  may  have  injunction  to  prevent  it;  accordingly, 
injunction  allowed  in  this  case  against  Louisiana  liquidation  hoard,  to  re- 
strain payment  of  debt  with  refunding  bonds,  under  unconstitutional  law. 

Approved  in  Ex  parte  Young,  209  U.  S.  158,  14  Ann.  Gas.  764,  IS 
L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  728,  28  Sup.  Ct.  441,  Federal  court 
may  enjoin  State  attorney  general  from  enforcing  State  statute,  which 
is  void  as  attempting  to  establish  confiscatory  rates;  Louisville  etc.  R. 
Co.  v.  Bosworth,  209  Fed.  386,  387,  Federal  court  may  enjoin  members 
of  State  board  and  other  officers  from  enforcing  assessment  of  taxes 
upon  railroad  property  under  void  statute ;  Lane  v.  Watts,  41  App.  D.  C. 
149,  Secretary  of  Interior  and  commissioner  of  land  office  may  be  en- 
joined from  exercising  jurisdiction  and  control  over  former  public  land 
whose  title  has  passed  from  government  to  claimants;  Crawford  v. 
Gilchrist,  64  Fla.  51,  Ann.  Gas.  1914B,  916,  59  South.  967,  illegal  act 
of  Secretary  of  State  in  publishing  and  certifying  to  county  commis- 
sioners proposed  amendments  to  Constitution  could  be  enjoined;  Joos 
v.  Illinois  Nat.  Guard,  257  111.  144,  Ann.  Gas.  1914A,  862,  43  L.  R.  A. 
(N.  S.)  1214,  100  N.  E.  507,  suit  may  be  maintained  to  enjoin  national 
guard  from  maintaining  rifle  range  adjacent  to  plaintiff's  premises  in 
such  manner  as  to  endanger  lives  of  his  family;  Burke  v.  Snively,  208 
111.  337,  70  N\  E.  329,  bill  to  restrain  canal  commissioners  from  applying 
sums  appropriated  by  statute  to  maintenance  of  canal  on  ground  that 
act  was  void  is  not  suit  against  State;  Ellingham  v.  Dye,  178  Ind.  404, 
407,  Ann.  Gas.  19150,  200,  99  N.  E.  25,  27,  taxpayer  may  enjoin  officers 
from  submitting  proposed  new  Constitution  to  vote  of  people  as  author- 
ized by  void  statute;  Money  weight  Scale  Co.  v.  McBride,  199  Mass. 
506,  85  N.  E.  871,  question  of  validity  of  statutes  authorizing  sealer  of 
weights  and  measures  to  condemn  scales  found  incorrect  was  properly 
raised  by  bill  to  enjoin  officer  from  taking  action  under  statute  affecting 
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plaintiff's  right  of  property;  Bartles  Northern  Oil  Co.  v.  Jackman,  29 
N.  D.  246, 150  N.  W.  579,  injunction  lies  to  prevent  State  oil  inspector  from 
holding  up  oil  in  transit  from  other  States  into  this  State  for  non- 
payment of  inspection  fees;  State  v.  Huston,  27  Okl.  613,  629,  34 
la.  R.  A.  (N.  S.)  380,  113  Pac.  192,  199,  District  Court  of  Logan  county 
has  power  to  enjoin  officers  other  than  Governor  from  using  public 
funds  for  removal  of  capital;  Hall  v.  Dunn,  52  Or.  481,  25  L.  R.  A. 
(N.  S.)  193,  97  Pac.  813,  saloon-keeper  may  enjoin  county  officers  from 
prohibiting  sale  of  intoxicants  in  county  pursuant  to  result  of  election, 
where  testing  validity  of  order  by  writ  of  review  might  subject  him  to 
prosecution ;  State  v.  Ansel,  76  S.  C.  407,  11  Ann.  Gas.  613,  57  S.  E.  190, 
Supreme  Court  has  no  jurisdiction  by  certiorari  to  require  Governor 
to  certify  record  on  which  his  act  in  removing  dispensary  commission 
was  exercised,  for  purpose  of  review;  Tanner  v.  Nelson,  25  Utah,  235, 
17  Pac  987,  holding  individual  injured  may  restrain  execution  of  con- 
vention called  for  receiving  bids  for  school  books  under  Rev.  Stats., 
§§  1854,  1855,  1859;  Noble  v.  Union  River  Logging  R.  R.  Co.,  147  U.  S. 
172,  37  L.  Ed.  126,  13  Sup.  Ct.  273,  holding  Secretary  of  Interior  sub- 
ject to  control  by  injunction,  when  he  seeks  to  act  beyond  his  powers; 
Allen  v.  Baltimore  etc.  R.  R.  Co.,  114  U.  S.  314,  29  L.  Ed.  201,  5  Sup. 
Ct.  927,  affirming  jurisdiction  of  Circuit  Court  to  prevent,  by  injunc- 
tion, the  collection  of  alleged  illegal  taxes;  Chaffraix  v.  Board  of 
Liquidation,  11  Fed.  640,  644,  holding  Circuit  Court,  by  injunction, 
may  prevent  State  officers  from  diverting  fund  collected  by, taxation 
and  set  apart  under  State  statute  for  paying  certain  indebtedness; 
Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  260,  Fed.  Cas. 
8541,  and  Claybrook  v.  Owensboro,  16  Fed.  304,  both  holding  Federal 
courts  have  jurisdiction  to  enjoin  State  officers  from  obeying  State 
laws,  declared  unconstitutional;  President  etc.  of  Yale  College  v.  Sanger,  ' 
62  Fed.  180,  181,  186,  holding  State  treasurer  might  be  enjoined  from 
threatened  diversion  of  funds  claimed  by  Yale  College;  Hoover  v. 
M'Chesney,  81  Fed.  484,  holding  Circuit  Court  has  jurisdiction  to 
enjoin  postmaster  from  withholding  mail  directed  to  patron  of  office, 
postmaster  acting  under  orders  from  postmaster-general,  who  was  act- 
ing beyond  his  authority;  In  re  Sloan,  5  N.  M.  628,  25  Pac.  942,  holding, 
when  court  has  jurisdiction  to  compel,  by  mandamus,  the  canvass  of 
election  returns,  it  may  enjoin  issuing  of  certificates  of  election  pend- 
ing mandamus  proceedings;  Lynn  v.  Polk,  8  Lea,  253,  259,  264,  holding 
taxpayers,  citizens  of  State,  may  maintain  bill  quia  timet  to  restrain 
the  executive  officers  of  State  from  funding  public  indebtedness,  under 
void  law;  Chesapeake  etc.  R.  Co.  v.  Miller,  19  W.  Va.  416,  when  State 
auditor  was  restrained  from  performing  ministerial  act;  dissenting 
opinion  in  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  611,  39  L.  Ed. 
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880,  15  Sup.  Ct.  701,  and  Jones  v.  Reed,  3  Wash.  60,  27  Pac.  1068,  both 
arguendo. 

Distinguished  in  Belknap  v.  Schild,  161  U.  S.  18,  40  L.  Ed.  602,  16 
Sup.  Ct.  445,  holding  no  injunction  can  be  issued  against  officers  of 
State  to  restrain  or  control:  use  of  property  already  in  possession  of 
State;  dissenting  opinion  in  Mayre  v.  Parsons,  114  U.  S.  336,  29  L.  Ed. 
209,  5  Sup.  Ct.  966,  majority  holding  tax  collector  cannot  be  enjoined 
from  receiving  bond  coupons  for  taxes,  as  provided  by  Virginia  stat- 
ute; dissenting  opinion  in  Chaifraix  v.  Board  of  Liquidation,  11  Fed. 
647,  majority  holding  Circuit  Court  may  issue  injunction  to  prevent 
State  officers  from  diverting  fund  collected  by  taxation  and  set  apart 
under  State  statute  for  paying  certain  indebtedness. 

Remedy  against  government  or  its  agents  for  infringements  of 
patent  rights.    Note,  15  Ann.  Gas.  1110. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  R.  A. 
704.      - 

Plea  of  authority,  under  an  unconstitutional  law,  for  nonperform- 
ance or  violation  of  an  official  duty,  will  not  prevent  the  taraance  of 
writ  of  mandamus  or  injunction  to  compel  performance  of  duty. 

Approved  in  State  v.  Heard,  47  La.  Ann.  1695,  18  South.  751,  re- 
affirming rule;  dissenting  opinion  in  Lynn  v.  Polk,  8  Lea,  154,  majority 
holding  judicial  department  of  State  has  no  authority  to  invalidate 
acts  of  Legislature  because  same  were  procured  to  be  passed  by  bribery 
of  members  of  legislature. 

Legislature  cannot  bind  itself,  without  aid  of  constitutional  provi- 
sion, not  to  create  State  debt  beyond  certain  amount. 

Approved  in  Board  of  Liquidation  v.  Louisiana  ex  rel.  Wilder,  179 
U.  S.  638,  45  L.  Ed.  354,  21  Sup.  Ct.  269,  holding  .sale  of  city  bonds 
to  pay  debts  of  New  Orleans  school  board  in  obedience  to  La.  Const. 
1898,  art.  317,  does  not  impair  contract  of  city  with  holders  of  its  bonds 
who  were  entitled  to  payment  out  of  proceeds  of  certain  ad  valorem 
tax  from  which  also  new  bonds  must  be  paid;  State  v.  Pilsbury,  31  La. 
Ann.  17,  and  Moore  v.  New  Orleans,  32  La.  Ann.  740,  both  holding 
legislature,  in  creating  municipal  corporation,  cannot  restrict  power 
thereof  to  incur  indebtedness  so  that  such  restriction  is  beyond  control 
of  subsequent  legislatures. 

Miscellaneous.  Cited  in  State  v.  Board  of  Liquidation,  51  La.  Ann. 
1871,  26  South.  688,  Louisiana  Levee  Co.  v.  State,  31  La.  Ann.  256, 
257,  and  State  v.  Nicholls,  30  La.  Ann.,  pt.  II,  985,  incidentally  in 
discussion  of  same  law  under  which  principal  case  arose. 
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02  XT.  8.  542-609,  23  L.  Ed.  588,  UNITED  STATES  V.  CRUIKSHANK. 

Eights  of  citizenship  as  a  citizen  of  the  United  States  may  be  differ- 
ent from  those  enjoyed  as  a  citizen  of  a  State. 

Approved  in  Brown  v.  United  States,  233  Fed.  356,  conviction  of 
infamous  crime  in  State  court  rendering  person  incompetent  to  testify 
in  State  court  does  not  render  him  incompetent  to  testify  in  Federal 
court;  McKinney  v.  Landon,  209  Fed.  308,  126  C.  C.  A.  226,  foreign 
corporation  engaged  in  interstate  and  local  commerce  may  be  adjudged 
guilty  of  violation  of  anti-trust  laws  of  State,  and  license  to  engage  in 
business  may  be  canceled  and  receiver  for  property  appointed;  State 
v.  Moore,  143  Iowa,  242,  21  Ann.  Oas.  68,  121  N.  W.  1053,  conviction 
by  Federal  government  for  breaking  and  entering  postoffice  with  intent 
to  commit  larceny  would  not  bar  prosecution  by  State  for  burglary 
under  indictment  charging  same  facts;  Ex  parte  Siebold,  100  U.  S.  390, 
25  L.  Ed.  724,  holding  Congress  may  provide  regulations  for  the  election 
of  representatives;  United  States  v.  Barnhart,  10  Sawy.  498,  22  Fed. 
291,  holding  fact  that  person  has  been  acquitted  of  charge  in  State 
courts  does  not  release  him  from  liability  in  Federal  courts  if  acts  con- 
stitute an  offense  against  United  States;  Marks  v.  Marks,  75  Fed.  324, 
holding  person  may  be  citizen  of  United  States  without  being  citizen 
of  any  State;  People  v.  McDonnell,  80  Cal.  291,  13  Am.  St.  Rep.  165, 
22  Pac.  192,  holding  fact  that  issuing  of  counterfeit  money  is  made  an 
offense  by  act  of  Congress  does  not  prevent  a  State  from  punishing 
for  same  offense,  when  it  is  committed  within  its  limits;  State  v. 
Oleson,  26  Minn.  518,  5  N.  W.  969,  holding  a  conviction  for  an  offense, 
under  city  ordinance,  is  no  bar  to  conviction  for  same  act  if  it  be 
offense  against  State;  Wrought-Iron  Range  Co.  v.  Carver,  118  N.  C.  335, 
24  S.  E.  353,  holding  foreign  corporation  not  a  citizen  of  State;  Keller 
v.  Corpus  Christi,  50  Tex.  629,  82  Am.  Rep.  616,  applies  idea  of  dual 
government  in  determining  political  status  of  inhabitant  of  city;  Frasher 
v.  State,  3  Tex.  App.  273,  30  Am.  Rep.  138,  holding  State  statute, 
making  it  felony  for  white  person  and  negro  to  marry,  not  in  conflict 
with  Federal  Constitution. 

Citizens   are   the  members   of   political    community   to   which   they 
belong. 

Approved  in  Meyer  Bros.  Drug  Co.  v.  Fly,  105  Miss.  762,  63  South. 
229,  person  removing  with  family  from  Mississippi  to  Louisiana  with 
intention  of  remaining,  if  business  was  successful,  was  not  entitled  to 
benefit  of  homestead  exemption  law  of  Mississippi;  Blair  v.  Silver 
Peak  Mines,  93  Fed.  335,  with  other  cases  defining  "citizen";  Boyd  v. 
Thayer,  143  U.  S.  158,  36  L.  Ed.  108,  12  Sup.  Ct.  380,  arguendo. 

Government  should  exercise  all  powers  it  has  for  the  protection  of 
the  rights  of  its  citizens. 
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Approved  in  South  &  North  Alabama  R.  R.  Co.  v.  Morris,  65  Ala. 
201,  holding  void  a  statute  imposing  a  tax  on  particular  litigants. 

Bight  to  peaceably  assemble  for  purpose  of  petitioning  Congress,  or 
for  anything  else  connected  with  the  powers  or  duties  of  national  govern- 
ment, is  an  attribute  of  national  citizenship,  and  guaranteed  by  United 
States. 

Approved  in  United  States  v.  Eberhart,  127  Fed.  255,  holding  in- 
dictment charging  defendants  with  conspiring  against  citizen  of  United 
States  in  exercise  of  free  exercise  of  contract,  and  overt  act  charged 
was  placing  handcuffs  and  compelling  him  to  enter  into  contract  to 
work  for  defendant  for  long  term,  does  not  state  offense  within  Fed- 
eral jurisdiction,  under  Rev.  Stats.  5508;  Lackey  v.  United  States,  107 
Fed.  116,  53  L.  R.  A.  660,  46  C.  C.  A.  189,  holding  void  Rev.  Stats., 
§  5507,  punishing  offenses  against  right  of  suffrage,  guaranteed  by 
fifteenth  amendment;  dissenting  opinion  in  Patterson  v.  Colorado,  205 
U.  S.  464,  10  Ann.  Oas.  689,  51  L.  Ed.  882,  27  Sup.  Ct.  556,  majority 
holding  that  information  in  contempt  presented  local  question,  and 
would  not  sustain  writ  of  error  from  Federal  Supreme  Court  to  State 
court ;  In  re  Quarles,  158  U.  S.  535,  39  L.  Ed.  1081,  15  Sup.  Ct.  960, 
holding  right  of  private  citizen  to  inform  Federal  official  of  violations 
of  Federal  law  is  protected  by  Federal  Constitution;  People  v.  Loeffler, 
175  111.  610,  51  N.  E.  793,  in  discussion  as  to  what  constitute  "priv- 
ileges and  immunities"  guaranteed  by  Federal  Constitution;  Logan  v. 
United  States,  144  U.  S.  286,  36  L.  Ed.  437,  12  Sup.  Ct.  624,  arguendo. 

First  ten  amendments  to  the  Federal  Constitution  operate  upon  na- 
tional government  alone. 

Approved  in  Presser  v.  Illinois,  116  U.  S.  265,  29  L.  Ed.  619,  6  Sup. 
Ct.  584,  Spies  v.  Illinois,  123  U.  S.  166,  31  L.  Ed.  86,  8  Sup.  Ct.  24, 
Eilenbecker  v.  Plymouth,  134  U.  S.  34,  33  L.  Ed.  SOS,  10  Sup.  Ct.  425, 
Miller  v.  Texas,  153  U.  S.  538,  38  L.  Ed.  813,  14  Sup.  Ct.  875,  Brown 
v.  New  Jersey,  175  U.  S.  174,  44  L.  Ed.  120,  20  Sup.  Ct.  77,  Ryan  v. 
People,  21  Colo.  122,  40  Pac.  776,  State  v.  Shelby,  90  Mo.  304,  2  S.  W. 
469,  and  People  v.  Thorn,  156  N.  Y.  295,  42  L.  R.  A.  385,  50  N.  E.  950, 
all  following  rule;  Ex  parte  Munn,  140  Fed.  783,  Federal  court  can- 
not on  habeas  corpus  discharge  one  confined  for  contempt  by  State 
court  for  refusing  to  answer  questions  on  ground  that  questions  might 
incriminate  him;  United  States  v.  Morris,  125  Fed.  323,  holding  con- 
spiracy to  prevent  negroes  from  exercising  right  to  lease  and  cultivate 
land,  because  they  are  negroes,  is  conspiracy  to  deprive  them  of  rights 
secured  by  Federal  Constitution  and  laws  within  Rev.  Stats.,  §  5508; 
In  re  Briggs,  135  N.  C.  121,  47  S.  E.  404,  upholding  Code,  §  1215,  pro- 
viding that  no  one  shall  be  excused  in  prosecution  from  testifying 
touching  any  gambling  done  by  himself  or  others,  but  that  no  evidence 
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given  by  him  shall  be  used  against  him  in  criminal  prosecution;  Scrib- 
ner  v.  State,  9  Okl.  Cr.  476,  132  Pac.  937,  fifth  amendment  providing 
that  witness  cannot  be  compelled  to  testify  against  himself  in  criminal 
case  has-  no  application  in  State  court;  Anderson  v.  State,  8  Okl.  Cr. 
109,  Ann.  Gas.  19140,  314,  126  Pac.  848,  sixth  amendment  to  Federal 
Constitution  does  not  control  prosecutions  in  State  courts;  Ex  parte 
Simmons,  5  OkL  Cr.  438,  115  Pac.  396,  violations  of  city  ordinance 
prohibiting  sale  of  liquor  may  be  prosecuted  in  summary  manner 
without  jury  trial;  Schissler  v.  State,  122  Wis.  378,  68  L.  B.  A.  940, 
99  N.  W.  596,  upholding  Rev.  Stats.  1898,  §  4699,  providing  that  after 
jury  has  found  on  special  issue  that  defendant  was  not  insane  at  time 
of  commission  of  offense,  his  trial  on  plea  of  not  guilty  shall  proceed 
before  same  jury. 

United  States  can  neither  grant  nor  secure  to  its  citizens  any  right 
or  privilege  not  placed  under  its  jurisdiction. 

Approved  in  Curley  v.  United  States,  130  Fed.  6,  64  C.  C,  A.  369, 
Rev.  Stats.,  §  5440,  relating  to  conspiracies  to  defraud  United  States 
applies  to  rights  of  United  States  created  subsequent  to  its  passage; 
United  States  v.  Morris,  125  Fed.  324,  holding  conspiracy  to  prevent 
negroes  from  exercising  right  to  lease  and  cultivate  land,  because  they 
are  negroes,  is  conspiracy  to  deprive  them  of  rights  secured  by  Con- 
stitution and  laws  of  Federal  government,  within  Rev.  Stats.,  §  5508 ; 
Karem  v.  United  States,  121  Fed.  259,  61  L.  R.  A.  437,  57  C.  C.  A.  486, 
holding  Rev.  Stats.,  §  5508,  will  not  sustain  indictment  for  conspiracy 
to  prevent  citizen  from  voting  at  purely  State  or  municipal  election  on 
account  of  race  or  color;  Presser  v.  Illinois,  116  U.  S.  266,  267,  29  L.  Ed. 
619,  6  Sup.  Ct  585,  where  State  statute  was  held  valid  which  prohibited 
independent  military  companies  from  drilling  or  parading  with  arms 
unless  licensed  by  Governor;  Logan  v.  United  States,  144  U.  S.  287,  288, 
290,  86  L.  Ed.  437,  438,  12  Sup.  Ct.  624,  625,  holding  citizen  of  United 
States,  in  custody  of  Federal  officials,  has  right  to  be  protected  by 
United  States  against  lawless  violence;  United  States  v.  Goldman,  3 
Woods,  195,  Fed.  Cas.  15,225,  holding  Congress  may  protect  the  right 
of  citizens  to  vote  for  members  thereof;  United  States  v.  Patrick,  54 
Fed.  343,  holding  it  within  province  of  United  States  to  enact  laws  for 
protection  of  its  officers ;  Green  v.  Elbert,  63  Fed.  309,  11  C.  C.  A.  207, 
and  Phillbrook  v.  Newman,  85  Fed.  142,  both  holding  judgment  of 
State  court,  disbarring  an  attorney,  does  not  deprive  him  of  privilege 
or  immunity  secured  by  Federal  laws;  Bloomer  v.  Todd,  3  Wash.  Ter. 
617, 1  L.  R.  A.  115, 19  Pac.  140,  in  discussion  as  to  powers  of  State  legis- 
latures. 

Indictment,  under  United  States  statutes,  for  conspiracy  to  hinder 
persons  in  their  right  to  assemble,  is  defective  which  does  not  allege  meet- 
ing was  for  purpose  of  consultation  in  respect  to  public  affairs. 
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Approved  in  United  States  v.  Greene,  115  Fed.  352,  upholding  in- 
dictment for  conspiracy  to  defraud  government  by  knowing  and  willful 
presentation  and  payment  of  false  and  fraudulent  claims,  though  par- 
ticulars in  which  claims  were  fraudulent  not  specified;  United  States 
v.  Greene,  100  Fed.  947,  construing  indictment  for  conspiracy  to  de- 
fraud government  or  contract  for  harbor  improvement;  Blum  v.  State, 
94  Md.  379,  51  Atl.  28,  holding  indictment  for  conspiracy  by  false  pre- 
tenses to  obtain  goods  of  another  and  to  defraud  such  other  is  sufficient 
without  alleging  particular  means  of  which  fraud  was  perpetrated; 
United  States- v.  Patrick,  54  Fed.  345,  where  validity  was  affirmed  of 
United  States  statute  for  punishment  for  parties  for  conspiring  against 
United  States  officials. 

Sufficiency  of  allegations  in  indictment  for  conspiracy  as  to  object 
of  and  means  of  accomplishing  conspiracy.  Note,  21  Ann.  Caa. 
44. 

Bight  to  bear  arms  for  a  lawful  purpose  la  not  a  right  granted  by 
the  Constitution. 

Approved  in  Strickland  v.  State,  137  Ga.  9,  20,  Ann,  Gas.  1913B,  323, 
36  L.  R.  A.  (N.  S.)  115,  72  S.  E.  263,  268,  upholding  State  statute  pro- 
hibiting carrying  of  revolver  without  license;  Ex  parte  Thomas,  21 
Okl.  775,  1  Okl.  Cr.  215,  17  Ann,  Gas.  566,  20  L.  R.  A.  (N.  S.)  1007,  97 
Pac.  262,  upholding  statute  of  Oklahoma  prohibiting  carrying  of  weapons. 

Constitutional  right  to  keep  and  bear  arms.  Note,  115  Am.  St.  Rep. 
199. 

Right  to  bear  arms.    Note,  1  Ann.  Gas.  56. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.  Note, 
14  L.  R.  A.  601. 

Constitutional  right  to  bear  arms.    Note,  3  L.  R.  A.  (N.  S.)  169. 

Duty  of  protecting  all  its  citizens  in  the  enjoyment  of  an  equality  of 
rights  was  originally  assumed  by  the  State  and  still  remains  there. 

Approved  in  United  States  v.  Eberhart,  127  Fed.  256,  holding  indict- 
ment charging  defendants  with  conspiring  against  citizen  of  United 
States  in  exercise  of  free  exercise  of  contract,  and  overt  act  charged 
was  placing  handcuffs  and  compelling  him  to  enter  into  contract  to  work 
for  defendant  for  long  term,  does  not  state  offense  within  Federal  juris- 
diction under  Rev.  Stats.,  §  5508 ;  United  States  v.  Washington,  4 
Woods,  352,  20  Fed.  632,  holding  civil  rights  act  of  1875  void;  New 
Orleans  v.  Abbagnato,  62  Fed.  245,  26  L.  R.  A.  334,  10  C.  C.  A.  361, 
holding  preservation  of  public  peace  devolves  on  State;  State  v.  Moore, 
104  N.  C.  721,  17  Am,  St.  Rep.  702,  10  S.  E.  145,  holding  statute  relat- 
ing to  sale  of  seed  cotton  valid  exercise  of  State's  police  powers;  State 
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▼.  Strauder,  11  W.  Va.  816,  27  Am.  Bep.  619,  holding  case  not  removable 
to  Federal  court  on  prisoner's  affidavit  of  prejudice;  dissenting  opinion 
in  Atchison  etc.  R.  R.  Co.  v.  Matthews,  174  U.  S.  116,  43  L.  Ed.  917, 
19  Sup.  Ct.  617,  arguendo. 

It  is  not  within  jurisdiction  of  United  States  to  punish  conspiracy  to 
commit  crime  within  a  State,  unless  same  was  committed  in  violation  of 
Federal  laws. 

Approved  in  dissenting  opinion  in  Hodges  v.  United  States,  203  U.  S. 
37,  51  L.  Ed.  77,  27  Sup.  Ct.  6,  majority  holding  that  Federal  courts 
have  no  jurisdiction  of  conspiracy  made  and  carried  out  within  State 
to  prevent  citizens  of  African  descent  from  making  or  carrying  out  con- 
tracts of  labor;  United  States  v.  Lancaster,  44  Fed.  891,  10  L.  R.  A. 
358,  holding  Federal  court  'has  jurisdiction  over  an  indictment  for  con- 
spiracy in  intimidating  parties  to  prevent  prosecution  for  contempt  in 
Federal  court;  United  States  v.  Patrick,  54  Fed.  351,  where  conspiracy 
was  in  violation  of  Federal  law;  Western  Union  Tel.  Co.  v.  Pendleton, 
95  Ind.  15,  48  Am.  Rep.  695,  holding  police  power  cannot  be  exercised 
within  State  limits  by  Congress ;  United  States  v.  Lancaster,  44  Fed.  929, 
10  L.  R.  A.  320,  arguendo. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St  Rep.  263. 


Fourteenth  Amendment  adds  nothing  to  rights  of  one  citizen  as 
against  another,  but  simply  furnishes  additional  guaranty  against  en- 
croachments on  those  rights. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  97,  98,  53  L.  Ed.  105, 
29  Sup.  Ct.  14,  exemption  from  self-incrimination  is  not  fundamental 
right  of  national  citizenship  within  meaning  of  Fourteenth  Amendment; 
James  v.  Bowman,  190  U.  S.  136,  47  L.  Ed.  981,  23  Sup.  Ct.  679,  holding 
void  Rev.  Stats.,  §  5507,  punishing  offenses  against  right  of  suffrage 
guaranteed  by  fifteenth  amendment;  Orr  v.  Gilman,  183  U.  S.  286,  46 
L.  Ed.  201,  22  Sup.  Ct.  217,  upholding  New  York  transfer  tax  law  as 
applied  to  exercise  by  son  of  power  of  appointment  given  him  by  father's 
will;  Maxwell  v.  Dow,  176  U.  S.  593,  44  L.  Ed.  602,  20  Sup.  Ct.  453, 
upholding  Utah  statute,  providing  for  trial  by  jury  of  eight  persons 
in  criminal  cases,  not  capital ;  Simpson  v.  Geary,  204  Fed.  512,  provision 
of  Arizona  act  requiring  flagmen  on  railroad  trains  to  have  at  least  one 
year's  experience  as  brakemen  does  not  violate  Fourteenth  Amendment, 
and  is  valid ;  Cascaden  v.  Wimbish,  161  Fed.  244,  88  C.  C.  A.  277,  up- 
holding provision  of  Alaska  code  authorizing  court  to  allow  plaintiff 
reasonable  attorney's  fee  on  entry  of  judgment  foreclosing  mechanic's  or 
laborer's  lien ;  United  States  v.  Moore,  129  Fed.  635,  Federal  courts  have 
no  jurisdiction  to  punish  conspiracy  to  oppress  citizen  to  prevent  him 
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from  establishing  miners1  onion  in  a  State,  in  furtherance  of  which 
defendants  assaulted  such  citizen;  Karem  v.  United  States,  121  Fed. 
256,  61  L.  R.  A.  437,  57  C.  G.  A.  486,  holding  Rev.  Stats.,  §  5508,  will 
not  sustain  indictment  for  conspiracy  to  prevent  citizen  from  voting 
at  purely  State  or  municipal  election  on  account  of  race  or  color;  State 
v.  Travelers'  Ins.  Co.,  73  Conn.  269,  47  Atl.  364,  upholding  section 
3836,  as  amended  in  1889,  providing  method  for  taxing  local  corpora- 
tions by  dividing  stockholders  into  two  classes,  i,  e.,  residents  and  non- 
residents; State  v.  Wickenhoefer,  6  Penne.  (Del.)  129,  64  Atl.  276, 
upholding  act  licensing  persons  in  certain  county  to  make  small  loans 
and  charge  interest  in  excess  of  legal  rate ;  Dauphin  v.  Key,  McAr.  &  M. 
(D.  C.)  208,  fraud  order  of  postmaster-general  against  person  engaged 
in  obtaining  money  through  mails  by  fraudulent  scheme  did  not  deprive 
person  of  any  right  secured  by  Fourteenth  Amendment;  Sacramento 
Orphanage  etc.  Home  v.  Chambers,  25  Cal.  App.  539,  144  Pac.  318, 
amendment  to  act  appropriating  money  to  institutions  for  support  of 
needy  orphan  children  was  invalid  in  so  far  as  it  withdrew  aid  from 
native-born  citizen  children  of  alien  parents ;  Frank  v.  State,  142  Ga.  748, 
L.  R.  A.  1915D,  817,  83  S.  E.  648,  absence  of  accused  at  reception  of 
verdict,  where  presence  was  waived  by  counsel  without  consent  of  ac- 
cused, was  not  denial  of  due  process  of  law;  Phenix  Ins.  Co.  v.  Hart, 
112  Ga.  772,  38  S.  E.  70,  holding  void  Civ.  Code,  §  2140,  providing  for 
recovery  of  damages  and  attorneys'  fees  in  actions  against  insurance 
companies;  Missouri  State  Life  Ins.  Co.  v.  Lovelace,  1  Ga.  App.  455, 
58  S.  E.  97,  in  action  upon  life  insurance  policy  it  was  held  that  citizens 
of  State  of  forum  would  not  be  deprived  of  any  rights  allowed  citizens 
of  place  of  contract  when  laws  of  that  State  are  being  administered 
at  choice  of  insurer;  Board  of  Commissioners  of  Johnson  County  v. 
Johnson,  173  Ind.  85,  89  N.  E.  594,  refusal  to  allow  copartners  con- 
ducting private  banking  business  to  deduct  deposits  from  taxable  prop- 
erty owned  by  them  was  not  denial  of  equal  protection  of  law;  Mc- 
Kinster  v.  Sager,  163  Ind.  679,  106  Am.  St.  Rep.  268,  68  L.  R.  A.  273, 
72  N.  E.  857,  holding  void  act  of  1903,  making  void  as  to  certain  cred- 
itors sales  by  merchant  of  stock  except  on  complying  with  statutory 
conditions;  McFadden  v.  Blocker,  3  Ind.  Ter.  229,  58  L.  R.  A.  894,  54 
S.  W.  874,  act  of  Congress  for  Indian  Territory  requiring  mortgagee  of 
chattel  mortgages  executed  by  nonresidents  to  take  possession  of  prop- 
erty in  order  to  secure  lien  against  third  parties,  while  those  executed 
by  residents  need  only  be  recorded  where  mortgagor  resides,  was  valid; 
State  v.  Leavitt,  105  Me.  83,  26  L.  R.  A.  (N.  S.)  799,  72  Atl.  878,  statute 
forbidding  taking  of  clams  from  flats  of  Scarboro  during  certain 
season  except  by  inhabitants  of  town  did  not  violate  Fourteenth  Amend- 
ment; Hunt  v.  Searcy,  167  Mo.  181,  67  S.  W.  213,  holding  void  Rev. 
Stats.  1879,  §  5789,  providing  that  an  alleged  lunatic  must  be  notified 
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of  proceedings  to  determine  his  sanity  unless  probate  court  order  such 
person  to  be  brought  before  court,  or  spread  on  record  reason  why  notice 
or  attendance  not. required;  Valentine  v.  City  of  Englewood,  76  N.  J.  L. 
520,  16  Ann.  Cas.  731,  19  L.  R.  A.  (N.  S.)  262,  71  Atl.  348,  upholding 
act  forbidding  suits  against  board  of  health  for  establishing  quarantine, 
except  upon  proof  that  board  acted  without  reasonable  cause  to  believe 
that  disease  was  hazardous  to  public  health;  People  v.  Crane,  214  N.  Y. 
160,  Ann,  Cas.  1915B,  1254,  108  N.  E.  429,  upholding  statute  forbidding 
employment  of  aliens  upon  public  works;  Cofield  v.  Farrell,  38  Okl. 
613,  134  Pac.  410,  upholding  constitutional  provision  exempting  lineal 
descendants  of  those  voting  in  1866  from  educational  qualifications  for 
voters;  Frantz  v.  Autry,  18  Okl.  612,  91  Pac.  209,  courts  have  no  power 
to  restrain  submission  of  constitutional  provision  for  division  of  Woods 
county  to  vote  of  people ;  Commonwealth  v.  Patsone,  231  Pa.  52,  79  Atl. 
930,  upholding  act  prohibiting  hunting  for  or  killing  of  wild  game,  or 
ownership  or  possession  of  shotgun  or  rifle,  by  unnaturalized  foreign- 
born  resident  of  State;  Hopkins  v.  City  of  Richmond,  117  Va.  714,  86 
8.  E.  145,  ordinance  segregating  races  within  municipality,  operating 
alike  on  all  persons,  does  not  deny  equal  protection  of  law ;  Tieton  Hotel- 
Co.  v.  Manheim,  75  Wash.  646,  135  Pac.  660,  where  contract  for  sale  of 
land  provided  for  forfeiture  upon  default  of  vendee,  and  such  forfeiture 
was  declared,  decree  quieting  title  against  heirs  of  vendee's  wife  was 
proper;  Schissler  v.  State,  122  Wis.  378,  99  N.  W.  597,  upholding  Rev. 
Stats.  1898,  §  4699,  providing  that  after  jury  has  found  on  special  issue 
that  defendant  was  not  insane  at  time  of  commission  of  offense,  his  trial 
on  plea  of  guilty  shall  proceed  before  same  jury;  dissenting  opinion 
in  McLendon  v.  State,  179  Ala.  93,  Ann.  Cas.  19150,  691,  60  South.  404, 
majority  holding  that  proviso  attached  to  revenue  laws  exempting  ex- 
Confederate  soldiers  from  paying  occupation  tax  imposed  on  persons 
engaged  in  learned  professions  was  invalid ;  Presser  v.  Illinois,  116  U.  S. 
268,  29  L.  Ed.  620,  6  Sup.  Ct.  586,  holding  State  statute  prohibiting 
independent  military  companies  from  drilling  and  parading,  unless 
licensed  by  Governor,  does  not  deprive  a  citizen  of  any  rights  guar- 
anteed by  Federal  Constituton ;  In  re  Kemmler,  136  U.  S.  448,  34  L.  Ed. 
524,  10  Sup.  Ct.  934,  holding  valid  statute  providing  for  electrocution 
of  criminals;  Ex  parte  Kinney,  3  Hughes,  13,  Fed.  Cas.  7825,  holding 
Fourteenth  Amendment  does  not  forbid  State  from  abridging  privileges 
belonging  to  their  citizens  as  citizens  of  States ;  United  States  v.  Harris, 
106  U.  S.  638,  27  L.  Ed.  294, 1  Sup.  Ct.  609,  Civil  Rights  Cases,  109  U.  S. 
12,  27  L.  Ed.  839,  3  Sup.  Ct.  22,  United  States  v.  Sanges,  48  Fed.  85,  86, 
and  Kiernan  v.  Multnomah,  95  Fed.  849,  all  holding  provision  of  Four- 
teenth Amendment  against  depriving  persons  of  property  without  due 
process  is  a  prohibition  upon  the  States,  and  not  upon  individuals; 
Kalloch  ▼.  Superior  Court,  56  Cal.  240,  holding  proceeding  by  in  forma- 
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tion  in  criminal  cases  not  in  conflict  with  Federal  Constitution;  Cleve- 
land etc.  Ry.  Co.  v.  Backus,  133  Ind.  529,  18  L.  R.  A.  738,  33  N.  E.  426, 
and  Pittsburgh  etc.  Ry.  Co.  v.  Backus,  133  Ind.  641,  33  N.  E.  437,  both 
holding  law  which  operates  alike  upon  all  persons,  under  like,  circum- 
stances, is  not  obnoxious  to  Federal  Constitution;  Ex  parte  Plessy,  45 
La.  Ann.  87,  18  L.  R.  A.  643,  11  South,  951,  holding  valid  a  statute 
requiring  railway  companies  to  provide  separate  carriages  for  white  and 
colored  races ;  People  v.  Fish,  125  N.  Y.  151,  26  N.  E.  323,  and  State  v. 
Atkinson,  40  S.  C.  371,  42  Am.  St.  Rep.  884,  18  S.  E.  1024,  both  holding 
the  Fourteenth  Amendment  has  not  the  effect  of  extending  the  provi- 
sions of  the  fourth  and  fifth  amendments  to  the  States ;  dissenting  opinion 
in  Civil  Rights  Cases,  109  U.  S.  48,  49,  27  L.  BcL  852,  3  Sup.  Ct.  48,  49, 
majority  holding  due  process  of  law  provision  of  Fourteenth  Amendment 
is  a  prohibition  upon  the  States  and  not  upon  individuals;  Scott  v. 
McNeal,  154  U.  S.  45,  38  L.  Ed.  901,  14  Sup.  Ct.  1112,  holding  adminis- 
trator's sale  of  property  of  living  person,  who  has  no  notice  of  pro- 
ceedings deprives  latter  of  property  without  due  process ;  Green  v.  State, 
73  Ala.  32,  35,  37,  where  rule  for  construing  Fourteenth  Amendment 
is  stated ;  Lavin  v.  Emigrant  Industrial  Sav.  Bank,  18  Blatchf .  19, 1  Fed. 
658,  and  Carr  v.  Brown,  20  R.  I.  216,  38  L.  R.  A.  296,  38  Atl.  10,  where 
statute  providing  for  administration  of  estate  of  person  absent  from 
State  for  seven  years  without  having  been  heard  from  was  held  void; 
Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.  234,  41  L.  Ed.  984,  17 
Sup.  Ct.  584,  and  in  In  re  Ziebold,  23  Fed.  792,  in  discussion  as  to  what 
constitutes  "due  process  of  law";  Ex  parte  Reynolds,  3  Hughes,  570, 
Fed.  Cas.  11,720,  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  184,  and 
P.  &  L.  E.  R.  R.  Co.,  v.  Bishopf  13  Ohio  C.  C.  392,  arguendo. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  872. 

Constitutional   equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  579,  580. 

Bight  to  vote  in  States  comes  from  States. 
Approved  in  United  States  v.  Lackey,  99  Fed.  958,  upholding  Rev. 
Stats.,  §  5507,  punishing  offenses  against  right  of  suffrage,  guaranteed 
by  fifteenth  amendment,  reversed  in  Lackey  v.  United  States,  107  Fed. 
114,  53  L.  R.  A.  660,  46  C.  C.  A.  189 ;  Carpenter  v.  Cornish,  83  N.  J.  L. 
703,  85  Atl.  243,  provision  of  State  Constitution  that  senators  and  mem- 
bers of  assembly  shall  be  elected  by  legal  voters  did  not  include  women; 
Cofield  v.  Farrell,  38  Okl.  622,  134  Pac.  413,  suffrage  is  political  right 
controlled  by  State,  subject  to  limitation  of  fifteenth  amendment;  Solon 
v.  State,  54  Tex.  Cr.  274,  114  S.  W.  353,  act  providing  that  person 
loaning  another  money  to  pay  poll  tax  was  guilty  of  misdemeanor  was 
not  invalid  as  restricting  right  of  suffrage,  where  one  qualification  for 
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voting  was  payment  of  poll  tax;  dissenting  opinion  in  United  States 
v.  Mosley,  238  U.  S.  393,  59  L.  Ed.  1869,  35  Sup.  Ct.  904,  majority 
holding  that  State  election  officers  are  subject  to  indictment  in  Federal 
courts  for  wrongfully  refusing  to  receive  and  count  election  returns 
for  members  of  Congress;  McPherson  v.  Blacker,  146  U.  S.  38,  36 
L.  Ed.  878,  13  Sup.  Ct.  12,  holding  Federal  Constitution  does  not  secure 
to  every  male  citizen,  who  has  reached  his  majority,  the  right  to  vote 
for  presidential  electors;  Washington  v.  State,  75  Ala.  584,  51  Am. 
Rep.  480,  holding  State  statute  valid  which  deprived  its  citizens  who 
had  been  convicted  of  felony  of  right  of  voting;  Boyd  v.  Mills,  53  Kan. 
604,  42  Am,  St.  Rep.  310,  25  L.  R.  A.  489,  37  Pac.  18,  holding  valid 
State  statute  providing  persons  who  had  borne  arms  against  the  United 
States  were  not  qualified  electors  until  pardoned;  Gougar  v.  Timber- 
lake,  148  Ind.  47,  62  Am.  St.  Rep.  494,  37  L.  R.  A.  650,  46  N.  E.  341; 
holding  State  statute  restricting  right  of  suffrage  to  males  valid;  Stone 
v.  Smith,  159  Mass.  415,  34  N.  £.  521,  sustaining  validity  of  State 
statute  imposing  educational  qualification  on  voters;  Brown  v.  Phillips, 
71  Wis.  247,  36  N.  W.  245,  reaffirming  rule. 

Power  of  State  to  impose  qualifications  for  voters  and  holders  of 
offices.    Note,  97  Am.  Dec.  263. 

Bight  of  suffrage  is  not  a  necessary  attribute  of  national  citizenship, 
but  exemption  from  discrimination  in  exercise  thereof  on  account  of 
race  is. 

Approved  in  Karem  v.  United  States,  21  Fed.  254,  261,  61  L.  R.  A. 
437,  57  C.  C.  A.  486,  holding  Rev.  Stats.  §  5508,  will  not  sustain  indict- 
ment for  conspiracy  to  prevent  citizen  from  voting  at  purely  State 
.or  municipal  election  on  account  of  race  or  color;  Lackey  v.  United 
States,  107  Fed.  120,  53  L.  R.  A.  660,  46  C.  C.  A.  189,  holding  void 
Rev.  Stats.,  §  5507,  punishing  offenses  against  right  of  suffrage  guar- 
anteed by  fifteenth  amendment;  State  v.  Weber,  96  Minn.  430,  105 
N.  W.  493,  upholding  constitutional  provisions  limiting  suffrage,  as 
respecting  naturalized  citizen  to  such  as  are  admitted  three  months 
prior  to  election ;  Porter  v.  Commissioners  of  Kingfisher  Co.,  6  Okl.  556, 
51  Pac.  743,  holding  void  act  of  1897,  providing  for  election  of  separate 
school  boards  for  white  and  colored  people ;  Le  Grand  v.  United  States, 
12  Fed.  579,  holding  fifteenth  amendment  to  Constitution  does  not 
confer  right  of  suffrage  on  anyone;  United  States  v.  Amsden,  10  Biss. 
287,  6  Fed.  823,  holding  power  of  Congress  to  legislate  upon  right  of 
voting  at  State  elections  rests  on  and  is  limited  by  fifteenth  amend- 
ment; United  States  v.  Harris,  106  U.  S.  637,  27  L.  Ed.  298,  1  Sup. 
Ct.  607,  and  dissenting  opinion  in  Baldwin  v.  Franks,  120  U.  S.  699, 
30  L.  Ed.  775,  7  Sup.  Ct.  666,  both  arguendo. 
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Distinguished  in  United  States  v.  Aczel,  219  Fed.  931,  932,  conspiracy 
to  corrupt  votes  at  election  of  senators  and  representatives  in  Congress 
was  within  prohibition  of  Federal  Criminal  Code. 

Federal  control  of  elections.    Note,  53  L.  R.  A.  660,  60S,  664. 

How  far  right  to  vote  is  absolute.    Note,  25  L.  R.  A.  480. 

Indictment  for  conspiring  to  prevent  parties  from  exercising  right  of 
suffrage  on  account  of  their  race  must  aver  everything  material  to  a  de- 
scription of  the  offense;  nothing  can  he  implied. 

Approved  in  Stearns  v.  United  States,  152  Fed.  904,  82  C.  C.  A.  48, 
objection  that  indictment  for  conspiracy  to  defraud  United  States  of 
certain  public  lands  does  not  make  it  clear  to  what  lands  conspiracy 
related  cannot  be  taken  by  motion  in  arrest  of  judgment ;  United  States 
v.  Allen,  150  Fed.  154,  155,  indictment  under  Rev.  Stats.,  §  4046,  averring 
that  defendant  was  clerk  employed  in  money-order  office,  and  charging 
offense  in  language  of  statute,  is  insufficient;  United  States  v.  Green, 
136  Fed.  652,  658,  holding  insufficient  indictment  under  Rev.  Stats. 
§  5451,  for  bribing  government  officer,  and  upholding  indictment  under 
Rev.  Stats.,  §  5440,  for  conspiracy  to  defraud  United  States ;  McKenna 
v.  United  States,  127  Fed.  91,  62  C.  C.  A.  88,  holding  insufficient  indict- 
ment, under  Rev.  Stats.,  §  5508,  in  failing  to  state  what  particular  con- 
stitutional right  or  privilege  is  injured;  United  States  v.  Greene,  115 
Fed.  356,  357,  holding  indictment  for  conspiracy  to  defraud  government 
by  obtaining  allowance  and  payment  of  false  and  fraudulent  claim, 
which  charges  as  overt  act  the  presentation  of  claim,  must  state  par- 
ticular facts  showing  fraudulent  character  of  claim;  Lackey  v.  United 
States,  107  Fed.  119,  58  L.  R.  A.  660,  46  C.  C.  A.  189,  holding  void  Rev. 
Stats.,  §  5507,  punishing  offenses  against  right  of  suffrage  guaranteed 
by  fifteenth  amendment,  and  reversing  Commonwealth  v.  Rogers,  181 
Mass.  189,  63  N.  E.  424,  upholding  indictment  for  conspiracy  to  procure 
illegal  voting,  alleging  that  persons  whom  defendants  conspired  to 
procure  to  vote,  were  not  entitled  to  vote,  though  not  showing  dis- 
qualification; dissenting  opinion  in  Wright  v.  United  States,  108  Fed. 
813,  814,  815,  48  C.  C.  A.  37,  majority  upholding  indictment  to  defraud 
government  by  false  entries  of  public  lands  under  homestead  .laws; 
United  States  v.  Milner,  36  Fed.  891,  holding  indictment  for  conspiracy 
must  allege  time  and  place  of  act  done  to  effect  object  of  conspiracy; 
United  States  v.  Belvin,  46  Fed.  383,  386,  388,  holding  indictment  for 
unlawfully  hindering  voters  at  an  election  defective  when  it  does  not 
state  specifically  acts  and  method  of  hindering;  United  States  v.  Sanges, 
48  Fed.  84,  holding  indictment  for  conspiracy  by  private  individuals  to 
prevent  a  citizen  from  testifying  before  grand  jury  is  defective,  unless 
it  states  acts  were  committed  because  of  race  or  previous  condition 
of  servitude  of  such  citizen;  In  re  Benson,  58  Fed.  971,  holding  it 
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not  sufficient  to  charge  a  conspiracy  to  defraud  the  United  States  in 
general  language  of  statute;  Musgrave  v.  State,  133  Ind.  306,  32  N.  E. 
888,  holding  indictment  which  charges  public  offense  with  reasonable 
certainty  is  good,  although  offense  may  not  be  charged  with  strict 
formality ;  State  v.  Terry,  109  Mo.  615,  19  S.  W.  210,  holding  statutory 
form  of  indictment  relating  to  cheats,  frauds,  etc.,  void;  United  States 
v.  Hall,  5  N.  M.  182,  21  Pac.  86,  holding  indictment  for  perjury  in 
swearing  falsely  to  affidavit  in  making  final  proof  on  pre-emption  claim 
insufficient;  Williams  v.  State,  12  Tex.  App.  400,  holding  indictment 
for  theft  defective  which  does  not  charge  the  constituents  of  theft; 
Huntsman  v.  State,  12  Tex.  App.  634,  holding  an  offense  charged  does 
not  include  a  less  offense,  unless  every  constituent  fact  of  less  offense 
be  alleged;  State  v.  Krug,  12  Wash.  298,  41  Pac.  129,  holding  aver- 
ments in  indictment  charging  embezzlement  by  public  official  sufficient; 
United  States  v.  Newton,  48  Fed.  220,  and  Curley  v.  United  States,  130 
Fed.  3,  64  C.  C.  A.  369,  both  arguendo. 

Conspiracy  defined.    Note,  3  Am.  St.  Rep.  480. 

Indictments  mutt  set  forth  offense  clearly  and  certainly  enough  to 
apprise  accused  of  crime  charged. 

Approved  in  Gompers  v.  Buck's  Stove  etc.  Co.,  221  U.  S.  446,  84 
L.  B.  A.  (N.  S.)  874,  55  L.  Ed.  808,  31  Sup.  Ct.  492,  proceeding  by 
aggrieved  party  to  punish  party  violating  injunction  for  contempt  was 
civil  proceeding  and  part  of  main  action,  and  should  be  so  entitled; 
Fitzpatrick  v.  United  States,  178  U.  S.  309,  310,  44  L.  Ed.  1081,  20 
Sup.  Ct.  946,  upholding  indictment  for  murder  as  sufficiently  alleging 
deliberate  and  premeditated  malice  in  the  killing;  United  States  v. 
Rintelen,  233  Fed.  796,  797,  indictment  charging  defendants  with  illegal 
conspiracy  in  restraint  of  interstate  trade  in  war  munitions,  by  organ- 
izing strikes,  fomenting  labor  troubles,  and  hindering  production  of 
munitions  in  other  ways,  was  sufficient;  Aczel  v.  United  States,  232 
Fed.  656,  indictment  charging  conspiracy  by  defendant  to  injure  and 
oppress  electors  in  right  to  vote  at  election  for  senators  and  repre- 
sentatives was  not  had  for  further  allegation  of  conspiracy  to  oppress 
citizens  in  right  to  act  as  election  officers;  United  States  v.  Carney, 
228  Fed.  165,  166,  indictment  under  anti-narcotic  act  charging  that 
defendant  had  quantity  of  morphine  in  his  possession  without  having 
registered  or  paid  special  tax  was  insufficient  to  charge  offense  without 
alleging  engagement  in  business  requiring  registration  and  payment  of 
special  tax;  Hanish  v.  United  States,  227  Fed.  587,  gist  of  offense  of 
sending  obscene  books  by  interstate  express  still  remains,  though  sent 
on  decoy  letters  of  government  inspector  to  fictitious  person;  United 
States  v.  Ruroede,  220  Fed.  212,  information  charging  conspiracy  to 
defraud  United  States,  alleging  that  source  of  belief  as  to  facts  was 
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official  investigation,  disclosure  of  which  would  be  against  public  policy, 
was  fatally  defective;  Ulmer  v.  United  States,  219  Fed.  643, 134  C.  C.  A. 
127,  indictment  for  perjury  in  bankruptcy  proceeding,  charging  that 
accused  testified  falsely  that  he  had  received  fifteen  hundred  dollars 
in  currency  for  check  given  to  bankrupts,  was  not  defective  for  failure 
to  state  defendant  did  not  receive  fifteen  hundred  dollars  or  any  sub- 
stantially similar  sum;  Sona  v.  Aluminum  Castings  Co.,  214  Fed.  940, 
131  C.  C.  A.  232,  lack  of  verification  of  contempt  petition  for  violating 
strike  injunction  was  not  jurisdictional  defect,  and  was  waived  by 
failure  to  object  before  trial;  United  States  v.  Patterson,  201  Fed. 
719,  720,  indictment  under  Sherman  anti-trust  act,  charging  defendants 
with  conspiracy  to  monopolize  interstate  trade  in  cash  registers,  was 
sufficient;  Winters  v.  United  States,  201  Fed.  848,  120  C.  C.  A.  175, 
indictment  for  sending  obscene  letter  through  mail  was  sufficient  to 
sustain  conviction,  except  upon  seventh  count,  which  was  fatally  de- 
fective for  want  of  certainty;  Naftzger  v.  United  States,  200  Fed.  502, 
118  C.  C.  A.  598,  indictment  for  receiving  stolen  stamps  was  demurrable 
for  uncertainty  in  failing  to  particularly  describe  stamps  and  to  charge 
time  and  postoffices  from  which  they  were  stolen;  Daniels  v.  United 
States,  196  Fed.  465,  116  C.  C.  A.  233,  indictment  for  perjury  reciting 
testimony  of  accused  and  alleging  that  defendant  did  not  believe  this 
statement  to  be  true  was  sufficient  under  Penal  Code;  United  States  v. 
Van  Wert,  195  Fed.  977,  indictment  for  bribery  of  special  officer  for 
suppression  of  liquor  traffic  among  Indians  was  insufficient  where 
bribe  was  to  influence  official  action  on  matter  not  required  of  him  by 
law;  S.  Anargyros  v.  Anargyros  &  Co.,  191  Fed.  211,  criminal  con- 
tempt is  no  part  of  main  case,  but  is  independent  criminal  prosecution, 
and  should  have  title  of  its  own  appropriate  to  indicate  its  character; 
United  States  v.  American  Naval  Stores  Co.,  186  Fed.  596,  indictment 
charging  conspiracy  to  restrain  and  monopolize  interstate  trade  and 
commerce  in  violation  of  Sherman  anti-trust  act  sufficiently  charged 
and  described  offense;  United  States  v.  Raley,  173  Fed.  164,  indictment 
for  conspiracy  in  procuring  false  public  land  affidavits  was  not  defective 
for  failure  to  allege  in  what  respect  affidavits  were  false  or  fraudulent; 
Martin  v.  United  States,  168  Fed.  205,  93  C.  C.  A.  484,  indictment  of 
clerk  of  commissioner  of  Indian  tribe  for  fraudulently  withdrawing 
Creek  roll  and  making  copy  of  it,  without  setting  forth  particularity 
of  acts  and  intent,  was  insufficient;  Shaw  .v.  United  States,  165  Fed. 
175,  91  C.  C.  A.  208,  indictment  of  employee  in  postal  service  for 
embezzling  letter,  failing  to  allege  that  letter  came  into  his  possession 
in  his  official  character,  was  fatally  defective;  United  States  v.  Lock- 
wood,  164  Fed.  774,  indictment  for  failure  to  pack  oleomargarine  as 
required  by  statute,  failing  to  specify  in  what  respect  package  used 
was  unlawful,  was  too  indefinite  and  uncertain;  United  States  v.  Com- 
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stock,  161  Fed.  646,  provision  of  bankruptcy  act  subjecting  person  to 
criminal  prosecution  for  knowingly  and  fraudulently  concealing  from 
trustee  property  belonging  to  estate  in  bankruptcy,  sets  forth  all  ele- 
ments of  offense,  and  indictment  in  terms  of  statute  is  sufficient;  Armour 
Packing  Co.  v.  United  States,  153  Fed.  17,  14  L.  R.  A.  (N.  S.)  400, 
82  C.  C.  A.  135,  giving  or  receiving  of  rebates  or  concessions,  whereby 
property  in  interstate  commerce  so  transported  at  less  than  established 
rate  is  essence  of  offense  under  Elkins  act,  and  device  by  which  con- 
cession was  made,  not  being  essential  element,  need  not  be  pleaded 
in  indictment;  United  States  v.  Baltimore  etc.  R.  Co.,  153  Fed.  1009, 
indictment  against  railroad  for  unjust  discrimination  in  furnishing 
cars,  set  forth  in  general  language  of  statute  without  particulars  of 
offense,  was  too  uncertain;  United  States  v.  Martindale,  146  Fed.  291, 
under  indictment  against  national  bank  official  for  misapplication  of 
funds  by  drawing  checks  on  bank  when  he  had  no  deposit,  where  there 
is  apparent  credit  on  books,  government  cannot  show  fictitious  credit 
of  previous  deposit ;  United  States  v.  Green,  136  Fed.  641,  643,  656,  658, 
659,  holding  insufficient  indictment  under  Rev.  Stats.,  §  5451,  for  bribery 
and  upholding  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy  to 
defraud  United  States;  Terry  v.  United  States,  120  Fed.  486,  56  C.  C.  A. 
633,  holding  indictment,  under  Rev.  Stats.,  §  3279,  for  working  in  dis- 
tillery on  which  no  sign  was  kept,  must  allege  that  distillery  was  one 
for  production  of  spirits,  and  set  forth  kind  of  raw  material  carried 
to  such  distillery;  Milby  v.  United  States,  109  Fed.  641,  48  C.  C.  A. 
574,  holding  insufficient  indictment  for  using  mails  to  defraud  by  pro- 
posing to  sell  counterfeit  money,  when  it  was  not  charged  that  de- 
fendant did  not  intend  to  or  would  not  send  such  counterfeit  money; 
Bartlett  v.  United  States,  106  Fed.  885,  46  C.  C.  A.  19,  holding  void 
indictment  charging  accused  with  having  committed  perjury  by  falsely 
omitting  assets  from  bankruptcy  schedule  where  it  did  not  allege 
directly  that  defendant  had  other  property  than  that  described  in 
schedule;  United  States  v.  North  Pacific  Wharves  etc.  Co.,  4  Alaska, 
586,  indictment  charging  defendants  with  conspiracy  to  monopolize 
coal  business  at  Skagway,  but  not  stating  facts  from  which  it  could  be 
inferred  that  trade  would  be  restrained  or  competition  stifled,  was 
demurrable;  Rodriguez  v.  Territory,  14  Ariz.  169,  125  Pac.  880,  indict- 
ment for  murder  contained  sufficient  averment  of  killing  with*  malice 
aforethought;  Downing  v.  United  States,  8  Ariz.  34,  68  Pac.  556,  in- 
dictment charging  attempt  to  rob  mail  by  assaulting  person  in  custody 
was  not  so  defective  in  failing  to  allege  intent  to  rob  mail  as  to  author- 
ize arrest  of  judgment  of  conviction;  Howard  v.  People,  27  Colo.  401, 
61  Pac.  597,  holding  information  for  keeping  lewd  or  disorderly  house 
need  not  specify  any  particular  acts  of  lewdness  or  disorderly  conduct 
complained  of;  Town  of  Wolcott  v.   Stickles,  85  Conn.  325,  82  Atl. 
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573,  complaint  alleging  accused  stole  chickens  of  specified  value  charges 
larceny  of  poultry  punishable  by  statute;  Geist  v.  United  States,  26 
App.  D.  C.  598,  indictment  for  conspiracy  to  defraud  partnership  by 
false  pretenses  and  that  overt  act  consisted  of  obtaining  check  from 
partnership  was  sufficient;  Ainsworth  v.  United  States,  1  App.  D.  C. 
524,  528,  indictment  charging  defendants  jointly  with  neglect  of  duty 
causing  manslaughter  was  defective  for  failure  to  state  explicitly  facts 
necessary  for  court  to  determine  whether  joint  duty  was  imposed  upon 
all  defendants  alike,  and  whether  negligence  involved  all  defendants; 
People  v.  Brady,  272  111.  422,  112  N.  E.  134,  indictment  charging  that 
accused  did  unlawfully  and  feloniously  obtain  from  certain  person 
money  or  property  by  means  of  confidence  game  was  sufficient;  Johns 
v.  State,  159  Ind.  415,  65  N.  E.  288,  holding  indictment  for  bunco 
steering  alleging  that  defendant  compelle4  victim  by  fraud  and  duress 
to  part  with  money  on  footrace,  void  for  uncertainty  in'  failing  to  de- 
scribe fraud  and  duress,  though  cast  in  statutory  language;  Garland  v. 
State,  112  Md.  88,  21  Ann.  Cas.  28,  75  Atl.  633,  indictment  for  criminal 
conspiracy  charging  that  accused  conspired  with  others  to  unlawfully 
and  corruptly  obstruct  administration  of  justice  in  pending  case  was 
sufficient;  State  v.  Rosenblatt,  185  Mo.  121,  83  S.  W.  977,  upholding 
indictment  under  Rev.  Stats.  1899,  §  2194,  punishing  setting  up  of 
gambling  device;  State  v.  Meysenburg,  171  Mo.  45,  46,  71  S.  W.  232, 
233,  holding  void  indictment,  under  Rev.  Stats.  1899,  2085,  charging 
assemblyman  with ,  accepting  bribe ;  State  v.  Wilkerson,  170  Mo.  191, 
70  S.  W.  480,  upholding  indictment,  under  Rev.  Stats.  1899,  §  2219, 
for  conducting  policy  game;  State  v.  King,  35  Nev.  156,  126  Pac.  880, 
indictment  alleging  that  accused  willfully,  unlawfully  and  feloniously 
lived  with  common  prostitute  was  sufficient;  Breckenridge  v.  Lamb, 
34  Nev.  278,  Ann,  Oaa.  1914B,  871,  118  Pac.  688,  charge  that  accused 
did  keep  and  manage  certain  house  of  public  resort  in  disorderly  man- 
ner was  sufficient;  State  v.  Piper,  73  N.  H.  228,  60  Atl.  743,  holding 
void  indictment  under  statute  punishing  bank  official  making  false  entry 
in  books  with  intent  to  deceive  any  bank  official  or  bank  commissioners; 
State  v.  Allgor,  78  N.  J.  L.  314,  73  Atl.  76,  indictment  setting  forth 
act  not  malum  in  se  or  malum  prohibitum,  but  criminal  only  from 
aspect,  given  to  act  by  extrinsic  facts,  without  alleging  such  facts, 
was  defective;  Territory  v.  Hubbell,  13  N.  M.  582,  18  Ann.  Oaa.  848, 
86  Pac.  747,  indictment  for  obtaining  money  by  false  pretenses  must 
contain  allegation  of  ownership  of  property,  or  legal  excuse  for  omit- 
ting such  allegation ;  State  v.  Van  Pelt,  136  N.  C.  639,  672,  68  L.  R.  A. 
760,  49  S.  E.  180,  191,  holding  insufficient  indictment  charging  con- 
spiracy to  injure  one  in  his  business  because  he  was  unfair  to  union 
labor;  Turner  v.  State,  8  Okl.  Cr.  36,  126  Pac.  463,  indictment  charging 
that   number   of  persons   concerned   in   commission   of  homicide   held 
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pistol  in  their  hands  and  fired  fatal  shot  was  sufficient  without  stating 
which  one  fired  fatal  shot ;  Slover  v.  Territory,  5  Okl.  509,  49  Pac.  1010, 
holding  void  indictment  for  robbery  stating  that  goods  were  taken 
from  person  or  immediate  presence  of  person  robbed ;  Fletcher  v.  State, 
2  Okl.  Cr.  315,  23  L.  R.  A.  (N.  S.)  581,  101  Pac.  605,  indictment  for 
sale  of  intoxicating  liquor  failing  to  allege  name  of  person  to  whom 
sale  was  made  was  defective;  Weston  v.  Territory,  1  Okl.  Cr.  411,  98 
Pac.  361,  indictment  for  selling  malt,  spirituous  or  vinous  liquors,  or 
intoxicating  drinks,  without  giving  name  of  person  to  whom  sale  was 
made,  was  fatally  defective;  Ex  parte  Landry,  65  Tex.  Cr.  445,  144 
S.  W.  964,  charge  of  constructive  and  criminal  contempt  should  be 
written  and  sworn  to;  Ex  parte  Wolters,  64  Tex.  Cr.  309,  Ann.  Gas. 
1916B,  1071,  144  S.  W.  568,  in  action  for  criminal  contempt,  State 
could  not  move  for  new  trial,  and  motion  for  rehearing  was  overruled; 
State  v.  Topham,  41  Utah,  43,  50,  123  Pac.  890,  892,  information  was 
insufficient  upon  demurrer  for  not  alleging  facts  and  circumstances 
constituting  promises  and  devices  by  which  woman  was  induced  to 
remain  in  house  of  prostitution;  Dick  v.  Northern  Pac.  Ry.  Co.,  86 
Wash.  222,  150  Pac.  13,  mere  allegation  that  plaintiff  had  been  black- 
listed without  alleging  facts  constituting  act  of  blacklisting  as  defined 
by  statute  was  insufficient;  State  v.  Muller,  80  Wash:  370,  141  Pac.  911, 
indictment  for  bringing  liquor  into  unit  of  county  wherein  sale  of 
intoxicating  liquor  was  forbidden  without  specifying  particular  unit 
was  too  uncertain;  State  v.  Parkersburg  Brewing  Co.,  53  W.  Va.  592, 
593,  45  S.  E.  924,  925,  holding  insufficient  indictment,  under  Code  1889, 
c.  321,  §  19,  for  selling  liquor  contrary  to  law ;  dissenting  opinion  in 
Kovoloff  v.  United  States,  202  Fed,  480,  120  C.  C.  A.  605,  majority 
holding  that  indictment,  charging  defendant  committed  perjury  by 
swearing  books  were  burned  on  certain  date  when  they  were  in  exist- 
ence and  in  his  possession,  and  that  he  knew  oath  was  false,  was  suffi- 
cient; dissenting  opinion  in  May  v.  United  States,  199  Fed.  51,  52, 
117  C.  C.  A.  420,  majority  holding  that  indictment  alleging  defend- 
ants, engaged  in  manufacturing  oleomargarine,  attempted  to  defraud 
government  of  tax  on  colored  oleomargarine  was  sufficient;  dissenting 
opinion  in  May  v.  United  States,  199  Fed.  63,  117  C.  C.  A.  420,  majority 
holding  that  indictment  charging  defendants,  engaged  in  manufacturing 
oleomargarine,  did  defraud,  and  attempt  to  defraud,  government  of 
tax  on  oleomargarine,  was  not  objectionable  for  duplicity;  dissenting 
opinion  in  Harper  v.  United  States,  170  Fed.  395,  95  C.  C.  A.  555, 
majority  holding  that  indictment  charging  defendant,  as  cashier  of 
national  bank,  with  having  made  false  entry  in  report  with  intent  to 
deceive  officer  of  association  need  not  describe  report  with  technical 
accuracy;  dissenting  opinion  in  Morris  v.  United  States,  161  Fed.  684, 
685,  88  C.  C.  A.  532,  majority  holding  that  indictment  for  packing 


92  U.  S.  642-569         NOTES  ON  U.  S.  REPORTS.  166 

oleomargarine  in  packages  previously  used,  in  violation  of  statute, 
was  sufficient,  though  not  charging  that  packages  were  "fraudulently" 
used;  dissenting  opinion  in  United  States  v.  Barber,  9  Mackey  (D.  C), 
87,  majority  holding  that  indictment  charging  murder  by  throwing 
person  into  canal  was  fatally  defective  for  failure  to  state  that  party 
murdered  died  of  injury  received;  Moore  v.  United  States,  160  U.  S. 
270,  40  L.  Ed.  424,  16  Sup.  Ct.  295,  holding  indictment,  charging 
public  official  with  embezzling  public  funds,  is  defective  in  not  charging 
funds  came  into  his  hands  as  a  public  official;  Ledbetter  v.  United 
States,  170  U.  S.  610,  42  L.  Ed.  1163,  18  Sup.  Ct.  775,  where  indictment 
for  violation  of  internal  revenue  law,  which  charged  offense  in  words 
of  statute,  was  held  sufficient;  In  re  Coleman,  15  Blatchf.  418,  Fed. 
T^as.  2980,  holding  affidavit  for  a  complaint  of  violation  of  election  laws 
must  allege  acts  by  which,  laws  were  violated;  United  States  v.  White, 
28  Fed.  Cas.  547',  holding,  in  indictment,  under  Revised  Statutes,  sec- 
tion 5511,  for  offenses  against  elective  franchise,  it  is  sufficient  to  charge 
fffense  in  words  of  statute;  United  States  v.  Slenker,  32  Fed.  694, 
holding  indictment  for  using  mails  for  circulating  obscene  matter  de- 
fective when  scienter  is  not  alleged;  United  States  v.  Trumbull,  46  • 
Fed.  757,  applying  rule  to  indictment  for  unlawfully  aiding  or  abetting 
the  landing  of  Chinese;  In  re  Greene,  52  Fed.  Ill,  112,  and  United 
States  v.  Nelson,  52  Fed.  647,  both  holding  indictment,  under  act  of 
Congress,  "to  protect  trade  and  commerce  against  unlawful  restraints, ' * 
must  contain  certain  description  of  offense;  United  States  v.  Potter, 
06  Fed.  89,  90,  where  indictment,  in  words  of  statute,  was  held  suffi- 
cient; United  States  v.  Howell,  64  Fed.  113,  holding  an  indictment 
for  passing  counterfeit  notes  sufficient  if  it  stated  amount  of  notes 
passed,  and  time,  place  and  person  to  whom  passed;  United  States  v. 
MacDonald,  65  Fed.  488,  holding  indictment  for  using  mails  for  lottery 
purposes  defective  which  does  not  set  out  scheme  in  carrying  out  of 
which  matter  was  deposited  in  mail;  United  States  v.  Conrad,  59  Fed. 
462,  and  MacDaniel  v.  United  States,  87  Fed.  327,  30  C.  C.  A.  670,  both 
holding  indictment  which,  in  plain  language,  accused  defendant  of 
using  mails  to  carry  on  lottery  business,  is  sufficient;  United  States 
v.  Taffe,  86  Fed.  115,  and  Commonwealth  v.  Ward,  92  Ky.  162,  17 
S.  W.  283,  reaffirming  rule,  cases  of  indictment  for  conspiracy;  United 
States  v.  Staton,  2  Flipp.  323,  Fed.  Cas.  16,382,  and  State  v.  Fricker, 
45  La.  Ann.  651,  12  South.  757,  both  holding  when  statute  describes 
acts  which  constitute  a  crime  with  such  precision  as  to  fully  inform 
defendant  of  nature  of  charge,  an  information  following  words  of 
statute  is  sufficient;  State  v.  Stowe,  132  Mo.  207,  33  S.  W.  801,  holding 
indictment  for  selling  mortgaged  property  bad  for  failuie  to  allege 
names  of  mortgagees;  Territory  v.  Carland,  6  Mont.  18,  9  Pac.  580, 
holding  indictment  for  conspiring  to  defraud  county  must  allege  means 
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by  which  conspiracy  was  to  be  accomplished;  People  v.  Davis,  8  Utah, 
415,  32  Pac.  671,  where  indictment  was  held  to  charge  murder  in  first 
degree;  State  v.  Krng,  12  Wash.  300,  41  Pac.  130,  where  indictment 
charging  crime  of  embezzlement  was  held  sufficient  in  its  averments;  . 
United  States  v.  Hess,  124  U.  S.  487,  31  L.  Ed.  518,  8  Sup.  Ct.  573,  and 
Evans  v.  United  States,  163  U.  S.  587,  38  L.  Ed.  832,  14  Sup.  Ct.  936, 
reaffirming  rule. 

The  syllabus  principle  is  reaffirmed  also  in  following,  where  indict- 
ment was  held  insufficient:  United  States  v.  Carll,  105  U.  S.  613,  26 
L.  Ed.  1185,  indictment  for  issuing  fraudulent  obligations  of  the  United 
States;  United  States  v.  Craft  on,  4  Dill.  147,  Fed.  Cas.  14,881,  and 
United  States  v.  Walsh,  5  Dill.  61,  63,  Fed.  Cas.  16,636,  indictment 
for  conspiracy  to  defraud  the  United  States;  United  States  v.  De 
Grieff,  16  Blatchf.  27,  Fed.  Cas.  14,936,  indictment  for  conspiracy  to 
defraud  the  United  States  by  withholding  certain  papers  relating  to 
imported  merchandise;  United  States  v.  Ford,  34  Fed.  28,  indictment 
charging,  in  words  of  statute,  that  defendant  "did  forcibly  attempt 
to  rescue"  property  seized  by  revenue  officer;  United  States  v.  Lehman, 
39  Fed.  771,  indictment  for  fraudulently  procuring  certificate  of  citizen- 
ship; United  States  v.  Kelsey,  42  Fed.  887,  indictment  for  offenses 
against  Federal  election  laws;  United  States  v.  Wardell,  49  Fed.  915, 
indictment  for  interfering  with  marshal  at  congressional  election; 
United  States  v.  Kessel,  62  Fed.  61,  indictment,  in  words  of  statute, 
for  seeking  to  defraud  the  government  by  making  and  transmitting  false 
certificates  to  commissioner  of  pensions;  United  States  v.  Berry,  85 
Fed.  210,  indictment  charging  parties  with  aiding  and  abetting  bank 
cashier  in  making  fraudulent  entries;  United  States  v.  Tubbs,  94  Fed. 
358,  indictment  for  using  mails  for  immoral  purposes;  United  States  v. 
Armstrong,  59  Fed.  570,  State  v.  Hayward,  83  Mo.  304,  309;  State  v. 
Terry,  109  Mo.  619,  19  S.  W.  211,  and  State  v.  Burke,  151  Mo.  142,  52  ' 
S.  W.  227,  indictment  charging  offense  in  words  of  statute;  State  v. 
Rowell,  70  Vt.  411,  41  Atl.  432,  indictment  for  perjury;  dissenting 
opinion  in  Ex  parte  Virginia,  100  U.  S.  353,  25  L.  Ed.  681,  United 
States  v.  Noelke,  17  Blatchf.  559,  1  Fed.  431 ,  United  States  v.  Jackson, 
25  Fed.  551,  United  States  v.  Clark,  46  Fed.  638,  and  Dow  v.  United 
States,  82  Fed.  909,  27  C.  C.  A.  140;  all  arguendo. 

Distinguished  in  State  v.  Collett,  9  Idaho,  613,  75  Pac.  272,  upholding 
information  charging  larceny  of  one  horse. 

Sufficiency  of  indictments  required  for  murder — Certainty  required. 
Note,  3  Am.  St  Rep.  279. 

When  crime  may  be  charged  in  language  of  statute.    Note,  94 
Am.  Dec.  257. 

Conviction  of  crime  against  one  government  as  bar  to  prosecution 
by  another  government  for  same  act.    Note,  21  Ann.  Oas.  64. 


92  U.  S.  569^575         NOTES  ON  U.  S.  REPORTS.  168 

Cited  in  Commonwealth  of  Kentucky  v.  Grinstead  etc.  Tinsley,  108 
Ky.  66,  55  S.  W.  722,  holding  Const.,  §  198,  making  it  duty  of  legis- 
lature to  enact  anti-trust  laws,  did  not  repeal  Ky.  Stats.,  §§  3915,  3917, 
making  member  of  pool  or  trust  guilty  of  conspiracy;  Dunne  v.  People, 
94  111.  129,  34  Am.  Rep.  219,  incidentally,  in  discussion  of  power  of 
State  to  legislate,  relating  to  matters  over  which  Congress  has  control; 
United  States  v.  Sanges,  144  U.  S.  321,  36  L.  Ed.  449,  12  Sup.  Ct.  613, 
incidentally. 

92  U.  8.  569-575,  23  L.  Ed.  747,  HARSMAN  v.  BATES  COUNTY. 

Provision  in  State  Constitution,  requiring  assent  of  two-thirds  of 
qualified  voters  of  a  county,  city  or  town,  as  a  prerequisite  to  a  subscrip- 
tion to  a  railroad  or  other  company,  applies  to  bonds  issued  by  a  township. 

Approved  in  State  v.  Board  of  Commrs.  of  Clinton  County,  166  Ind. 
183,  76  N.  E.  992,  railroad,  after  having  constructed  road,  could  not 
maintain  mandamus  to  require  collection  of  tax  levied  for  donation; 
Young  v.  Clarendon,  132  U.  S.  347,  33  L.  Ed.  360, 10  Sup.  Ct.  109,  holding 
municipality,  in  granting  aid  to  railroad  company,  can  only  do  so  in 
manner  prescribed  by  enabling  act;  Neale  v-.  County  Court,  43  W.  Va. 
95,  27  S.  E.  373,  in  discussion  as  to  power  of  magisterial  district  to 
subscribe  to  works  of  internal  improvement;  Jarrott  v.  Moberly,  5  Dill. 
257,  Fed.  Cas.  7223,  arguendo. 

Distinguished  in  In  re  Madera  Irr.  Dist.  92  Cal.  343,  27  Am.  St.  Rep. 
141,  14  L.  R.  A.  773,  28  Pac.  676,  holding  provision  in  Constitution 
limiting  power  of  certain  public  corporations  to  incur  indebtedness 
does  not  apply  to  irrigation  districts. 

Where  Constitution  requires  that  before  a  city  or  town  loans  its 
credit  to  a  corporation,  such  act  shall  be  authorized  by  two-thirds  of 
qualified  voters,  a  statute  making  the'  assent  of  two-thirds  of  those  who 
vote  at  such  an  election  sufficient  is  void. 

Approved  in  Foy  v.  Water  District,  98  Me.  85,  56  Atl.  202,  construing 
act  providing  for  its  taking  effect  if  approved  by  majority  vote  of  legal 
voters  voting  at  election;  Gill  v.  Board  of  Commrs.  of  Wake  County, 
160  N.  C.  184,  43  L.  R.  A.  (N.  S.)  298,  76  S.  E.  206,  statute  requiring 
petitions  for  formation  of  new  school  district  to  be  signed '  by  one- 
fourth  of  freeholders  within  proposed  district  did  not  include  women, 
infants  and  nonresidents  owning  freehold  estates;  Webb  v.  Lafayette, 
67  Mo.  361,  369,  following  rule;  State  v.  Brassfield,  67  Mo.  341,  346, 
349 ;  Bates  Co.  v.  Winters,  97  U.  S.  89,  91,  24  L.  Ed.  934,  and  Jarrolt 
v.  Moberly,  103  U.  S.  586,  26  L.  Ed.  493,  all  holding  bonds  issued  under 
such  statute  void;  Kirkbride  v.  Lafayette,  14  Fed.  Cas.  675,  holding 
further  fact  that  township  officers  have  certified  that  two-thirds  of 
all  voters  of  township  have  voted  in  favor  of  subscription  does  not 
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validate  act;  Norment  v.  Charlotte,  85  N.  C.  390;  Southerland  v. 
Goldsboro,  96  N.  C.  51,  1  S.  E.  76lj  and  Cleveland  Cotton-Mills  v.  Com- 
missioners of  Cleveland  County,  108  N.  C.  685,  13  S.  E.  273,  all  holding 
where  majority  of  qualified  voters  is  required  to  favor  a  proposition 
before  it  can  be  adopted,  a  majority. of  those  voting  is  insufficient; 
Bond  Debt  Cases,  12  S.  C.  277,  holding,  where  bonds  were  issued  under 
a  statute,  it  must  be  shown  such  statute  was  not  subject  to  constitutional 
objection;  State  v.  Holladay,  72  Mo.  501,  502,  approves  this  holding, 
but  in  view  of  later  decision  of  Supreme  Court  on  same  subject,  holds 
further  as  to  particular  bonds  in  question;  dissenting  opinion  in  Cass 
v.  Johnston,  95  U.  S.  370,  372,  24  L.  Ed.  418,  majority  holding  law  re- 
quiring assent  of  majority  of  voters  requires  only  majority  of  those 
voting;  Whaley  v.  Gaillard,  21  S.  C.  575,  holding  a  statute  which  con- 
flicts with  any  provision  of  the  Constitution  is  a  nullity;  Douglass  v. 
Pike  Co.,  101  U.  S.  679,  25  L.  Ed.  969,  and  McWhirter  v.  Newberry,  47 
S.  C.  428,  25  S.  E.  220,  both  arguendo. 

Distinguished  in  Fabro  v.  Town  of  Gallup,  15  N.  M.  115,  103  Pac. 
272,  273,  act  of  Congress  authorizing  municipal  bonds  beyond  limita- 
tion of  indebtedness  upon  vote  of  two-thirds  of  qualified  voters,  re- 
quired two-thirds  of  those  actually  voting,  not  two-thirds  of  all  voters. 

Disapproved  in  Westermann  v.  Cape  Girardeau,  5  Dill.  115,  Fed.  Cas. 
17,432,  and  Foote  v.  Johnson,  5  Dill.  282,  Fed.  Cas.  4912,  cases  follow- 
ing rule  adopted  in  case  overruling  principal  case;  dissenting  opinion 
in  Webb  v.  Lafayette,  67  Mo.  372,  majority  following  rule. 

Denied  in  Cass  v.  Johnston,  95  U.  S.  365,  369,  24  L.  Ed.  416,  417,  and 
Citizens  and  Taxpayers  of  De  Soto  Parish  v.  Williams,  49  La.  Ann. 
440,  37  L.  B.  A.  770,  21  South.  654,  both  holding  law  requiring  assent  of 
majority  of  legal  voters  requires  only  majority  of  those  voting. 

Construction  of  statutory  or  constitutional  requirement  that  propo- 
sition be  decided  by  majority  or  other  proportion  of  votes. 
Note,  13  Ann.  Cas.  416. 

Where  subscription  to  railroad  stock  Is  duly  authorized  by  requisite 
voters,  and  then  company  is  consolidated  with  another  before  actual  sub- 
scription, bonds  to  pay  for  subscription  to  new  company  are  not  thereby 
authorized. 

Approved  in  State  v.  Wilder,  199  Mo.  511,  97  S.  W.  866,  upholding 
act  to  reimburse  county  from  State  revenue  for  money  paid  into  State 
treasury  belonging  to  county,  based  on  invalid  statute  of  1868  to 
facilitate  construction  of  railroad;  Board  of  Commrs.  of  Hamilton 
County  v.  State,  115  Ind.  85,  17  N.  E.  863,  holding,  until  company  to 
which  aid  has  been  voted,  occupies  a  position  which  will  enable  it  to 
enforce  its  claim,  such  claim  is  not  assignable;  State  v.  Garroutte,  67 
Mo.  462,  holding  there  is  no  vested  right  in  a  railroad  company  to  a 
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subscription  until  it  bo  actually  made;  Wagner  v.  Mecty,  69  Mo.  152, 
holding  special  privilege  conferred  on  a  corporation  was  lost  on  con- 
solidation of  such  corporation  with  another. 

Distinguished  in  East  Lincoln  v.  Davenport,  94  U.  S.  806,  24  L.  Ed. 
324,  Scotland  Co.  v.  Thomas,  94  U.  S.  691,  24  L.  Ed,  220,  and  Livingston 
v.  Portsmouth  Bank,  128  U.  S.  114, 117,  118,  119,  120,  123, 126,  32  L.  Ed. 
368,  364,  365,  366,  367,  9  Sup.  Ct.  22,  23,  24,  26,  27,  all  holding,  where 
bonds  were  issued  to  corporation  which  substantially  carried  out  pur- 
pose of  corporation  to  which  same  were  authorized  to  be  issued,  they 
are  valid;  Wilson  v.  Salamanca,  99  U.  S.  504,  25  L.  Ed.  331,  where 
county  itself,  through  authorized  officers,  subscribed  to  stock  of  new 
corporation;  Bates  Co.  v.  Winters,  112  U.  S.  329,  28  L.  Ed.  746,  where 
subscription  was  made  before  consolidation;  Morrill  v.  Smith  Co.,  89 
Tex.  550,  36  S.  W.  60,  where  consolidation  was  held  not  to  release 
county  from  promise  to  donate  bonds. 

Right  to  transfer  public  franchises.    Note,  35  Am.  £t.  Rep.  404. 

Effects  of  consolidation  of  corporations.    Note,  89  Am.  St.  Rep.  631. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  383. 

Where  bonds  contain  recitals  which  pnt  a  purchaser  on  Inquiry  as  to 
the  validity  of  their  issuance,  purchaser  cannot  claim  equities  of  bona  fide 
purchaser  without  notice. 

Approved  in  Jarrott  v.  Moberly,  5  Dill.  255,  Fed.  Cas.  7223,  and 
Green  v.  Dyersburg,  2  Flipp.  496,  Fed.  Cas.  5756,  both  following  rule; 
Wilbur  v.  Wyatt,  63  Neb.  263,  88  N.  W.  500,  holding  purchaser  of 
county  irrigation  bonds  charged  with  notice  of  recitals  contained  therein. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  882. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  671. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  981. 

Miscellaneous.  Cited  in  Henry  v.  Bassett,  75  Mo.  90,  92,  and  Bassett 
v.  Henry,  34  Mo.  App.  555,  incidentally ;  Lewis  v.  Shreveport,  3  Woods, 
214,  Fed.  Cas.  8331,  to  effect  that  municipal  corporation  cannot  issue 
bonds  in  aid  of  extraneous  object,  without  legislative  authority. 

92  U.  S.  575-618,  23  L.  Ed.  663,  STATE  EATLEOAD  TAX  CASES. 

>  Term  "capital  stock,"  as  used  in  Illinois  statute  of  1872,  relating  to 
taxation,  does  not  mean  shares  of  stock,  but  the  aggregate  capital  of 
company. 

Approved  in  Indianapolis  etc.  Ry.  Co.  v.  Vance,  96  U.  S.  455,  24 
L.  Ed.  755,  following  rule. 


171  STATE  RAILROAD  TAX  CASES.      92  U.  S.  575-618 

Capital  stock,  franchises  and  all  personal  and  real  property  of  corpo- 
rations are  justly  liable  to  taxation.  m 

Approved  in  State  v.  Savage,  65  Neb.  747,  91  N.  W.  721,  following 
rule;  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  232,  60  L.  Ed.  619, 
36  Sup.  Ct.  262,  annual  franchise  tax  upon  railroad  corporation  engaged 
in  interstate  commerce  was  valid;  Ohio  River  etc.  Ry.  Co.  v.  Dittey, 
232  U.  S.  590,  58  L.  Ed.  745,  34  Sup.  Ct.  372,  franchise  of  railroad  com- 
pany is  not  necessarily  to  be  regarded  as  valueless  merely  because 
present  earnings  are  not  sufficient  to  pay  more  than  high-grade  invest- 
ments, or  even  to  pay  operating  expenses;  Chicago  etc.  Ry.  Co.  v.  Bab- 
cock,  204  U.  S.  598,  51  L.  Ed.  640,  27  Sup.  Ct.  326,  railroad  had  no 
United  States  franchises  taxed  by  State  or  improperly  considered  in 
estimating  assessment  for  taxation  of  company's  property  within  State ; 
New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  40,  50  L.  E(L  76, 
25  Sup.  Ct.  715,  N.  Y.  Laws  1899,  c.  712,  imposing  special  franchise 
tax,  does  not  impair  obligation  of  contract  by  which  street  railways 
granted  franchise  in  consideration  of  payment  of  percentage  of  earnings ; 
Louisville  &  N.  R.  Co.  v.  Railroad  Commission,  196  Fed.  823,  in  valuing 
property  of  railroad  company  for  purpose  of  determining  validity  of 
State  statute  regulating  rates,  value  of  company's  franchise  is  to  be 
included;  Atchison  T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  464,  466, 
97  C.  C.  A.  1,  value  of  railroad  property  includes  tangible  and  intangible 
property  of  company,  corporate  franchises,  privileges,  contracts  and 
goodwill;  Bank  of  California  v.  San  Francisco,  142  Cal.  279,  283,  75 
Pac.  834,  835,  holding  franchise  of  being  a  corporation  is  franchise  tax- 
able under  Const.,  art.  XIII,  §  1 ;  American  Smelting  etc.  Co.  v.  People, 
34  Colo.  246,  82  Pac.  533,  upholding  Sess.  Laws  1902,  p.  73,  c.  3,  §  65, 
imposing  annual  license  tax  on  foreign  corporations  based  on  capital 
stock;  Illinois  Nat.  Bank  v.  Kinsella,  201  111.  44,  66  N.  E.  341,  up- 
holding tax  on  national  banks  imposed  by  Hurd's  Rev.  Stats.  1899, 
pp.  1400,  1401,  §§35-39;  Central  Pacific  R.  R.  Co.  v.  California,  162 
U.  S.  126,  40  L.  Ed.  915,  16  Sup.  Ct.  779 ,  Baker  v.  State,  44  Ark.  138 , 
Commercial  Electric  Light  etc.  Co.  v.  Judson,  .21  Wash.  49,  56  Pac. 
831,  Spring  Valley  Water  Works  v.  Schottler,  62  Cal.  Ill,  and  State 
Board  of  Assessors  v.  Central  R.  R.  Co.,  48  N.  J.  L.  283,  4  Atl.  587,  all 
holding  franchises  may  be  taxed;  State  v.  State  Board  of  Assessment, 
3  S.  D.  351,  53  N.  W.  196,  holding  property  of  express  company  en- 
gaged in  interstate  transportation  subject  to  State  taxation;  State  v. 
Anderson,  90  Wis.  561,  63  N.  W.  748,  holding  franchise  of  electric 
street  railway  liable  to  taxation;  Union  Pac.  Ry.  Co.  v.  Donnellan,  2 
Wyo.  470,  arguendo;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St. 
145,  as  authority  for  holding  tax  on  capital  stock  of  a  company  is  tax 
upon  its  property;  Danville  Banking  &  Trust  Co.  v.  Parks,  88  111.  173, 
and  Chicago  etc.  R.  R.  Co.  v.  Siders,  88  111.  322,  as  authority  for  hold- 
ing taxing  of  tangible  property  of  a  corporation,  and  also  its  shares 
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of  stock,  is  not  double  taxation;  Ashley  v.  Ryan,  153  U.  S.  445,  38 
L.  Ed.  778,  14  Sup.  Ct.  868,  and  Hooper  v.  California,  155  U.  S.  652, 
89  L.  Ed.  299,  15  Sup.  Ct.  209,  for  rule  that  right  of  foreign  corporation 
to  engage  in  business  within  State,  other  than  that  of  its  creation, 
depends  solely  upon  will  of  such  other  State. 

Distinguished  in  dissenting  opinion  in  Central  Pacific  R.  R.  Co.  v. 
California,  162  U.  S.  134,  40  L.  Ed.  918,  16  Sup.  Ct.  782,  majority  hold- 
ing franchise  may  be  taxed. 

Taxation  of  franchises.    Note,  131  Am.  St.  Rep.  867. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  76,  93,  102. 

Taxation  of  shares  of  stock  and  capital  stock  or  property  of  cor- 
poration as  constituting  double  taxation.    Note,  7  Ann.  Oas.  1195. 

Scheme  adopted  by  Illinois  board  of  equalization,  by  adding  cash 
value  of  funded  debt  and  of  stock,  for  determining  value  of  railroad 
property,  held  reasonable  and  valid. 

Approved  in  Grundy  v.  Tennessee  Coal  etc.  Co.,  94  Tenn.  327,  29  S.  W. 
124,  holding  similar  scheme,  adopted  by  legislature  of  State  of  Ten- 
nessee, valid;  State  Board  of  Assessors  v.  Central  R.  R.  Co.,  48  N.  J.  L. 
278,  4  Atl.  584,  and  Harris  v.  State,  96  Tenn.  516,  34  S.  W.  1022,  both 
arguendo. 

Qualified  in  Chicago  Union  Traction  Co.  v.  State  Board  of  Equaliza- 
tion, 112  Fed.  612,  upholding  Hurd's  111.  Rev.  Stats.  1889,  p.  1400,  c.  120, 
v  §  32,  for  assessment  and  taxation  of  capital  stock  of  corporations,  ex- 
cepting banks  and  certain  othqr  classes  of  corporations. 

Method  of  valuation  of  railroad  property  for  purpose  of  rating  or 
taxation.    Note,  22  E.  R.  0.  728. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  529,  534, 
562. 

Property  is  not  exempt  from  taxation  because  of  owner's  insolvency. 
Approved  in  West  Shore  R.  Co.  v.  State  Board  of  Assessors,  82 
N.  J.  L.  41,  81  Atl.  353,  property  owner  was  not  excused  from  payment 
of  taxes  on  propeT  valuation  of  his  property  because  he  was  unable 
to  use  property  to  advantage;  Morrison  v.  Manchester,  58  N.  H.  551, 
holding  mortgaged  property*  may  be  taxed  to  mortgagor  in  possession ; 
Boston  etc.  R.  R.  Co.  v.  State,  62  N.  H.  649,  where  rule  was  applied 
to  railroad  property. 

Cash  value  of  funded  debt  of  a  solvent  corporation,  together  with  cash 
value  of  its  capital  stock,  represents  value  of  corporation  property. 

Approved  in  State  v.  Savage,  65  Neb.  759,  91  N.  W.  725,  following 
rule ;  State  Board  of  Equalization  v.  People,  191  111.  548,  61  N.  E.  347, 
applying  rule  under  Hurd's  Stats.  1899,  p.  1394,  c.  120,  §  3,  par.  4 ; 
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Consolidated  Gas  Co.. v.  Mayor,  101  Md.  553,  109  Am.  St.  Rep.  591,  1 
L.  R.  A.  (N.  S.)  263,  61  Atl.  537,  holding  under  Code  Pub.  Sess.  Laws 
1904,  art.  81,  §§2,  92,  210,  appeal  tax  court  in  assessing  value  of  ease- 
ments in  street  belonging  to  gas  company  cannot  charge  corporation 
company's  own  outstanding  obligation;  dissenting  opinion  in  Jackson  v. 
Corporation  Commission,  130  N.  C.  419,  42  S.  E.  135,  majority  holding 
assessment  of  franchises  for  1901  could^  not  be  made  by  corporation 
commission  on  information  contained  in  Pub.  Laws  1901,  c.  7,  §  49 ; 
Sanford  v.  Poe,  69  Fed.  555, 16  C.  C.  A.  305,  holding  assessors  may  prop- 
erly look  to  value  of  capital  stock  of  corporation  in  determining  its 
assessment;  Pittsburg  etc.  Ry.  Co.  v.  Backus,  154  U.  S.  429,  38  L.  Ed. 
1037,  14  Sup.  Ct.  1118,  and  Western  Union  Tel.  Co.  v.  Taggart,  141  Ind. 
291,  40  N.  E.  1054,  both  reaffirming  rule;  Simpson  v.  Hopkins,  82  Md. 
489,  33  Atl.  715,  holding  exemption  of  mortgage  debt  of  an  individual 
and  taxation  of  mortgage  bonds  of  a  corporation  in  hands  of  respective 
creditors  is  not  an  unreasonable  discrimination;  Morgan's  Louisiana 
etc.  S.  S.  Co.  v.  Board  of  Reviewers,  41  La.  Ann.  1162,  3  South.  511, 
holding  there  exists  no  rigid  rule  for  ascertaining  the  value  of  property ; 
the  assessor  must  exercise  a  prudent  discretion  in  determining  the 
matter;  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  21,  41  L.  Ed.  57, 
16  Sup.  Ct.  1060,  and  State  v.  Southwestern  R.  R.  Co.,  70  Ga.  29,  both 
arguendo. 

Rule  that  personal  property,  as  to  Its  situs,  follows  domicile  of  its  owner, 
is  subject  to  legislative  control. 

Approved  in  Bristol  v.  Washington  County,  177  U.  S.  145,  44  L.  Ed. 
707,  20  Sup.  Ct.  590,  holding  allowance  of  claim  for  personal  property 
taxes  against  estate  of  decedent,  under  Minn.  Stats.  1894,  §  4529,  pre- 
ferring claims  for  taxes  to  ordinary  debts,  section  1623,  making  them 
lien  on  personalty  and  provisions  for  enforcing  delinquent  taxes  are 
valid,  though  decedent  was  nonresident;  Tamble  v.  Pullman  Co.,  207 
Fed.  36,  124  C.  C.  A.  590,  State,  not  having  by  appropriate  legislation 
fixed  taxable  situs  for  movable  and  changing  property  and  provided 
method  for  assessment,  could  not  tax  passenger  cars  owned  by  non- 
resident corporation;  Ruckgaber  v.  Moore,  104  Fed.  950,  31  Civ.  Proc. 
Rep.  310,  holding  where  nonresident  alien  bequeathed  to  nonresident 
legatee  accounts  against  New  York  citizens  and  American  securities 
which  were  in  New  York,  such  bequest  was  not  subject  to  inheritance 
tax  imposed  by  War  Revenue  Act  1898,  §  29 ;  General  Electric  Co.  v. 
Board  A  Assessors,  121  La.  123,  46  South.  125,  debts  due  on  open  ac- 
count to  nonresident  are  taxable  at  domicile  of  debtor,  when  they  have 
arisen  from  business  carried  on  in  taxing  State  and  form  part  of  capital 
of  business;  Commonwealth  v.  Chesapeake  etc.  Ry.  Co.,  118  Va.  281, 
87  S.  E.  629,  upholding  statute  changing  common-law  situs  of  railroad 
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rolling  stock  for  taxation;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  665, 
108  N.  W.  589,  upholding  Laws  1903,  p.  491,  c.  315,  relating  to  taxation 
of  railway  property;  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  23,  35  L.  Ed.  616,  11  Sup.  Ct.  878,  holding  for  purposes  of  taxa- 
tion personal  property  may  be  separated  from  its  owner;  Columbus 
Southern  Ry.  Co.  v.  Wright,  151  U.  S.  480,  481,  482,  38  L.  Ed.  243,  14 
Sup.  Ct.  400,  holding  valid  statute  fixing  situs  of  rolling  stock  of  rail- 
road for  purposes  of  taxation ;  Savings  &  Loan  Soc.  v.  Multnomah,  169 
U.  S.  427,  42  L.  Ed.  805,  18  Sup.  Ct.  394,  holding  statute  valid  which 
provided  mortgages  on  real  property  should  be  assessed  to  mortgagee 
in  county  where  property  lies;  Hannibal  etc.  R.  R.  Co.  v.  State  Board 
of  Equalization,  64  Mo.  306,  holding  taxing  power  of  legislature  is  sub- 
ject to  no  restrictions  except  those  found  in  Constitution;  Ames  v. 
People,  25  Colo.  508,  56  Pac.  661,  and  Franklin  v.  Nashville  etc.  Ry.  Co., 
12  Lea,  538,  555,  both  holding  for  purposes  of  taxation  legislature  may 
determine  situs  of  personal  property;  Berry  v.  Windham,  59  N.  H.  290, 
47  Am.  Rep.  204,  for  general  rule  that  corporations  are  taxable  in 
jurisdiction  of  their  creation  and  where  business  is  transacted. 

Place  of  taxation  of  property.  *  Note,  56  Am.  Dec.  526. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Rep.  449. 

Place  of  taxation  of  corporate  franchise.    Note,  7  Ann.  Oas.  519. 

Action  of  board  of  equalization  In  increasing  assessed  value  of  property- 
does  not  require  notice  to  party  to  make  it  valid. 

Approved  in  Bi-Metallic  Inv.  Co.  v.  State  Board  of  Equalization,  239 
U.  S.  445,  60  L.  Ed.  375,  36  Sup.  Ct.  142,  upholding  order  of  State 
board  of  equalization  of  Colorado  increasing  valuation  of  all  taxable 
property  in  Denver  forty  per  cent  without  giving  taxpayers  opportunity 
to  be  heard;  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  440,  interstate 
railroad  did  not  have  notice  or  hearing  to  which  it  was  entitled  under 
statute,  where  company  was  not  advised  whether  statutory  methods  of 
valuation  were  followed  by  board  in  making  assessment;  Oskamp  v. 
Lewis,  103  Fed.  909,  holding  notice  of  assessment  for  taxation,  though 
without  notice  to  owner,  valid  where,  as  by  Ohio  Rev.  Stats.,  §  5848, 
owner  may  enjoin  collection  of  tax;  People  v.  Pitcher,  56  Colo.  369,  371, 
138  Pac.  518,  519,  statute  authorizing  tax  commission  to  deal  with  aggre- 
gate values  of  different  counties  did  not  violate  due  process  clause  of 
Constitution  by  failing  to  require  special  notice  before  making  change 
in  valuation;  American  Refrigerator  etc.  Co.  v.  Adams,  28  Colo.  126, 
63  Pac.  413,  upholding  Sess.  Laws  1897,  c.  70,  authorizing  taxation  of 
railroad  cars ;  Hubbard  v.  Goss,  157  Ind.  488,  62  N.  E.  37,  holding  where 
board  of  review  raises  valuation  of  division  of  township  no  notice  to 
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land  owner  other  than  given  under  section  8521  and  by  auditor  is  neces- 
sary; Taylor  v.  Drainage  Dist.  No.  56,  167  Iowa,  54,  L  R,  A.  1916B, 
1193,  148  N.  W.  1044,  in  proceeding  to  establish  drainage  district  and  to 
acquire  right  of  way  for  ditch,  notice  may  be  served  by  publication; 
Hodge  v.  Muscatine  County,  121  Iowa,  490,  104  Am.  St.  Rep.  304,  67 
I*  R.  A.  624,  96  N.  W.  971,  upholding  Code,  §  5007,  imposing  tax  on 
vender  of  cigarettes  and  on  buildings  used  in  their  manufacture  or  sale ; 
Ray  v.  Armstrong,  140  Ky.  816,  131  S.  W.  1047,  upholding  statute  giving 
time  and  place  of  meeting  of  board  of  equalization,  but  prescribing 
no  other  notice  to  taxpayers ;  State  v.  Harrison,  226  Mo.  172,  125  S.  W. 
1119,  assessment  of  property  by  board  of  equalization  without  giving 
defendant  notice  thereof  was  not  taking  property  without  due  process 
of  law ;  Chicago  etc.  R.  R.  Co.  v.  Richardson  Co.,  72  Neb.  488,  100  N.  W. 
952,  where  statute  names  time  and  place  of  meeting  of  State  board  of 
equalization,  personal  notice  is  not  necessary;  Territory  v.  Bank  of 
Albuquerque,  10  N.  M.  304,  65  Pac.  176,  holding  date  fixed  for  meeting 
of  board  of  equalization  gives  notice  to  taxpayer  to  be  present  and  de- 
fend his  interest  liable  to  be  affected  in  the  equalization  of  taxes  and 
no  other  notice  is  necessary;  Beggs  v.  Paine,  15  N.  D.  452,  109  N.  W. 
329,  notice  of  delinquent  tax  sale  was  sufficient  where  amount  of  taxes 
due  was  listed  under  heading,  "amount  of  sale";  Carrico  v.  Crocker,  38 
Okl.  444,  133  Pac.  183,  statute  made  no  provision  for  notice  to  tax- 
payer and  opportunity  to  be  heard  before  action  of  State  board  should 
be  applied  and  his  property  extended  on  rolls  at  higher  valuation  than 
was  placed  upon  it  by  township  and  dranty  boards ;  Streight  v.  Durham, 
10  Okl.  369,  61  Pac.  1099,  applying  rule  to  action  of  city  board  of 
equalization  under  Stats.  1893,  §  5620 ;  Alderman  v.  Wells,  85  S.  C. 
514,  21  Ann.  Oas.  193,  27  L.  R.  A.  (N.  S.)  864,  67  S.  E.  783,  graduated 
income  tax  was  not  invalid  as  taking  property  without  due  process  of 
law;  Carroll  v.  Alsup,  107  Tenn.  278,  281,  64  S.  W.  198,  199,  holding 
State  board  of  equalization  may,  at  its  biennial  sessions,  change  prop- 
erty valuation  without  giving  any  notice  other  than  that  afforded  by 
act  of  1899;  Foster  v.  Rowe,  128  Wis.  335,  107  N.  W.  639%,  upholding 
Rev.  Stats.  1898,  §§  1077a,  1077b,  providing  for  appointment  of  commis- 
sioners to  equalize  values  between  different  municipalities  in  counties; 
St.  Louis  etc.  R.  R.  Co.  v.  Surrell,  88  111.  536,  reaffirming  rule;  Sherard 
v.  Lindsay,  13  Ohio  C.  C.  321,  holding  value  fixed  by  board  of  equaliza- 
tion conclusive  on  courts;  State  v.  Lindell  Hotel  Co.,  9  Mo.  App.  456, 
where  assessment  on  realty  was  increased  without  giving  owner  personal 
notice;  Kentucky  Railroad  Tax  Cases,  115  U.  S.  332,  29  L.  EcL  417, 
6  Sup.  Ct.  61,  Pittsburgh  etc.  Ry.  Co.  v.  Backus,  154  U.  S.  426,  38  L.  Ed. 
1036,  14  Sup.  Ct.  1116,  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S. 
538,  40  L.  Ed.  251,  16  Sup.  Ct.  87,  Sanford  v.  Poe,  69  Fed.  553,  16 
C.  C.  A.  305,  Pulaski  County  Board  of  Equalization  Cases,  49  Ark.  532, 
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533,  #6  S.  W.  7,  St.  Louis  etc.  Ry.  Co.  v.  Worthen,  52  Ark.  538,  7  L.  R.  A. 
376,  13  S.  W.  256;  dissenting  opinion  in  Spring  Valley  Water  Works 
v.  San  Francisco,  82  Cal.  332,  333,  22  Pac.  1051,  State  v.  Springer,  134 
Mo.  226,  35  S.  W.  591,  and  Power  v.  Larabee,  2  N.  D.  153,  49  N.  W. 
727,  all  holding  when  law  provides  time  for  meeting  of  boards  of  assess- 
ment, and  that  such  meetings  shall  be  open,  law  is  not  open  to  objec- 
tion that  property  is  taken  without  due  process  of  law,  although  assess- 
ments be  changed  without  special  notice  to  property1  owners;  State  v. 
Armstrong,  19  Utah,  126,  56  Pac.  1078,  holding  county  commissioners 
sitting  as  board  of  equalization  may  raise  or  lower  assessments  without 
notice  to  property  owners;  Hennessy  v.  Douglas,  99  Wis.  151,  74  N.  W. 
990,  holding  assessment  for  building  sidewalks  valid,  although  no  notice 
of  proceedings  was  given  lot  owner;  Apperson  v.  Memphis,  2  Flipp.  374, 
Fed.  Cas.  497,  holding  fact  that  persons  complaining  were  not  parties 
to  suit  out  of  which  orders  upon  them  to  pay  taxes  grew  affords  no 
ground  to  set  such  orders  aside  as  to  them ;  dissenting  opinion  in  State 
Auditor  v.  Jackson,  65  Ala.  169,  the  majority  seemingly  holding  no 
notice  whatever  need  be  given  by  board  of  equalization ;  State  v.  Jones, 
51  Ohio  St.  515,  37  N.  E.  951,  sustaining  constitutionality  of  law  pro- 
viding mode  for  assessing  express,  telegraph  and  telephone  companies; 
State  v.  Weyerhauser,  68  Minn.  363,  71  N.  W.  267,  and  Ball  v.  Ridge 
Copper  Co.,  118  Mich.  12,  76  N.  W.  132,  both  arguendo. 

Distinguished  in  Lander  v.  Mercantile  Nat.  Bank,  186  U.  S.  469, 
46  L.  Ed.  1253,  22  Sup.  Ct.  912,  holding  notice  of  time  and  place  of 
first  meeting  of  State  board  of  equalization  of  shares  of  banks  given 
by  provisions  of  Ohio  Rev.  Stats.,  §  2808,  is  sufficient,  though  such  action 
taken  at  meeting  after  board  had  adjourned  without  fixing  date  for 
subsequent   meeting. 

Where  legislature  confers  power  upon  certain  board  to  determine  values, 
courts  should  not  substitute  their  opinions  for  holding  of  such  board. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Babcock,  204  U.  S.  593,  51  L.  Ed. 
639,  27  Sup.  Ct.  326,  cross-examination  of  members  of  State  board  of 
equalization  with  regard  to  operation  of  their  minds  in  valuing  and 
taxing  roads  was  improper;  Louisville  &  N.  R.  Co.  v.  Bosworth,  230 
Fed.  195,  assessment  of  property  by  board  is  subject  to  review  where 
board  did  not  follow  method  prescribed  by  statute;  Lewis  Pub.  Co. 
v.  Wyman,  152  Fed.  800,  court  refuses  to  review  order  of  postmaster- 
general  reducing  number  of  copies  publisher  would  mail  *ta  second  class 
after  hearing;  Kersey  v.  Terre  Haute,  161  Ind.  4*1,  68  N.  E.  1029, 
upholding  city  ordinance  taxing  vehicles  using  streets  but  omitting  to 
tax  street-cars,  automobiles  and  vehicles  of  nonresidents ;  Hart  v.  Smith, 
159  Ind.  194,  64  N.  E.  665,  holding  determination  of  State  board  of 
tax  commissioners  that  certain  shares  of  stock  had  a  taxable  value  not 
reviewable  by  courts  in  absence  of  fraud;   State  v.  Cudahy  Packing 
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Co.,  103  Minn.  426,  115*  N.  W.  1040,  that  assessors  have  appraised 
taxable  property  at  fifty  per  cent  to  enable  other  tax  officials  to  perfect 
it  and  to  produce  tax  on  full  value  does  not  necessarily  result  in  impos- 
ing unfair  burden  upon  property  owner;  Kelly  v.  Pittsburgh,  104  U.  S. 
80,  26  L.  Ed.  659,  holding  the  estimation  of  values  by  tribunal  upon 
whom  has  been  conferred  such  power  is  conclusive  on  courts;  Olympia 
Water  Works  v.  Thurston,  14  Wash.  270,  275,  44  Pac.  268,  269,  holding 
it  within  power  of  legislature  to  determine  what  officer  or  board  shall 
be  final  judge  of  valuation  to  be  put  on  property;  Cincinnati  etc.  R.  R. 
Co.  v.  Commonwealth,  81  Ky.  505,  arguendo. 

Distinguished  in  Consolidated  Gas  Co.  v.  Mayor,  101  Md.  558,  109 
Am.  St.  Rep.  598,  1  L.  R.  A.  (N.  S.)  263,  61  Atl.  538,  where,  in  contest 
over  alleged  assessment  of  street  easements  belonging  to  corporation, 
it  appeared  there  was  no  assessment,  there  is  no  presumption  in  favor 
of  its  accuracy;  Bardwick  v.  Dillon,  7  Oki.  549,  54  Pac.  789,  board  of 
equalization  in  equalizing  assessment-rolls  cannot  increase  valuation  of 
property  of  individual  in  excess  of  its  true  cash  value. 

Under  Illinois  Constitution,  a  statute  is  not  void  which  prescribes  a 
different  rule  of  taxation  for  railroads  from  that  for  individuals;  neither 
is  it  void  under  Federal  Constitution. 

Approved  in  In  re  Arkansas  Rate '  Cases,  187  Fed. '  319,  intrastate 
rates  not  giving  fair  return  on  property  invested  in  intrastate  business 
were  confiscatory;  Michigan  R.  R.  Tax  Cases,  138  Fed.  239,  upholding 
Michigan  act  of  1901,  providing  for  assessment  of  railroad  property; 
Chicago  Union  Traction  Co.  v.  State  Board  of  Equalization,  112  Fed. 
614,  holding,  under  Hurd's  El.  Rev.  Stats.  1899,  c.  120,  §§276,  277, 
board  of  equalization  must  reassess  property  where  prior  assessment 
has  been  set  aside;  Chamberlain  v.  Walter,  60  Fed.  793,  and  Sawyer 
v.  Dooley,  21  Nev.  400,  32  Pac.  440,  affirming  validity  of  statute  pro- 
viding special  mode  for  assessing  property  of  railroad  companies ;  State 
Board  of  Assessors  v.  Central  R.  R.  Co.,  48  N.  J.  L.  279,  4  Atl.  584, 
holding  New  Jersey  statute  for  taxation  of  railroad  and  canal  property 
valid;  San  Francisco  v.  Spring  Valley  Water  Works,  63  Cal.  535, 
arguendo. 

Distinguished  in  dissenting  opinion  in  State  Board  of  Assessors  v. 
Central  R.  R.  Co.,  48  N.  J.  L.  344,  353,  14  Atl.  597,  majority  upholding 
New  Jersey  statute  for  taxation  of  railroad  and  canal  property. 

Protection   of   corporations   from   special   and   hostile   legislation. 
Note,  62  Am.  St.  Rep.  175. 

Fourteenth  Amendment  considered  with  relation  to  special  priv- 
ileges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  885. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
324,  346. 
n— la 
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Uniformity  of  taxation  constats  in  putting  same  tax  on  all  of  same  class. 
Approved  in  Travelers'  Ins.  Co.  v.  Connecticut,  185  U.  S.  372,  46 
L.  Ed.  954,  22  Sup.  Ct.  676,  upholding  Conn.  Pub.  Acts  1897,  c.  153, 
§  2,  providing  for  assessment  of  stock  held  by  nonresidents  in  domestic 
corporations  at  market  value  without  reduction  on  account  of  realty 
of  corporation,  though  such  reduction  made  by  act  1889,  in  assessing 
resident  stockholders;  Patton  v.  Brady,  184  U.  S.  622,  46  L.  Ed.  720, 
22  Sup.  Ct.  498,  upholding  War  Revenue  Act  1898,  §  3,  par.  2,  imposing 
additional  excise  on  manufactured  tobacco,  though  such  tobacco  had 
passed  from  manufacturer  though  not  yet  in  hands  of  consumer;  Louis- 
ville &  N.  R.  Co.  v.  Bosworth,  230  Fed.  208,  212,  assessment  of  fran- 
chise of  interstate  railroad  company  in  Kentucky  by  State  board  at 
eighty  per  cent  of  cash  value,  where  other  property  was  assessed  at 
sixty  per  cent  of  cash  value,  was  discrimination  and  entitled  company 
to  equitable  relief;  Ohio  River  &  W.  Ry.  Co.  v.  Dittey,  203  Fed.  545, 
excise  tax  based  on  gross  earnings  imposed  on  railroad  companies  and 
corporations  engaged  in  operating  public  utilities  was  not  lacking  in 
uniformity  because  utilities  of  different  classes  pay  different  rates; 
The  Michigan  Telephone  Tax  Cases,  185  Fed.  640,  act  taxing  property 
of  telephone  and  telegraph  companies  upon  ad  valorem  basis  was  not 
discriminatory  because  companies  whose  gross  receipts  did  not  exceed 
five  hundred  dollars  were  exempted;  W.  C.  Peacock  &  Co.  v.  Pratt, 
121  Fed.  777,  58  C.  C.  A.  48,  upholding  Hawaiian  income  tax  act  of 
1901,  exempting  private  schools  and  fraternal  benefit  societies;  Foster 
v.  Hart  Consol.  Min.  Co.,  52  Colo.  468,  122  Pac.  51,  statute  providing 
for  taxation  of  gold,  silver,  lead  and  copper  mines  was  not  invalid 
as  discriminating  against  one  class  of  mining  property;  Alexandria 
Canal  etc.  Co.  v.  District  of  Columbia,  1  Mackey  (D.  C),  229,  235,  tax 
upon  entire  bridge,  partly  in  District  of  Columbia  and  partly  in  Vir- 
ginia, cannot  be  assessed  by  district,  and  bill  to  enjoin  sale  for  non- 
payment of  taxes  will  be  sustained;  Cooper  v.  District  of  Columbia, 
McAr.  &  M.  (D.  C.)  258,  license  tax  upon  produce  dealers  was  not 
invalid  as  improper  discrimination  between  tradespeople;  Metropolis 
Theater  Co.  v.  City  of  Chicago,  246  111.  25,  92  N.  E.  600,  ordinance 
classifying  tax  on  theatrical  entertainments  according  to  highest  price 
charged  for  admission,  for  purposes  of  revenue,  was  valid;  Smith  v. 
Stephens,  173  Ind.  567,  30  L.  R.  A.  (N.  S.)  704,  91  N.  E.  169,  real  estate 
carried  on  books  as  part  of  bank's  surplus,  and  taxed  separately,  should 
be  deducted  from  value  of  capital  stock;  Hager  v.  Walker,  128  Ky. 
20,  129  Am.  St.  Rep.  238,  15  L.  R.  A.  (N.  S.)  195,  107  S.  W.  259,  license 
tax  upon  real  estate  agents  was  valid,  though  not  uniform  throughout 
State;  Sawyer  v.  Gilmore,  109  Me.  176,  83  Atl.  676,  inequality  of 
taxation  vitiates  it,  but  inequality  of  distribution  of  proceeds  for  public 
schools  does  not;  Wayne  Mercantile  Co.  v.  Commissioners  of  Mount 
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Olive,  161  N.  C.  125,  49  L.  R.  A.  (N.  S.)  954,  76  S.  E.  691,  ordinance 
imposing  business  license  tax  on  merchants  and  storekeepers  graduated 
according  to  sales  among  five  classes  was  not  invalid  for  nonuniformity; 
Road  Trustees  v.  Geo.  C.  Brown  &  Co.,  159  N.  C.  178,  179,  42  L.  R.  A. 
(N.  S.)  506,  75  S.  E.  42,  license  tax  imposed  on  lumber  companies  or 
other  persons  hauling  heavy  material  on  public  roads  was  valid;  State 
v.  Williams,  158  N.  C.  613,  40  L.  R.  A.  (N.  S.)  279,  73  S.  E.  1001, 
license  tax  imposed  by  ordinance  on  every  agency  for  sale  of  merchan- 
dise not  manufactured  in  town  was  discriminatory  against  nonresidents 
and  invalid;  Caldwell  Lumber  &  Land  Co.  v.  Smith,  151  N.  C.  75,  65 
S.  E.  644,  statute  not  requiring  domestic  industrial  corporation  to  list 
mortgages,  bonds  or  other  credits  as  separate  items  of  taxation,  but 
including  them  in  capital  stock,  does  not  violate  uniformity  clause  of 
Constitution;  Sioux  Falls  Sav.  Bank  v.  Minnehaha  County,  29  S.  D.  164, 
Ann.  Cas.  1914D,  910,  135  N.  W.  692,  where  county  board  of  equaliza- 
tion left  bank  stock  and  all  other  property  assessed  at  one-third  valu- 
ation and  State  board  placed  valuation  of  bank  stock  at  forty  per  cent, 
while  leaving  other  property  at  one-third,  application  must  be  made  to 
State  board,  not  to  county  board,  to  correct  error;  Nashville  etc.  Ry. 
Co.  v.  Patterson,  122  Tenn.  39,  122  S.  W.  477,  where  switch  and  indus- 
trial tracks  off  main  right  of  way  of  railroad  are  separately  assessed 
as  localized  trackage,  though  property  belongs  to  distributable  class 
within  act  authorizing  taxation  of  railroad  property,  assessment  is 
void ;  Missouri  etc.  Ry.  Co.  v.  Shannon,  100  Tex.  392,  10  L.  R.  A.  (N.  S.) 
681,  100  S.  W.  143,  method  prescribed  for  ascertaining  value  of  intan- 
gible assets  does  not  violate  constitutional  provision  requiring  taxation 
to  be  equal  and  uniform;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  615, 
108  N.  W.  571,  upholding  taxation  of  railroad  as  unit;  dissenting 
opinion  in  Gaston  v.  O'Neal,  145  Ala.  493,  41  South.  745,  majority 
holding  that  special  law  exempting  persons  procuring  liquor  license 
from  city  from  paying  tax  or  license  to  county  was  repealed  by  general 
law  for  county  liquor  tax;  dissenting  opinion  in  McGuire  v.  Chicago 
etc.  R.  Co.,  131  Iowa,  393,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W.  921, 
majority  holding  that  statute  making  railway  liable  for  injuries  caused 
by  negligence  of  fellow-servant,  regardless  of  prior  contract  of  in- 
surance or  indemnity,  operating  equally  on  all  railroads  within  State, 
was  valid;  dissenting  opinion  in  Mayor  etc.  of  City  of  Hoboken  v.' 
State  Board  of  Equalization,  83  N.  J.  L.  789,  85  Atl.  579,  majority 
holding  that  ferry  used  partly  for  railroad  and  partly  for  local  pur- 
poses was  assessable  only  by  State  board  under  statute;  Head-Money 
Cases,  112  U.  S.  595,  28  L.  Ed.  802,  5  Sup.  Ct.  252,  Stanley  v.  Board 
of  Supervisors,  21  Blatchf.  254,  15  Fed.  487,  People  v.  Henderson,  12 
Colo.  376,  21  Pac.  147,  and  People  v.  Home  Ins.  Co.,  92  N.  Y.  346,  all 
holding  it  not  an  insuperable  objection  to  a  law  that  it  does  not  accom- 
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plish  absolute  equality  in  laying  burdens  of  taxation;  Williams  v.  Rees, 
9  Biss.  411,  2  Fed.  888,  holding  a  State  may  constitutionally  assess 
the  capital  stock  of  gas  companies  while  it  exempts  the  stock  of  purely 
manufacturing:  companies  from  such  taxation;  Singer  Mfg.  Co.  v. 
Wright,  33  Fed.  125,  holding  statute  valid  which  imposed  tax  on  occu- 
pation of  selling  or  dealing  in  sewing-machines;  Pullman's  Palace-Car 
Co.  v.  Board  of  Assessors,  55  Fed.  209,  holding  valid,  statute  imposing 
tax  on  corporation  owning  sleeping-cars  which  are  engaged  in  inter- 
state traffic;  Western  Union  Tel.  Co.  v.  State  Board  of  Assessment,  80 
Ala.  280,  60  Am.  Rep.  106,  holding  statute  valid  which  imposed  tax  on 
gross  receipts  of  telegraph  companies;  Ex  parte  Mirande,  73  Cal.  374, 
14  Pac.  892,  holding  constitutional  provision  requiring  uniformity  of 
taxation  does,  not  prohibit  imposition  of  license  upon  particular  busi- 
ness, notwithstanding  property  used  in  business  has  paid  ad  valorem 
property  tax;  Worth  v.  Wilmington  etc.  R.  R.  Co.,  89  N.  C.  296,  45 
Am.  Rep.  683,  holding  statute  imposing  tax  on  gross  receipts  on  some 
railroad  companies  and  on  capital  stock  of  others  invalid;  State  v. 
Powell,  100  N.  C.  527,  6  S.  E.  425,  holding  license  tax  on  keepers  of 
livery-stables  valid;  Piedmont  R.  R.  Co.  v.  Reidsville,  101  N.  C.  407, 
2  L.  R.  A.  285,  8  S.  E.  126,  holding  tax  imposed  on  railroad  company 
by  city  ordinance  valid;  Rosenbaum  v.  Newbern,  118  N.  C.  92,  32 
L.  R.  A.  124,  24  S.  E.  2,  holding  city  ordinance  imposing  license  tax 
on  all  persons  engaged  in  selling  second-hand  clothing  valid;  Charleston 
etc.  Bridge  Co.  v.  Kanawha  County  Court,  41  W.  Va.  669,  24  S.  E.  1006, 
holding  tax  upon  all  business  of  same  class  which  is  uniform  as  to 
that  kind  of  business  is  not  unconstitutional;  City  National  Bank  v. 
Paducah,  2  Fiipp.  74,  Fed.  Cas.  2743,  holding,  where  different  rates  of 
taxation  are  imposed  upon  different  classes  of  moneyed  capital,  rate 
of  taxation  on  national  bank  shares  should  not  exceed  the  rate  imposed 
upon  shares  in  State  banks;  Puitt  v.  Gaston  County  Commrs.,  94  N.  C. 
714,  55  Am.  Rep.  642,  holding  law  declaring  tax  on  polls  and  property 
of  persons  of  one  color,  for  exclusive  education  of  children  of  that 
color,  invalid;  Santa  Clara  Railroad  Tax  Case,  9  Sawy.  219,  18  Fed. 
421,  422,  and  State  Board  of  Assessors  v.  Central  R.  R.,  48  N.  J.  L. 
291,  4  Atl.  627,  both  arguendo. 

Distinguished  in  State  v.  Moore,  113  N.  C.  700,  22  L.  R.  A.  473,  18 
S.  E.  343,  holding  tax  on  "emigrant  agents' 9  void  for  want  of  uni- 
formity. 

Power  to  tax  occupations  as  affected  by  constitutional  requirement 
that  taxes  be  uniform.     Note,  2  Ann.  Oas.  325. 

Neither  Irregularity  nor  illegality  in  proceeding,  nor  error  or  excess  in 
valuation,  nor  any  grievance  which  can  be  remedied  at  law,  authorizes  an. 
injunction  against  collection  of  a  tax. 
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Approved  in  Dodge  v.  Osborn,  240  U.  S.  120,  60  L.  Ed.  559,  36  Sup. 
Gt.  276,  equity  refuses  to  enjoin  assessment  and  collection  of  income 
tax  for  alleged  nneonstitntionality  of  statute^  imposing  it ;  Singer  Sew- 
ing Machine  Co.  v.  Benedict,  229  U.  S.  487,  57  L.  Ed.  1291,  33  Sup.  Ct. 
942,  illegality  of  municipal  tax  is  not  ground  for  equitable  relief  in 
Federal  court;  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213 
U.  S.  283,  53  L.  Ed.  799,  29  Sup.  Ct.  426,  Federal  court  of  equity  refuses 
to  enjoin  collection  of  license  tax  levied  by  municipality  against  water 
company,  where  tax  could  only  be  collected  by  suit  at  law  in  which 
defense  of  illegality  was  open,  and  tax  was  not  lien  on  complainant's 
property;  Pacific  Steam  Whaling  Co.  v.  United  States,  187  U.  S.  452, 
453,  23  Sup.  Ct.  156,  47  L.  Ed.  255,  256,  holding  proceeding  to  obtain 
from  District  Court  of  Alaska  license  for  coastwise  and  ocean  vessels, 
not  suit  in  which  final  appealable  judgment  can  be  rendered  appealable 
to  Supreme  Court,  though  petition  contain  protest  against  being  com- 
pelled to  take  out  license;  French  v.  Barber  Asphalt  Paving  Co.,  181 
U.  S.  337,  45  L.  Ed.  887,  21  Sup.  Ct.  629,  upholding  apportionment  of 
entire  cost  of  street  pavement  upon  abutting  lots  according  to  frontage 
without  any  preliminary  hearing  as  to  benefits;  Union  Pac.  R.  Co.  v. 
Board  of  Commrs.  of  Weld  County,  222  Fed.  651,  138  C.  C.  A.  175, 
Federal  court  refuses  to  enjoin  collection  of  tax  where  statute  provides 
method  for  recovery  of  invalid  taxes;  Union  Pac.  R.  Co.  v.  Board  of 
Commrs.  of  Weld  County,  217  Fed.  543,  133  C.  C.  A.  392,  fraud  of 
taxing  officers  in  assessment  of  property  is  not  ground  of  equitable 
jurisdiction  to  restrain  collection  of  tax,  where  statute  provides  remedy ; 
Richardson  v.  Pennsylvania  Coal  Co.,  203  Fed.  747,  bill  in  equity 
alleging  that  complainant  is  owner  and  in  possession  of  land,  without 
setting  out  title,  and  that  defendant  trespasses  under  some  claim  of 
right  or  interest  in  land,  does  not  state  cause  of  action  for  removal  of 
cloud  on  title;  King  County  v.  Northern  Pac.  Ry.  Co.,  196  Fed.  327, 
116  C.  C.  A.  143,  Federal  court  refuses  to  enjoin  collection  of  tax  im- 
.  posed  by  county  on  railroad  property  where  assessment,  raised  by 
order  of  State  board  in  that  county  alone,  was  not  higher  than  other 
classes  of  property;  Singer  Sewing  Mach.  Co.  v.  Benedict,  179  Fed. 
631,  103  C.  C.  A.  186,  illegality  of  assessment  of  tax  on  moneys,  notes 
and  contracts  temporarily  in  local  office  in  Denver  was  not  ground  for 
injunctive  relief  in  Federal  court ;  Pullman  Co.  v.  Tamble,  173  Fed.  204, 
206,  Federal  court  of  equity  refuses  to  enjoin  collection  of  tax  because 
of  threat  to  levy  on  and  sell  cars  used  in  interstate  commerce  in  absence 
of  inability  to  pay  tax;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173 
Fed.  469,  97  C.  C.  A.  1,  systematic  undervaluation  of  other  taxable 
property  by  taxing  officers  of  county  was  unjust  discrimination  against 
railroad  company  and  Federal  court  enjoins  collection  of  tax;  Jackson 
Lumber  Co.  v.  McCrimmon,  164  Fed.  764,  Federal  court  will  not  enjoin 
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collection  of  tax  imposed  on  property  of  foreign  corporation  because 
of  methods  of  valuation,  unless  fraud  is  shown;  Kansas  City  etc.  R.  R. 
Co.  v.  King,  120  Fed.  624,  57  C.  C.  A.  278,  holding  where  State  assess- 
ment is  valid  on  face,  and  tax  levied  on  such  assessment  becomes  lien 
apparently  valid,  which  casts  cloud  on  title,  Federal  equity  court  may 
-remove  cloud  by  enjoining  collection  of  tax  if  assessment  be  illegal; 
Illinois  Life  Ins.  Co  v.  Newman,  141  Fed.  451,  denying  Federal  equity 
jurisdiction  to  enjoin  collection  of  State  tax  on  ground  of  illegality, 
though  such  power  conferred  in  State  courts;  Douglas  Co.  v.  Stone, 
110  Fed.  815,  holding  since  Code  Va.,  §§567-570,  provide  adequate 
remedy  at  law  for  correction  of  erroneous  tax  assessment,  injunction 
will  not  lie ;  People's  Nat.  Bank  v.  Marye,  107  Fed.  576,  holding  Federal 
court  will  not  enjoin  collection  of  State  taxes  on  national  bank  shares, 
unless  it  appear  not  only  that  tax  is  illegal,  but  also  that  there  are 
special  circumstances  calling  for  equitable  interference;  Southern  .Ry. 
Co.  v.  North  Carolina  Corp.  Comm.,  104  Fed.  703,  holding  in  suit  to 
enjoin  discriminatory  assessment  of  railroad  property  on  ground  that 
there  was  established  rule  by  which  all  other  property  was  assessed  at 
less  than  real  value,  it  is  competent  to  establish  existence  of  rule  by 
inference  from  uniform  course  of  conduct,  and  for  that  purpose  intro- 
duce evidence  of  particular  assessment  and  value  of  property  assessed; 
County  of  Cochise  v.  Copper  Queen  Consol.  Min.  Co.,  8  Ariz  231,  71 
Pac  948,  in  suit  to  restrain  collection  of  taxes  on  ground  of  overvalua- 
tion, court's  finding  that  board  arbitrarily  increased  valuation  was  in- 
sufficient for  failing  to  find  true  cash  value;  Western  Inv.  etc.  Co.  v. 
Murray,  6  Ariz.  222,  56  Pac.  730,  under  Laws  1897,  Act  No.  51,  relating 
to  taxation  of  national  bank  shares,  assessment  of  shares  in  name  of 
bank  instead  of  in  name  of  shareholders  is  mere  irregularity;  Nile  Irr. 
Dist.  v.  English,  60  Colo.  411,  153  Pac.  762,  equity  refuses  to  enjoin 
collection  of  taxes  for  irrigation  district  where  there  was  nothing  to 
show  that  tax  was  not  valid  claim  against  plaintiffs  property;  Board 
of  Corumrs.  of  Bent  County  v.  Atchison  etc.  Ry.  Co.,  52  Colo.  6i2,  613, 
614, 125  Pac.  529,  where  statute  provided  for  refunding  taxes  erroneously 
paid,  equity  refused  to  enjoin  special  county  tax  levied  to  pay  for 
repairs  on  bridge;  Denver  v.  Hallett,  45  Colo.  136,  137,  138,  100  Pac. 
410,  failure  to  pay  or  tender  payment  of  taxes  that  were  legal  was  fatal 
to  bill  in  equity  to  enjoin  collection  of  taxes  on  ground  of  illegality; 
Hallett  v.  Board  of  Commrs.  of  Arapahoe  County,  40  Colo.  315,  90  Pac. 
681,  allegation  that  assessments  were  fraudulently  and  arbitrarily  made, 
without  facts  to  support  allegation,  will  not  sustain  bill  in  equity  to 
enjoin  collection  of  taxes;  Buchanan  v.  Macfarland,  31  App.  D.  C.  14, 
sale  of  real  estate  for  default  in  paying  special  benefits  assessed  against 
property  in  condemnation  proceedings  to  extend  street  and  certificate 
issued  to  purchaser  at  sale  were  void  and  cloud  on  title,  and  equity  will 
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afford  relief  at  suit  of  property  owner;  Burgdorf  v.  District  of  Colum- 
bia, 7  App.  D.  C.  415,  suit  in  equity  will  not  lie  to  restrain  collection 
of  taxes  with  accrued  penalties  and  costs,  upon  sole  ground  that  such 
penalties  and  costs  are  illegal;  Louisville  etc.  R.  Co.  v.  Railroad  Com- 
mission, 63  Fla.  503,  44  L  R,  A.  (N.  S.)  189,  58  South.  547,  illegality 
of  order  of  railroad  commissioners  is  available  as  defense  in  action 
at  law  to  compel  railroad  to  obey  order,  or  in  action  to  enforce  statutory 
penalty,  and  injunction  will  not  be  granted;  Lanham  &  Sons  Co.  v. 
City  of  Rome,  136  Ga.  402,  71  S.  E.  772,  petition  to  enjoin  collection 
of  street  assessment  for  illegality  of  levy  was  denied  where  owners 
of  property  failed  to  pursue  remedy  provided  by  statute;  Humbird 
Lumber  Co.  v.  Thompson,  11  Idaho,  629,  83  Pac.  946,  complaint  in  suit 
to  enjoin  assessor  from  selling  property  to  satisfy  tax  levy  regular  in 
form  that  only  alleges  "cash  value"  or  "fair  value,"  does  not  comply 
with  Sess.  Laws  1901,  p.  238,  §  10 ;  McConnell  v.  Hampton,  164  Ind. 
550,  73  N.  E.  1092,  where  assessor  has  initiated  proceedings  to  place 
on  tax  duplicates  assessments  for  personalty  omitted  in  previous  years, 
injunction  refused  at  suit  of  taxpayer;  Smith  v.  Smith,  159  Ind.  389, 
390,  65  N.  E.  183,  holding  bill  to  restrain  auditor  from  entering  alleged 
improper  assessment  on  tax  duplicate  is  premature;  Clark  v.  Maher, 
34  Mont  401,  87  Pac  274,  failure  to  pay  or  tender  taxes  on  property 
subject  to  taxation,  but  not  assessed,  did  not  deprive  bank  of  right 
to  injunction  against  enforcement  of  illegal  tax,  since  no  tax  was  due 
on  property  not  assessed;  Bismarck  Water  Supply  Co.  v.  Barnes,  30 
N.  D.  570,  L.  R.  A.  1916A,  965,  153  N.  M.  459,  equity  will  not  enjoin 
collection  of  taxes,  where  adequate  remedy  exists  at  law  for  recovery 
of  taxes  paid  under  illegal  assessment;  Leach  v.  Port  of  Tillamook,  62 
Or.  347,  124  Pac.  642,  tax  levy,  void  because  without  territorial  limits 
of  taxing  body,  may  be  enjoined ;  Yamhill  County  v.  Foster,  53  Or.  132, 
99  Pac.  289,  where  State  taxes  illegally  apportioned  against  county  have 
been  paid  into  county  treasury,  county  cannot  maintain  suit  to  restrain 
county  treasurer  from  paying  amount  to  State;  Missouri  etc.  Ry.  Co. 
v.  Shannon,  100  Tex.  387,  10  L.  R.  A.  (N.  S.)  681,  100  S.  W.  140,  in- 
tangible assets  act  for  taxation  of  railroads  was  not  void  for  excepting 
from  its  operation  sleeping,  dining,  and  palace  car  companies,  and  col- 
lection of  taxes  could  not  be  enjoined;  dissenting  opinion  in  San  Fran- 
cisco Nat.  Bank  v.  Dodge,  197  U.  S.  Ill,  49  L.  Ed.  687,  25  Sup.  Ct.  384, 
majority  holding  discrimination  against  national  and  in  favor  of  State 
banks  results  from  taxation  of  national  bank  shares  under  Cal.  Pol. 
Code,  §§  3608-3610,  at  market  value,  where  value  of  franchise  not  in- 
cluded in  computing  market  value  of  shares  in  State  banks;  Snyder  v. 
Marks,  109  U.  S.  193,  27  L.  Ed.  90S,  3  Sup.  Ct.  160,  applying  rule  to 
an  internal  revenue  tax;  Second  Nat.  Bank  v.  Caldwell,  13  Fed.  433, 
where  bank  was  held  not  entitled  to  injunction  to  prevent  action  at 
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law  to  collect  illegal  tax;  Preston  v.  Finley,  72  Fed.  854,  holding  Federal 
court  will  not  enjoin  collection  of  legal  license  tax ;  Western  Investment 
Banking  Co.  v.  Murray,  6  Ariz.  215,  56  Pac.  730,  and  Gage  v.  Evans, 
90  111.  573,  where  injunction  to  restrain  collection  of  tax  was  refused 
on  mere  showing  of  irregularities  in  making  assessment;  Pittsburgh 
etc.  Ry.  Co.  v.  Board  of  Public  Works,  172  U.  S.  37,  38,  39,  43  L.  Ed. 
356,  857,  19  Sup.  Ct.  92,  93,  Dundee  Mortgage  etc.  Co.  v.  Charlton,  13 
Sawy.  27,  32  Fed.  193,  Woodman  v.  Ely,  2  Fed.  840,  Schulenberg 
Boekeler  Lumber  Co.  v.  Hayward,  20  Fed.  425,  Gillette  v.  Denver,  21 
Fed.  825,  Northern  Pac.  R.  Co.  v.  Walker,  47  Fed.  687,  Robinson  v. 
Wilmington,  65  Fed.  858,  13  C.  C.  A.  177,  Linehan  Ry.  Transfer  Co.  v. 
Pendergrass,  70  Fed.  2,  16  C.  C.  A.  585 ,  Savings  &  Loan  Soc.  v.  Multno- 
mah, 60  Fed.  33,  Alabama  Gold  Life  Ins.  Co.  v.  Lott,  54  Ala.  508, 
Breeze  v.  Haley,  10  Colo.  12,  13  Pac.  916,  Highlands  v.  Johnson,  24 
Colo.  373,  51  Pac.  1005,  Albany  etc.  Mining  Co.  v.  Auditor-General, 
37  Mich.  398,  and  St.  Louis  etc.  Ry.  Co.  v.  Gracy,  126  Mo.  485,  29 
S.  W.  582,  all  reaffirming  rule ;  Wells,  Fargo  &  Co.  v.  Dayton,  11  Nev. 
168,  and  Brown  v.  Concord,  56  N.  H  385,  applying  rule  where  com- 
plainant had  adequate  remedy  at  law;  Singer  Sewing  Machine  Co.  v. 
State  Board  of  Assessors,  54  N.  J.  L.  92,  22  Atl.  1085,  holding  courts 
should  not  ordinarily  stay  proceedings  to  collect  taxes  pending  ques- 
tion of  their  legality ;  Oregon  etc.  Mtg.  Sav.  Bank  v.  Jordan,  16  Or.  117, 
17  Pac.  624,  as  to  what  must  be  shown  before  equity  will  enjoin  col- 
lection of  a  tax;  Milwaukee  v.  Eoeffler,  116  U.  S.  224,  29  L.  Ed.  614, 
6  Sup.  Ct.  374,  and  Wilson  v.  Philippi,  39  W.  Va.  79,  19  S.  E.  554, 
when  court  refused  to  enjoin  collection  of  a  tax  on  sole  ground  that 
it  was  illegal;  dissenting  opinion  in  Baltimore  etc.  R.  R.  Co.  v.  Allen, 
17  Fed.  178,  majority  holding  complainant  entitled  to  injunction  under 
peculiar  facts  of  case;  Jones  v.  Reed,  3  Wash.  66,  27  Pac.  1069,  holding 
courts  will  not  enjoin  misappropriation  of  public  funds  on  petition  of 
a  mere  citizen  and  taxpayer;  Auffmordt  v.  Hedden,  137  U.  S.  324,  34 
L.  Ed.  679,  11  Sup.  Ct.  107,  Union  Pacific  R.  R.  Co.  v.  Pottawattamie, 

4  Dill.  498,  Fed.  Cas.  14,384,  Woodman  v.  Latimer,  2  Fed.  842,  dis- 
senting opinion  in  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  610, 
611,  39  L.  E(L  829,  830,  15  Sup.  Ct.  701 ,  Nashville  etc.  Ry.  v.  McConnell, 
82  Fed.  71,  and  Butler  v.  Ellerbe,  44  S.  C.  259,  22  S.  E.  429,  all  arguendo. 

Distinguished  in  Fargo  v.  Hart,  193  U.  S.  503, 48  L.  Ed.  767, 24  Sup.  Ct. 
498,  enjoining  assessment  of  property  of  nonresident  express  company 
on  mileage  basis;  Virginia  Coupon  Cases,  114  U.  S.  315,  29  L.  Ed.  201, 

5  Sup.  Ct.  927,  where  exemption  from  taxation  was  claimed  under 
Federal  Constitution,  and  there  was  no  adequate  remedy  at  law;  Louis- 
ville etc.  R.  R.  Co.  v.  Gaines,  2  Flipp.  639,  3  Fed.  282,  holding  injunc- 
tion will  be  granted  to  restrain  collection  of  a  tax  on  property  which 
State  has  exempted  from  taxation;  Pacific  Exp.  Co.  v.  Seibert,  44  Fed. 
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313,  314,  holding,  where  penalty  is  imposed  for  nonpayment  of  tax, 
and  no  action  lies  to  recover  back  tax,  if  paid,  equity  has  jurisdiction 
to  determine  legality  thereof;  Union  Pacific  Ry.  Co.  v.  Cheyenne,  113 
U.  S.  526,  28  L.  Ed.  1102,  5  Sup.  Ct.  605,  and  Sanford  v.  Poe,  69  Fed. 
548,  16  C.  C.  A.  305,  both  holding  equity  may  enjoin  an  illegal  assess- 
ment, on  ground  of  avoiding  multiplicity  of  suits;  Carlton  v.  Newman, 
77  Me.  410,  415,  1  Atl.  195,  197,  where  collection' of  tax,  unlawfully 
assessed,  was  enjoined  on  bill  brought  by  number  of  taxpayers  jointly; 
Farrington  v.  New  England  Investment  Co.,  1  N.  D.  118,  45  N.  W.  196 , 
Wright  v.  Southwestern. R.  R.,  64  Ga.  794,  California  etc.  Land  Co.  v. 
Gowcn,  48  Fed.  774,  and  Northern  Pacific  R.  R.  Co.  v.  Barnes,  2  N.  D. 
324,  51  N.  W.  387,  all  holding  equity  will  grant  appropriate  relief  to 
prevent  casting  of  cloud  on  title  by  assessment  of  unlawful  tax ;  Andrews 
v.  King  Co.,  1  Wash.  53,  22  Am.  St.  Rep.  140,  23  Pac.  410,  where 
assessor  fraudulently  adopted  a  system  of  valuation  designed  to  operate 
unequally. 

Injunction  to  restrain  collection  of  tax.    Note,  28  Am.  Rep.  623. 

Injunction  against  tax  sale.    Note,  49  Am.  Rep.  289. 

Injunction  to  restrain  collection  of  illegal  tax.    Note,  53  Am.  Rep. 
111. 

Injunction  to  restrain  collection  of  taxes  and  assessments.    Note, 
69  Am.  Dec.  199,  203. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  R.  A. 
700,  701,  703. 

Injunction  against  collection  of  tax  on  excessive  assessment.    Note, 
16  L.  R.  A.  (N  S.)  807. 

Levy  of  taxes  is  exclusively  a  legislative  function. 
Approved  in  Thompson  v.  Allen  Co.,  115  U.  S.  557,  564,  29  L.  Ed. 
474,  477,  6  Sup.  Ct.  143,  holding  the  levy  and  collection  of  taxes  not 
within  jurisdiction  of  courts  of  equity;  Chamberlain  v.  Walter,  60  Fed. 
790,  and  O'Brien  v.  Wheelock,  78  Fed.  679,  both  holding  Federal  courts 
have  no  jurisdiction  to  create  machinery  in  State  for  making  assess- 
ments or  collection  of  taxes ;  St.  Louis  etc.  Ry.  Co.  v.  Worthen,  52  Ark. 
536,  7  L.  R.  A.  375,  13  S.  W.  256,  and  Carlisle  v.  Pullman  Palace-Car 
Co.,  8  Colo.  327,  7  Pac.  168,  sustaining  validity  of  statute  providing 
mode  for  assessing  railroad  property;  Cincinnati  etc.  R.  R.  Co.  v.  Com- 
monwealth, 81  Ky.  511,  arguendo. 

Taxpayer  seeking  to  enjoin  collection  of  excessive  tax  must  first  pay 
or  tender  so  much  as  is  Justly  due. 

Approved  in  People's  Nat.  Bank  v.  Marye,  191  U.  S.  283,  48  L.  Ed. 
186,  24  Sup.  Ct.  68,  Wilson  v.  Green,  135  N.  C.  353,  354,  47  S.  E.  473 , 
Halff  v.  Green,  10  Oki.  339,  62  Pac.  817,  Lasater  v.  Green,  10  Okl.  337, 
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62  Pac.  816,  Collins  v.  Green,  10  Okl.  250,  62  Pae.  815,  and  Bine 
Jacket  Consol.  etc.  Co.  v.  Scherr,  50  W.  Va.  541,  40  S.  E.  517,  all  fol- 
lowing rule;  Ritterbusch  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  198  Fed.  48, 
117  C.  C.  A.  154,  averment  of  payment  or  tender  of  amount  justly  due 
was  not  necessary  in  bill  to  enjoin  collection  of  unjust  taxes,  where  void 
and  inequitable  part  was  inextricably  mixed  with  part  justly  due; 
Charleston  Nat.  Bank  v.  ^Melton,  171  Fed.  750,  payment  or  tender  of  tax 
justly  due  is  condition  precedent  to  institution  of  suit  in  equity  to  re- 
strain collection  of  any  portion  of  tax  illegally  assessed ;  Morenci  Copper 
Co.  v.  Freerj  127  Fed.  202,  holding  tender  of  tax  originally  imposed  is 
prerequisite  to  corporation's  right  to  injunction  to  restrain  attorney 
general  from  forfeiting  charter  for  nonpayment  of  license  tax  under 
statute  increasing  such  tax;  Whitehead  v.  Farmers'  Loan  &  T.  Co.,  98 
Fed.  12,  39  C.  C.  A.  34,  holding  owner  must  tender  amount  of  taxes 
prior  to  injunction  against  issuance  of  deed  to  purchaser  at  tax  sale; 
Couts  v.  Cornell,  147  Cal.  563,  109  Am.  St.  Rep.  168,  82  Pac.  195,  apply- 
ing rule  in  suit  to  declare  invalid  assessment  for  taxes  and  sales  and 
certificates  made  thereunder;  Hildreth  v.  City  of  Longmont,  47  Colo. 
108,  105  Pac.  118,  property  owner  cannot  sue  to  annul  alleged  illegal 
part  of  taxes  without  paying  or  tendering  valid  part  of  tax;  Denver  v. 
Kennedy,  33  Colo.  93,  80  Pac.  126,  applying  rule  in  suit  to  annul  ex- 
cessive improvement  assessment;  City  of  Jeffersonville  v.  Louisville  etc. 
Bridge  Co.,  169  Ind.  656,  83  N.  E.  340,  equity  will  not  enjoin  collection 
of  taxes,  part  of  which  are  admitted  to  be  due,  without  tender  of  such 
part;  Power  v.  Detroit,  139  Mich.  39,  102  N.  W.  292,  where  taxpayer 
refuses  to  pay  any  portion  of  his  assessment  for  street  improvement  and 
litigates  whole  of  it,  he  is  liable  for  interest  and  penalties  fixed  on 
portion  of  assessment  held  valid ;  Douglas  v.  City  of  Fargo,  13  N.  D.  486, 
101  N.  W.  925,  applying  rule  in  suit  to  set  aside  delinquent  tax  sale 
and  to  cancel  assessment;  Union  Pac.  Ry.  Co.  v.  Ryan,  2  Wyo.  403,  and 
Los  Angeles  v.  Ballerino,  99  Cal.  597,  32  Pac.  583,  applying  principle 
when  defense  set  up  to  action  to  collect  tax,  was  that  assessment  was 
fraudulently  made ;  Morrison  v.  Jacoby,  114  Ind.  98,  15  N.  E.  808,  where 
complainant  sought  to  enjoin  execution  of  deed  to  purchaser  at  tax 
sale;  Lewis  v.  Boguechitto,  76  Miss.  359,  24  South.  876,  holding,  where 
municipality  levies  tax  for  proper  purpose,  in  excess  of  legal  limit, 
collection  of  excess  only  should  be  enjoined;  German  Nat.  Bank  v.  Kim- 
ball, 103  U.  S.  733,  734,  26  L.  Ed.  469,  470,  Albuquerque  Bank  v.  Perea, 
]47  U.  S.  90,  37  L.  Ed.  92,  13  Sup.  Ct.  195,  Northern  Pacific  R.  R.  Co. 
v.  Clark,  153  U.  S.  272,  3d  L.  Ed.  714,  14  Sup.  Ct.  816,  Huntington  v. 
Palmer,  7  Sawy.  356,  359,  8  Fed.  449,  451,  452,  Craig  v.  Pollock,  5  Dill. 
453,  Fed.  Cas.  3335,  Lawler  v.  Brett,  20  Fed.  221,  Dundee  Mortgage  etc. 
Co.  v.  Parrish,  24  Fed.  203,  Whitney  Nat.  Bank  v.  Parker,  41  Fed.  410, 
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Richmond  etc.  R.  Co.  v.  Blake,  49  Fed.  906,  Chicago  etc.  R.  Co.  v.  Board 
of  Commrs.  of  Republic  County,  67  Fed.  413,  14  C.  C.  A.  468,  City  Coun- 
cil of  Montgomery  v.  Sayre,  66  Ala.  566,  Allegany  County  Commrs.  v. 
Union  Min.  Co.,  61  Md.  557,  Northern  Pac.  R.  R.  Co.  v.  Patterson,  10 
Mont.  104,  24  Pac.  705,  Casey  v.  Wright,  14  Mont.  319,  36  Pac.  192, 
Spargur  v.  Romine,  38  Neb.  741,  57  N.  W.  525,  and  Edes  v.  Board  man, 
58  N.  H.  586,  all  reaffirming  rule ;  Goodnough  v.  Powell,  23  Or.  529,  32 
Pac.  397,  Welch  v.  Clatsop  Co.,  24  Or.  456,  33  Pac.  935,  and  Welch  v. 
Astoria,  26  Or.  92,  37  Pac.  67,  and  such  tender  must  be  made  without 
condition  annexed  of  receipt  in  full  for  all  taxes  assessed;  Wells  v. 
Western  Paving  etc.  Co.,  96  Wis.  125,  70  N.  W.  1074,  as  to  effect  of 
failure  to  tender  amount  legally  due;  dissenting  opinion  in  Norwood 
v.  Baker,  172  U.  S.  300,  43  L.  Ed.  443,  19  Sup.  Ct.  195,  majority  deny- 
ing rule  under  facts;  Mulford  v.  Sutton,  79  N.  C.  277,  and  Robards 
Tobacco  Co.  v.  Franks,  103  Fed.  280,  both  arguendo. 

Distinguished  in  Jones  v.  Holzapfel,  11  Okl.  422,  68  Pac.  516,  en- 
joining collection  of  assessment  without  tender  where  entire  tax  fails 
by  reason  of  illegality  of  assessment;  Norwood  v.  Baker,  172  U.  S.  291, 
43  L.  Ed.  443,  19  Sup.  Ct.  199,  where,  under  facts,  general  rule  was 
denied. 

Right  of  individual  to  enjoin  act  of  public  officials.    Note,  4  Ann. 
Gas.  1014. 

Federal  courts,  in  construing  State  statutes,  there  being  no  Federal  ques- 
tion involved,  are  bound  by  decisions  of  State  Supreme  Court  relating 
thereto. 

Approved  in  Columbia  Ave.  Savings  Fund  etc.  Co.  v.  Dawson,  130 
Fed.  175,  under  Georgia  Constitution,  city  cannot  exempt  water  com- 
pany from  payment  of  ad  valorem  tax  on  its  property  for  city  purposes ; 
Doujrlas  Co.  v.  Stone,  110  Fed.  816,  following  rule  of  Virginia  courts 
that  Code  Va.  1887,  §§567-570,  provide  adequate  remedy  at  law  for 
correction  of  erroneous  tax  assessment;  Pittsburgh  etc.  Ry.  v.  Backus, 
154  U.  S.  425,  38  L.  Ed.  1036,  14  Sup.  Ct.  1116,  and  Winona  etc. 
Land  Co.  v.  Minnesota,  159  U.  S.  534,  40  L.  Ed.  250,  16  Sup.  Ct.  86, 
holding  Supreme  Court,  bound  by  decision  of  State  Supreme  Court  that 
State  statute  relating  to  taxation  was  valid  under  State  Constitution; 
Fairfield  v.  Gallatin,  100  U.  S.  52,  25  L.  Ed.  546,  Hawcs  v.  Contra  Costa 
Water  Co.,  5  Sawy.  289,  Fed.  Cas.  6235,  Reclamation  District  v.  Hagar, 
6  Sawy.  570,  4  Fed.  369,  Singer  Mfg.  Co.  v.  Wright,  33  Fed.  128,  New 
Orleans  Water- Works  Co.  v.  Southern  Brewing  Co.,  36  Fed.  834,  Knox  v. 
Columbia  etc.  Iron  Co.,  42  Fed.  380,  and  Daniels  v.  Case,  45  Fed.  845,  all 
reaffirming  rule;  Western  Union  Tel.  Co.  v.  Poe,  64  Fed.  13  (overruling 
61  Fed.  455),  and  Sanford  v.  Poe,  69  Fed.  549, 16  C.  C.  A.  305,  all  apply- 
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ing  rale  where  Federal  court  had  construed  statute,  but  subsequently 
State  court  had  given  different  construction;  Burgess  v.  Seligman,  107 
U.  S.  35,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  446,  447. 

Entire  taxable  property  of  railroad  company  may  be  ascertained  by 
State  board  of  equalization,  and  State,  county  and  city  taxes  collected  on 
this  assessment  in  proportion  of  length  of  road  in  such  municipality  to  whole 
road. 

Approved  in  Fargo  v.  Powers,  220  Fed.  710,  assessment  by  State 
board  of  property  of  express  company,  including  tangible  personal  prop- 
erty in  other  States  in  making  up  entire  value  as  unit,  upon  mileage 
basis  was  valid;  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  422,  valua- 
tion of  railroad  property  within  State  should  be  based  upon  proportion 
of  mileage  in  State  to  total  mileage;  Central  Pac.  Ry.  Co.  v.  Evans, 
111  Fed.  76,  holding,  under  Nevada  act  of  March  16,  1901,  board  of 
assessors  could  not,  without  making  classification  of  railroad  property, 
designate  railroad  by  name  and  fix  valuation  per  mile ;  City  of  Bessemer 
v.  Southern  Ry.  Co.,  157  Ala.  432,  48  South.  105,  city  charter  authorizing 
city  tax  assessor  to  tax  railroad  at  same  rate  as  State  board  was  in  con- 
flict with  constitutional  provision  limiting  such  tax  to  one-half  of  one 
per  cent  of  value  as  assessed  for  State  taxation  during  preceding  year; 
People  v.  Board  of  Equalization,  205  111.  302,  68  Atl.  945,  upholding 
Laws  1871-72,  p.  14,  requiring  all  realty  of  railroad  denominated  as 
"railroad  track"  to  be  assessed  as  unit,  and  amount  thus  assessed  appor- 
tioned among  several  taxing  bodies  through  which  road  runs  in  pro- 
portion to  its  length;  State  v.  Canadian  Pac.  Ry.  Co.,  100  Me.  207,  60 
Atl.  903,  where  railroad  is  chartered  to  operate,  in  connection  with  trans- 
portation business,  steamer  lines  across  waters  beyond  its  termini, 
length  of  such  lines  should  be  excluded  from  computation  in  deter- 
mining franchise  tax;  Blackstone  Mfg.  Co.  v.  Town  ofBlackstone,  200 
Mass.  93, 18  L.  R.  A.  (N.  S.)  755,  85  N.  E.  884,  water-power  appurtenant 
to  real  estate  in  Massachusetts,  used  for  power  in  another  State,  is 
taxable  in  Massachusetts;  Detroit  etc.  St.  R.  R.  Co.  v.  Common  Council 
of  Detroit,  125  Mich.  689  (see  85  N.  W.  102),  holding  void  1  Comp. 
Laws  1897,  §  3842,  for  assessment  of  corporate  property  by  deducting 
value  of  realty  from  market  value  of  stock  and  indebtedness  from  cash 
value  of  personalty;  West  Shore  R.  Co.  v.  State  Board  of  Assessors, 
82  N.  J.  L.  38,  81  Atl.  352,  for  purpose  of  taxation  of  interstate  railway, 
franchise  value  within  State  is  in  same  proportion  to  entire  franchise 
value  as  mileage  within  State  bears  to  total  mileage;  Oregon  etc.  R.  R. 
Co.  v*  Jackson  Co.,  38  Or.  608,  64  Pac.  313,  determining  invalidity  of 


189  LEWIS  v.  UNITED  STATES.         92  U.  S.  618-625 

railroad  assessment  as  fraudulent  and  illegal;  Northern  Pac.  Ry.  Co.  v. 
State,  84  Wash.  531,  Ann.  Oas.  1916E,  1166,  147  Pac.  52,  valuation  of 
operating  property  of  railroad  for  taxation  by  State  board  of  tax  com- 
missioners as  entirety,  and  apportioning  such  valuations  to  several  coun- 
ties through  which  line  runs,  is  lawful  method;  Chicago  etc.  R.  Co.  v. 
State,  128  Wis.  663,  108  N.  W.  588,  upholding  Laws  1903,  p.  491,  c.  315, 
applying  average  rate  of  taxation  on  general  property  for  one  year  on 
value  of  railway  property  as  to  such  year;  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  27,  28,  35  L.  Ed.  618,  11  Sup.  Ct.  879,  880,  Pitts- 
burgh etc.  Ry.  Co.  v.  Backus,  154  U.  S.  431,  38  L.  Ed.  1038,  14  Sup.  Ct. 
1118,  Adams  Express  Co.  v.  Ohio,  165  U.  S.  226,  41  L.  Ed.  697,  17  Sup. 
Ct.  311,  Cleveland  etc.  Ry.  Co.  v.  Backus,  133  Ind.  537,  544,  18  L.  R.  A. 
740,  742,  33  N.  E.  428,  430,  Pittsburgh  etc.  Ry.  Co.  v.  Backus,  133  Ind. 
655,  33  N.  E.  441,  Baltimore  etc.  Ry.  Co.  v.  Mayor  etc.  of  Baltimore,  71 
Md.  418,  18  Atl.  919,  and  Western  Union  Tel.  Co.  v.  Taggart,  141  Ind. 
293,  40  N.  E.  1054,  all  holding,  in  determining  value  of  that  portion  of 
interstate  road  located  in  particular  State,  it  is  fair  to  take  that  portion 
of  value  of  entire  road  which  is  measured  by  proportion  of  length  of 
particular  part  to  that  of  whole  road;  Carlisle  v.  Pullman's  Palace  Car 
Co.,  8  Colo.  329,  7  Pac.  169,  Law  v.  People,  87  111.  412,  and  Franklin  v. 
Nashville  etc.  Ry.  Co.,  12  Lea,  540,  559,  all  reaffirming  rule;  Railroad 
Tax  Case,  8  Sawy.  310,  13  Fed.  780,  and  Pf aff  v.  Terre  Haute  etc.  R.  R. 
Co.,  108  Ind.  152,  9  N.  E.  97,  both  arguendo. 

Propriety  of  using  mileage  basis  in  assessing  value  of  franchise  of 
eommon  carrier.    Note,  Ann.  Oas.  1914B,  199. 

Liability  of  carrier  for  injury  to  passenger  caused  by  slipping  on 
banana  peel  or  the  like.  Note,  Ann.  Gas.  1916E,  1185,  1188,  1189, 
1190. 

Miscellaneous.  Cited  in  Foster  v.  Rowe,  207  U.  S.  581,  52  L.  Ed.  350, 
28  Sup.  Ct.  258,  dismissed  for  want  of  jurisdiction;  Blake  v.  Thome,  2 
Ariz.  350,  16  Pac.  271,  to  point  that  United  States  not  barred  by  cause 
to  which  it  is  not  party;  Hill  v.  Boston,  122  Mass.  380,  23  Am.  Rep. 
367,  and  Johnson  v.  Butler,  31  La.  Ann.  775,  not  in  point;  Hoge  v.  Rich- 
mond etc.  R.  R.  Co.,  93  U.  S.  2,  23  L.  Ed.  781,  incidentally. 

92  17.  8.  618-625,  23  I*.  Ed.  513,  LEWIS  v.  UNITED  STATES. 

Under  act  of  1867,  the  United  States  is  entitled  to  priority  of  payment 
out  of  effects  of  its  bankrupt  or  insolvent  debtor,  and  form  of  indebtedness 
and  nature  of  obligation  are  immaterial. 

Approved  in  Guarantee  Title  etc.  Co.  v.  Title  Guaranty  etc.  Co.,  224 
U.  S.  155, 156,  158,  66  L.  Ed.  708,  709,  32  Sup.  Ct.  457,  bankruptcy  act 
of  1898  did  not  affirm  bankruptcy  act  of  1797,  and  claim  of  United 
States,  not  being  for  taxes  but  mere  debt,  was  not  entitled  to  priority  in 
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distribution  of  bankrupt's  assets  over  claims  for  labor  preferred  by  that 
act;  Title  Guaranty  &  Surety  Co.  v.  Guarantee  Title  etc.  Co.,  174  Fed. 
388,  98  C.  C.  A.  603,  provisions  of  bankruptcy  act  of  1898  did  not  lessen 
rights  of  United  States  under  former  act  giving  priority  to  debt  due  to 
United  States,  and  right  of  surety  on  bond  is  subrogated  to  such  prior- 
ity ;  United  States  v.  Barnes,  24  Blatchf .  471,  31  Fed.  708,  holding  prior- 
ity of  United  States  extends  to  all  debtor's  estate  which  comes  to  hands 
of  assignee;  In  re  Vetterlein,  20  Fed.  110,  where  debt  to  government 
arose  through  making  undervaluations  in  entering  goods  at  custom- 
house ;  Bayne  v.  United  States,  93  U.  S.  643,  23  L.  Ed.  998,  In  re  Bons- 
field  etc.  Mfg.  Co.,  3  Fed.  Cas.  1017,  In  re  Strassburger,  4  Woods,  558, 
Fed.  Cas.  13,526,  and  In  re  Huddell,  47  Fed.  206,  all  reaffirming  rule. 

Priority  of  State  of  United  States  in  payment.    Note,  29  L.  B.  A. 
227,  229. 

Where  language  of  statute  is  clear,  there  should  be  no  construction  of 
its  terms. 

Approved  in  United  States  v.  Chong  Sam,  47  Fed.  884,  Marine  v. 
Packham,  52  Fed.  580,  3  C.  C.  A.  210,  Bent  v.  Hubbardston,  138  Mass. 
100,  and  Benn  v.  Hatcher,  81  Va.  35,  all  following  rule ;  Shallus  v.  United 
States,  155  Fed.  216,  tin  disks,  cut  to  leave  openings  for  filling  cans 
and  used  to  close  openings  in  smaller  cans,  are  not  waste,  within  mean- 
ing of  tariff  act,  but  articles  manufactured  from  tin  plate;  Fowler  v. 
Rome  Dispensary,  5  Ga.  App.  42,  62  S.  E.  663,  where  statute  gave  right 
of  action  against  "any  person"  selling  liquor  to  minor  son,  action  could 
not  be  maintained  against  Rome  Dispensary  for  sale  of  whisky  to  minor 
son;  State  v.  Earnhardt,  170  N.  C.  727,  86  S.  E.  961,  where  judgment 
assigning  person  convicted  of  felony  to  work  on  public  road  did  not  re- 
quire wearing  of  uniform,  superintendent  was  not  guilty  of  misde- 
meanor for  failure  to  require  felon  to  wear  uniform;  Keith  v.  State 
Funding  Board,  127  Tenn.  464,  Ann.  Cas.  1914B,  1145,  155  S.  W.  148, 
exemption  from  taxation  of  State  bonds  issued  to  pay  off  outstanding 
bonded  indebtedness  was  invalid;  dissenting  opinion  in  Palmer  v.  Dis- 
trict of  Columbia,  26  App.  D.  C.  42,  1  L.  R.  A.  (N.  S.)  878,  majority 
holding  that  public  printer,  as  custodian  of  government  printing  office, 
could  be  convicted  of  public  nuisance  for  violation  of  smoke  law. 

United  States  need  not  prove  its  debt  in  bankruptcy  proceedings,  nor 
pursue  partnership  effects  of  principal  debtor  before  filing  bill  against 
trustee  in  bankruptcy. 

Approved  in  In  re  Stoever,  127  Fed.  396,  397,  holding  Bankruptcy 
Act  of  1898,  c.  541,  §  57,  cl.  "n,"  providing  that  claims  shall  not  be 
proved  against  bankrupt's  estate  subsequent  to  one  year  after  adjudica- 
tion, is  statute  of  limitations  and  not  binding  on  United  States. 
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Distinguished  in  United  States  v.  Murphy,  11  Biss.  418,  15  Fed.  592, 
holding  government  cannot  stand  by  while  estate  of  its  debtor  is  being 
administered  and  then  later  assert  claim  against  administrator. 

%  — 

Circuit  Court  has  original  jurisdiction  in*  proceedings  instituted  by  the 
United  States  to  enforce  its  preferred  claim  against  the  assets  of  a  bankrupt 
in  hands  of  trustee  appointed  by  court  of  bankruptcy. 

Approved  in  United  States  v.  Dewey,  39  Fed.  251,  as  to  nature  of 
eanse  of  action  against  assignee  in  bankruptcy  for  wrongfully  paying 
assets  in  his  hands. 

Creditor  of  a  partnership  is  not  required  to  exhaust  his  remedy  at  law 
against  surviving  partner  before  proceeding  in  equity  against  estate  of  de- 
ceased partner. 

Approved  in  United  Sates  v.  Hughes,  161  Fed.  1023,  in  case  of  breach 
of  contract  by  firm,  creditor  may  proceed  directly  against  administrator 
of  deceased  party,  making  surviving  party  partner,  without  suing  firm 
or  surviving  party ;  Doggett  v.  Dill,  108  111.  566,  48  Am.  Rep.  568,  hold- 
ing failure  to  proceed  against  surviving  partner  until  after  his  insol- 
vency, is  no  bar  to  collection  from  estate  of  deceased  partner;  Logan 
v.  Greenlaw,  25  Fed.  307,  arguendo. 

Rights  and  remedies  of  partnership  creditors.    Note,  43  Am.  St. 
Rep.  367. 

Partnership  creditor's  right  to  proceed  against  estate  of  deceased 
partner.    Note,  54  Am.  Dec.  332. 

Equity  will  not  entertain  question  of  marshaling  assets,  unless  both 
funds  are  within  jurisdiction  and  control  of  court. 

Approved  in  Conrader  v.  Cohen,  121  Fed.  802,  58  C.  C.  A.  249,  hold- 
ing partnership  creditors  entitled  to  share  ratably  with  individual  cred- 
itors in  individual  assets  of  bankrupt  when  there  is  no  partnership 
estate  and  no  solvent  partner;  Harrigan  v.  Gilchrist,  121  Wis.  345, 
99  N.  W.  975,  receiver  may  burden  trust  fund  with  expense  of  con- 
verting into  money  property  in  which  he  has  only  equitable  title,  cred- 
itors of  insolvent  having  property  as  collateral,  though  no  surplus  is 
obtainable  therefrom;  In  re  Vetterlein,  44  Fed.  61,  arguendo. 

Distinguished  in  Van  Winkle  v.  Blachford,  54  W.  Va.  650,  46  S.  E. 
601,  creditor  of  insolvent,  after  having  applied  on  debt  due  him  value 
of  securities  in  his  hands,  can  prove  only  balance  due  him  against  estate 
of  insolvent. 

Creditor  holding  collaterals  Is  not  bound  to  apply  them  before  enforcing 
his  direct  remedy  against  debtor. 

Approved  in  Wagner  v.  Kohn,  225  Fed.  721,  in  action  by  trustee  of 
insolvent  bank  to  recover  on  note  to  bank,  maker  of  note  for  accom- 
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modation  of  corporation  was  entitled  to  have  proceeds  of  bonds  depos- 
ited as  security  used  for  payment  of  note;  Commercial  etc.  Bank  v. 
Robert  H.  Jenks  Lumber  Co.,  194  Fed.  736,  738,  collateral  security 
deposited  by  lumber  company  with  bank  was  security  for  all  its  in- 
debtedness, and  bank  was  entitled  to  prove  full  claim  for  amount  due 
at  time  of  insolvency ;  Ambler  v.  Ames,  1  App.  D.  C.  196,  that  collateral 
security  given  in  connection  with  previous  liability,  which  was  con- 
sideration for  note  sued  upon,  has  not  been  returned,  is  no  defense  to 
action  on  promissory  note;  Sternberger  v.  Sussman,  69  N.  J.  Eq.  200, 
60  Atl.  196,  mortgagee  may  foreclose,  though  mortgage  is  also  lien 
on  lands  in  another  State  which  are  adequate  security;  Merrill  v. 
National  Bank  of  Jacksonville,  173  U.  S.  140,  48  L.  Ed.  644,  19  Sup. 
Ct.  364,  and  Chemical  National  Bank  v.  Armstrong,  59  Fed.  375,  378, 
28  L.  R.  A.  234,  235,  8  C.  C.  A.  155  (reversing  50  Fed.  803,  804),  both 
holding  creditors  of  insolvent  national  bank  cannot  be  required,  in 
proving  their  claims,  to  allow  credit  for  any  collection  made  after 
date  of  declared  insolvency  from  collateral  securities  held  by  them; 
In  re  Strassburger,  4  Woods,  559,  Fed.  Cas.  13,526,  and  Childs  v.  N.  B. 
Carlstein  Co.,  76  Fed.  96,  both  reaffirming  rule;  Doe  v.  Northwestern 
Coal  etc.  Co.,  78  Fed.  72,  holding  creditor  of  corporation  holding  secur- 
ity for  his  debt,  cannot  be  compelled  to  exhaust  such  security  before 
resorting  to  general  assets  of  corporation;  Germania  Sav.  Bank  v. 
Peuser,  40  La.  Ann.  799,  5  South.  76,  holding  fact  that  creditor  holds 
securities  does  not  prevent  him  from  pursuing  legal  remedies  for  en- 
forcement of  debt;  Wheeler  v.  Walton  &  Whann  Co.,  72  Fed.  967, 
Levy  v.  Chicago  Nat.  Bank,  158  111.  96,  30  L.  R.  A.  382,  42  N.  E.  131, 
and  People  v.  Remington,  121  N.  Y.  334,  8  L.  R.  A.  460,  24  N  E.  794, 
applying  rule  to  claim  against  a  bankrupt;  Marberry  v.  Farmers'  etc. 
Bank,  6  Tex.  Civ.  App.  609,  26  S.  W.  216,  where  pledgee,  holding  col- 
lateral securities,  maintained  action  against  principal  debtor  without 
accounting  for  securities;  Sullivan  v.  Erie,  8  Colo.  App.  12,  44  Pac. 
952,  holding  further,  as  to  allowance  to  be  made  creditor,  if  bankrupt 
when  he  has  realized  part  of  his  claim  from  sale  of  securities;  Morton 
v.  Gram1  in,  68  Md.  561,  13  Atl.  345,  holding:  creditor  having  lien  on 
property  outside  of  State  will  not  be  compelled  to  enforce  it  in  order 
to  release  property  in  State  on  which  he  also  has  lien;  In  re  Meyer, 
78  Wis.  622,  23  Am.  St.  Rep.  439,  11  L.  R.  A.  843,  48  N.  W.  56,  arguendo. 
Distinguished  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Idaho  Ry.  etc. 
Power  Co.,  228  Fed.  978,  trustee  of  mortgage  of  property  of  insolvent 
corporation  is  entitled  to  share  as  creditor  in  unmortgaged  assets  in 
hands  of  receiver  on  basis  of  amount  of  deficiency  judgment  only,  under 
Idaho  statute;  dissenting  opinion  in  Merrill  v.  National  Bank  of  Jack- 
sonville, 173  U.  S.  167,  168,  176,  43  L.  Ed.  653,  654,  19  Sup.  Ct.  374, 
majority  holding  creditors  of  insolvent  national  bank  cannot  be  re- 
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* 
quired,  in  proving  their  claims,  to  allow  credit  for  any  collection  made 

after  date  of  declared  insolvency  from  collateral  securities  held  by  them. 
Pledgee's  remedy  by  suit  on  debt.    Note,  79  Am.  Dec.  500. 

Miscellaneous.  Cited  in  Allison  v.  First  Nat.  Bank,  200  Fed.  1021, 
118  C.  C.  A.  664,  incidentally;  Shain  v.  Goodwin,  46  Fed.  567,  Blount 
v.  Munroe,  60  Ga.  64,  Brady  v.  Brady,  71  Ga.  78,  Lingo  v.  Harris,  73 
Ga.  30,  and  Mayor  etc.  of  Brunswick  v.  King,  91  Ga.  524,  17  S.  E.  940, 
not  in  point. 

92  XT.  S.  625-631,  28  L.  Ed.  628,  TOWN  OF  CONCOBD  v.  PORTSMOUTH 
SAY.  BANK. 

Constitution  can  no  more  impair  the  obligation  of  a  contract  than  ordi- 
nary legislation  can. 

Cited  in  State  v.  Hickman,  9  Mont.  379,  8L.R.A.  405,  23  Pac.  743, 
arguendo. 

Power  given  by  Illinois  statute  of  1867,  authorizing  towns  to  appropri- 
ate money  in  aid  of  railroads,  to  be  paid  when  road  was  constructed  through 
town,  was  annulled  by  Constitution  of  1870  if  road  was  not  constructed  at 
that  date. 

Approved  in  Paige  v.  Town  of  Rochester,  137  Fed.  665,  where  town 
railroad  aid  subscription  provides  that  selectmen  were  authorized  to 
contract  with  railroad,  which  contract  should  embody  terms  of  "fore- 
going note,"  making  of  contract  not  necessary  to  entitle  railroad's  re- 
ceiver to  benefit  of  subscription  on  compliance  with  terms  of  note; 
Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  912,  city  could  not, 
under  Const.  S.  D.,  art.  XIII,  §  4,  as  amended  in  1902,  issue  bonds  for 
waterworks  on  note  taken  before  its  adoption,  under  statute  providing 
that  majority  of  electors  should  be  determined  by  vote  for  mayor  at 
last  preceding  city  election;  State  v.  Board  of  Commrs.  of  Clinton 
County,  166  Ind.  185,  76  N.  E.  993,  under  statute  authorizing  donation 
to  railroad  "after"  assessments  had  been  collected,  railroad,  having 
constructed  road,  could  not  maintain  mandamus  to  require  collection 
of  tax;  Cooper  Hospital  v.  Camden,  68  N.  J.  L.  701,  54  Atl.  423,  holding 
where  before  Cooper  hospital  was  endowed  in  manner  contemplated  by 
charter,  its  exemption  from  taxation  was  annulled  by  constitutional 
amendments  of  1875,  its  lands  are  subject  to  taxation  under  act  of  1894 ; 
Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  666,  40  L.  Ed.  845,  16 
Sup.  Ct.  710,  holding  legislature  may  repeal  laws  authorizing  municipal 
subscription  to  railways,  though  such  laws  were  in  existence  at  time 
railroad  was  chartered;  Green  v.  Dyersburg,  2  tflipp.  502,  Fed.  Cas. 
5756,  holding  where  bonds  are  issued  to  railroad  company  on  condi- 
tion that  it  will  construct  its  road  in  certain  manner,  failure  to  so 
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construct  renders  bonds  Void;  Norton  v.  Brownsville,  129  U.  S.  490, 
32  L.  Ed.  779,  9  Sup.  Ct.  326,  Commissioners  of  Wilkes  County  v.  Call, 
123  N.  C.  320,  322,  44  L.  R.  A.  256,  31  S.  E.  485,  486,  and  Commissioners 
of  Buncombe  County  v.  Payne,  123  N.  C.  487,  31  S.  E.  711,  where 
adoption  of  new  Constitution  was  held  to  have  annulled  all  special 
.  powers  conferred  by  legislature,  remaining  unexecuted,  and  not  granted 
in  conformity  with  its  requirements;  Falconer  V/  Buffalo  etc.  R.  R.  Co., 
69  N.  T.  498,  holding  similarly  under  similar  New  York  laws;  Wade  v. 
Walnut,  105  U.  S.  3,  26  L.  Ed.  1028,  holding  as  to  date  when  Constitu- 
tion of  1870  took  effect;  Wadsworth  v.  St.  Croix  Co.,  4  Fed.  385,  and 
Young  v.  Clarendon,  26  Fed.  809,  both  arguendo. 

Distinguished  in  Moultrie  v.  Rockingham  Ten-Cent  Sav.  Bank,  92 
U.  S.  632,  635,  23  L.  Ed.  632,  633,  where  power  given  to  county  to  sub- 
scribe for  stock  was  unfettered,  except  as  to  time  of  payment  therefor, 
and  had  been  exercised  before  Constitution  of  1890  took  effect;  Enfield 
v.  Jordan,  119  Uj  S.  691,  30  L.  Ed.  528,  7  Sup.  Ct.  364,  Fairfield  v. 
Gallatin,  100  U.  S.  49,  50,  52,  54,  25  L.  Ed.  545,  546,  and  Louisville 
v.  Portsmouth  Sav.  Bank,  104  U.  S.  471,  26  L.  Ed.  775,  all  holding 
Supreme  Court  of  Illinois  having  decided  that  it  was  not  intention  of 
framers  of  Constitution  to  invalidate  donations  authorized,  that  de- 
cision is  binding  on  Supreme  Court;  Nevada  Bank  v.  Steinmitz,  64  Cal. 
316,  30  Pac.  975,  holding  repeal  of  railroad-aid  act  could  not  affect 
contract  partially,  performed;  Clay  v.  Society  for  Savings,  104  U.  S. 
590,  26  L.  Ed.  860,  and  Nelson  v.  Haywood  Co.,  87  Tenn.  789,  790, 
801,  805,  4  L.  R.  A.  655,  657,  658,  11  S.  W.  887,  890,  891,  where  dona- 
tion was  legally  authorized  before  power  to  do  so  was  taken  away  by 
constitutional  amendment. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec  670,  688. 

Authority  of  public  officer  to  complete  bond  issue  after  repeal  of 
statute  authorizing  issue.    Note,  Ann.  Oaa.  1916E,  406. 

Bonds  issued  by  municipality  to  pay  a  donation  to  railroad  cfrmpany 
which  it  had  no  power  to  make  are  void. 

Approved  in  Sykes  v.  Mayor  etc.  of  Columbus,  55  Miss.  142,  holding 
legislature  cannot  ratify  and  legalize  illegal  issuance  of  bonds. 

Miscellaneous.  Cited  in  Gay  v.  Hudson  River  Electric  Power  Co., 
178  Fed.  506,  Federal  court  follows  construction  of  statute  by  State 
court  that  attorney  employed  by  electric  company  to  procure  options 
on  water-power  sites  was  not  laborer  entitled  to  preference  in  distribu- 
tion of  assets  of  insolvent  corporation;  New  Orleans  Water  Works  v. 
Southern  Brewing  Co.,  36  Fed.  834,  incidentally. 
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92  TJ.  8.  631-637,  23  L.  Ed.  631,  COUNTY  OF  MOUIiTBIE  T.  ROOKINQ- 
HAM  SAVINGS  BANS.' 

Subscription  to  stock  may  be  consummated  without  actual  manual  sub- 
scription on  books  of  company. 

Approved  in  Cass  v.  Gillett,  100  U.  S.  594,  25  L.  Ed.  587,  Bates  Co.  t. 
Winters,  112  U.  S.  327,  28  L.  Ed.  745,  5  Sup.  Ct.  158,  and  State  v.  Board 
of  Commissioners  of  Delaware,  92  Ind.  502,  upholding  subscription  made 
by  municipality  to  railroad  stock;  Nelson  v.  Haywood,  87  Tenn.  797,  4 
L.  R.  A.  656,  11  S.  W.  889,  holding  resolution  by  County  Court  to  sub- 
scribe, and  present  acceptance  by  company  of  such  subscription  is  bind- 
ing and  complete;  Falconer  v.  Buffalo  etc.  R.  R.  Co.,  69  N.  T.  500, 
arguendo. 

Distinguished  in  Bates  v.  Winters,  97  IT.  S.  89,  24  L.  Ed.  934,  where 
under  facts  resolution  of  board  of  supervisors  was  held  not  to  consti- 
tute a  subscription. 

Illinois  Constitution  of  1870  abrogated  authority  of  municipalities  to 
make  subscription  to  railroad  stock. 

Approved  in  Nelson  v.  Haywood,  87  Tenn.  789,  4  L.  R.  A.  655,  11 
S.  W.  887,  to  effect  that  subscriptions  made  after  adoption  of  constitu- 
tional provision  prohibiting  same,  are  void. 

Wnere  municipality  has  made  contract  to  subscribe  fox  stock  of  railroad, 
its  bonds  to  be  Issued  when  road  was  completed,  such  contract  cannot  be 
affected  by  subsequent  constitutional  provision  prohibiting  municipalities 
giving  aid  to  railroads. 

Approved  in  May  v.  Cass  County,  12  N.  D.  142,  96  N.  W.  294,  where 
county  commissioners  issued  twenty-year  drainage  bonds  under  Rev. 
Codes  1899,  §  1474,  but  before  bonds  actually  signed  and  delivered  stat- 
ute amended  so  that  bonds  issued  thereunder  should  mature  in  from 
three  to  seven  years,  amendment  did  not  apply  to  such  bonds;  North  v. 
McMahan,  26  Okl.  514,  110  Pac.  1119,  act  for  protection,  validation  and 
sale  of  bond  issues  of  State  was  prospective  and  did  not  affect  issue  of 
courthouse,  jail  and  bridge  bonds  voted  at  prior  election;  Red  River 
Furnace  Co.  v.  Tennessee  etc.  R.  R.  Co.,  113  Tenn.  716,  87  S.  W.  1020, 
where  after  popular  vote  council  passed  resolution  authorizing  mayor 
to  subscribe  for  stock,  but  no  subscription  made  until  eight  months  later, 
subscription  not  completed  until  actual  subscription ;  Powell  v.  Madison, 

107  Ind.  115,  8  N.  E.  35,  holding  inhibition  in  Federal  Constitution 
against  State  laws  impairing  obligation  of  contracts,  applies  to  Consti- 
tution as  well  as  statutory  laws;  Bound  v.  Wisconsin  Central  R.  R.  Co., 
45  Wis.  565,  where  holding  was  reaffirmed  under  similar  state  of  facts; 
Nelson  v.  Haywood,  87  Tenn.  793,  794,  4  L.  R.  A.  656,  11  S.  W.  888, 
arguendo. 


32  U.  S.  631-637         NOTES  ON  U.  St  REPORTS.  196 

Distinguished  in  Buffalo  etc.  R.  R.  Co.  v.  Falconer,  103  U.  S.  827,  26 
L.  Ed.  473  (affirming  69  N.  Y.  498),  where  authority  under  statute  to 
subscribe  for  stock  did  not  exist  until  after  adoption  of  constitutional 
provision  annulling  statute. 

Authority  of  public  officer  to  complete  bond  issue  after  repeal  of 
statute  authorizing  issue.    Note,  Ann.  Oas.  1916E,  407. 

Bonds  showing  by  recital  that  subscription  for  stock  for  which  they 
were  Issued  was  made  prior  to  constitutional  provision  prohibiting  it  estop 
municipality  to  deny  that  fact. 

Approved  in  Independent  School  Dist.  v.  Rew,  111  Fed.  8,  65  L.  R.  A. 
364,  49  C.  C.  A.  198,  holding  certificate  of  existence  of  preliminary  facts 
estops  municipality  from  denying  existence  of  such  facts  against  bona 
fide  bondholder;  Hughes  County  v.  Livingston,  104  Fed.  313,  43  C.  C.  A. 
541,  holding  recital  by  county  commissioners  whose  duty  it  was  to  can- 
vass vote  that  proposition  to  issue  bonds  had  been  sustained  concludes 
county;  Wesson  v.  Town  of  Mt.  Vernon,  98  Fed.  809,  39  C.  C.  A.  301, 
holding  recitals  in  refunding  bonds  that  they  are  issued  in  pursuance 
of  statute  authorizing  their  issuance  for  purpose  of  refunding  certain 
obligations  estop  township  to  repudiate  obligation  where  it  has  received 
and  used  proceeds;  Randolph  v.  Post,  93  U.  S.  514,  23  L.  Ed.  959,  Or- 
leans v.  Piatt,  99  U.  S.  682,  25  L.  Ed.  406,  Pompton  v.  Cooper  Union, 
101  U.  S.  204,  25  L.  Ed.  805,  Moulton  v.  Evansville,  25  Fed.  386,  Chilton 
v.  Gratton,  82  Fed.  878,  Flagg  v.  School  District,  4  N.  D.  52,  25  L.  R.  A. 
372,  58  N.  W.  507,  Nelson  v.  Haywood,  87  Tenn.  795,  807,  4  L.  R.  A. 
656,  659,  11  S.  W.  888,  891,  and  Coler  v.  Dwight  School  Twp.,  3  N.  D. 
259,  260,  28  L.  R.  A.  653,  55  N.  W.  591,  all  holding  municipality,  as 
against  innocent  purchaser,  estopped  from  showing  preliminary  steps 
necessary  to  power  to  issue  bonds  had  not  been  complied  with  when 
bonds  were  issued  by  officers  whose  duty  it  was  to  pass  on  those  matters, 
and  contained  recital  that  they  had  been  performed ;  Chandler  v.  Attica, 
21  Blatchf .  505,  18  Fed.  304,  holding  as  to  when  reissue  of  bonds  will 
be  held  to  constitute  waiver  of  defects  in  old  bonds. 

Distinguished  in  Buchanan  v.  Litchfield,  102  U.  S.  291,  26  L.  Ed.  140, 
where  recitals  in  bonds  were  held  not  to  estop  city  from  showing  they 
were  issued  contrary  to  law. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  670,  671, 
688. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  953. 

Miscellaneous.  Cited  in  Wade  v.  Walnut,  105  U.  S.  3,  26  L.  Ed. 
1028,  as  to  date  when  Illinois  Constitution  of  1870  took  effect. 
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Where  municipality  issues  its  bonds  under  statute  imposing  certain  pre- 
requisites upon  right  to  do  so,  and  a  limit  upon  the  Indebtedness  to  be 
created,  but  leaving  determination  of  question  whether  such  conditions  have 
been  performed  with  officers  Issuing  bonds,  recital  in  bonds  that  conditions 
have  been  performed  estops  municipality  from  denying  such  facts  after 
bonds  have  passed  to  bona  fide  purchaser. 

Approved  in  Municipal  Trust  Co.  v.  Johnson  City,  116  Fed.  470,  53 
C.  C.  A.  178,  holding  recital  in  city  bonds  that  statutory  limitation  for 
railroad  aid  bonds  has  not  been  exceeded  estops  city ;  Independent  School 
Dist.  v.  Rew,  111  Fed:  8,  55  L.  R.  A.  364,  49  C.  C.  A.  198,  holding  cer- 
tificate of  municipal  officers  of  issuance  pursuant  to  statute  authorizing 
their  issuance  estops  municipality  from  denying  existence  of  debt  for 
which  refunding  bonds  were  issued;  City  of  Beatrice  v.  Edminson,  117 
Fed.  432,  54  C.  C.  A.  601,  and  Board  of  Commrs.  v.  Sutliff,  97  Fed.  277, 
38  C.  C.  A.  167,  both  holding  recital  by  county  commissioners  in  munici- 
pal bonds  that  constitutional  debt  limitation  has  not  been  exceeded 
estops  county  from  denying  truth  of  recital  as  against  bona  fide  pur- 
chaser ;  Humboldt  v.  Long,  92  U.  S.  644,  645,  23  L.  Ed.  754,  Wilson  v. 
Salamanca  Twp.,  99  U.  S.  504,  25  L.  Ed.  331,  Clay  v.  Society  for  Sav- 
ings, 104  U.  S.  586,  26  L.  Ed.  859,  Phelps  v  Lewiston,  15  Blatchf  152, 
Fed.  Cas.  11,076,  Moulton  v.  Evansville,  25  Fed.  386,  387,  Potter  v. 
Chaffee,  33  Fed.  615,  National  Life  Ins.  Co.  v.  Board  of  Education,  62 
Fed.  792,  10  C.  C.  A.  637,  Chilton  v.  Gratton,  82  Fed.  878,  Fulton  v. 
Riverton,  42  Minn.  397,  44  N.  W.  258,  Flagg  v.  School  District,  4  N.  D. 
51,  52,  25  L.  R.  A.  372,  58  N.  W.  506,  507,  and  Bond  Debt  Cases,  12  R.  C. 
275,  all  reaffirming  rule;  Moultrie  Co.  v.  Fairfield,  105  U.  S.  374,  379, 

26  L.  Ed.  947,  949,  Sherman  Co.  v.  Simons,  109  U.  S.  737,  27  L.  Ed. 
1094,  3  Sup.  Ct.  504,  Dallas  v.  McKcnzie,  110  U.  S.  687,  28  L.  Ed.  286, 
Chaffee  Co.  v.  Potter,  142  U.  S.  364,  35  L.  Ed.  1043,  12  Sup.  Ct.  219, 
Gunnison  County  Commrs.  v.  Rollins,  173  U.XS.  271,  272,  43  L  Ed.  697, 
19  Sup.  Ct.  396,  and  Dudley  v.  Board  of  Commrs.  of  Lake  County,  80 
Fed.  677,  26  C.  C.  A.  82,  where  county  was  estopped  from  showing  legal 
limit  of  indebtedness  had  been  exceeded;  Brown  v.  Milliken,  42  Kan. 
775,  23  Pac.  169,  where  township  was  estopped  from  showing  irregulari- 
ties in  issuance  of  funding  bonds;  Nolan  Co.  v.  State,  83  Tex.  195,  17 
S.  W.  827,  holding  county  estopped  from  showing  bonds  were  not  issued 
for  purpose  for  which  purported;  Hamlin  v.  Meadville,  6  Neb.. 235,  Hurt 
v.  Hamilton,  25  Kan.  79,  Commissioners  of  Marion  County  v.  Clark,  94 
U.  S.  284,  24  L.  Ed.  61,  Turner  v.  Commissioners  of  Woodson  County, 

27  Kan.  316,  and  Citizens'  Bank  v.  Terrell,  78  Tex.  458,  14  S.  W.  1005, 
all  arguendo. 

Distinguished  in  Town  of  Aurora  v.  Hayden,  23  Colo.  App.  28,  126 
Pac.  1118,  in  action  by  bona  fide  purchaser  for  recovery  upon  town 
waterworks  bonds  reciting  that  bonds  were  in  regular  and  due  form 
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as  required  by  law,  town  was  not  estopped  from  setting  up  invalidity 
of  ordinance  for  want  of  publication;  National  life  Ins.  Go.  v.  Mead, 
13  S.  D.  48,  79  Am,  St.  Rep.  882,  82  N.  W.  80,  holding  city  not  estopped 
by  bond  recitals  to  assert  that  bond  issue  created  indebtedness  beyond 
constitutional  limitation,  where  books  showing  amount  of  debt  and 
amount  of  taxable  property  are  accessible  records;  Dixon  v.  Field,  111 
U.  S.  94,  95,  28  L.  Ed.  864,  4  Sup.  Ct.  320,  321,  holding  recital  of  facts 
which  corporate,  officers  had  no  authority  to  determine,  or  a  recital  of 
matters  of  law,  does  not  estop  municipality;  School  District  v.  Stone, 
106  U.  S>  186,  27  L.  Ed.  91,  1  Sup.  Ct.  86,  and  Sutliff  v.  Lake  County 
Cdmmrs.,  147  U.  S.  235,  87  L.  Ed.  149,  13  Sup.  Ct.  320,  where  county 
was  held  not  estopped  from  showing  bonds  issued  increased  its  indebted- 
ness beyond  constitutional  limit;  Kelly  v.  Milan,  21  Fed.  861,  holding, 
where  statute  provides  towns  of  certain  population  may  issue  bonds, 
town  is  not  estopped  from  showing  it  did  not  have  required  population 
at  time  bonds  were  issued;  Ninth  Nat.  Bank  v.  Knox,  37  Fed.  78,  holding 
recital  in  bond,  as  to  statute  under  which  it  was  issued,  does  not  estop 
holder  from  showing  it  was  issued  under  general  law ;  Francis  v.  Howard 
Co.,  50  Fed.  57,  60  (affirmed  in  54  Fed.  488,  4  C.  C.  A.  460),  holding, 
where  single  purchaser  purchases  bonds  in  excess  of  amount  county  is 
authorized  to  issue,  county  is  not  estopped  from  showing  issue  illegal; 
Johnson  v.  Charleston  etc.  R.  R.  Co.,  100  Tenn.  147,  44  S.  W.  672,  hold- 
ing, where  statute '  permits  municipality  to  issue  bonds  to  particular 
corporation  only,  it  is  not  estopped  by  recitals  from  showing  bonds 
were  in  fact  issued  to  another  corporation. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded 
as  affecting  validity  thereof  in  hands  of  purchaser.  Note,  17 
Ann.  Oas.  1246. 

Where  all  prerequisite  facts  to  execution  and  issue  of  bonds  are  referred 
by  statute  to  commissioner  for  determination,  a  purchaser  is  not  required  to 
look  beyond  recitals  in  bonds  and  legislative  act  for  authority  for  issuance. 
Approved  in  Municipal  Trust  Co.  v.  Johnson  City,  116  Fed.  466,  53 
C.  C.  A.  178,  holding  recital  in  municipal  railroad  aid  bonds  of  issuance 
pursuant  to  Shannon's  Tenn.  Code,  §  1558  et  seq.,  precludes  city  from 
denying  that  railroad  was  domestic  corporation;  Hughes  County  v. 
Livingston,  104  Fed.  313,  43  C,  C.  A.  541,  holding  certificate  in  municipal 
bonds  by  county  commissioners  authorized  to  canvass  vote  that  bond 
proposition  had  been  sustained  estops  county  from  denying  truth  of 
recitals ;  dissenting  opinion  in  City  of  Santa  Cruz  v.  Waite,  98  Fed.  397, 
39  C.  C.  A.  106,  majority  holding  under  California  act  of  March  1, 1893, 
recitals  in  municipal  refunding  bonds  do  not  estop  city  from  denying 
that  bonds  were  issued  for  debt  not  refundable ;  Darlington  v.  La  Clede, 
4  Dill.  206,  Fed.  Cas.  3577,  where  bona  fide  holder  of  bonds  was  held 
entitled  to  presume  election  had  been  held  authorizing  their  issue; 
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Chandler  v.  Attica,  21  Blatchf.  505,  18  Fed.  304,  holding,  where  town 
cancels  old  bonds  and  issues  new  ones  in  place  thereof,  it  will  be  pre- 
sumed it  waived  defects  in  originals;  Rathbone  v.  Board  of  Commis- 
sioners of  Kiowa  County,  83  Fed.  131,  27  C.  C.  A.  477,  where,  because 
of  broad  recitals  in  bonds,  purchasers  were  held  under  no  obligation  to 
ascertain  whether  officers  issuing  same  had  acted  within  scope  of  their 
authority;  D'Esterre  v.  Brooklyn,  90  Fed.  589,  holding,  where  enabling 
statute  commands  bonds  shall  be  non-negotiable  in  form,  purchaser  is 
presumed  to  have  notice  of  such  fact;  Walnut  v.  Wade,  103  U.  S.  695, 

26  L.  Ed.  530,  Belo  v.  Forsythe  County  Commrs.,  76  N.  C.  494,  and  Coler 
v.  Board  of  County  Commrs.  of  Santa  Fe,  6  N.  M.  122,  130,  135,  136, 

27  Pac.  626,  629,  630,  reaffirming  rule;  Cutler  v.  Board  of  Supervisors 
of  Madison  County,  56  Miss.  123,  where  decision  of  board  of  super- 
visors as  to  result  of  bond  election  was  held  binding  on  county;  State 
v.  Commissioners  of  Kiowa  County,  39  Kan.  659,  7  Am.  St.  Rep.  570, 
19  Pac.  926,  holding  payment  of  bonds  could  not  be  avoided  on  ground 
of  irregularities  in  election  authorizing  their  issue;  Anderson  v.  Hous- 
ton etc.  R.  R.  Co.,  52  Tex.  243,  holding,  where  result  of  an  election  is 
by  law  to  be  declared  by  any  tribunal,  action  of  that  tribunal  is  con- 
clusive, unless  impeached  by  direct  proceedings;  Center  Township  v. 
Hunt,  16  Kan.  439,  and  Hays  v.  Hill,  17  Kan.  362,  both  arguendo. 

Distinguished  in  dissenting  opinion  in  Wilson  v.  Board  of  Education 
of  Huron  City,  12  S.  D.  557,  81  N.  W.  958,  majority  holding  recitals 
in  school  bonds  of  compliance  with  conditions  precedent  to  issuance 
estop  board  of  education  from  asserting  noncompliance  with  constitu- 
tional provision  as  to  making  provision  for  tax  to  pay  interest  and  prin- 
cipal ;  Buchanan  v.  Litchfield,  102  U.  S.  291,  26  L.  Ed.  140,  holding  recital 
of  issue  under  authority  of  statute  and  city  ordinance  did  not  neces- 
sarily imply  compliance  with  constitutional  provision  limiting  borrowing 
power;  dissenting  opinion  in  Coler  v.  Board  of  County  Commrs.  of  Santa 
Fe,  6  N.  M.  146,  149, 163,  27  Pac.  634,  635,  639,  majority  following  rule ; 
Williamsport  v.  Commonwealth,  84  Pa.  St.  498,  24  Am.  Rep.  219,  where 
question  was  whether  a  limitation  on  power  to  borrow  money  limited 
municipality's  power  to  perform  necessary  municipal  duties. 

Railroad  aid  bonds,  validity  of,  in  hands  of  innocent  holder  for 
value.    Note,  18  Am.  Rep.  268,  269. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  836. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  688. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  958,  966,  977. 

« 

Miscellaneous.  Cited  in  West  Plains  Twp.  v.  Sage,  69  Fed.  953,  16 
C.  C.  A.  553,  incidentally. 
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92  U.  8.  642-651,  23  L.  Ed.  752,  HUMBOLDT  TOWNSHIP  V.  LONG. 

Bonds  for  a  sum  certain,  certificates  of  indebtedness  to  a  railroad  com- 
pany or  bearer,  payable  on  certain  day  at  certain  place,  on  presentation  and 
surrender,  are  negotiable,  and  entitle  holder  to  equities  of  bona  fide  pur- 
chaser before  maturity. 

Approved  in  Stowell  v.  Rialto  Lrr.  Dist.,  155  Cal.  223,  100  Pac.  252, 
irrigation  bonds  providing  that  installments  of  principal  should  be  pay- 
able only  on  surrender  of  coupons  covering  such  installment  did  not 
render  bonds  non-negotiable;  Lane  v.  Embden,  72  Me.  364,  holding  the 
word  "bond"  may  include  instruments  not  under  seal,  whereby  maker 
obligates  himself  to  do  some  act ;  Williamsport  v.  Commonwealth,  84  Pa. 
St.  498,  24  Am.  Rep.  219,  arguendo. 

Negotiability  of  municipal  bonds.    Note,  5  Ann.  Gas.  196. 

All  prerequisite  facts  to  issue  of  bonds  being  referred  by  statute  to 
commissioners,  who  issue  same,  reciting  compliance  with  statute,  purchasers 
are  not  bound  to  look  beyond  statute  and  recitals;  and  town  will  not  be  per- 
mitted to  show  that  in  issuing  bonds  it  had  exceeded  limit  of  indebtedness 
established  by  Constitution. 

Approved  in  City  of  Beatrice  v.  EdminSon,  117  Fed.  432,  54  C.  C.  A. 
60} ,  and  Board  of  Commrs.  v.  Sutliff,  97  Fed.  277,  38  C.  C.  A.  167,  both 
holding  recital  by  county  commissioners  in  municipal  bonds  that  consti- 
tutional debt  limitation  has  not  been  exceeded  estops  county  from  deny- 
ing truth  of  recitals  as  against  bona  fide  purchaser;  Municipal  Trust 
Co.  v.  Johnson  City,  116  Fed.  466,  470,  53  C.  C.  A.  178,  holding  recitals 
in  railroad  aid  bonds  issued  under  Tennessee  statute,  issuance  pursuant 
to  statute,  preclude  city  from  asserting  that  debt  limitation  for  railroad 
aid  has  been  exceeded  or  from  denying  that  railroad  was  domestic  cor- 
poration; Board  of  Commrs.  of  Stanly  County  v.  Coler,  113  Fed.  716, 
51  C.  C.  A.  379,  holding  where  county  received  railroad  stock  and  paid 
interest  on  bonds.,  it  is  estopped  by  recitals  in  railroad  aid  bonds  that 
they  were  issued  under  authority  of  statute,  to  deny  that  subscription 
was  necessary  to  aid  completion  of  road ;  Darlington  v.  La  Clede,  4  Dill. 
206,  Fed.  Cas.  3577,  where  purchaser  of  bonds,  was  held  entitled  to  pre- 
sume that  they  had  been  authorized  by  proper  election;  Moultrie  Co. 
v.  Fairfield,  105  U.  S.  374,  26  L.  Ed.  947,  Sherman  v.  Simons,  109  U.  S. 
737,  27  L.  Ed.  1094,  3  Sup.  Ct.  504,  Gunnison  County  Commrs.  v.  Rollins, 
173  U.  S.  272,  43  L.  Ed.  697,  19  Sup.  Ct.  396,  Dudley  v.  Board  of 
Commrs.  of  Lake  County,  80  Fed.  677,  26  C.  C.  A.  82,  and  Coler  v. 
Board  of  County  Commrs.  of  Santa  Fe,  6  N.  M.  130,  136,  27  Pac.  629, 
630,  all  reaffirming  rule;  Dallas  v.  McKenzie,  110  U.  S.  687,  28  L.  Ed. 
286,  4  Sup.  Ct.  184,  Carrier  v.  Shawangunk,  20  Blatchf .  310,  10  Fed.  223, 
Fulton  v.  Riverton,  42  Minn.  397,  44  N.  W.  258,  and  Belo  v.  Commis- 
sioners, 76  N.  C.  496,  all  reaffirming  rule ;  Coler  v.  Dwiffht  School  Twp., 
3  N.  D.  259,  28  L.  R.  A.  653,  55  N.  W.  591,  holding  school  district 
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estopped  from  showing  all  preliminary  steps  were  not  performed;  Flagg 
v.  School  District,  4  N.  D.  51,  25  L.  R.  A.  372,  58  N.  W.  506,  holding 
role  applicable  to  non-negotiable  instruments  as  well  as  negotiable; 
Bond  Debt  Cases,  12  S.  C.  275,  holding  rule  applies,  although  officers 
were  guilty  of  gross  fraud;  Nolan  Co.  v.  State,  83  Tex.  195,  17  S.  W. 
827,  holding  county  estopped  from  showing  bonds  were  not  issued  for 
purpose  for  which  purported;  dissenting  opinion  in  Watson  v.  Sutro, 
86  Cal.  524,  24  Pac.  179,  Harrington  v.  Plainview,  27  Minn.  226,  6  N.  W. 
777,  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  574,  43 
L.  Ed  1091,  19  Sup.  Ct.  825,  and  Hays  v.  Hill,  17  Kan.  362,  all  arguendo. 
Distinguished  in  Faulkenstein  Tp.  v.  Fitch,  2  Kan.  App.  209,  43  Pac. 
281,  where  township  officers  signing  bonds  were  not  tribunal  to  deter- 
mine whether  conditions  precedent  had  been  complied  with,  bona  fide 
purchasers  were  bound  to  inquire  into  legality  of  issue;  National  Life 
Ins.  Co.  v.  Mead,  13  S.  D.  48,  79  Am  St.  Rep.  882,  82  N.  W.  80,  holding 
city  not  estopped  by  bond  recitals  to  assert  that  bond  issue  created  in- 
debtedness beyond  constitutional  limitation,  where  books  showing 
amount  of  debt  and  amount  of  taxable  property  are  accessible  records; 
Green  v.  Dyersburg,  2  Flipp.  501,  Fed.  Cas.  5756,  holding  town  not 
estopped  from  showing  nonperformance  of  precedent  condition  stated  in 
bond;  Sutliff  v.  Lake  County  Commrs.,  147  U.  S.  235,  37  L.  Ed.  149, 
13  Sup.  Ct.  320 'Francis  v.  Howard,  50  Fed.  57,  60,  where  county  was 
held  not  estopped  from  showing  bonds  were  issued  in  excess  of  debt  per- 
mitted by  Constitution;  Faulkenstein  v.  Fitch,  2  Kan.  App.  209,  43  Pac. 
281,  where  township  officers  were  not  authorized  to  pass  on  preliminary 
facts;  dissenting  opinion  in  Coler  v.  Board  of  County  Commrs.  of  Santa 
Fe,  6  N.  M.  142,  146, 157,  27  Pac.  633,  634,  637,  majority  following  rule ; 
Johnson  v.  Charleston  etc.  R.  R.  Co.,  100  Tenn.  147,  44  S.  W.  672,  hold- 
ing city  not  estopped  from  denying  any  fact  which  board  was  not  re- 
quired to  decide. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St.  Rep.  835,  836. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  683. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded 
as  affecting  validity  thereof  in  hands  of  purchaser.  Note,  17 
Ann.  Cas.  1245. 

Estoppel  of  public  corporation  to  deny  validity  of  bon<ls.  Note, 
L.  R.  A.  1915A,  918,  955,  958. 

Although  election  authorizing  lssne  of  bonds  was  not  held  In  strict  con- 
formity with  statute  providing  for  same,  bonds  will  be  held  valid  in  hands 
of  bona  fide  holder  who  has  relied  on  recitals  therein  to  effect  that  all  pre- 
requisites to  issuance  of  same  have  been  complied  with. 
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Approved  in  Nelson  v.  Haywood,  87  Tenn.  807,  4  L  B.  A.  659,  11 
S.  W.  891,  where  county  was  estopped  from  setting  up  irregularity  in 
election. 

92  XT.  S.  651-654,  23  L.  Ed.  756,  INTERMINGLED  COTTON  OASES. 

Cotton,  being  intermingled  after  capture,  and  sold  in  that  condition,  the 
proceeds  may  be  divided  .among  claimants  in  proportion  of  their  bales  to 
whole  number. 

Cited  in  United  States  v.  Pugh,  99  U.  S.  270,  271,  25  L.  Ed.  323,  324, 
arguendo. 

92  XT.  S.  664,  23  L.  Ed.  757,  UNITED  STATES  V.  SMITH. 
Not  cited. 

92  XT.  8.  654-664,  23  L.  Ed.  517,  MORRISON  V.  JACKSON. 
Not  cited. 

92  XT.  8.  664-666,  23  L.  Ed.  620,  MORRISON  V.  BENTON. 

Not  cited. 

92  XT.  8.  665-676,  23  L.  Ed.  757,  CENTRAL  R.  S.  *  BANKING  00.  V. 
GEORGIA. 

Whether  consolidation  of  two  corporations  works  a  dissolution  of  both, 
depends  on  legislative  intent,  manifested  in  statute  under  which  consolida- 
tion takes  place. 

Approved  in  Gladding  v.  Saint  Matthews  Church,  25  R.  L  635,  105 
Am.  St.  Rep.  904,  57  Atl.  863,  where  testatrix  bequeathed  property  to 
New  York  corporation,  but  before  her  de*ath  corporation  consolidated 
with  another  under  N.  Y.  Laws  1896,  p.  23,  consolidated  corporation 
does  not  take  under  will;  Pullman's  Palace  Car  Co.  v.  Missouri  Pacific 
Ry.  Co.,  115  U.  S.  594,  29  L.  Ed.  501,  6  Sup.  Ct.  197,  holding  consolida- 
tion under  laws  of  Missouri  works  dissolution  of  old  corporation  and 
creation  of  new;  Edison  Electric-Light  Co.  v.  Westinghouse,  34  Fed. 
233,  where  consolidation  was  held  not  to  abate  suit  against  old  com- 
pany; Citizens'  St.  R.  Co.  v.  Memphis,  53  Fed.  731,  and  Africa  v.  Board 
of  Mayor  etc.  of  Knoxville,  70  Fed.  739,  holding  in  particular  case  con- 
solidated company  should  have  all  rights,  and  be  subject  to  all  duties 
of  constituent  companies;  Henderson  v.  Central  Passenger  Ry.  Co.,  21 
Fed.  364,  Meyer  v.  Johnston,  64  Ala.  654,  and  Chicago  etc.  Ry.  Co.  v. 
Ashling,  160  111.  382,  43  N.  E.  375,  reaffirming  rule;  Ohio  etc.  Ry.  Co. 
v.  People,  123  111.  474,  483,  14  N.  E.  876,  880,  holding,  upon  creation 
of  consolidated  corporation,  the  constituent  corporations  do  not  neces- 
sarily cease  to  exist;  Pingree  v.  Michigan  Cent.  R.  Co.,  118  Mich.  338, 
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76  N.  W.  643,  holding  where  there  is  no  intent  to  effect  a  statutory  con- 
solidation, a  new  corporation  is  not  formed;  State  v.  Keokuk  etc.  Ry. 
Co.,  99  Mo.  38,  40,  6  L.  R.  A.  224,  225,  12  S.  W.  291,  292,  reaffirmed 
where  it  appeared  intention  of  legislature  was  to  form  a  new  corpora- 
tion; International  ft  G.  N.  Ry.  v.  Anderson,  59  Tex.  667,  holding  act 
consolidating  two  companies  did  not  remove  right  to  exemption  from 
taxation  enjoyed  by  one;  Edison  Electric-Light  Co.  v.  New  Haven  Elec- 
tric Co.,  35  Fed.  236,  holding,  by  consolidation  of  two  companies,  old 
companies  do  not  become  extinct  so  as  not  to  be  able  to  wind  up  their 
business;  Adams  v.  Yazoo  etc.  R.  Co.,  77  Miss.  194,  24  South.  205,  in 
discussion  as  to  difference  in  effect  between  consolidation  and  merger; 
Day  v.  Worcester  etc.  R.  R.  Co.,  151  Mass.  307,  309,  23  N.  E.  825,  and 
dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  New  York  etc.  R.  R.  Co., 
13  R.  I.  274,  both  arguendo. 

Distinguished  in  Yazoo  ft  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  19,  21, 
45  L.  Ed.  406,  21  Sup.  Ct.  247,  holding  new  grant  of  corporate  fran- 
chises within  meaning  of  Miss.  Const.  1890,  §  180,  relative  to  taxation 
of  such  grants,  is  made  by  consolidation  of  railroads  having  exemptions 
from  taxation;  Atlantic  etc.  R.  R.  Co.  v.  Georgia,  98  U.  S.  362,  25  L.  Ed. 
186,  Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152  U.  S.  306,  308,  38  L.  Ed.  453, 
454,  14  Sup.  Ct.  594,  St.  Louis  etc.  Ry.  Co.  v.  Berry,  41  Ark.  518,  People 
v.  New  York  etc.  Ry.  Co.,  129  N.  Y.  482,  16  L.  R.  A.  88,  29  N.  E.  961, 
Smith  v.  Lake  Shore  etc.  Ry.  Co.,  114  Mich.  467,  468,  72  N.  W.  330,  and 
Adams  v.  Yazoo  etc.  R.  Co.,  77  Miss.  194,  24  South.  203,  204,  212,  where 
court  points  out  difference  in  effect  between  merger  and  consolidation, 
and  holds  effect  of  latter  is  to  form  entirely  new  corporation* 

Consolidation  of  corporations.    Note,  79  Am.  Dec  425. 

Grant  of  corporate  existence  Is  mever  Implied. 
Approved  in  Memphis  etc.  R.  R.  Co.  v.  Railroad  Commrs.,  112  U.  S. 
618,  28  L.  Ed.  840,  5  Sup.  Ct.  303,  Meyer  v.  Johnston,  64  Ala.  666,  and 
St.  Louis  etc.  Ry.  Co.  v.  Berry,  41  Ark.  520,  all  reaffirming  rule. 

Gift  of  new  powers  to  corporation  does  not  destroy  its  identity  nor 
change  it  into  new  being. 

Approved  in  Meyer  v.  Johnston,  64  Ala.  667,  and  State  v.  Butler,  13 
Lea,  405,  holding  granting  of  new  powers  does  not  change  existing  ones. 

Claim  for  exemption  from  taxation  cannot  be  supported,  unless  statute 
alleged  to  confer  it  is  so  plain  as  to  leave  no  room  for  controversy. 

Approved  in  Lacy  v.  Davis,  112  Iowa,  109,  83  N.  W.  785,  holding 
premises  owned  by  Knights  Templar  for  objects  of  organization  about 
four  dayB  each  year  and  at  other  times  as  summer  resort  for  members, 
but  not  used  for  pecuniary  profit,  are  not  exempt  from  taxation  under 
Code,  §  1304,  as  being  devoted  solely  to  purposes  of  organisation;  Wil- 
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mington  etc.  R.  R.  Co.  v.  Alsbrook,  146  U.  S.  300,  36  L.  Ed.  980,  13  Sup. 
Ct.  78,  holding  grant  of  exemption  from  taxation  conferred  on  particu- 
lar railroad  company  by  act  of  incorporation  does  not  apply  to  branches 
which  company  was  authorized  to  construct;  Central  R.  R.  etc.  Co.  v. 
Wright,  164  U.  S.  331,  41  L.  Ed.  456,  17  Sup.  Ct.  81,  holding  where  there 
is  doubt  as  to  intention  to  exempt  property  from  taxation,  exemption 
will  be  denied;  Tennessee  v.  Whitworth,  117  U.  S.  145,  29  L.  Ed.  835, 
6  Sup.  Ct.  651  (affirming  22  Fed.  83),  holding  where  all  privileges  of 
one  company  were  conferred  on  another,  if  former  is  exempt  from  taxa- 
tion latter  is  also;  Wells  v.  Mayor  etc.  of  Savannah,  107  Ga.  3,  32  S.  E. 
669,  where  claim  that  certain  property  was  exempt  from  municipal  taxes 
was  denied. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  101. 

Under  statute  of  1872,  consolidating  certain  Georgia  railroad  companies, 
it  was  held  property  of  each  company  was  entitled  to  same  exemption  from 
taxation  and  liable  to  same  taxation  as  before  consolidation. 

Approved  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  435, 
438,  54  L.  Ed.  557,  558,  30  Sup.  Ct.  242,  incorporating  railway  company 
with  power  to  exercise  all  privileges  conferred'  by  earlier  act  upon  an- 
other railway  company  does  not  confer  immunity  from  taxation  enjoyed 
by  earlier  company;  National  Bank  v.  Wilmington  etc.  Ry.  Co.,  9  Del. 
Ch.  271,  81  Atl.  76,  mortgage  lien  of  constituent  company  extending  to 
after-acquired  property  attached  to  rolling  stock  purchased  by  consoli- 
dated company  to  replace  that  worn  out;  In  re  Bergdorf's  Will,  206 
N.  Y.  315,  99  N.  E.  717,  trust  company  into  which  another  trust  desig- 
nated as  executor  has  been  merged  subsequent  to  making  and  prior  to 
probate  of  will  was  transferee  of  privilege  of  being  executor;  Bloxham 
v.  Florida  etc.  R.  R.  Co.,  35  Fla.  728,  17  South.  923,  where  debts  and 
liabilities  of  old  companies  were  held  to  pass  to  new  company  as  an 
incident  of  consolidation;  Hamlin  v.  Jerrard,  72  Me.  81,  holding  there 
can  be  no  loss  of  identity  of  original  companies  in  consolidation  to 
prejudice  of  rights  of  prior  creditors;  Chesapeake  etc.  R.  R.  Co.  v.  Vir- 
ginia, 94  U.  S.  726,  24  L.  Ed.  312,  and  State  v.  Keokuk  etc.  Ry.  Co.,  99 
Mo.  36,  6  L.  R.  A.  224,  12  S.  W.  291,  holding  on  consolidation  of  two 
or  more  roads,  in  absence  of  law  to  contrary,  different  portions  of  road 
are  left  subject  to  same  rules  of  taxation  as  existed  before  consolida- 
tion ;  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  110  N.  C.  163,  165,  14  S.  E. 
659,  holding  consolidation  of  railroad  exempt  from  taxation  with  another 
whose  property  is  not  exempt  does  not  extend  exemption  to  entire  con- 
solidated property;  Columbus  Southern  Ry.  Co.  v.  Wright,  89  Ga.  591, 
15  S.  E.  299,  in  sustaining  validity  of  law  providing  mode  for  assessing 
railroads;  State  v.  Atlantic  etc.  R.  R.  Co.,  60  Ga.  273,  274,  Wright  v. 
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Southwestern  R.  R.  Co.,  64  Ga.  796,  State  v.  Western  ete.  R.  R.  Co.,  66 
Ga.  566,  Southwestern  R.  R.  Co,  v.  Wright,  116  U.  S.  235,  29  L.  Ed.  628, 
6  Sup.  Ct.  378  (affirming  68  Ga.  321),  and  State  v.  Southwestern  R.  R. 
Co.,  70  Ga.  15, 16,  all  eases  growing  out  of  assessment  of  same  railroads 
as  were  subject  of  litigation  in  principal  case. 

Distinguished  in  Rochester  Ry.  Co.  v.  City  of  Rochester,  205  U.  S.  255, 
51  L.  Ed.  792,  27  Sup.  Ct.  469,  street  railway  company  incorporated 
under  law  imposing  duty  of  paving  street,  cannot  claim  contract  exemp- 
tion of  predecessor  in  title ;  Maine  Central  R.  R.  Co.  v.  Maine,  96  U.  S. 
511,  24  Ik  Ed.  841,  where  under  peculiar  facts  new  corporation  was  held 
not  entitled  to  exemptions  enjoyed  by  companies  from  which  formed. 

Right  to  transfer  public  franchises.    Note,  85  Am.  St.  Rep.  400. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Rep. 
609,  632. 

Miscellaneous.  Cited  in  South  Carolina  v.  Port  Royal  ete.  Ry.  Co., 
56  Fed.  338,  in  discussion  as  to  where  construction  placed  on  charter 
of  corporation  by  highest  court  of  State  where  same  was  created,  does 
not  preclude  Federal  court  from  construing  same;  Sprigg  v.  Western 
Telegraph  Co.,  46  Md.  78,  not  in  point. 

92  XT.  a  676-677,  23  L.  Ed.  762,  SOUTHWESTERN  E.  B.  OO.  V.  GEORGIA. 

Where  corporation  was  enlarged  by  merger,  exemption  from  taxation 
enjoyed  by  both  companies  under  original  charters  was  not  changed. 

Approved  in  Central  of  Georgia  Ry.  Co.  v.  Wright,  206  Fed.  110, 
lease  of  railroad  and  equipment  does  not  pass  estate  in  property,  and 
does  not  affect  provision  of  lessor's  charter  limiting  right  of  taxation 
by  State  to  certain  percentage  of  annual  income. 

Distinguished  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S. 
436,  64  L.  Ed.  557,  30  Sup.  Ct.  242,  incorporating  railway  with  power 
to  exercise  all  privileges  conferred  by  earlier  act  incorporating  another 
railway  company  does  not  confer  upon  new  corporation  immunity  from 
taxation  enjoyed  by  earlier  company;  Rochester  Ry.  Co.  v.  City  of 
Rochester,  205  U.  S.  250,  51  L.  Ed.  790,  27  Sup.  Ct.  469,  street  railway 
company  incorporated  under  statute  imposing  duty  of  paving  portion 
of  street  cannot  claim  benefit  of  contract  exemption  of  predecessor  in 
title. 

92U.  S  677-683,  23  If.  Ed.  750,  BRANCH  V.  CITY  OF  CHARLESTON. 

Boads  and  property  of  the  two  companies  which  became  consolidated  In 
hands  of  Booth  Carolina  Railroad  Company  respectively  retained  their  orig- 
inal status  toward  the  public  and  State,  the  same  as  if  they  had  not  been 
consolidated  under  a  single  proprietorship. 

Approved  in  Scotland  Co.  v.  Thomas,  94  U.  S.  693,  24  L.  Ed.  221, 
where  right  of  company  to  receive  subscriptions  to  its  stock  from  coun- 


92  U.  S.  684-695     .    NOTES  ON  U.  S.  REPORTS.  206 

ties  was  held  to  pass  to  new  company  with  which  old  was  consolidated; 
Green  v.  Conness,  109  U.  S.  106,  27  L.  Ed.  872,  3  Su*p.  Ct.  70,  reaffirms 
holding  as  general  proposition;  Tennessee  v.  Whitworth,  117  U.  S.  147, 
29  L.  Ed.  836,  6  Sap.  Ct.  652,  where  consolidation  was  held  not  to  work 
a  forfeiture  of  an  exemption  from  taxation;  Africa  v.  Board* of  Mayor 
etc.  of  Knoxville,  70  Fed.  739,  where  consolidation  was  held  not  to  ter- 
minate franchises  granted  to  old  companies;  Morrill  v.  Smith  Co.,  89 
Tex.  550,  36  S.  W.  60,  where  consolidation  of  railroad  companies  was 
held  not  to  relieve  a  county  from  liability  on  bonds  voted  to  one  of  com- 
panies ;  United  States  v.  Stanford,  70  Fed.  363,  17  C.  C.  A.  143,  in  dis- 
cussion as  to  effect  of  consolidation  on  stock  and  stockholders;  State  v. 

* 

Southwestern  R.  R.,  70  Ga.  26,  arguendo. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Rep. 
682. 

92  TJ.  8.  684-696,  28  I*  Ed.  686,  GASSED  V.  BEALL. 

Equity  courts  may  decide  both  law  and  fact,  but  they  may,  if  they  see 
fit,  refer  doubtful  questions  of  fact  to  a  jury. 

Approved  in  Fitton  v.  Phoenix  Assur.  Co.,  23  Blatchf.  Ill,  23  Fed.  4, 
holding  United  States  Circuit  Court  may  refer  issues  of  fact  in  equity 
cases  to  jury;  State  v.  Lichtenberg,  4  Wash.  555,  30  Pac.  659,  holding 
right  of  court  of  equity  to  refer  questions  of  fact  to  jury  exists  in 
State  of  Washington. 

Equity  courts  are  not  bound  by  findings  of  jury. 
Approved  in  Mt.  Vernon  Refrigerating  Co.  v.  Fred  W.  Wolf  Co.,  188 
Fed.  168,  110  C.  C.  A.  200,  appellate  court  in  equity  is  not  bound  by 
findings  of  jury,  especially  where  evidence  was  in  form  of  depositions; 
Toltec  Ranch  Co.  v.  Cook,  24  Utah,  454,  67  Pac.  1123,  holding  where  in 
action  to  quiet  title  and  to  enjoin  defendants  jury  brought  in  verdict 
for  defendants  as  to  each  parcel  and  also  made  special  findings  as  to 
each  defendant,  which  were  in  harmony  with  general  finding,  there  was 
no  error;  Idaho  etc.  Land  Co.  v.  Bradbury,  132  U.  S.  516,  33  L.  Ed.  437, 
10  Sup.  Ct.  179,  holding  court  of  equity  is  not  required  to  formally  set 
aside  verdict  of  jury  before  entering  a  decree  which  does  not  conform 
to  it;  Evans  v.  Nealis,  87  Ind.  268,  reaffirming  rule;  Larrabee  v.  Grant, 
70  Me.  84,  but  court  should  not  set  aside  findings  of  jury  without  some 
good  reason;  Smith  v.  Richardson,  2  Utah,  426,  holding  court  may 
modify  findings  of  jury. 

Findings  of  jury  in  equity  are  regarded  as  influential  in  appellate  court, 
but  they  are  not  conclusive. 
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Approved  in  Waterloo  Mining  Co.  v.  Doe,  82  Fed.  51,  27  C.  C.  A.  50, 
and  Nessley  v.  Ladd,  29  Or.  365,  45  Pae.  906,  both  following  rale. 

92  TJ.  8.  695-698,  23  L.  Ed.  763,  THE  "ALABAMA"  AND  THE  "GAME- 
COCK." 

Where  both  vessels  are  at  fault  and  damage  is  done  to  an  innocent 
party,  decree  should  be  against  each  vessel  for  a  moiety  of  entire  damage, 
Interest  and  costs,  so  far  aa  stipulated  value  of  vessels  extends.  Any  bal- 
ance above  such  stipulated  value  due  from  one  vessel  to  be  paid  by  other. 

Approved  in  The  Eugene  F.  Moran  v.  New  York  Central  etc.  R.  R.  Co., 
212  U.  S.  474,  63  L.  Ed.  604,  29  Sup.  Ct.  339,  damages  sustained  by  one 
of  two  scows  in  tow  of  tug,  as  result  of  collision  with  car-float  in  tow  of 
another  tug,  where  both  scows  and  both  tugs  were  at  fault,  should  be 
assessed  equally  on  all  four  offending  vessels ;  The  Strathleven,  213  Fed. 
980,  130  C.  C.  A.  385,  collision  between  anchored  steamship  forced  by 
wind  to  drift  across  channel  and  scow  passing  in  tow  was  fault  of  both ; 
The  Maine,  161  Fed.  410,  in  proceeding  against  two  vessels  contributing 
to  collision,  where  one  was  exempted  from  liability  by  stipulation,  re- 
covery against  other  vessel  was  limited  to  one-half;  Merritt  etc.  Wreck- 
ing Co.  v.  Chubb,  113  Fed.  175,  51  C.  C.  A.  119,  holding  pleadings  and 
proofs  in  action  for  salvage  in  which  judgment  was  rendered  for  insurer 
contracting  for  salvage  not  to  authorize  decree  for  payment  of  judg- 
ment by  salved  vessel,  also  party  defendant,  on  ground  that  in  limitation 
of  liability  proceeding  it  had  been  permitted  to  retain  sum  to  pay  sal- 
vors; The  Maling,  110  Fed.  238,  239,  holding  where  one  of  three  vessels 
which  are  all  at  fault,  which  is  free  agent,  has  been  induced  by  one  of 
other  two  to  do  precise  thing  constituting  her  fault,  share  of  damage 
which  she  would  otherwise  be  obliged  to  pay  must  be  borne  by  dam- 
aged vessel  causing  her  to  commit  fault;  The  Mariska,  107  Fed.  991,  47 
C.  C.  A.  115,  holding  where  both  vessels  are  at  fault  for  collision  by 
which  third  party  suffers  damage  and  libeled  vessel  cannot  bring  other 
into  jurisdiction,  she  is,  where  she  pays  entire  damage,  subrogated  to 
rights  of  original  claimant,  and  can  enforce  contribution  by  independent 
suit;  In  re  Lakeland  Transp.  Co.,  103  Fed.  332,  holding  where  both 
colliding  vessels  are  at  fault,  cargo  owner  of  vessel  sunk  has  superior 
lien  on  fund  available  for  reparation;  The  Virginia  Ehrman,  97  U.  S. 
317,  24  L.  Ed.  89S,  The  City  of  Hartford,  97  U.  S.  329,  24  L.  Ed.  932, 
The  Civilta,  103  U.  S.  703,  26  I*  Ed.  601,  The  Sterling,  106  U.  S.  647, 
27  L.  Ed.  98, 1  Sup.  Ct.  90,  The  John  G.  Stevens,  170  U.  S.  126,  42  L.  Ed. 
974,  18  Sup.  Ct.  549,  The  Galileo  and  The  Edgar  Baxter,  24  Blatchf. 
152,  154,  29  Fed.  539,  540,  The  Hudson,  15  Fed.  164,  166,  The  City  of 
Lincoln,  25  Fed.  844,  The  Nicholson,  28  Fed.  895,  The  Queen,  40  Fed. 
695,  The  Schubert  v.  The  Einar,  45  Fed.  500,  The  Gulf  Stream,  58  Fed. 
606,  The  Umbria,  59  Fed.  490,  8  C.  C.  A.  194,  The  Viola,  60  Fed.  297, 
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Vessel  Owners'  Towing  Co.  v.  Wilson,  63  Fed.  630,  11  C.  C.  A.  366,  The 
Gulf  Stream,  64  Fed.  811,  12  C.  C.  A.  613,  The  John  Craig,  66  Fed.  601, 
and  The  Job  T.  Wilson,  84  Fed.  206,  all  following  rule;  The  North  Star, 
106  U.  S.  22,  27  L.  Ed.  9S,  1  Sup.  Ct.  46,  in  discussion  as  to  rule  of  dam- 
ages as  between  colliding  vessels  where  both  were  at  fault;  The  Max 
Morris,  137  U.  S.  9,  10,  34  L.  Ed.  587,  11  Sup.  Ct.  31,  affirming  24  Fed. 
864,  in  discussing  form  of  decree  where  party  has  sustained  loss  partly 
through  his  own  fault  and  partly  through  fault  of  vessel ;  Ladd  v.  For- 
ster,  12  Sawy.  559,  31  Fed.  835,  holding  party  injured  by  concurring 
negligent  acts  of  two  or  more  wrongdoers  may  have  redress  against  all 
jointly;  The  Franconia,  16  Fed.  152,  21  Blatchf.  265,  holding  where  tow 
sustains  loss  through  joint  fault  of  two  vessels,  owner  of  same  may  pro- 
ceed against  either,  or  both,  to  recover  damages;  The  Bristol,  29  Fed. 
871,  The  Umbria,  59  Fed.  475,  8  C.  C.  A.  181,  The  Livingstone,  87  Fed. 
780,  and  New  York  etc.  R.  R.  Co.  v.  Cooper,  85  Va.  945,  9  S.  E.  323, 
arguendo. 

Modified  in  The  Victory,  68  Fed.  399,  400, 15  C.  C.  A.  490,  where  fault 
of  one  vessel  is  much  graver  than  that  of  other,  liability  of  each  may  be 
measured  by  degree  of  fault. 

Distinguished  in  The  Eagle  Point,  136  Fed.  1014,  where  two  British 
vessels  are  both  in  fault  for  collision  on  high  seas,  cargo  owner  may  re- 
cover full  damages  from  either  vessel ;  The  Atlas,  93  U.  S.  317,  23  L.  Ed. 
867,  holding,  when  injured  party  proceeds  against  one  of  offending  ves- 
sels  only,  he  is  entitled  to  decree  for  entire  damages. 

92  IT.  S.  698-716,  23  L.  Ed.  690,  HOT  SPRINGS  CASE. 

Indian  title  to  Hot  Springs  lands  in  Arkansas  was  not  extinguished 
until  August  24,  1818. 

Approved  in  United  States  v.  Ashton,  170  Fed.  512,  exclusive  rights 
of  Indians  to  occupy  Oregon  country  were  terminated  by  Oregon  dona- 
tion act  and  relinquished  by  them  by  treaty. 

Distinguished  in  Johnson  v.  Riddle,  240  U.  S.  483,  60  L.  Ed.  759,  36 
Sup»  Ct.  398,  tenant,  withholding  possession  from  lessor  after  refusing 
to  pay  rent,  and  depriving  lessor  of  opportunity  to  make  improvements, 
having  himself  made  substantial  improvements,  could  acquire  town-site 
lot  in  his  own  right  under  Atoka  agreement. 

Act  of  Congress,  1832,  enacting  that  four  sections  of  land  in  Arkansas, 
including  Hot  Springs,  shall  be  reserved  to  United  States,  withdrew  such 
lands  from  pre-emption  or  location. 

Approved  in  Van  Lear  v.  Eisele,  126  Fed.  825,  holding  Congress  may 
authorize  Secretary  of  Interior  to  make  regulations  to  prevent  lessees 
of  Hot  Springs  reservation  from  wasting  waters;  McDonald  v.  Union 
Pac.  R.  R.  Co.,  70  Neb,  350.  97  N.  W.  441,  State  court  has  no  jurisdic- 
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tion  to  compel  conveyance  of  lands  subject  to  homestead  entry  to  one 
who  has  been  denied  privilege  of  making  entry  by  Federal  land  officials ; 
Gaines  v.  Hale,  93  U.  S.  4,  23  L,  Ed.  782,  Rector  v.  Gibbon,  111  U.  S. 
279,  28  L.  Ed.  428,  4  Sup.  Ct.  605,  Goode  v.  Gaines,  146  U.  S.  152,  153, 
36  L.  Ed.  656,  657,  12  Sup.  Ct.  841,  Gaines  v.  Rugg,  148  U.  S.  229,  37 
L.  Ed.  432,  13  Sup.  Ct.  611,  Latta  v.  Granger,  167  U.  S.  82,  42  L.  Ed.  85, 
17  Sup.  Ct.  746,  and  Rector  v.  Gibbon,  2  McCrary,  283,  all  suits  grow- 
ing out  of  same  subject,  as  giving  history  of  litigation;  Catholic  Bishop 
v.  Gibbon,  158  U.  S.  170,  39  L.  Ed.  937, 15  Sup.  Ct.  785,  arguendo. 

Discussion  of  steps  requisite  to  give  perfect  title  to  lands  claimed  under 
act  of  Congress  for  relief  of  inhabitants  of  county  of  New  Madrid,  Missouri. 

Approved  in  Kingman  v.  Holthaus,  59  Fed.  312,  313,  and  Block  v. 
Morrison,  112  Mo.  355,  20  S.  W.  343,  in  discussion  as  to  title  acquired 
by  one  who  had  made  location  under  New  Madrid  certificate. 

New  Madrid  certificates,  surveyed  on  lands  surrounding  Hot  Springs,  in 
1820,  if  never  returned  to  recorder's  office,  did  not  give  claimant  vested  right 
so  as  to  prevent  operation  of  act  of  1832,  withdrawing  such  lands  from  pre- 
emption. 

Approved  in  Hammond  v.  Johnston,  93  Mo.  211,  6  S.  W.  87,  holding 
date  of  return  of  survey  to  recorder's  office  fixes  rights  of  claimant 
under  New  Madrid  certificate;  Block  v.  Morrison,  112  Mo.  353,  20  S.  W. 
342,  holding,  until  survey  was  returned  to  recorder's  office,  land  could 
be  withdrawn  from  sale;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  643,  647, 
in  discussion,  as  to  title  claimed  under  French  or  Spanish  grant,  when 
same  was  not  perfected  at  time  such  territory  was  ceded  to  the  United 
States. 

Miscellaneous.  Cited  in  Hall  &  Paulson  Furniture  Co.  v.  Wilbur,  4 
Wash.  648,  30  Pac.  667,  in  discussion  as  to  when  lessee  may  deny  lessor's 
title. 

92  T7.  8.  716-723,  23  L.  Ed.  764,  BURDELL  v.  DENICK 

Where  profits  are  proper  measure  of  damages  for  infringement,  such 
profits  as  infringer  makes,  or  ought  to  make,  govern,  and  not  profits  he  might 
have  made. 

Approved  in  United  States  Frumentum  Co.  v.  Lauhoff,  216  Fed.  619,- 
132  C.  C.  A.  614,  in  suit  for  infringment  of  patent,  relief  will  not  be 
denied  for  inability  to  prove  established  royalty  or  to  make  definite 
proof  of  sales  lost,  but  general  evidence  to  prove  damages  or  reasonable 
royalty  may  be  considered ;  Tilghman  v.  Proctor,  125  U.  S.  144,  31  L.  Ed. 
666,  8  Sup.  Ct.  898,  and  Everest  v.  Buffalo  Lubricating  Oil  Co.,  31  Fed. 
744,  on  showing  that  no  profits  have  been  made  from  infringement,  nomi- 

IX— 14 
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nal  damages  only  can  be  awarded;  Loos  v.  Wilkinson,  113  N.  Y.  498, 
10  Am.  St  Rep.  502,  4LR.A.  358,  21  N.  E.  395,  holding  wrongful  in- 
fringer is  required  to  pay  as  damages  only  net  profits. 

la  actions  at  law,  rate  at  which  gales  of  licenses  of  machines  were  made, 
or  the  established  royalty,  constitutes  the  primary  and  true  criterion  of  dam- 
ages for  infringement. 

Approved  in  Birdsall  v.  Coolidge,  93  U.  .S.  70,  83  L.  Ed.  805,  holding, 
in  actions  at  law,  verdict  of  jury  must  be  for  actual  damages  sustained 
by  plaintiff;  Qreenleaf  v.  Yale  Lock  Mfg.  Co.,  17  Blatchf.  254,  Fed.  Cas. 
5783,  and  Keller  v.  Stolzenbach,  28  Fed.  83,  both  reaffirming  rule;  Emigb 
v.  Baltimore  &  0.  R.  Co.,  4  Hughes,  277,  6  Fed.  289,  where,  in  equity 
case,  court  adopted  license  fee  as  criterion  for  determining  damages. 

Rule  that  profits  are  true  criterion  of  damages  for  infringement  of  pat- 
ent applies  mainly  to  cases  in  equity. 

Approved  in  Nelson  v.  J.  H.  Winchell  &  Co.,  203  Mass.  89,  23  L.  R.  A. 
(N.  S.)  1150,  89  N.  E.  186,  amount  of  license  fee  for  use  of  trademark 
was  some  evidence  of  damages  for  wrongful  use  after  expiration  of 
license;  Knox  v.  Great  Western  etc.  Min.  Co.,  6  Sawy.  432,  Fed.  Cas. 
7907,  holding,  in  equity,  patentee  is  not  limited  to  amount  of  royalty 
established  for  use  of  his  invention;  Root  v.  Lake  Shore  etc.  Ry.  Co., 
105  U.  S.  199,  214,  26  L.  Ed.  979,  984,  and  Black  v.  Munson,  14  Blatchf. 
268,  Fed.  Cas.  1463,  reaffirming  rule;  In  re  Boston  etc.  Iron  Works,  29 
Fed.  785,  holding  claim  for  account  of  profits  against  infringer  of  pat- 
ent is  provable  against  his  estate  in  bankruptcy;  Covert  v.  Sargent,  42 
Fed.  298,  holding  courts  of  law  can  award  damages,  but  not  profits; 
Cassidy  v.  Hunt,  75  Fed.  1014,  holding,  in  actions  at  law,  plaintiff's 
damages,  and  not  defendant's  profits,  are  measure  of  recovery ;  Vaughan 
v.  Central  Pac.  R.  R.  Co.,  4  Sawy.  282,  Fed.  Cas.  16,897,  holding  pat- 
entee has  an  election  of  remedies  for  an  infringement  of  his  patent; 
Sayles  v.  Richmond  etc.  R.  Co.,  3  Hughes,  178,  Fed.  Cas.  12,424,  and 
Head  v.  Porter,  70  Fed.  500,  both  arguendo. 

Distinguished  in  Wolf  Bros.  &  Co.  v.  Hamilton-Brown  Shoe  Co.,  206 
Fed.  620,  124  C.  C.  A.  409,  in  successful  suit  for  unfair  competition, 
complainant  was  entitled  to  compensatory  damages  for  past  injury  to 
business,  not  as  in  patent  cases  to  damages  measured  by  profits  made  by 
defendant;  Brown  v.  Lanyon,  148  Fed.  839,  78  C.  C,  A.  528,  action  at 
law  cannot  be  maintained  for  sole  purpose  of  recovering  profits  made 
by  patent  infringer. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks  as 
damages.    Note,  51  L.  R.  A.  802,  803,  804,  813,  819. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of  pat- 
ent.   Note,  20  E.  R.  0.  854,  856. 
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An  instrument,  granting  exclusive  right  to  me  and  sell  Singer  sewing- 
machines  in  certain  district,  held  a  contract,  and  not  a  mere  power  of 
attorney. 

Approved  in  Goddard  v.  Wilde,  17  Fed.  846,  where  authority  to  sell 
a  particular  patented  article  was  held  contract,  and  not  power  of 
attorney. 

Receipt  for  use  of  certain  machines,  executed  after  institution  of  suit 
for  infringement  of  patent,  may  properly  be  admitted  in  evidence,  under 
general  issue,  to  reduce  amount  of  damages. 

Approved  in  Indiana  etc.  Ry.  Co.  v.  Adams,  112  Ind.  306,  14  N.  E.  82, 
holding,  under  general  issue,  defendant  may  prove  satisfaction  sinoe 
commencement  of  suit. 

Court  cannot,  by  its  Instructions,  take  away  from  jury  right  to  weigh 
testimony* 

Approved  in  Behr  v.  Conneoticut  Mut.  Fire  Ins.  Co.,  2  Flipp.  698,  4 
Fed.  362,  holding  court  may  comment  on  facts  for  purpose  of  aiding 
jury. 

92  TJ.  8.  723-724,  28  L.  Ed.  767,  McSTAY  v.  FBTBDMAK. 

Supreme  Court  has  no  jurisdiction  over  an  appeal  from  State  court  of 
case  in  which  only  defense  set  up  was  statute  of  limitations. 

Approved  in  Hastings  v.  Jackson,  112  U.  S.  237,  28  L.  Ed.  714,  5  Sup. 
Ct.  115,  and  Mace  v.  Merrill,  119  U.  S.  584,  30  L.  Ed.  504,  7  Sup.  Ct.  332, 
both  holding  Supreme  Court  has  no  jurisdiction  over  decision  of  State 
court  upon  adverse  claims  to  real  estate,  made  under  a  common  grantor, 
whose  title  was  derived  from  the  United  States  and  is  not  in  dispute; 
Blackburn  v.  Portland  Gold  Min.  Co.,  175  U.  S.  580,  44  L.  Ed.  281,  20 
Sup.  Ct.  222,  State  judgment  on  adverse  possession  of  mining  claim, 
not  reviewable  in  Supreme  Court;  Gay  v.  Lyons,  3  Woods,  61,  Fed.  Cas. 
5281,  holding  suit,  regarding  title  to  land,  between  citizens  of  same 
State,  cannot  be  removed  to  Federal  court  merely  on  ground  plaintiff 
claims  title  through  sale  made  by  United  States  marshal;  Trafton  v. 
Nongues,  4  Sawy.  180,  Fed.  Cas.  14,134,  and  McFadden  v.  Robinson,  10 
Sawy.  400,  22  Fed.  12,  both  holding  petition  for  transfer  of  case  from 
State  to  Federal  court,  on  ground  that  it  arises  under  Federal  law,  must 
state  facts  and  indicate  questions  arising  which  are  claimed  to  give 
Federal  court  jurisdiction ;  Kenyon  v.  Knipe,  46  Fed.  311,  holding  grant 
of  land  by  United  States  is  not  such  a  grant  of  riparian  rights  as  will 
give  jurisdiction  to  Federal  court  in  contest  over  such  rights ;  Blue  Bird 
Min.  Co.  v.  Largey,  49  Fed.  292,  holding  mere  question  as  to  what  is  apex 
of  a  vein  does  not  present  Federal  question. 

Distinguished  in  McCune  v.  Essig,  122  Fed.  589,  59  C.  C.  A.  429,  hold- 
ing suit  by  daughter  of  deceased  homesteader  to  recover  interest  in  land 
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which  after  his  death  was  patented  to  his  widow,  under  homestead  law, 
is  removable,  as  involving  construction  of  such  law. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  533. 

Miscellaneous.    Cited  in  Hunt  v.  Friedman,  63  -Cal.  511,  incidentally. 

92  XT.   S.   724-728,   23  I».  Ed.   767,  HAMMOND  v.  MASON  &  HAMLIN 
ORGAN  CO. 

Assignees  held  to  come  within  meaning  of  term  "legal  representatives/' 
as  used  in  contract  concerning  use  of  patented  invention. 

Approved  in  Comstock  v.  Kerwin,  57  Neb.  5  (see  77  N.  W.  389),  re- 
affirming rule;  Lowry  v.  City  of  Duluth,  94  Minn.  99,  101  N.  W.  1061, 
under  Duluth  charter  requiring  affidavit  by  contractor  or  personal  rep- 
resentative that  all  claims  for  labor  have  been  paid,  assignee  of  bal- 
ance due  on  contract  may  make  affidavit;  Whitcomb  v.  Whitcomb,  85 
Vt.  79,  Ann.  Gas.  1913E,  1015,  81  Atl.  98,  in  suit  for  partnership  account- 
ing, equity  may  compel  assignment  to  firm  of  patent  rights  belonging 
to  it;  Ewing  v.  Jones,  130  Ind.  251,  15  L.  R.  A.  79,  29  N.  E.  1058,  con- 
struing meaning  of  term  "legal  representative." 

Licensor  waives  nonassignability  of  license  by  treating  assignee  as 
licensee  was  entitled  to  be  treated. 

Approved  in  Durham  v.  Seymour,  161  U.  S.  238,  40  L.  Ed.  683,  16  Sup. 
Ct.  454,  arguendo;  Hammond  v.  Hunt,  11  Fed.  Cas.  392,  in  suit  grow- 
ing out  of  same  cause  of  action ;  Lane  v.  Locke,  150  U.  S.  196,  37  L.  Ed. 
1050,  14  Sup.  Ct.  79,  where,  under  facts,  assignee  of  license  was  held 
to  stand  in  place  of  licensee. 

Effect  of  denial  of  right  to  open  and  close.    Note,  Ann.  Gas.  1912D, 
252. 

Refusal  to  furnish  articles  contracted  to  be  delivered  does  away  with 
necessity  of  demanding  them. 

Approved  in  Rochford  v.  School  District,  17  S.  D.  544,  97  N.  W.  747, 
complaint  in  action  on  school  district  order  alleging  that  payment  re- 
fused need  not  allege  demand;  Divan  v.  Loomis,  68  Wis.  152,  31  N.  W. 
761,  holding  allegation  of  refusal,  implies  a  previous  demand. 

Bights  growing  out  of  Invention  may  be  sold,  and  sale,  with  right  to  use 
it  in  connection  with  an  existing  patent  and  its  reissues,  protects  defendant 
from  liability  as  infringer. 

Approved  in  Fuller  &  Johnson  Mfg.  Co.  v.  Bartlett,  68  Wis.  80,  60 
Am  Rep.  840,  31  N.  W.  750,  holding  inventor  may  sell  and  assign  his 
invention  before  receiving  patent  for  same. 
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92  TJ.  8.  728-738,  23  T*  Ed.  500,  HAIA  T.  WBABS. 

Instructions  which  tend  to  withdraw  from  jury  consideration  of  material 
evidence  are  erroneous. 

Approved  in  Weiss  v.  Bethlehem  Iron  Co.,  88  Fed.  30,  31  C.  C.  A.  363, 
following  rule;  Bolen-Darnall  Coal  Co.  v.  Williams,  164  Fed.  668,  90 
C.  C.  A.  481,  where  evidence  tended  to  show  that  mine  was  kept 
dampened  with  water  and  defendant  was  not  negligent  under  statute 
in  permitting  dust  to  accumulate,  instructions  ignoring  such  issue  were 
misleading  and  erroneous. 

Decision  of  court  below,  as  to  which  party  may  make  closing  argument 
to  Jury,  is  not  subject  to  review  in  Supreme  Court. 

Approved  in  Florence  Oil  etc.  Co.  v.  Farrar,  109  Fed.  267,  48  C.  C.  A. 
345,  holding  not  error  to  permit  plaintiff  to  open  and  close,  in  action  to 
recover  price  of  machinery  to  which  defendant  pleaded  partial  defense, 
where  answer  did  not  contain  unequivocal  admission  of  sale  and  de- 
livery of  machinery;  Rich  v.  Lemmon,  15  App.  D.  C.  510,  ruling  upon 
question  of  alignment  of  parties  upon  trial  of  issues  framed  upon  caveat 
to  will  is  not  appealable;  Overby  v.  Gordon,  13  App.  D.  C.  406,  ruling 
as  to  which  party  shall  open  and  close  case  to  jury  is  matter  of  prac- 
tice, and  not  appealable;  Exchange  State  Bank  v.  Taber,  26  Idaho,  731, 
145  Pac*  1092,  that  respondent  making  special  defenses  to  action  on 
promissory  note  was  allowed  to  open  and  close  argument  to  jury  was 
not  error;  May  v.  International  Loan  etc.  Co.,  92  Fed.  447,  34  C.  C.  A. 
448,  applying  rule  in  Circuit  Court  of  Appeals. 

92  TJ.  8.  733-760,  23  L.  Ed.  634,  LEAVENWORTH  ETC.  S.  OO.  v.  UNITED 
STATES. 

Boles  which  govern  In  Interpretation  of  legislative  grants  apply  to 
grants  of  lands  to  States  to  aid  in  building  railroads. 

Approved  in  Northern  Pac.  R.  Co.  v.  Sanders,  46  Fed.  247,  Northern 
Pac.  R.  R.  Co.  v.  Majors,  5  Mont.  124,  2  Pac.  324,  and  dissenting  opinion 
in  Northern  Pac.  R.  Co.  v.  Barden,  46  Fed.  612,  arguendo;  Farmers' 
Loan  Trust  Co.  v.  Henning,  8  Fed.  Cas.  1047,  holding,  where  Congress 
donates  lands  to  a  State  to  aid  in  building  railroads,  there  is  a  benefi- 
cial interest  therein  vested  in  State. 

Where  rights  are  claimed  against  the  government,  they  must  be  so 
clearly  defined  that  there  can  be  no  question  of  purpose  of  Congress  to  con- 
fer them. 

Approved  in  Cornell  v.  Coyne,  192  U.  S.  431,  48  L.  Ed.  609,  24  Sup. 
Ct.  386,  holding  fact  that  filled  cheese  was  manufactured  expressly  for 
export  does  not  exempt  it  from  tax  imposed  by  29  Stat.  253;  United 
States  v.  Kansas  City  Southern  Ry.  Co.,  189  Fed.  476,  act  exempting 
railway  company  from  penalty  for  working  trainmen  overtime  in  case 
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of  unavoidable  accident  does  not  apply  where  delay  in  starting  after 
crew  has  gone  on  duty  was  caused  by  connecting  train  being  late;  United 
States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  893,  provisions  in  act  granting 
land  to  railroads  limiting  sale  of  land  to  settlers  to  certain  amount  and 
price  were  conditions  subsequent  for  breach  of  which  lands  were  sub- 
ject to  forfeiture;  Madera  Waterworks  v.  City  of  Madera,  185  Fed.  287, 
provision  in  California  Constitution  for  use  of  streets  by  corporations 
supplying  water  and  light  did  not  grant  exclusive  franchise  to  corpora- 
tion constructing  waterworks,  and  its  rights  were  not  violated  by  com- 
peting works;  La  Clair  v.  United  States,  184  Fed.  136,  where  Interior 
Department  recognized  right  of  Indians  to  allotments  of  land  as  mem- 
bers of  tribe  after  full  investigation,  and  patents  were  issued  to  allot- 
tees, department  could  not  cancel  patents  because  of  change  in  inter- 
pretation of  law;  United  States  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  501, 
grant  to  Northern  Pacific  Railroad  Company,  upon  its  reconveyance  to 
United  States  of  lands  within  forest  reserve,  of  equal  quantity  of  non- 
mineral  lands  did  not  include  coal  lands,  though  erroneously  classified 
when  surveyed;  Manley  v.  Tow,  110  Fed.  247,  holding  act  March  3,  1887 
(24  Stat.  556),  §  4,  does  not  entitle  purchaser  of  unearned  land  from 
railroad,  after  passage  of  act,  to  protection  as  against  prior  actual 
settler,  under  homestead  law ;  Story  v.  Woolverton,  31  Mont.  355,  78  Pac. 
590,  Federal  act  of  Feb.  13,  1891,  granting  Montana  one  section  of  land 
of  former  military  reservation  to  be  selected  so  as  to  embrace  buildings 
and  improvements  thereon,  did  not  grant  right  to  use  of  water  of  stream 
from  which  government  had  taken  water  by  means  of  ditch  across  other 
lands;  State  v.  Montello  Salt  Co.,  34  Utah,  462,  98  Pac.  551,  grant  of 
saline  lands  to  State  for  university  by  enabling  act  was  construed  to 
include  all  saline  land  without  selection,  in  addition  to  one  hundred  and 
ten  thousand  acres  to  be  selected  and  located;  Hannibal  etc.  R.  R.  Co. 
v.  Missouri  River  Packet  Co.,  125  U.  S.  271,  31  L.  Ed.  7S6,  8  Sup.  Ct. 
880,  holding  ambiguities  in  act  granting  corporation  right  to  construct 
bridge  over  Missouri  River  must  be  construed  in  favor  of  government; 
Barden  v.  Northern  Pac.  R.  R.  Co.,  154  U.  S.  325,  38  L.  Ed.  1001,  14 
Sup.  Ct.  1037,  Sioux  City  etc.  R.  R.  Co.  v.  United  States,  159  U.  S.  360, 
40  L.  Ed.  181, 16  Sup.  Ct.  21,  United  States  v.  Oregon  etc.  R.  R.  Co.,  164 
U.  S.  539,  41  L.  Ed.  645,  17  Sup.  Ct.  169,  and  Washington  etc.  R.  Co.  v. 
Northern  Pac.  R.  Co.,  2  Idaho,  516,  21  Pac.  659,  in  determining  extent  of 
railroad  land  grants,  and  holding,  where  terms  of  grant  are  ambiguous, 
they  will  be  construed  favorable  to  grantor;  Chicago  Quartz  Min.  Co.  v. 
Oliver,  75  Cal.  197,  7  Am.  St.  Rep.  144,  16  Pac.  781,  holding  fact  that 
patent  has  issued  to  railroad  company  for  lands  lying  within  boundaries 
of  grant,  is  not  conclusive  evidence  that  such  lands  are  not  mineral; 
American  Dock  etc.  Co;  v.  Trustees  for  Support  of  Public  Schools,  39 
N.  J.  Eq.  434,  in  determining  a  claim  for  grant  of  right  to  reclaim  State 
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lands;  Atlantic  etc.  B.  B.  Co.  v.  Mingus,  165  U.  S.  429,  41  L.  Ed.  777, 17 
Sup.  Ct.  352,  dissenting  opinion  in  7  N.  M.  396,  34  Pac.  604,  Missionary 
Society  v.  Dalles  City,  107  U.  S.  343,  27  L.  Ed.  547,  2  Sup.  Ct.  677,  and 
De  Witt  v.  Elmira  Transfer  By.,  134  N.  Y.  500,  32  N.  E.  43,  all  arguendo. 
Distinguished  in  Northern  Pacific  By.  Co.  v.  United  States,  227  U.  S. 
366,  57  L.  Ed.  550,  33  Sup.  Ct.  368,  western  boundary  of  Takima  Indian 
reservation  was  defined  as  Indians  understood  it,  and  was  main  ridge 
of  Cascade  Mountains,  not  inferior  ridges  and  spurs;  Southern  Develop- 
ment Co.  v.  Endersen,  200  Fed.  279,  determination  whether  public  land 
granted  to  Nevada  was  mineral  or  nonmineral  was  condition  precedent 
to  certifying  of  lists,  and  title  could  not  afterward  be  defeated  by  loca- 
tion of  mineral  claim. 

Construing  grants  from  government  strictly  in  its  favor.    Note, 
23  E.  B.  0.  737. 

Phrase,  "there  be  and  is  hereby  granted,*  in  statutory  grant  of  public 
lands,  to  aid  railroad,  imports  a  grant  in  praesenti,  and  not  an  equitable  or 
inchoate  interest. 

Approved  in  Northern  Lumber  Co.  v.  O'Brien,  204  U.  S.  196,  51  L.  Ed. 
441,  27  Sup.  Ct.  249,  grant  to  Northern  Pacific  Bailroad  was  in  prae- 
senti, although  title  did  not  attach  to  specific  sections  until  they  were 
identified,  and  grant  did  not  include  lands  reserved  or  otherwise  granted ; 
United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  334,  50  L.  Ed.  504, 
26  Sup.  Ct.  282,  doctrine  of  relation  protects  bona  fide  purchaser  of  tim- 
ber lands  from  patentees  against  consequences  of  entryman's  wrongful 
conduct;  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  J5.  577,  49 
L.  Ed.  605,  25  Sup.  Ct.  367,  until  government  survey  of  odd  and  even 
sections  within  limits  of  railroad  grant  of  July  2,  1864,  government  mayv 
recover  value  of  timber  cut  from  land;  Werling  v.  Ingersoll,  181  U.  S. 
138,  45  L.  Ed.  786,  21  Sup.  Ct.  573,  holding  act  of  March  30,  1832,  re- 
serving lands  from  sale  for  canal  purposes,  did  not  constitute  grant  of 
title  to  Illinois,  and  before  conditions  of  act  were  complied  with  it  was 
superseded  by  act  of  March  2,  1827;  United  States  v.  Lee  Wilson  &  Co., 
214  Fed.  641,  grant  of  swamp-lands  to  State  was  in  praesenti,  but  title 
remained  inchoate  until  land  was  identified  and  patented,  and  unsur- 
veyed  lands  not  selected  by  State  are  subject  to  other  disposition  by 
United  States;  United  States  v.  Oregon  &  C.  B.  Co.,  186  Fed.  879,  grant 
of  lands  in  Oregon  and  California  in  aid  of  construction  of  railroad  and 
telegraph  line  to  company  to  be  organized  was  not  grant  in  praesenti, 
since  there  was  no  grantee  in  existence  when  act  was  passed;  United 
States  v.  Bonners  Ferry  Lumber  Co.,  184  Fed.  189,  prior  to  official  sur- 
vey, State  could  not  grant  authority  to  remove  timber  from  school  lands, 
nor  prevent  United  States  from  recovering  value  of  timber  so  removed; 
United  States  v.  Mullan  Fuel  Co.,  118  Fed.  664,  holding  United  States 
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cannot  maintain  action  to  recover  value  of  timber  cut  and  removed  from 
nnsnrveyed  land  within  limits  of  railroad  grant,  and  which  when  sur- 
veyed would  be  within  limits  of  odd-numbered  sections  to  which  govern- 
ment has  parted  with  its  title;  State  v.  Trustees  of  Internal  Improve- 
ment Fund,  47  Fla.  322,  35  South.  993,  applying  rule  in  construing  act 
of  Congress  March  3,  1845,  granting  school  lands  to  Florida;  Balder- 
ston  v.  Brady,  18  Idaho,  241,  108  Pac.  743,  State  board  of  land  commis- 
sioners has  no  power  to  relinquish  State's  right  or  title  to  school  lands; 
Balderston  v.  Brady,  17  Idaho,  584,  107  Pac.  498,  State  board  of  land 
commissioners  has  no  power  to  relinquish  State's  right  or  title  to  sec- 
tions 16  and  36,  granted  by  Federal  government  for  school  purposes; 
Missouri  etc.  Ry.  Co.  v.  Watson,  74  Kan.  500,  503,  14  L.  R.  A.  (N.  S.) 
692,  87  Pac.  689,  690,  grant  of  right  of  way  to  Union  Pacific  through 
Osage  ceded  lands  was  absolute  grant  in  praesenti,  vesting  title  from 
date  of  act,  and  persons  purchasing  subsequently  did  so  subject  to  rail- 
road 's  rights;  Banton  v.  Crosby,  95  Me.  443,  50  Atl.  87,  holding  legis- 
lative resolve  "that  there  be  and  hereby  is  granted  to  each  soldier 
(Revolutionary)  two  hundred  acres  of  land,"  in  a  particular  township 
is  grant  in  praesenti,  though  fact  claimant  thereunder  was  such  soldier 
was  to  be  afterward  proved  and  particular  land  was  to  be  afterward 
located;  Sage  v.  Rudnick,  91  Minn.  331,  100  N.  W.  107,  applying  rule 
to  grant  by  State  under  Sp.  Laws  1867,  p.  11,  c.  9;  Garrett  v.  American 
Baptist  Home  Mission  Soc,  29  Okl.  277,  116  Pac.  923,  religious  society 
complying  with  terms  of  treaty  and  obtaining  consent  of  tribal  authori- 
ties to  erect  buildings  for  educational  purposes  within  Creek  country 
acquired  vested  right  in  lands  selected,  and  could  not  be  deprived  thereof 
by  later  treaty ;  State  v.  Whitney,  66  Wash.  478,  479,  120  Pac.  118,  grant 
of  public  land  for  school  lands  by  enabling  act  took  effect  as  of  date  of 
adoption  of  State  Constitution,  and  passed  title,  though  land  was  un- 
surveyed;  Okanogan  Co.  v.  Cheetham,  37  Wash.  687,  70  L.  R.  A.  1027, 
80  Pac.  263,  where  general  public  had  used  highway  for  seven  years 
over  public  lands  before  homestead  entry,  such  user  was  acceptance  of 
grant  made  by  U.  S.  Rev.  Stats.,  §  2477 ;  dissenting  opinion  in  Sage  v. 
Rudnick,  91  Minn.  328,  98  N.  W.  90,  majority  holding  that  time  during 
which  right  of  plaintiff's  grantor  was  in  litigation  in  Federal  land  office 
does  not  count  in  computing  limitations ;  Missouri  etc.  Ry.  Co.  v.  Kansas 
Pac.  Ry.,  97  U.  S.  496,  24  L.  Ed.  1097,  Denver  etc.  Ry.  Co.  v.  Ailing, 
99  U.  S.  475,  25  L.  Ed.  443,  St.  Joseph  etc.  R.  R.  Co.  v.  Baldwin,  103 
U.  S.  429,  26  L.  Ed.  579,  St.  Paul  etc.  R.  R.  Co.  v.  Northern  Pacific  R.  R. 
Co.,  139  U.  S.  6,  35  L.  Ed.  79,  11  Sup.  Ct.  390,  Deseret  Salt  Co.  v.  Tar- 
pey,  142  U.  S.  248,  35  L.  Ed.  1002,  12  Sup.  Ct.  161,  Bardon  v.  Northern 
Pacific  R.  R.  Co.,  145  U.  S.  540,  542,  36  L.  Ed.  810,  12  Sup.  Ct.  858,  859, 
Southern  Pacific  R.  R.  Co.  v.  Orton,  6  Sawy.  198,  32  Fed.  479,  Southern 
Pacific  R.  R.  Co.  v.  Dull,  10  Sawy.  512,  22  Fed.  493,  Bybee  v.  Oregon 
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etc.  R.  R.  Co.,  11  Sawy.  483,  26  Fed.  §88,  Francoeur  v.  Newhouse,  14 
Sawy.  354,  40  Fed.  6(20,  Northern  Pac.  R.  Co.  v.  Wright,  54  Fed.  69,  4 
C.  C.  A.  193,  Northern  Pac.  R.  Co.  v.  Musser-Sauntry  Land  etc.  Co.,  68 
Fed.  998,  16  C.  C.  A.  97,  McLaughlin  v.  Menotti,  89  Cal.  359,  26  Pac. 
881,  Winona  etc.  R.  R.  Co.  v.  Deuel,  3  Dak.  16,  12  N.  W.  565,  Sioux  City 
etc.  R.  R.  Co.  v.  Countryman,  83  Iowa,  179,  49  N.  W.  74,  Atchison  etc. 
R.  R.  Co.  v.  Bobb,  24  Kan.  678,  Emslie  v.  Young,  24  Kan.  740,  Atchison 
etc.  R.  R.  v.  Pracht,  30  Kan.  72,  1  Pac.  324,  Wright  v.  Gish,  94  Mo.  116, 
6  S.  W.  706,  WTunderlich  v.  Spradling,  121  Mo.  377,  25  S.  W.  1066,  Wil- 
son v.  Beckwith,  140  Mo.  385,  41  S.  W.  992,  Northern  Pac.  R.  R.  Co.  v. 
Majors,  5  Mont.  133,  2  Pac.  328,  Atlantic  etc.  R.  Co.  v.  Mingns,  7  N.  M. 
368,  34  Pac.  594,  Tyler  v.  Cass  Co.,  1  N.  D.  385,  48  N.  W.  234,  Tarpey 
v.  Deseret  Salt  Co.,  5  Utah,  499,  17  Pac.  633,  and  Northern  Pac.  Ry.  v. 
Miller,  20  Wash.  34,  54  Pac.  607,  all  following  rule;  United  States  v. 
Southern  Pacific  R.  R.  Co.,  146  U.  S.  593,  36  L.  Ed.  1097,  13  Sup.  Ct. 
155,  Taboreck  v.  Burlington  &  M.  R.  R.  Co.,  2  McCrary,  410,  13  Fed. 
104,  Denny  v.  Dodson,  13  Sawy.  75,  32  Fed.  903,  Parker  v.  New  Orleans 
etc.  R.  Co.,  33  Fed.  697,  Northern  Pac.  R.  Co.  v.  Cannon,  46  Fed.  227, 
Northern  Pac.  R.  Co.  v.  Sanders,  46  Fed.  248,  Winona  etc.  R.  R.  Co.  v. 
St.  Paul  etc.  R.  R.  Co.,  26  Minn.  181,  2  N.  W.  490,  Atchison  etc.  R.  R. 
v.  Mecklim,  23  Kan.  ]70,  and  Atchison  etc.  R.  R.  Co.  v.  Rockwood,  25 
Kan.  300,  301,  all  holding  while  such  grants  are. in  praescnti,  still  they 
do  not  attach  to  any  particular  lands  until  road  is  located ;  State  v.  Cen- 
tral Pac.  R.  R.  Co.,  20  Nev.  380,  22  Pac.  239,  location  of  road  and  sur- 
vey of  lands  is  only  necessary  to  give  precision  to  grant;  Wright  v. 
Roseberry,  121  U.  S.  500,  30  L.  Ed.  1042,  7  Sup.  Ct.  989,  and  Wineman 
v.  Gastrell,  53  Fed.  700,  3  C.  C.  A.  621,  where  grant  of  swamp-lands  to 
State,  for  purpose  of  internal  improvements,  was  held  to  pass  title  im- 
mediately; New  York  Indians  v.  United  States,  170  U.  S.  17,  42  L.  Ed. 
933,  18  Sup.  Ct.  534,  applies  principle  to  statute  setting  apart  lands  as 
permanent  home  for  Indians;  United  States  v.  Dalles  Military  Road 
Co..  14  Sawy.  393,  41  Fed.  496,  holding  grant  to  State  of  Oregon  of 
lands  to  aid  in  construction  of  military  road  was  grant  in  praescnti; 
Northern  Pac.  R.  Co.  v.  St.  Paul  etc.  Ry.  Co.,  26  Fed.  551,  applies  rule 
to  case  where  land  grant  railroads  intersect;  McNee  v.  Donahue,  76  Cal. 
502.  504,  18  Pac.  440,  441,  holding  act  of  1866,  to  quiet  land  titles  in 
California,  operated  as  a  grant  in  praesenti  as  to  lands  which  had  been 
surveyed  under  authority  of  United  States  at  passage  of  act;  Winona 
etc.  R.  R.  Co.  v.  Randall,  29  Minn.  286,  13  N.  W.  128,  holding  pre-emp- 
tion entry,  made  after  grant  had  been  made  to  railroad  company,  is 
void;  Washington  etc.  R.  Co.  v.  Northern  Pac.  R.  Co.,  2  Idaho,  518,  21 
Pac.  659,  holding  lands  granted  to  Northern  Pacific  Railroad  Company 
in  1864,  not  subject  to  provisions  of  act  of  1870,  relating  to  public  lands; 
Dubuque  &  S.  C.  Ry.  Co.  v.  Des  Moines  Valley  Ry.  Co.,  54  Iowa,  97,  6 
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N.  W.  161,  holding  land  granted  to  State  of  Iowa,  for  improvement  of 
Des  Moines  River  in  1846,  was  reserved  from  grant  made  in  1856  to  aid 
in  railroad  construction;  Easton  etc.  R.  R.  Co.  v.  Central  R.  R.  Co.,  52 
N.  J.  L.  274,  19  Atl.  725>  when  grant  by  State  to  city  of  certain  tide- 
lands  was  held  to  confer  an  immediate  estate;  Board  of  Trustees  v. 
Cuppett,  52  Ohio  St.  584,  40  N.  E.  795,  holding  cession  of  "unsurveyed 
and  unsold"  lands  in  Virginia  military  district,  by  act  of  Congress  of 
1871  to  State  of  Ohio,  was  grant  in  praesenti;  Wardwell  v.  Paige,  9  Or. 
521,  holding  act  of  1841,  granting  lands  to  State  of  Oregon,  for  making 
internal  improvements,  operated  as  grant  in  praesenti;  Wells  v.  Pen- 
nington Co.,  2  S.  D.  7,  39  Am.  St.  Rep.  762,  48  N.  W.  306,  holding  statute 
granting  right  of  way  for  highways  over  public  lands  indicates  a  grant 
in  praesenti;  dissenting  opinion  in  Barden  v.  Northern  Pacific  R.  R. 
Co.,  154  U.  S.  336,  338,  339,  38  L.  Ed.  1005,  14  Sup.  Ct.  1042,  majority 
holding  land  grant,  made  to  Northern  Pacific  Railroad  Company  in  1864, 
did  not  include  mineral  lands;  Wisconsin  Central  R.  R.  Co.  v.  Price 
County,  133  U.  S.  ,509,  33  L.  Ed.  694,  10  Sup.  Ct.  346,  and  dissenting 
opinion  in  Atlantic  etc.  R.  Co.  v.  Mingus,  7  N.  M.  387,  34  Pac.  601,  both 
arguendo. 

Distinguished  in  McAllister  v.  Okanogan  County,  51  Wash.  653,  24 
L.  R.  A.  (N.  S.)  764, 100  Pac.  148,  grant  of  right  of  way  over  unreserved 
public  lands  for  highways  remains  in  abeyance  until  highway  is  estab- 
lished, and,  as  to  bona  fide  settler,  highway  can  only  be  established  as 
prescribed  by  State  or  by  prescriptive  right;  Hall  v.  Russell,  101  U.  S. 
509,  25  L.  Ed.  832,  rule  questioned  as  to  grant  made  by  Oregon  donation 
act;  Missouri  etc.  Ry.  Co.* v.  Noyes,  25  Elan.  348,  holding,  with  respect 
to  so-called  "lieu  lands"  in  such  grants,  title  of  railroad  company  did 
not  attach  until  actual  selections  were  made. 

Act  of  1863,  granting  lands  to  State  of  Kansas  ~f or  purpose  of  aiding 
railroad  construction,  vested  title  in  State  only  in  lands  owned  absolutely 
by  United  States,  and  did  not  embrace  lands  occupied  by  Indians  under 
treaty  stipulations. 

Approved  in  Minnesota  v.  Hitchcock,  185  U.  S.  391,  46  L.  EcL  964, 
22  Sup.  Ct.  657,  holding  Minnesota  has  no  interest  in  land  included  in 
Chippewa  cession  of  all  their  interest  in  unallotted  lands,  whose  fee  was 
in  government  subject  to  Indian  right  of  occupancy;  Southern  Pac.  R.  R. 
Co.  v.  Bell,  183  U.  S.  680,  681,  46  L.  Ed.  386,  387,  22  Sup.  Ct.  234,  hold- 
ing 14  Stat.  299,  making  grant  to  Southern  Pacific  railroad,  did  not 
authorize  Secretary  of  Interior  to  withdraw  from  settlement  lands  within 
indemnity  limits  of  grant  in  advance  of  selections  based  on  ascertained 
losses  within  place  limits;  Northern  Pac.  Ry.  Co.  v.  United  States,  191 
Fed.  958,  960,  112  C.  C.  A.  359,  grant  to  Northern  Pacific  Railroad  Com- 
pany of  alternate  sections  of  land,  not  otherwise  appropriated,  did  not 
include  lands  within  boundaries  of  Yakima  reservation,  and  patents  is- 
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sued  to  such  lands  by  mistake  are  void;  King  v.  Mc Andrews,  111  Fed. 
869,  50  C.  C.  A.  29,  holding  acts  of  Dakota  legislature  of  March  7,  1885, 
including  portion  of  Sioux  reservation  in  city  of  Chamberlain,  did  not 
withdraw  land  from  entry,  because  it  was  not  part  of  public  lands; 
Union  Pac.  R.  Co.  ▼.  Harris,  76  Kan.  263,  91  Pac.  71,  land  owned  by 
United  States  but  occupied  by  settler  under  pre-emption  law  was  not 
public  land,  and  was  not  included  in  grant  to  railroad ;  State  v.  Whitney, 
66  Wash.  488,  120  Pac.  121,  Federal  grant  of  school  lands  to  State 
divested  government  of  title,  and  was  not  subject  to  recall  by  subsequent 
legislation;  Savannah  etc.  Ry.  Co.  v.  Davis,  25  Fla.  922,  7  South.  30, 
holding  statute,  granting"  right  of  way  to  railroad  company  over  public 
lands,  does  not  confer  right  to  pass  over  lands  to  which  homestead  entry 
has  attached ;  Day  Land  etc.  Co.  v.  State,  68  Tex.  552,  4  S.  W.  878,  hold- 
ing legislature,  having  appropriated  public  lands  to  specific  purpose,  they 
cease  to  constitute  part  of  ''public  domain";  Union  Pac.  Ry.  Co.  v. 
Douglas,  31  Fed.  541,  and  Hamilton  v.  Spokane  etc.  Ry.,  2  Idaho,  907, 
28  Pac.  411,  in  discussion  as  to  distinction  between  a  land  grant  and  a 
grant  of  a  right  of  way;  Brewster  v.  Kansas  City  etc.  Ry.  Co.,  25  Fed. 
243,  holding  government  may  properly  proceed  in  equity  to  set  aside 
patent  issued  to  land  not  subject  to  patent;  United  States  v.  American 
Bell  Telephone  Co.,  167  U.  S.  240,  42  L.  Ed.  154,  17  Sup.  Ct.  810,  Cald- 
well v.  Robinson,  59  Fed.  655,  in  discussing  difference  as  to  title  of 
Indians  in  lands  reserved  for  their  use  by  act  of  Congress  and  in  lands 
merely  occupied  by  them. 

Distinguished  in  St.  Paul  etc.  R.  Co.  v.  Greenhalgh,  26  Fed.  564,  where 
grant  provided,  as  to  lands  occupied  by  Indians,  it  should  take  effect 
on  Indian  title  being  extinguished;  Shepard  v.  Northwestern  Life  Ins. 
Co.,  40  Jed.  350,  where  Indian  title  had  been  extinguished  prior  to  grant 
to  railroad ;  Grinter  v.  Kansas  Pac.  Ry.  Co.,  23  Kan.  656,  holding  Con- 
gress has  power  to  grant  right  of  way  to  railroad  company  over  Indian 
reserve;  Baker  v.  Newland,  25  Kan.  31,  32,  where  grant  of  lands  was 
held  valid,  although  in  violation  of  treaty  stipulations;  State  v.  Ken- 
nard,  57  Neb.  715,  78  N.  W.  283,  284,  holding  fee  simple  to  lands  occu- 
pied by  Indians  is  in  United  States,  and  grant  by  United  States  of  all 
public  lands  would  include  lands  occupied  by  Indians. 

Tndiana  have  unquestioned  right  to  lands  they  occupy  until  it  shall  be 
extinguished  by  a  voluntary  cession  to  the  government. 

Approved  in  Winters  v.  United  States,  143  Fed.  748,  74  C.  C.  A.  666, 
grantee  of  public  lands  outside  of  Ft.  Belknap  reservation  could  not  ac- 
quire exclusive  right  to  waters  of  Milk  River  for  irrigation  under  desert 
land  act  of  1891;  King  v.  Mc  Andrews,  111  Fed.  870,  50  C.  C.  A.  29, 
holding  act  of  Dakota  legislature  of  March  7,  1885,  including  portion 
of  Sioux  reservation  in  city  of  Chamberlain,  did  not  withdraw  land  from 
entry,  because  it  was  not  part  of  public  lands ;  Dubuque  etc.  R.  R.  Co.  v. 
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Des  Moines  etc.  R.  R.  Co.,  109  U.  S.  334,  27  L.  Ed.  954,  3  Sup.  Ct.  191, 
holding  it  will  not  be  presumed  Congress  has  made  grant  of  lands  to* 
which  Indian  title  has  not  been  extinguished;  Muse  v.  Arlington  Hotel 
C*.,  68  Fed.  646,  holding  Indian  right  of  occupancy  in  United  States 
sacred  until  extinguished  by  cession  to  Federal  government;  Spalding 
v.  Chandler,  84  Mich.  147,  47  N.  W.  595,  reaffirmed  in  determining  claim- 
ant's title  to  lands  within  Sault  Ste.  Marie  Indian  reserve;  Yeale  v. 
Maynes,  23  Kan.  24,  in  discussion  as  to  title  United  States  has  in  lands 
occupied  by  Indians. 

Distinguished  in  Lone  Wolf  v.  Hitchcock,  187  U.  S.  565,  23  Sup.  Ct 
221,  47  L.  Ed.  306,  upholding  31  Stat.  677,  c-  813,  providing  for  allot- 
ments to  Indians  in  severalty  out  of  lands  held  in  common  within 
reservation  and  purporting  to  give  adequate  consideration  for  surplus 
lands  not  allotted. 

Whenever  a  tract  of  public  land  becomes  legally  appropriated  for  any 
purpose,  it  thereafter  becomes  severed  from  mass  of  public  land,  and  no  sub- 
sequent law  or  proclamation  will  be  construed  to  embrace  it  or  operate  upon 
it,  although  no  exception  be  made  of  it. 

Approved  in  Scott  v.  Carcw,  196  U.  S.  Ill,  49  L.  Ed.  406,  25  Sup.  Ct. 
193,  under  act  of  April  22, 1826,  lands  appropriated  for  military  reserva- 
tion could  not  be  pre-empted  till  post  abandoned;  Oregon  etc.  R.  R.  Co. 
v.  United  States,  190  U.  S.  189,  47  L.  Ed.  1013,  23  Sup.  Ct.  675,  holding 
28  Stat.  122,  did  not  give  right  to  perfect  claims  under  Oregon  donation 
act  to  land  which  had  been  abandoned  before  completing  requisite  resi- 
dence thereon;  United  States  v.  Portneuf -Marsh  Valley  Irr.  Co.,  213 
Fed.  603,  130  C.  C.  A.  181,  grant  of  right  of  way  through  public  lands 
and  reservations  of  United  States  to  canal  or  ditch  company  formed  for 
irrigation  purposes  was  grant  of  right  of  way  through  Indian  reserva- 
tion; United  States  v.  Portneuf -Marsh  Valley  Irr.  Co.,  205  Fed.  419, 
act  granting  right  of  way  through  public  lands  and  reservations  to  com- 
pany formed  for  irrigation  purposes  was  not  repealed  by  later  act,  and 
United  States  could  not  maintain  action  for  value  of  land  in  Indian 
reservation  taken  for  reservoir  site  under  authority  of  Secretary  of 
Interior;  Union  Pac.  Ry.  Co.  v.  Karges,  169  Fed.  462,  act  granting  rail- 
road company  right  of  way  across  land  reserved  for  school  purposes  in 
Nebraska,  prior  to  vesting  of  right  by  enabling  act,  was  valid;  United 
States  v.  Grand  Rapids  etc.  R.  Co.,  154  Fed.  136,  withdrawal  of  public 
lands  from  sale  for  benefit  of  Indians  upon  certain  conditions  did  not 
destroy  effectiveness  of  withdrawal;  Stearns  v.  United  States,  152  Feet 
903,  82  C.  C.  A.  48,  "public  lands"  relates  to  lands  of  United  States 
subject  to  disposition  under  public  land  laws,  and  not  to.  those  set  apart 
tor  some  special  purpose,  such  as  postoffice  sites  and  military  reserva- 
tions; United  States  v.  Chicago  etc.  Ry.  Co.,  148  Fed.  890,  893,  where 
at  time  of  passage  of  railroad  grant  act  and  at  time  of  filing  location 
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map  lands  within  place  limits  were  selected  by  State  agents  as  swamp- 
lands, but  selections  not  approved,  such  lands  not  excluded  from  grant ; 
Oregon  etc.  R.  Co.  v.  United  States,  148  Fe,d.  606,  78  C.  C.  A.  375,  and 
United  States  v.  Oregon  etc.  R.  Co.,  143  Fed.  771,  75  C.  C.  A.  66,  both 
holding  railroad  grant  of  July  25,  1866,  did  not  embrace  land  which 
at  time  of  passage  of  act  was  subject  to  live  homestead  entry,  though 
entry  relinquished  prior  to  filing  of  map  of  definite  location;  Northern 
Lumber  Co.  v.  O'Brien,  139  Fed.  616,  619,  71  C.  C.  A.  598,  withdrawal  of 
public  lands  along  route  of  railroad  in  aid  of  which  land  grant  made, 
by  land  officials  before  definite  location  of  road,  excludes  them  from 
subsequent  grant;  Gibson  v.  Anderson,  131  Fed.  42,  65  C.  C.  A.  277, 
where  mining  locations  on  Indian  reservation  made  on  day  act  subject- 
ing such  lands  to  mineral  entry  passed,  but  on  same  day  resolution 
passed  suspending  operation  of  act  until  later  day,  right  to  locate  sus- 
pended; United  States  v.  Naylon,  3  Alaska,  94,  civilian  employee  of 
army  residing  within  military  reservation  was  exempt  from  road  tax 
outside  reservation ;  State  v.  Trustees  of  Internal  Improvement  Fund,  47 
Fla.  325,  35  South.  995,  swamp-land  acts  of  Congress  of  September  28, 
1850,  and  March  3,  18§7,  do  not  embrace  lands  granted  to  Florida  by 
act  of  March  3,  1845;  Hamilton  v.  Spokane  etc.  R.  R.  Co.,  3  Idaho, 
172,  28  Pac.  411,  holding  railroad  entitled  to  right  of  way  by  compliance 
with  congressional  act  and  approval  of  Secretary  of  Interior  not  liable 
in  damages  to  subsequent  homesteader  because  of  grading  of  roadbed; 
Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  340,  101  Pac.  182,  swamp- 
land was  subject  to  entry  under  pre-emption  law  at  any  time  before 
segregation  from  public  domain  by  Secretary  of  Interior,  acting  under 
swamp-land  act;  Samish  Boom  Co.  v.  Callvert,  27  Wash.  613,  68  Pac. 
368,  holding  boom  company  filing  its  plat  of  shore  lines  and  contiguous 
land  it  proposed  to  appropriate  to  its  use  must  either  purchase  or  lease 
State  tide-lands  before  it  can  assert  interest  in  land  so  as  to  compel 
payment  for  improvements;  Broder  v.  Water  Co.,  101  U.  S.  277,  25 
L.  Ed.  791,  holding  pre-emptor  of  public  lands  takes  same  subject  to  any 
rights  which  had  previously  become  vested  therein;  Kansas  Pacific  Ry. 
Co.  v.  Dunmeyer,  113  U.  S.  642,  28  L.  Ed.  1126,  5  Sup.  Ct.  572,  and  Bar- 
don  r.  Northern  Pac.  R.  R.  Co.,  145  U.  S.  543,  544,  36  L.  Ed.  810,  12 
Sup.  Ct.  859,  both  holding  land,  which  at  time  of  grant  to  railroad  com- 
pany was  segregated  from  public  lands  within  limits  of  grant  by  reason 
of  prior  pre-emption  claim  to  it,  did  not,  by  cancellation  of  pre-emption 
right  before  location  of  grant,  pass  to  railroad;  Monroe  Cattle  Co.  v. 
Becker,  147  U.  S.  57,  87  L.  Ed.  77,  13  Sup.  Ct.  221,  holding,  during 
period  allowed  by  law  for  purchaser  to  make  his  first  payment,  State 
surveyor  could  not  treat  application  as  withdrawn  and  permit  another 
location ;  Newhall  v.  Sanger,  92  U.  S.  762,  23  L.  Ed.  769,  Doolan  v.  Carr, 
125  U.  S.  630,  632,  31  L.  Ed.  848,  849,  8  Sup.  Ct.  1234, 1235,  and  Cameron 
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v.  United  States,  148  U.  S.  309,  37  L.  Ed.  462,  13  Sup.  Ct.  599,  applies 
principle  when  grant  was  made  by  foreign  government  before  acquisition 
of  territory  by  United  States;  Atlantic  etc.  R.  R.  Co.  v.  Mingus,  165 
U.  S.  435,  41  L.  Ed.  779, 17  Sup.  Ct.  354,  holding  lands  in  Indian  Terri- 
tory, belonging  to  Indians,  did  not  pass  under  grant  to  railroad  com- 
pany; United  States  v.  Payne,  2  McCrary,  303,  8  Fed.  894,  holding  doc- 
trine particularly  applicable  to  Indian  reservation;  Northern  Pacific 
R.  R.  Co.  v.  Musser-Sauntry  Land  etc.  Co.,  168  U.  S.  609,  42  L.  Ed.  598, 
18  Sup.  Ct.  207,  and  Kansas  Pacific  Ry.  Co.  v.  Atchison  etc.  R.  R.  Co., 
2  McCrary,  553,  13  Fed.  107,  holding  withdrawal  of  public  lands  from 
sale  by  competent  authority,  for  purpose  of  appropriating  them  to  any 
lawful  purpose,  operates  to  sever  such  lands  from  public  domain; 
United  States  v.  Garretson,  42  Fed.  23,  holding  public  land  reserved  for 
military  purposes  not  liable  to  entry  under  pre-emption  claim;  Lake 
Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  155  U.  S.  374,  39  L.  Ed. 
190,  15  Sup.  Ct.  110  (affirming  44  Fed.  830,  838),  where  selection  by 
canal  company  of  lands  previously  granted  to  railroad  company  was 
held  illegal;  Whitney  v.  Taylor,  45  Fed.  617,  where  mere  filing  of  pre- 
emption declaratory  statement  was  held  such  appropriation  as  to  pre- 
vent land  from  being  embraced  in  subsequent  grant;  United  States  v. 
Sioux  City  etc.  Ry.  Co.,  46  Fed.  504,  holding  statute  granting  public 
lands  cannot  be  construed  to  apply  to  lands  which  after  date  thereof 
revert  to  United  States  and  are  thus  added  to  unappropriated  public 
domain;  Northern  Pac.  R.  Co.  v.  Hinchman,  53  Fed.  525,  527,  and  North- 
ern Pac.  R.  Co.  v.  Maclay,  61  Fed.  556,  557,  9  C.  C.  A.  609,  following 
rule;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  holding  patent  for  land 
reserved  or  dedicated  to  special  purpose  may  be  challenged  in  action 
at  law;  Shanklin  v.  MoNamara,  87  Cal.  383,  26  Pac.  348,  holding  it  was 
not  intention  of  act  of  1850,  granting  swamp-lands  to  State  of  Califor- 
nia, to  grant  lands  lying  within  exterior  bounds  of  a  Mexican  grant; 
Chism  v.  Price,  54  Ark.  267,  15  S.  W.  1032,  holding  grant  to  railroad 
did  not  include  lands  previously  granted  to  State  as  swamp-lands;  High 
Line  Canal  Co.  v.  Moon,  22  Colo.  563,  45  Pac.  438,  holding  patentee  of 
public  land  takes  same  subject  to  prior  rights  therein  granted  by  gov- 
ernment; Spokane  Falls  etc.  Ry.  Co.  v.  Ziegler,  61  Fed.  394,  9  C.  C.  A. 
548,  and  Weeks  v.  Bridgman,  41  Minn.  356,  43  N.  W.  82,  reaffirmed  on 
second  hearing  in  46  Minn.  392,  49  N.  W.  191,  where  pre-emption  right 
had  attached  before  grant  of  same  tract  to  railroad  company;  Burling- 
ton &  M.  R.  R.  Co.  v.  Abink,  14  Neb.  97,  15  N.  W.  318,  and  Stewart  v. 
Altstock,  22  Or.  187,  29  Pac.  555,  holding  land  held  by  qualified  home- 
stead claimant  not  subject  to  grant  to  other  parties ;  Mahn  v.  Harwood, 
112  U.  S.  358,  28.  L.  Ed.  667,  5  Sup.  Ct.  177,  Doolan  v.  Carr,  125  U.  S. 
625,  31  L.  Ed.  847,  8  Sup.  Ct.  1231,  and  Lakin  v.  Dolly,  53  Fed.  336,  all 
holding  patent  from  government  issued  with  all  forms  of  law  may  be 
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shown  void  by  showing  want  of  authority  to  issue  same;  Mann  v.  Taeoma . 
Land  Co.,  153  U.  S.  284,  38  L.  Ed.  717, 14  Sup.  Ct.  822,  in  discussion  as 
to  what  are  "public  lands/'  within  meaning  of  Federal  statutes;  Apis 
v.  United  States,  88  Fed.  940,  941,  Missouri  etc.  Ry.  Co.  v.  Roberts,  152 
U.  S.  119,  38  L.  Ed.  380, 14  Sup.  Ct.  498,  and  Horsky  v.  Moran,  21  Mont. 
354,  53  Pac.  1067,  all  arguendo. 

Distinguished  in  United  States  v.  Blendaur,  128  Fed.  913,  63  C.  C.  A. 
6*36,  holding  lands  formerly  occupied  by  Flatheads  became  part  of  gen- 
eral public  domain  by  17  Stat.  226,  and  18  Stat.  15,  and  so  were  capable 
of  being  set  apart  as  forest  reservation;  dissenting  opinion  in  Doolan 
v.  Cany  125  U.  S.  635,  31  L.  Ed.  850,  8  Sup.  Ct.  1237,  majority  holding 
government  patent,  issued  with  ail  forms  of  law,  may  be  shown  to  be 
void  for  want  of  authority  to  issue  same;  United  States  v.  Union  Pac. 
Ry.  Co.,  61  Fed.  148,  holding  mere  filing  of  declaratory  statement,  as 
required  by  pre-emption  laws,  was  not  sufficient  to  cause  claim  to  be 
attached  to  land  so  as  to  except  it  from  grant  mafle  to  railroad  company. 

Act  of  1863,  granting  lands  in  Kansas  to  aid  railroad  construction,  ex- 
pressly reserved  from  operation  of  grant,  lands  occupied  by  Osage  Indians. 

Approved  in  Van  Ness  v.  Rooney,  160  Cal.  141,  116  Pac.  396,  patent 
of  land  to  railroad  company  excluding  mineral  land  did  not  pass  title 
to  land  within  description  of  patent, upon  which  valid  gold  quartz  loca- 
tion,had  been  made  prior  to  issuance  of  patent;  Missouri  etc.  R.  R.  Co. 
v.  United  States,  92  U.  S.  760,  23  L.  Ed.  645,  following  rule;  Neer  v. 
Williams,  27  Kan.  67,  holding  lands  within  reservation  of  act  of  1863 
not  subject  to  grant  under  act  of  1866;  Roberts  v.  Missouri  etc.  Ry. 
Co.,  43  Kan.  104,  22  Pac.  1007,  holding  act  of  1866,  granting  right  of 
way  to  railroad  company  over  public  lands,  did  not  grant  right  of  way 
over  lands  occupied  by  Osage  Indians. 

Distinguished  in  United  States  v.  McLaughlin,  127  U.  S.  452,  32  L.  Ed. 
221,  8  Sup.  Ct.  1188,  where  question  was  as  to  whether  lands  granted 
to  railroad  were  within  limits  of  prior  Mexican  grant. 

Right  to  make  private  entries,  pre-emption  and  homestead  settlements 
existed  in  lands  granted  to  railroads  in  aid  of  construction,  according  to 
Land  Department  rale  in  1863,  until  road  had  been  actually  located. 

Approved  in  Northern  Pac.  R.  Co.  v.  Cannon,  54  Fed.  258,  4  C.  C.  A. 
303,  holding  similarly  as  to  mineral  lands;  Northern  Pac.  Ry.  Co.  v. 
McCormick,  94  Fed.  938,  36  C.  C.  A.  560,  holding  claim  of  pre-emptor 
to  lands  within  railroad  grant,  entry  having  been  made  prior  to  loca- 
tion of  road,  superior  to  that  of  railroad  for  same  land. 

Where,  between  time  of  granting  public  lands  to  railroad  and  location 
of  road,  some  of  lands  covered  by  grant  have  been  granted  by  government 
to  other  parties,  railroad  is  entitled  to  select  lands  in  lieu  of  those  regranted. 
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Approved  in  Winona  etc.  R.  R.  Co.  v.  Barney,  113  U.  S.  627,  28  L.  Ed. 
1112,  5  Sup.  Ct.  610,  holding  indemnity  clause  in  acts  making  grants  to 
railroads,  covers  losses  from  grant  by  reason  of  sales  and  attachment  of 
rights  prior  to  date  of  act,  as  well  as  rights  which  attached  between 
date  of  act  and  final  determination  of  location  of  road.  To  same  effect 
are  following:  Wisconsin  Central  R.  R.  Co.  v.  Price  County,  133  U.  S. 
507,  33  L.  Ed.  693, 10  Sup.  Ct.  345  (reversing  64  Wis.  588,  590,  26  N.  W. 
97),  Sage  v.  Swenson,  64  Minn.  518,  67  N.  W.  545,  and  Wisconsin  Cen- 
tral R.  R.  Co.  v.  Wisconsin  River  Land  Co.,  71  Wis.  100,  36  N.  W.  840. 

In  construing  treaties  or  statutes,  words  should  not  be  imported  into  nor 
taken  therefrom,  so  as  to  affect  meaning. 

Approved  in  Northern  Pac.  R.  Co.  v.  Sanders,  46  Fed.  249,  Baker  v. 
Payne,  22  Or.  341,  29  Pac.  789,  and  dissenting  opinion  in  Northern  Pac. 
R.  Co.  t.  Barden,  46  Fed.  614,  in  construing  statute  granting  lands  to 
railroads.  f 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Cas. 
191&),  515. 

Miscellaneous.  Cited  incidentally  in  Barney  v.  Winona  etc.  Ry.,.  2 
McCrary,  422,  6  Fed.  802;  dissenting  opinion  in  Oregon  etc.  R.  R.  Co.  v. 
United  States,  77  Fed.  79,  23  C.  C.  A.  15,  Missouri  etc.  Ry.  v.  Cook,  47 
Kan.  218,  27  Pac.  848,  Chism  v.  Price,  54  Ark.  270,  15  S.  W.  1033,.  and 
Carr  v.  Quigley,  79  Cal.  132,  21  Pac.  608. 

92  U.  S.  760,  23  L.  Ed.  645,  MISSOURI  ETC.  B.  B.  V.  UNITED  STATES. 

Adjudged  in  conformity  with  Leavenworth  etc.  B.  B.  v.  United  States, 
supra. 

Cited  in  Missouri  etc.  Ry.  Co.  v.  Watson,  74  Kan.  500,  14  L.  R.  A. 
(N.  S.)  592,  87  Pac.  689,  grant  to  Union  Pacific  Railroad  Company  of 
right  of  way  through  Osage  ceded  lands  was  absolute  grant,  vesting  title 
from  date  of  act,  and  persons  purchasing  subsequently  did  so  subject 
to  railroad's  rights. 

92  U.  S.  761-766,  23  L.  Ed.  769,  NEWHAIiL  V.  SAN0BB. 

Term  "public  lands"  refers  to  such  lands  as  are  subject  to  sale  or  dis- 
posal under  general  law. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  United  States,  235  U.  S.  40,  59 
L.  Ed.  120,  35  Sup.  Ct.  6,  statute  granting  public  lands  -or  Indian  lands 
which  may  become  public  lands  did  not  include  lands  to  which  Indian 
title  had  not  been  extinguished;  Union  Pacific  R.  R.  Co.  v.  Harris,  215 
U.  S.  388,  54  L.  Ed.  248,  30  Sup.  Ct.  138,  bona  fide  settler  holding  patent 
under  pre-emption  law  and  his  grantee  had  rights  superior  to  those  of 
railroad  company  under  act  granting  public  lands  for  railway  right  of 
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way;  Minnesota  v.  Hitchcock,  185  U.  S.  391,  46  L.  Ed.  964,  22  Sup.  Ct. 
657,  holding  Minnesota  has  no  interest  in  lands  included  in  cession  by 
Chippewas  of  all  interest  in  unallotted  lands,  whose  fee  was  in  govern- 
ment subject  to  Indian  right  of  occupancy ;  Barker  v.  Harvey,  181  U.  S. 
490,  45  L.  Ed.  968,  21  Sup.  Ct.  694,  holding  Mission  Indians  claiming 
right  of  occupancy  of  land  in  California  under  Mexican  grant,  failing 
to  present  same  to  commissioners,  abandon  their  rights;  Northern  Pac. 
Ry.  Co.  v.  Wismer,  230  Fed.  594,  tract  of  land  within  Indian  reserva- 
tion when  Northern  Pacific  filed  map  of  location  was  not  "free  from  pre- 
emption or  other  claims,"  and  not  within  grant  to  railroad;  United 
States  v.  Ash  Sheep  Co.,  221  Fed.  587, 137  C.  C.  A.  306,  cession  of  Indian 
lands  to  United  States  as  trustee  to  dispose  of  them  and  pay  over  pro- 
ceeds did  not  render  such  lands  public  lands  upon  which  free  grazing 
of  sheep  was*  permitted;  United  States  v.  Lee  Wilson  &  Co.,  214  Fed. 
641,  grant  of  swamp-lands  to  State  does  not  pass  title  until  lands  are 
identified  and  patented,  and  Federal  government  could  dispose  of  un- 
surveyed  lands  not  selected  by  State;  Cobban  v.  Hyde,  212  Fed.  484, 
grant  to  State  of  certain  sections  of  public  lands  or  other  lands  in  lieu 
thereof  in  every  township  did  not  include  section  within  forest  reserve, 
and  its  patent  to  purchaser  was  void;  United  States  v.  Cowlishaw,  202 
Fed.  320,  Oregon  enabling  act  granting  school  lands  did  not  pass  title 
until  lands  were  identified  by  official  survey  and  location;  Union  Pac. 
Ry.  Co.  v.  Karges,  169  Fed.  462,  act  granting  railroad  company  right  of 
way  across  land  reserved  for  school  purposes  in  Nebraska,  prior  to  vest- 
ing of  right  by  enabling  act,  was  valid;  United  States  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  160  Fed.  823,  87  C.  C.  A.  592,  swamp-lands  granted 
to  State,  but  not  segregated,  were  not  excepted  from  grant  of  public 
land  to  railroad  company;  United  States  v.  Grand  Rapids  etc.  R.  Co., 
154  Fed.  136,  conditions  attached  to  withdrawal  of  public  lands  from 
sale  for  benefit  of  Indians  did  not  destroy  effectiveness  of  withdrawal; 
United  States  v.  Chicago  etc.  Ry.  Co.,  148  Fed.  893,  where  at  time  of 
passage  of  act  of  May  12,  1864,  granting  to  Iowa  State  aid  lands,  and 
at  time  of  filing  railroad  location  map,  certain  lands  within  place  limits 
were  selected  by  State  agents  as  swamp-lands,  but  selections  not 
approved,  such  lands  passed  by  grant;  Morris  v.  Bean,  146  Fed.  433, 
determining  right  to  appropriate  waters  running  through  Indian  reser- 
vation ;  Northern  Lumber  Co.  v.  O'Brien,  139  Fed.  616,  71  (J.  C.  A.  598, 
withdrawal  of  public  lands  along  route  of  railroad  in  aid  of  which  land 
grant  made,  by  land  officials  before  definite  location  of  road,  excludes 
them  from  subsequent  grant;  United  States  v.  McKinley,  126  Fed.  242, 
upholding  indictment  for  conspiracy  to  defraud  government  by  reason 
of  fraudulent  homestead  entry  on  public  lands,  though  it  did  not  allege 
other  facts  showing  that  land  was  in  fact  public  land;  United  States  v. 
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Blendauer,  122  Fed.  708,  holding  lands  formerly  occupied  by  Flatheads 
cannot  be  set  apart  as  forest  reserve  as  they  are  not  "public  lands"; 
McFadden  ▼.  Mountain  View  Min.  etc.  Co.,  97  Fed.  680,  38  C.  C.  A.  354, 
holding  27  Stat.  62,  restoring  to  pnblic  domain  portion  of  Colville  Indian 
reservation,  did  not  of  itself,  in  advance  of  presidential  proclamation, 
give  right  to  locate  mining  claims  thereon  under  mineral  laws ;  St.  Louis 
etc.  R.  Co.  v.  Budd,  112  Ark.  108,  165  S.  W.  266,  grant  to  railroad  of 
public  lands  did  not  include  land  already  appropriated  by  homestead 
entry;  Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  340,  101  Pac.  182, 
swamp-land  was  subject  to  entry  under  pre-emption  law  at  any  time 
before  segregation  from  public  domain  by  Secretary  of  Interior,  acting 
under  swamp-land  act ;  dissenting  opinion  in  United  States  v.  Ash  Sheep 
Co.,  221  Fed.  589,  590,  137  C.  C.  A.  306,  majority  holding  that  cession 
of  Indian  lands  to  United  States  as  trustee  to  dispose  of  them  and  pay 
over  proceeds  did  not  render  such  lands  public  lands  upon  which  free 
grazing  of  sheep  was  permitted ;  Cameron  v.  United  States,  148  U.  S.  310, 
37  L.  Ed.  462,  13  Sup.  Ct.  599,  where  lands  held  under  claim  of  title  ac- 
quired under  Mexican  grant  were  held  not  to  be  public  lands,  within 
meaning  of  act  forbidding  inclosure  of  such  lands;  Mann  v.  Tacoma 
Land  Co.,  153  U.  S.  284,  38  L.  Ed.  717,  14  Sup.  Ct.  822,  holding  certifi- 
cates for  public  land  cannot  be  located  on  tide-lands;  United  States  v. 
Garretson,  42  Fed.  24,  holding  lands  open  to  pre-emption  or  homestead 
entry  are  not  lands  reserved  for  public  use  within  meaning  of  statute 
making  destruction  of  timber  on  such  lands  a  crime ;  Stewart  v.  Alstock, 
22  Or.  187,  29  Pac.  555,  holding  lands  in  process  of  private  entry,  by 
pre-emption  or  homestead,  not  public  lands;  Day  Co.  v.  State,  68  Tex. 
652,  4  S.  W.  878,  as  authority  for  rule  that  when  legislature  appropriates 
land  for  any  specific  purpose,  it  ceases  to  be  public  domain;  United 
States  v.  Elliot,  7  Utah,  392,  393,  394,  26  Pac.  1118,  holding,  as  soon  as 
public  lands  were  surveyed,  sections  16  and  36  in  each  township  ceased 
to  be  public  lands ;  Rierson  v.  St.  Louis  etc.  Ry.  Co.,  59  Kan.  35,  51  Pac. 
902,  holding  lands  ceded  by  Osage  treaty  of  1865  public  lands  within 
meaning  of  statute  granting  railroad  company  right  of  way  over  public 
lands. 

Distinguished  in  United  States  v.  Blendaur,  128  Fed.  913,  63  C.  C.  A. 
636,  holding  under  acts  subjecting  lands  formerly  occupied  by  Flatheads 
to  sale  and  homestead  entry,  they  became  part  of  public  domain  and 
so  capable  of  being  set  apart  as  forest  reservation;  United  States  v. 
Bisel,  8  Mont.  29,  19  Pac.  253,  holding  school  lands,  within  meaning  of 
act  of  Congress,  forbidding  the  inclosure  of  public  lands;  State  v.  Ken- 
nard,  56  Neb.  257,  76  N.  W.  546,  holding  fact  that  Congress  provides  for 
sale  of  lands  under  special  laws  does  not  justify  inference  that  they 
could  not  be  sold  otherwise. 
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Railroad  land  grants  cannot  be  construed  to  embrace  tracts  of  land  lying 
within  limits  of  grant  which  have  bean  reserved  by  competent  authority, 
although  no  exception  of  them  was  made  in  grant. 

Approved  in  Oregon  etc.  B.  R.  v.  United  States,  190  XT.  S.  189,  47 
L.  Ed.  1013,  23  Sup.  Ct.  675,  holding  lands  on  which  settlement  was 
made  under  Oregon  donation  act,  but  which  were  abandoned  without 
compliance  with  act  before  their  selection  as  lieu  lands,  were  not  re- 
served from  sale  within  meaning  of  railroad  grant;  Southern  Pacific 
R.  R.  Co.  v.  Bell,  183  U.  S.  680,  46  L.  Ed.  386,  22  Sup.  Ct.  234,  holding 
14  Stat.  299,  granting  lands  to  Southern  Pacific,  did  not  authorize  Secre- 
tary of  Interior  to  withdraw  lands  within  indemnity  limits  of  grant  in 
advance  of  selections  by  railroad  based  on  ascertained  losses  in  place 
limits ;  Hemmer  v.  United  States,  204  Fed.  904,  123  C.  C.  A.  194,  Land 
Department  has  no  jurisdiction  to  divest  equitable  title  to  lands  vested 
in  pre-emptors,  homesteaders  and  like  claimants  by  final  proof  and  pay- 
ment; Northern  Pac.  R.  R.,  Co.  v.  Musser-Sauntry  Land  etc.  Co.,  168 
U.  S.  609/  42  L.  Ed.  598,  18  Sup.  Ct.  207,  where  withdrawal  of  lands 
within  indemnity  limits  of  grant  to  one  railroad  company  was  held  to 
exempt  such  lands  from -subsequent  grant  to  another  company;  United 
States  v.  Oregon  etc.  R.  Co.,  69  Fed.  901,  where  filing  of  map  by  land- 
grant  railroad,  showing  line  along  which  road  might  be  constructed,  was 
held  sufficient  segregation  from  public  domain,  so  as  to  exclude  from 
subsequent  grant  to  another  company;  Lake  Superior  Ship  Canal  etc. 
Co.  v.  Cunningham,  155  it.  S.  374,  39  L.  Ed.  190, 15  Sup.  Ct.  110  (affirm- 
ing, 44  Fed.  828,  830),  holding  lands  having  been  granted  to  railroad 
company  to  aid  in  construction  of  its  road  could  not  afterward  be 
granted  to  canal  company,  where  first  grant  had  not  been  declared  for- 
feited ;  Whitney  v.  Taylor,  158  U.  S.  92,  39  L.  Ed.  908,  15  Sup.  Ct.  799 
(affirming,  45  Fed.  617,  618),  and  United  States  v.  Sioux  City  etc.  Ry. 
Co.,  46  Fed.  504,  both  holding  acts  granting  public  lands  to  railroads 
are  not  applicable  to  lands  which  revert  to  the  United  States  subsequent 
to  their  passage;  Northern  Pac.  R.  Co.  v.  Sanders,  49  Fed.  134, 1  C.  C.  A. 
192,  holding  mining  claims  may  be  located  on  any  lands  within  limits 
of  railroad  grant  until  map  is  filed  definitely  locating  road;  Northern 
Pac.  R.  Co.  v.  Hinchman,  53  $ed.  526,  and  Northern  Pac.  R.  R.  Co.  v. 
Maclay,  61  Fed.  556,  9  C.  C.  A.  609,  where  certain  lands  having  been 
reserved  from  sale,  for  use  of  Indians,  were  held  not  to  be  included  in 
public  lands  granted  to  railroad;  Kansas  Pacific  Ry.  Co.  v.  Dunmeyer, 
113  U.  S.  642,  28  L.  Ed.  1126,  5  Sup.  Ct.  571,  and  Northern  Pac.  Ry.  Co. 
v.  M'Cormick,  89  Fed.  661,  both  holding  homestead  entry,  made  after 
grant  but  before  filing  of  map  showing  location  of  road,  reserves  land 
from  operation  of  grant ;  Herrington  v.  Clark,  56  Kan.  649,  44  Pac.  626, 
where  selection  of  reserved  lands,  as  indemnity  lands,  by  railroad  com- 
pany, was  held  to  give  no  title ;  Hastings  etc.  R.  R.  Co.  v.  Whitney,  132 


32  U.  S.  761-766         NOTES  ON  U.  S.  REPORTS.  228 

U.  S.  365,  S3  Jfc  Ed.  367,  10  Sap.  Ct.  115,  and  Winona  etc.  Land  Co.  v. 
Ebilcisor,  52  Minn.  322,  54  N.  W.  93,  both  holding  homestead  entry 
exempts  land  from  land  grant  in  aid  of  railroad;  Weeks  v.  Bridgman, 
41  Minn.  357,  43  N.  W.  82,  and  Peers  v.  Deluchi,  21  Nev.  171,  26  Pac. 
230,  where  filing  of  declaratory  statements  in  pre-emption  proceedings 
was  held  to  prevent  land  from  being  included  in  grant  to  railroad; 
Aurrecoechea  v.  Sinclair,  60  Cal.  546,  in  discussion  of  rights  of  pre- 
emptor,  under  act  of  Congress  of  1866 ;  dissenting  opinion  in  South  End 
Min.  Co.  v.  Tinney,  22  Nev.  45,  35  Pac.  98,  High  line  Canal  Co.  v.  Moon, 
22  Colo.  563,  45  Pac.  438,  Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal.  482, 
57  Pac.  390,  and  Shanklin  v.  McNamara,  87  Cal.  384,  26  Pac.  348,  all 
arguendo. 

Distinguished  in  Shiver  v.  United  States,  159  U.  S.  494,  40  L.  Ed.  232, 
16  Sup.  Ct.  55,  holding  mere  filing  of  homestead  entry  does  not  exempt 
lands  from  operation  of  act  forbidding  the  destruction  of  timber  on 
public  lands;  United  States  v.  Union  Pac.  Ry.  Co.,  61  Fed.  148,  holding 
mere  filing  of  declaratory  statement  was  not  sufficient  to  cause  pre- 
emption claim  to  become  "attached"  to  lands  so  as  to  except  them  from 
railroad  grant;  Apis  v.  United  States,  88  Fed.  935,  936,  938,  holding 
act  of  1891,  granting  certain  lands  embraced  within  Mexican  grant  to 
Mission  Indians,  valid. 

Lands  lying  within  boundaries  of  alleged  Mexican  or  Spanish  grant, 
which  was  then  sub  judice,  are  not  public  lands  within  meaning  of  statute 
of  1862,  granting  lands  to  Western  Pacific  Railroad  Company. 

Approved  in  Scott  v.  Carew,  196  U.  S.  Ill,  49  L.  Ed.  406,  25  Sup.  Ct. 
193,  under  act  of  April  22,  1826,  lands  appropriated  for  military  reser- 
vation could  not  be  pre-empted  till  post  abandoned;  United  States  v. 
Chicago  etc.  Ry.  Co.,  148  Fed.  889,  where  at  time  of  passage  of  land  grant 
act  and  at  time  of  filing  location  map  certain  lands  within  place  lim- 
its were  selected  by  State  agents  as  swamp-lands,  but  selections  not 
approved,  such  lands  passed  by  grant ;  United  States  v.  Tully,  140  Fed. 
90,  determining  whether  lands  occupied  but  not  legally  reserved  for  mili- 
tary post  were  such  so  as  to  give  Federal  court  jurisdiction  over  crime 
committed  thereon;  Southern  Pac.  R.  Co.V  United  States,  133  Fed.  666, 
66  C.  C.  A.  560,  where  at  time  of  attaching  of  railroad  land  grant  cer- 
tain lands  within  place  limits  were  within  boundaries  of  Mexican  grant 
as  previously  surveyed,  railroad  grant  did  not  include  such  lands,  though 
on  later  survey  some  of  such  land  excluded;  Carr  v.  Quigley,  2  Cal. 
Unrep.  826,  16  Pac.  10,  Mexican  grant  of  land  containing  two  leagues 
but  actually  containing  ten  leagues  within  description  was  grant  sub 
judice  until  final  survey,  and  title  to  land  within  exterior  'limits  of 
Mexican  grant  claimed  through  grant  to  railroad  company  was  void; 
Quinn  v.  Chapman,  111  U.  S.  446,  28  L.  Ed.  476,  4  Sup.  Ct.  508,  inci- 
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dentally,  in  holding  land  claimed  to  be  within  bounds  of  Mexican  giant 
is  not  subject  to  location  as  homestead  untjl  it  has  been  finally  deter- 
mined that  claim  is  void;  United  States  v.  Tin  Co.,  10  Sawy.  654,  23 
Fed.  289,  where  patent  as  mineral  lands  was  claimed  for  lands  lying 
within  bounds  of  tract  claimed  as  Mexican  grant ;  United  States  v.  Will- 
iams, 12  Sawy.  148,  30  Fed.  315,  applies  holding  to  case  where  there 
was  contest  pending  as  to  right  of  State  to  select  certain  lands ;  United 
States  v.  Southern  Pac.  R.  R.  Co.,  14  Sawy.  74,  39  Fed.  142,  hold- 
ing that  further  railroad  grant  will  not  attach,  although  it  was  after- 
ward decided  such  Mexican  grant  was  void;  McLaughlin  v.  Fowler,  154 
U.  S.  663,  26  L.  Ed.  176,  14  Sup.  Ct.  1193,  Southern  Pac.  R.  Co.  v. 
Brown,  75  Fed.  90,  21  C.  C.  A.  236  (affirming  68  Fed.  335),  McLaughlin 
v.  Fowler,  52  Cal.  205,  and  Carr  v.  Quigley,  57  Cal.  396,  all  reaffirming 
rule ;  United  States  v.  Southern  Pac.  R.  R.  Co.,  14  Sawy.  636,  637,  639, 
642,  643,  45  Fed.  607,  608,  609,  611,  612,  holding  when  a  Mexican  grant 
has  become  specifically  determined  and  located  by  a  final  decree,  all 
lands  lying  outside  its  bounds,  from  date  of  such  decree,  cease  to  be 
sub  judice ;  Lockhart  v.  Wills,  9  N.  M.  354,  54  Pac.  340 ,  Sharon  v.  Hill, 
11  Sawy.  369,  26  Fed.  390,  United  States  v.  Curtner,  38  Fed.  8,  and  dis- 
senting opinion  in  Doolan  v.  Carr,  125  U.  S.  635,  31  L.  Ed.  850,  8  Sup. 
Ct.  1236,  all  arguendo. 

Distinguished  in  Lockhart  v.  Johnson,  181  U.  S.  525,  45  L.  Ed.  984, 
21  Sup.  Ct.  668,  holding  land  claimed  to  be  within  limits  of  Mexican 
grant  not  reserved  from  mineral  entry  by  fact  that  claim  is  before  Court 
of  Private  Land  Claims  for  adjudication;  Huff  v.  Doyle,  93  U.  S.  564, 
23  L.  Ed.  977,  where  land  in  question  had  been  held  excluded  from 
Mexican  grant  prior  to  time  of  its  selection ;  Southern  Pac.  R.  R.  Co.  v. 
Dull,  10  Sawy.  514,  22  Fed.  494,  where  grant  attached  after  claim  to 
Mexican  grant  had  been  determined;  Ryan  v.  Central  Pacific  R.  R.  Co., 
99  U.  S.  387,  389,  25  L.  Ed.  805,  306  (affirming  5  Sawy.  262,  263,  265, 
Fed.  Cas.  12,185),  and  United  States  v.  Central  Pac.  R.  R.  Co.,  11  Sawy. 
440,  441,  445,  26  Fed.  480,  481,  484,  where  lands  were  selected  as  lieu 
lands  and  after  claim  for  Mexican  grant  had  been  rejected;  Doolan  v. 
Carr,  125  U.  S.  630,  631,  31  L.  Ed.  848,  849,  8  Sup.  Ct.  1234,  Carr  v. 
Quigley,  149  U.  S.  657,  658,  661,  37  L.  Ed.  888,  889,  13  Sup.  Ct.  964,  965, 
United  States  v.  Central  Pac.  R.  R.  Co.,  8  Sawy.  87,  90,  92,  11  Fed.  454, 
456,  457,  and  United  States  v.  McLaughlin,  127  U.  S.  449,  451,  452,  455, 
456,  32  L.  Ed.  221,  222,  223,  8  Sup.  Ct.  1187,  1188,  1189,  1190,  1191 
(affirming  12  Sawy.  180, 194, 198,  30  Fed.  148,  157,  159),  where  Mexican 
grant  was  a  floating  grant;  dissenting  opinion  in  McLaughlin  v.  Heid, 
63  Cal.  215,  216,  217,  218,  and  dissenting  opinion  in  Carr  v.  Quigley,  79 
Cal.  132,  133, 136,  21  Pac.  608,  609,  majority  adopt  holding  of  the  prin- 
cipal case,  facts  being  similar. 
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Words  cannot  be  imported  Into  a  statute  when  the  effect  thereof  is 
to  change  meaning  of  statute. 

Approved  in  United  States  v.  Munday,  186  Fed.  383,  indictment  for 
conspiracy  to  defraud  United  States  of  coal  lands  in  Alaska  on  theory 
that  person  having  exercised  right  to  locate  coal  claims  was  disqualified 
from  making  further  locations  was  quashed  as  interpolating  additional 
words  into  statute;  United  States  v.  Simon,  146  Fed.  94,  under  Bank- 
ruptcy Act  of  1898,  c.  541,  §  7,  providing  that  no  testimony  given  by 
bankrupt  shall  be  used  against  him  in  criminal  proceeding,  bankrupt 
cannot  be  convicted  of  perjury  for  false  testimony  given  in  support  of 
claim  filed  against  bankrupt  estate ;  In  re  Page,  128  Fed.  318,  construing 
paragraph  473  of  Tariff  Act  of  1897,  relative  to  free  entry  of  animals 
imported  for  breeding  purposes;  Northern  Pac.  R.  Co.  v.  Sanders,  46 
Fed.  249,  and  Burlington  &  M.  R.  R.  Co.  v.  Abink,  14  Neb.  97,  15  N.  W. 
317,  holding  word  "claim,"  as  used  in  statute  making  grant  to  railroad, 
is  not  restricted  to  claims  which  shall  afterward  ripen  into  titles;  dis- 
senting opinion  in  Northern  Pac.  R.  Co.  v.  Barden,  46  Fed.  614,  arguendo. 

To  antedate  the  judicial  rejection  of  a  claim  so  as  to  render  operative 
a  grant  otherwise  without  effect  cannot  he  sanctioned. 

Approved  in  Hutchinson  v.  Brown,  8  App.  D.  C.  163,  where  judgment 
for  damages  was  entered  upon  same  day  as  verdict  and  assigned  on  that 
day,  assignee  was  entitled  to  priority  over  attaching  creditor  serving 
writ  later  in  same  day;  Smith  v.  Furbish,  68  N.  H.  145,  44  Atl.  408,  to 
point  that  law  does  not  resort  to  fictions  without  a  motive. 

In  this  case  a  prior  patent,  issued  under  railroad  grant,  was  set  aside 
in  favor  of  a  later  patent  to  claimant  under  a  Mexican  grant,  the  case 
recognizing  the  power  of  courts  to  cancel  patent  Issued  under  mistake  of 
law  by  executive  officers.  * 

Approved  in  Mahn  v.  Harwood,  112  U.  S.  358,  28  L.  Ed.  667,  5  Sup. 
Ct.  177,  applies  principle  where  patent  has  been  issued  for  an  invention; 
Doolan  v.  Carr,  125  U.  S.  625,  31  L.  Ed.  847,  8  Sup.  Ct.  1231,  Lakin  v. 
Dolly,  53  Fed.  336,  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  and 
Horsky  v.  Moran,  21  Mont.  354,  53  Pac.  1067,  all  holding  patent  issued 
by  government  may  be  shown  void  by  extrinsic  evidence ;  Northern  Pac. 
R.  Co.  v.  Cannon,  54  Fed.  258,  4  C.  C.  A.  303,  reaffirming  rule. 

Statutes  relating  to  mode  of  proving  title  where  same  is  claimed  under 
Mexican  or  Spanish  grant  reviewed. 

Cited  in  Harvey  v.  Barker,  126  Cal.  275,  58  Pac.  697,  incidentally  in 
determining  title  claimed  under  Mexican  grant. 

Miscellaneous.  Cited  in  Winona  etc.  R.  R.  Co.  v.  Deuel  Co.,  3  Dak. 
16,  12  N.  W.  565,  not  in  point ;  Botiller  v.  Dominguez,  130  U.  S.  253,  82 
L.  Ed.  931,  9  Sup.  Ct.  529,  incidentally  in  discussing  scope  of  law  of 
1851,  relating  to  proving  of  titles  alleged  to  be  derived  under  Mexican 
grants. 
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93  U.  &  1-3,  23  I*.  Ed.  781,  HOGE  T.  RICHMOND  ETC.  R.  R.  00. 

Preference  on  Supreme  Court  docket  will  not  be  given,  under  section 
949,  Revised  Statutes,  to  cases  In  which  execution  of  revenue  laws  of  a 
State  Is  enjoined,  unless  it  sufficiently  appears  that  operation  of  State  gov- 
ernment will  be  embarrassed  by  delay. 

Approved  in  Central  R.  Co.  v.  Bourbon  County,  116  U.  S.  540,  29 
L.  Ed.  725,  6  Sup.  Ct.  601,  refusing  to  advance  cause ;  Spratt  v.  Jackson- 
ville, 29  Fla.  178,  10  South.  734,  refusing  to  advance  cause  where  muni- 
cipality was  restrained. 

93  U.  S.  3-4,  23  L.  Ed.  782,  GAINES  v.  HAUL 

Not  cited. 

93  U.  8.  4-14,  23  I*  Ed.  782,  SOUTH  CAROLINA  V.  GEORGIA. 

Upon  adopting  the  Constitution  and  entering  the  Union,  the  States 
delegated  to  Congress  the  right  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  636,  56  L.  Ed.  683, 
32  Sup.  Ct.  340,  holding  Secretary  of  War  had  power  to  re-establish 
harbor  lines  to  protect  navigation  from  obstruction. 

The  word  "commerce,"  as  used  in  the  Constitution,  Includes  navigation. 
Approved  in  People  v.  California  Fish  Co.,  166  Calf  600,  138  Pac.  89, 
holding  fixing  of  harbor  lines  by  United  States  gave  State  license  to 
fill  in  land  behind,  and  until  seawall  was  built  State  could  improve  such 
space  for  navigation;  Cuban  S.  S.  Co.  v.  Fitzpatrick,  66  Fed.  67,  State 
could  not  prohibit  sailors  of  foreign  vessels  from  loading  and  unloading 
same;  North  Bloomfield  Grav.  Min.  Co.  v.  United  States,  88  Fed.  675, 
32  C.  C.  A.  84  (affirming  81  Fed.  248,  253),  upholding  anti-debris  legis- 

(231) 


93  U.  S.  4-14  NOTES  ON  U.  S.  REPORTS.  232 

lation  of  1893  (27  Stat.  507) ;  Lawrence  v.  Hodges,  92  N.  C.  677,  53  Am. 
Rep.  437,  vessel  enrolled  became  subject  to  Federal  regulations  as  to 
mortgage. 

Power  of  Congress  to  regulate  commerce  comprehends  the  control,  for 
that  purpose,  and  to  extent  necessary,  of  all  navigable  rivers  of  United 
States  accessible  from  State  other  than  those  in  which  they  lie. 

Approved  in  Scranton  v.  Wheeler,  179  U.  S.  156,  45  L.  Ed.  135,  21 
Sup.  Ct.  54,  holding  government  pier  erected  on  land  submerged  by 
navigable  water  and  owned  by  riparian  owner,  when  constructed  merely 
for  improvement  of  navigation,  though  it  permanently  destroys  access 
to  navigable  water  does  not  entitle  riparian  owner  to  compensation; 
Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  789,  holding  Congress 
had  supreme  power  as  to  plans  and  method  of  improving  Mississippi, 
and  could  authorize  corporation  to  make  improvements  and  use  water- 
power  so  created;  Coopersville  Co-operative  Creamery  Co.  v.  Lemon, 
163  Fed.  151,  89  C.  C.  A.  595,  holding  determination  in  oleomargarine 
act  of  1902  as  to  what  constituted  adulterated  butter  was  within  power 
of  Congress ;  Carver  v.  San  Pedro  etc.  R.  Co.,  151  Fed.  337,  holding  grant 
of  bed  of  navigable  river  did  not  affect  right  of  public  to  use  stream  for 
navigation;  Richardson  v.  United  States,  100  Fed.  716,  holding  owners 
of  oyster-beds  cannot  claim  compensation  for  damages  caused  by  gov- 
ernment dredges;  Lewis  Blue  Point  Oyster  Cultivation  Co.  v.  Briggs, 
198  N.  Y.  293,  294,  19  Ann.  Cas.  694,  34  L.  R.  A.  (N.  S.)  1084,  91  N.  E. 
848,  holding  crown  grant  of  land  under  navigable  water  did  not  affect 
right  of  United  States  to  improve  channel;  Wisconsin  v.  Duluth,  96 
U.  S.  387,  24  L.  Ed.  672,  refusing  to  close  artificial  entrance  to  Duluth 
harbor;  Gibson  v.  United  States,  166  U.  S.  272,  41  L.  Ed.  1000,  17  Sup. 
Ct.  579,  where  claimant's  landing  was  made  useless  by  dike;  Green  Bay 
etc.  Canal  Co.  v.  Patten  Paper  Co.,  172  U.  S.  81,  43  L.  Ed.  373,  19  Sup. 
Ct.  105,  United  States  controlled  disposition  of  water-power  at  dam  in 
Fox  River;  Hawkins  Point  Light-House  Case,  39  Fed.  88,  where  light- 
house was  built  on  submerged  land  of  riparian  owner;  Mills  v.  United 
States,  46  Fed.  743,  746,  12  L.  R.  A.  679,  680,  denying  compensation  to 
one  incidentally  injured  by  change  in  channel  of  river;  Scranton  v. 
Wheeler,  57  Fed.  814,  6  C.  C.  A.  585,  submerged  lands  taken  for  this  pur- 
pose without  compensation;  Mississippi  River  Bridge  Co.  v.  Lonergan, 
91  111.  517,  denying  recovery  for  damage  to  ferry  franchise  by  construc- 
tion of  bridge ;  Falls  Mfg.  Co.  v.  Oconto  River  Imp.  Co.,  87  Wis.  150,  58 
N.  W.  261,  legislature  may  authorize  flooding  dams  in  navigable  stream 
of  State ;  Sawyer  v.  Davis,  136  Mass.  247,  arguendo. 

Power  of  Congress  to  regulate  commerce  Includes  power  to  determine 
what  Is,  In  Judgment  of  law,  an  obstruction  to  navigation  In  navigable 
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rivers  of  muted  States*  end  to  remove  nine;  e.  g.,  the  power  to  confine 
navigation  to  one  of  two  channels  by  closing  the  other. 

Approved  in  Armour  Packing  Co.  v.  United  States,  153  Fed.  15,  14 
L.  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135,  and  Armour  Packing  Co.  v.  United 
States,  209  U.  S.  80,  52  L.  Ed.  694,  28  Sup.  Ct.  428,  both  holding  fact 
that  regulations  of  interstate  commerce  act  may  affect  ports  of  one  State 
more  than  those  of  another  by  reason  of  natural  advantages  did  not 
render  it  unconstitutional;  Scranton  v.  Wheeler,  179  U.  S.  159,  45  L.  Ed. 
186,  21  Sup.  Ct.  55,  holding  government  pier  erected  on  land  submerged 
by  navigable  waters  and  owned  by  riparian  owner,  when  constructed 
merely  for  improvement  of  navigation,  though  it  permanently  destroys 
access  to  navigable  water,  does  not  entitle  riparian  owner  to  compensa- 
tion; Louisville  &  N.  R.  Co.  v.  Interstate  Commerce  Commission,  184 
Fed.  123,  upholding  exercise  of  power  of  Congress  to  regulate  commerce 
between  ports  of  different  States,  though  it  incidentally  affected  com- 
merce of  port  in  third  State;  United  States  v.  Union  Bridge  Co.,  143 
Fed.  386,  upholding  Comp.  Stats.  1901,  p.  3545,  requiring  alteration  of 
bridges  on  determination  of  Secretary  of  War  that  bridge  obstructs 
navigation;  Miller  v.  Mayor  etc.  of  New  York,  18  Blatchf.  215,  10  Fed. 
516,  Brooklyn  bridge  held  to  be  lawful  structure;  Decker  v.  Baltimore 
etc.  R.  Co.,  30  Fed.  726,  where  bridge  was  authorized  against  consent  of 
State;  Mills  v.  United  States,  46  Fed.  742,  12  L.  R.  A.  678,  denying 
compensation  to  one  incidentally  injured  by  diversion  mentioned  in 
rule;  Greenwood  v.  Westport,  63  Conn.  595,  60  Atl.  571,  a  town  held 
liable  for  negligent  operation  of  drawbridge;  United  States  v.  North 
Bloomfield  Gravel  Min.  Co.,  81  Fed.  248,  sustaining  anti-debris  legisla- 
tion of  1893. 

Distinguished  in  Brown  v.  United  States,  81  Fed.  57,  owner  of  land 
taken  for  new  channel  entitled  to  compensation. 

Provision  of  Constitution,  prohibiting  preference  to  be  given  porta  of 
one  State  over  thorn  of  another  by  regulation  of  commerce,  does  not  extend 
to  acts  directly  benefiting  ports  of  one  State  and  only  incidentally  injuri- 
ously affecting  those  of  another. 

Approved  in  Union  Bridge  Co.  v.  United  States,  204  U.  S.  390,  51 
I*.  Ed.  535,  27  Sup.  Ct.  367,  upholding  provision  of  river  and  harbor  act 
of  1899  for  removal  of  bridges  after  Secretary  of  War  has  determined 
them  to  be  unreasonable  obstructions  to  navigation;  Greenleaf  Johnson 
Lumber  Co.  v.  United  States,  204  Fed.  491,  492,  holding  act  appropri- 
ating money  for  improvement  of  navigable  stream  was  assertion  of  right 
to  improve  as  aid  to  commerce  and  navigation  and  was  sufficient  author- 
ity to  Secretary  of  War;  State  v.  Atlantic  etc.  R.  Co.,  56  Fla.  627,  32 
I*.  R.  A.  (N.  S.)  639,  47  South.  972,  upholding  power  of  legislature  to 
authorize  railroad  commission  to  prescribe  duties  on  which  law  would 
operate  in  imposing  penalties ;  Lloyd  v.  Town  of  Venable,  168  N.  C.  534, 
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84  S.  E.  867,  holding  acts  of  officers  of  town  in  laying  out  streets  with- 
out authority  to  condemn  rendered  town  liable  to  owner  consenting 
thereto. 

Acts  of  June  23, 1874,  and  March  3, 1875,  for  Improvement  of  SaTannah 
harbor,  left  mode  of  improvement  to  discretion  of  Secretary  of  War,  who, 
in  diverting  waters  of  Savannah  River  from  northern  to  southern  channel, 
acted  within  his  authority. 

Approved  in  United  States  v.  Lynch,  188  U.  S.  466,  47  L.  Ed.  547,  23 
Sup.  Ct.  355,  holding  government  must  compensate  land  owner  for  tx  ril- 
ing valuable  rice  plantation  into  valueless  bog  by  navigation  improve- 
ment; United  States  v.  Union  Bridge  Co.,  143  Fed.  387,  upholding  Comp. 
Stats.  1901,  p.  3545,  requiring  alteration  of  bridges  in  determination  of 
Secretary  of  War  that  bridge  obstructs  navigation;  Frost  v.  Washing- 
ton County  R.  R.  Co.,  96  Me.  85,  51  Atl.  809,  holding  act  of  Congress  of 
April  12,  1900,  declaring  certain  trestle  to  be  lawful  structure,  provided 
modifications  made  as  ordered  by  Secretary  of  War,  make  trestle  lawful 
until  secretary  order  modifications  which  owner  shall  neglect  to  make; 
Miller  v.  Mayor  etc.  of  New  York,  109  U.  S.  394,  27  I*  Ed.  974, 3  Sup.  Ct. 
233,  holding  Congress  might  authorize  secretary  to  determine  whether 
bridge  obstructs  navigation;  United  States  v.  Rum  River  etc.  Boom  Co., 
1  McCrary,  400,  a  temporary  suspension  of  navigation  held  justifiable; 
State  v.  Illinois  Central  R.  R.  Co.,  33  Fed.  756,  holding  certain  structures 
in  Lake  Michigan  were  authorized  by  United  States  officials;  United 
States  v.  North  Bloomfield  Gravel  Min.  Co.,  81  Fed.  253,  act  creating 
California  debris  commission  held  constitutional. 

Quaere,  as  to  whether  State,  seeking  to  prevent  nuisance  in  navigable 
water  Of  United  States,  must  not  aver  and  show  special  and  peculiar  injury 
therefrom,  such  as  would  enable  private  person  to  maintain  similar  action 
in  another  court. 

Approved  in  Missouri  v.  Illinois,  180  U.  S.  227,  45  I*.  Ed.  507,  21  Sup. 
Ct.  338,  holding  construction  by  public  corporation  as  State  agency  of 
sewer  system,  but  which  endangers  health  of  inhabitants  of  another 
State,  furnishes  sufficient  basis  for  controversy  between  the  State,  of 
which  Supreme  Court  can  take  original  jurisdiction ;  Louisiana  v.  Texas, 
176  U.  S.  18,  44  L.  Ed.  354,  20  Sup.  Ct.  257,  holding  no  controversy 
between  two  States  of  which  Supreme  Court  has  original  jurisdiction 
created  by  enforcement  of  rules  established  by  health  officer,  which  State 
has  not  authorized  or  confirmed,  but  which  Governor  permits,  whereby 
embargo  put  on  interstate  commerce  with  view  of  benefiting  State  at 
expense  of  other;  State  v.  Frost,  113  Wis.  655,  89  N.  W.  923,  upholding 
right  to  remove  information  in  equity  in  behalf  of  State  to  enjoin  Fed- 
eral receiver  from  destroying  railroad,  pursuant  to  order  of  court  for 
purpose  of  selling  materials  composing  it,  when  removal  petition  alleges 
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amount  involved  to  be  over  two  thousand  dollars;  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  289,  32  I*  Ed.  243,  8  Sup.  Ct.  1373,  refusing  to  take 
jurisdiction  of  action  by  State  on  judgment  of  its  court. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St  Rep.  555. 

Miscellaneous.  Cited  in  United  States  v.  Mackey,  214  Fed.  143,  and 
Donnelly  v.  United  States,  228  U.  S.  262,  Ann.  Cas.  1913E,  710,  57  L.  Ed. 
828,  33  Sup.  Ct.  449,  both  to  point  that  navigable  waters  of  United 
States,  as  distinguished  from  those  of  State,  depend  on  whether  stream 
in  ordinary  condition  affords  useful  channel  for  commerce;  J.  S.  Keator 
Lum.  Co.  v.  St.  Croix  Boom  Co.,  72  Wis.  99,  7  Am.  St.  Rep.  862,  38 
N.  W.  544,  not  in  point. 

93  TJ.  8.  14-18,  23  I*.  Ed.  785,  FTJIiLEB  V.  CLAFLIN. 

An  order  striking  out  answer  is  not  mere  procedure  in  the  cause,  but 
is  the  ending  of  the  cause,  leaving  action  undefended  and  with  right  to 
immediate  judgment;  hence  is  appealable. 

Approved  in  Carpenter  v.  Canal  Co.,  35  Ohio  St.  315,  where  order  dis- 
missing answer  and  cross-petition  was  held  final;  Henry  v.  Jeans,  48 
Ohio  St.  459,  28  N.  E.  674,  order  striking  out  answer  held  to  be  final. 

Where  answer  was  sustained,  as  against  demurrer,  and  order  to  make 
more  definite  was  reasonably  complied  with,  an  order  striking  same  out 
was  held  erroneous. 

Approved  in  Stimson  v.  Stimson,  30  N.  D.  82,  152  N.  W.  134,  holding 
order  striking  amended  complaint  from  files  was  appealable. 

■ 

93  U.  S.  18-24,  23  I*  Ed.  787,  EX  PABTE  PABK8. 

Regulation  of  appellate  power  of  Supreme  Court,  having  been  conferred 
upon  Congress,  and  Congress  having  given  appeal  or  writ  of  error  in  only 
specified  cases,  those  errors  which  can  only  be  reviewed  by  appeal  or  writ 
of  error  cannot  be  reviewed  in  any  other  cases  than  those  In  which  those 
processes  are  given. 

Approved  in  Bradford  v.  Southern  Ry.  Co.,  195  U.  S.  250,  49  L.  Ed. 
181,  25  Sup.  Ct.  55,  writs  of  error  from  Circuit  Court  of  Appeals  cannot 
be  prosecuted  without  security  for  costs. 

Writ  of  habeas  corpus  cannot  issue  to  correct  mere  error  in  point  of 
law,  committed  by  court  in  case  properly  subject  to  its  cognizance;  only 
relief  in  such  case  being  by  appeal  or  writ  of  error. 

Approved  in  Filler  v.  Steele,  241  U.  S.  648,  60  L.  Ed.  1220,  36  Sup. 
Ct.  550,  McMicking  v.  Schields,  238  U.  &  107,  69  L.  Ed.  1223,  35  Sup. 
Ct.  665,  Frank  v.  Mangum,  237  U.  S.  326,  59  L.  Ed.  979,  35  Sup.  Ct. 
582,  Harlan  v.  McGourin,  218  U.  S.  449,  21  Ann.  Gas.  849,  54  L.  Ed. 
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1105,  31  Sap.  Ct.  44,  Keizo  v.  Henry,  211  U.  S.  148,  53  L.  Ed.  126,  29 
Sup.  Ct.  41,  and  People  v.  Zimmer,  252  HI.  14,  21,  23,  96  N.  E.  530,  533, 
all  following  rule;  Ex  parte  Webb,  225  U.  S.  674,  56  L.  Ed.  1252,  32 
Sup.  Ct.  769,  holding  whether  offense  sufficiently  alleged  in  indictment 
not  question  on  habeas  corpus;  Matter  of  Gregory,  219  U.  S.  213,  218, 
56  L.  Ed.  189,  190,  31  Sup.  Ct.  143,  judgment  not  reviewable  on  habeas 
corpus  where  court  had  jurisdiction;  Hyde  v.  Shine,  199  U.  S.  83,  50 
L.  Ed.  97,  25  Sup.  Ct.  760,  sufficiency  of  indictment  not  reviewable  on 
habeas  corpus  to  sustain  removal  to  another  district;  Dimmick  v.  Tomp- 
kins, 194  U.  S.  552,  48  I*  Ed.  1115,  24  Sup.  Ct.  780,  error  in  sustaining 
indictment  which  fails  to  charge  with  sufficient  certainty  same  particular 
fact  not  reviewed  on  habeas  corpus  after  conviction;  Murphy  v.  Massa- 
chusetts, 177  U.  S.  159,  44  L.  Ed.  714,  20  Sup.  Ct.  640,  holding  convic- 
tion after  reversal  of  former  judgment  on  application  of  defendant 
because  imposed  under  ex  post  facto  law  not  invalid,  though  defendant 
had  partly  served  invalid  sentence  prior  to  reversal;  Evans  v.  Victor, 
199  Fed.  506,  refusing  to  consider  insufficiency  of  indictment;  United 
States  v.  Lair,  195  Fed.  52,  115  C.  C.  A.  49,  holding  error  in  determin- 
ing that  offense  was  committed  within  district  not  ground  for  writ  in 
court  for  another  district;  Ex  parte  Blodgett,  192  Fed.  78,  holding 
habeas  corpus  did  not  lie  to  review  decision  of  State  courts  on  plea  of 
former  acquittal;  Carter  v.  McClaughry,  105  Fed.  618,  holding  habeas 
corpus  cannot  be  used  to  review  decision  of  court-martial  in  trial  of 
army  officer  for  embezzlement  as  disbursing  officer;  In  re  Esmond,  5 
Mackey  (D.  C),  75,  holding  erroneous  adjudication  by  court-martial  not 
reviewable  on  habeas  corpus;  Yeates  v.  Roberson,  4  Ga.  A'pp.  577,  62 
S.  E.  106,  holding  defense  of  former  jeopardy  not  reviewable  on  habeas 
corpus;  McCarty  v.  Hopkins,  61  Neb.  551,  85  N.  W.  541,  holding  regu- 
larity of  proceedings  leading  up  to  sentence  in  criminal  case  cannot  be 
inquired  into  on  habeas  corpus;  Breckenridge  v.  Lamb,  34  Nev.  279, 
Ann.  Cas.  1914B,  871,  118  Pac.  688,  sufficiency  of  indictment  for  keep- 
ing disorderly  house  not  reviewable  on  habeas  corpus ;  Ex  parte  Justus, 
3  Dkl.  Cr.  119,  25  L.  R.  A.  (N.  S.)  483,  104  Pac.  937,  granting  habeas 
corpus  in  murder  case  where  change  of  venue  duly  asked  on  ground  that 
impartial  trial  could  not  be  had  was  improperly  refused ;  Ex  parte  New- 
comb,  56  Wash.  399,  400,  105  Pac.  1044,  holding  error  in  drawing  and 
selecting  jury  not  reviewable  on  habeas  corpus;  Ex  parte  Crouch,  112 
IT.  S.  180,  28  L.  Ed.  691,  5  Sup.  Ct.  97,  refusing  writ  where  trial  court 
had  jurisdiction;  Ex  parte  Bigelow,  113  U.  S.  331,  28  L.  Ed.  1007,  5 
Sup.  Ct.  544,  lower  court  had  jurisdiction  to  say  whether  prisoner  was 
put  twice  in  jeopardy;  In  re  Coy,  127  U.  S.  758,  759,  82  L.  Ed.  281,  8 
Sup.  Ct.  1272,  1273,  refusing  writ  where  trial  court  had  jurisdiction  of 
offense  charged ;  Ex  parte  Terry,  128  U.  S.  305,  82  L.  Ed.  409,  9  Sup.  Ct. 
79,  13  Sawy.  463,  refusing  to  discharge  prisoner  held  for  contempt  com- 
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mitted  in  presence  of  Circuit  Court;  Stevens  v.  Fuller,  136  U.  S.  478,  34 
L.  Ed.  463,  10  Sup.  Ct.  913,  Ex  parte  Bergman,  18  Nev.  344,  4  Pac.  217, 
and  In  re  Ream,  54  Neb.  669,  75  N.  W.  24,  remanding  prisoner  where 
proceedings  were  merely  irregular;  In  re  Schneider,  148  U.  S.  166,  37 
L.  Ed.  408,  13  Sup.  Ct.  572,  denying  writ  where  prisoner  had  been  com- 
pelled to  exhaust  peremptory  challenges  on  incompetent  jurors;  In  re 
Frederick,  149  U.  S.  76,  37  L.  Ed.  656,  13  Sup.  Ct.  795,  remanding  pris- 
oner where  remedy  by  writ  of  error  was  open;  In  re  Tyler,  149  U.  S. 
180,  37  L.  Ed.  694,  13  Sup.  Ct.  789,  where  prisoner  was  held  for  dis- 
obedience of  injunction  issued  within  court's  jurisdiction;  In  re  Swan, 
150  U.  S.  653,  37  L.  Ed.  1211,  14  Sup.  Ct.  230,  and  Ex  parte  Mooney,  26 
W.  Va.  43,  53  Am.  Rep.  65,  prisoner  could  not  be  discharged  until  so 
much  of  sentence  as  was  lawful  had  been  served;  In  re  Haynes,  30  Fed. 
769,  remanding  prisoner  convicted  on  two  indictments — one  good  and 
one  bad ;  Ex  parte  Ulrich,  43  Fed.  663,  holding  issuance  of  writ  by  Dis- 
trict Court  erroneous;  In  re  Enslow,  45  Fed.  351,  refusing  to  correct 
alleged  error  in  construction  of  State  law  by  committing  judge;  In  re 
Boyd,  49  Fed.  49,  1  C.  C.  A.  156,  refusing  to  review  commissioner's  de- 
cision that  beer  was  spirituous  liquor;  In  re  Jordan,  49  Fed.  241,  fact 
that  prisoner  would  be  discharged  on  appeal  is  no  ground  for  issuing 
writ ;  Howard  v.  United  States,  75  Fed.  997,  34  L.  R.  A.  517,  21  C.  C.  A. 
586,  refusing  to  review  court's  action  in  consolidating  indictments;  In 
re  Rowe,  77  Fed.  166,  23  C.  C.  A.  103,  where  prisoner  was  convicted 
under  new  indictment  filed  in  place  of  one  held  defective;  In  re  Hirsch, 
87  Fed.  1005,  31  C.  C.  A.  350,  where  prisoner  was  held  for  disobedience 
of  subpoena  duces  tecum;  Dover  v.  State,  75  Ala.  41,  conviction  on  de- 
fective verdict  no  cause  for  issuance  of  writ ;  Ex  parte  Brandon,  49  Ark. 
144,  writ  will  not  issue  to  correct  error  in  refusing  jury  trial  in  mayor's 
court;  People  v.  Barton,  16  Colo.  82,  26  Pac.  152,  defect  in  prayer  of 
complaint  not  to  be  considered  on  application  for  writ;  In  re  Bion,  59 
Conn.  392, 11  L.  R.  A.  700,  20  Atl.  666,  writ  would  not  issue  for  irregu- 
larities in  procedure;  Tolleson  v.  Greene,  83  Ga.  504,  10  S,  E.  121,  re- 
fusing to  inquire  into  validity  of  order  made  within  court's  jurisdiction ; 
Smith  v.  Hess,  91  Ind.  429,  refusing  writ  where  judgment  was  valid  on 
its  face;  Ex  parte  Renshaw,  6  Mo.  App.  475,  refusing  writ  in  aid  of  one 
committed  indefinitely  for  contempt ;  In  re  Thompson,  9  Mont.  389,  23 
Pac.  934,  habeas  corpus  not  the  remedy  where  verdict  is  contrary  to 
evidence;  In  re  Betts,  36  Neb.  285,  54  N.  W.  524,  nor  where  there  were 
irregularities  in  calling,  drawing  or  summoning  grand  jury;  Delgado  v. 
Chavez,  5  N.  M.  653,  25  Pac.  950,  proceeding  by  mandamus  not  void  by 
reason  of  mere  irregularity ;  Knapp  v.  Thomas,  39  Ohio  St.  389,  48  Am. 
St.  Rep.  469,  refusing  to  allow  pardon  to  be  impeached  in  habeas  corpus 
proceeding;  State  v.  Staton,  88  Tenn.  354,  12  S.  W.  1026,  denying  peti- 
tion based  on  judgment  erroneous  in  matter  of  law;  Ex  parte  Hays,  15 
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Utah,  81,  47  Pac.  614,  refusing  to  go  into  validity  of  judgment  which 
had  been  affirmed  on  appeal;  In  re  Nolan,  21  Wash.  395,  58  Pac.  223, 
alleged  erroneous  construction  of  statute;  dissenting  opinion  in  In  re 
Neagle,  135  U.  S.  77,  34  L.  Ed.  76,  10  Sup.  Ct.  673,  majority  discharging 
prisoner  held  for  killing  in-  defense  of  Federal  judge ;  United  States  v. 
Ball,  163  U.  S.  670,  41  L.  Ed.  303,  16  Sup.  Ct.  1195,  United  States  v. 
Doherty,  27  Fed.  733,  and  Kepner  v.  United  States,  195  U.  S.  130,  49 
L.  Ed.  124,  24  Sup.  Ct.  797,  all  arguendo. 

Distinguished  in  Eureka  County  Bank  Habeas  Corpus  Cases,  35  Nev. 
148,  126  Pac.  678,  granting  habeas  corpus  on  ground  of  prejudice  of 
judge  and  disqualification  of  grand  jurors;  Ex  parte  Siebold,  100  U.  S. 
375,  25  L.  Ed.  719,  and  Ex  parte  Rollins,  80  Va.  317,  both  holding  uncon- 
stitutionality of  act  ground  for  issuing  writ;  Miskimins  v.  Shaver,  8 
Wyo.  392,  58  Pac.  417,  discharging  prisoner  committed  for  refusing  to 
answer  question  incriminating  in  character. 

Extent  of  review  on  habeas  corpus.    Note,  26  Am.  Dec.  47. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 

Note,  11  Ann.  Caa.  1054. 

• 

Where  proceedings  are  not  only  erroneous,  but  void,  as  where  court  Is 
without  jurisdiction  of  person  or  cause,  and  party  Is  subjected  to  Illegal 
Imprisonment  In  consequence,  they  may  be  reviewed  by  writ  of  habeas 
corpus  and  prisoner  be  discharged. 

Approved  in  Ex  parte  Lair,  177  Fed.  796,  discharging  prisoner  where 
conviction  not  had  in  district  where  crime  committed;  Jamison  v.  Wim- 
bish,  130  Fe<J.  361,  discharging  on  habeas  corpus  one  sentenced  by  police 
court  for  minor  offense  to  seven  months  on  chain-gang;  Ex  parte  Davis, 
112  Fed.  143,  holding  where  court  imposes  both  fine  and  imprisonment 
and  directed  that  contemptor  be  imprisoned  for  specified  time  and  until 
he  pays  fine  imposed,  he  is  not  entitled  to  discharge  until  he  pays  fine 
or  serves  term ;  In  re  Reese,  107  Fed.  949,  47  C.  C.  A.  87,  holding  habeas 
corpus  lies  to  secure  discharge  of  one  imprisoned  for  contempt  of  in- 
junction on  ground  that  prisoner  not  being  party  to  cause  was  without 
jurisdiction  of  court ;  De  Bara  v.  United  States,  99  Fed.  945,  40  C.  C.  A. 
194,  holding  error  in  consolidation  of  indictments  cannot  be  inquired 
into  on  habeas  corpus;  Gehrmann  v.  Osborne,  79  N.  J.  Eq.  435,  82  Atl. 
426,  holding  defendant  claiming  imprisonment  under  judgment  without 
jurisdiction  entitled  to  habeas  corpus,  notwithstanding  statute  provid- 
ing writ  did  not  lie  where  petitioner  detained  under  final  judgment; 
Ex  parte  Harlan,  1  Okl.  50,  27  Pac.  921,  habeas  corpus  does  not  lie 
where  trial  court  acquired  jurisdiction  of  subject  matter  and  of  person 
to  determine  whether  indictment  sufficiently  charged  perjury;  Ex  parte 
Justus,  3  Okl.  Cr.  121,  25  L.  R.  A.  (N.  S.)  483,  104  Pac.  937,  granting 
habeas  corpus  in  murder  case  where  change  of  venue  duly  asked  on 
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ground  that  impartial  trial  could  not  be  had  was  improperly  refused; 
dissenting  opinion  in  Chemgas  v.  Tynan,  51  Colo.  40,  41,  42,  116  Pao. 
1047,  1048,  majority  holding  omission  of  words  "against  peace  and  dig- 
nity of  State"  from  indictment  did  not  warrant  release  on  habeas  cor- 
pus ;  Ex  parte  Rowland,  104  tJ.  S.  612,  26  L.  Ed.  864,  and  In  re  Ayers, 
123  U.  S.  486,  31  L.  Ed.  223,  8  Sup.  Ct.  172,  where  party  was  imprisoned 
for  disobedience  of*  writ  issued  without  jurisdiction ;  Ex  parte  Wilson, 
114  U.  S.  421,  29  L.  Ed.  90,  5  Sup.  Ct.  937,  where  prisoner  was  convicted 
of  infamous  crime  without  indictment  or  presentment;  Ex  parte  Bain, 
121  U.  S.  14,  30  L.  Ed.  863,  7  Sup.  Ct.  788,  where  indictment  was  changed 
after  filing;  Matter  of  Neilsen,  131  U.  S.  184,  33  L.  Ed.  120,  9  Sup.  Ct. 
674,  holding  prosecution  for  unlawful  cohabitation  was  bar  to  prosecu- 
tion for  adultery;  In  re  Mills,  135  U.  S.  270,  34  L.  Ed.  110,  10  Sup.  Ct. 
764,  and  In  re  Bonner,  151  U.  S.  256,  38  L.  Ed.  151,  14  Sup.  Ct.  325, 
granting  writ  where  sentence  imposed  was  contrary  to  statute;  Barrett 
v.  Hopkins,  2  McCrary,  132,  7  Fed.  314,  Circuit  Court  had  authority  to 
examine  proceedings  of  court-martial;  Ex  parte  Buskirk,  72  Fed.  22,  18 
C.  C.  A.  410,  discharging  prisoner  held  under  void  judgment  for  con- 
tempt; In  re  Christian,  82  Fed.  202,  where  one  held  under  void  sen- 
tence was  discharged  without  prejudice  to  right  to  resentence;  Ex  parte 
Rosenblatt,  19  New  442,  3  Am.  St.  Rep.  903,  14  Pac.  299,  discharging 
prisoner  convicted  under  unconstitutional  law;  McLendon  v.  State,  92 
Tenn.  524,  21  L.  R.  A.  740,  22  S.  W.  201,  sheriff  civilly  liable  for  arrest 
under  void  process;  Ex  parte  Degener,  30  Tex.  App.  574,  576,  17  S.  W. 
1113,  1114,  discharging  prisoners  held  for  acts  constituting  no  offense; 
Miskimins  v.  Shaver,  8  Wyo.  392,  58  Pac.  415,  if  acts  for  which  pris- 
oner committed  for  contempt  be  not  such,  the  committing  court  acted 
without  jurisdiction ;  dissenting  opinion  in  Rush  v.  Buckley,  100  Me.  338, 
70  L.  R.  A.  464,  61  Atl.  781,  arguendo. 

Distinguished  in  Ex  parte  King,  200  Fed.  630,  holding  where  indict- 
ment charged  conspiracy  to  use  mails  to  defraud  in  violation  of  section 
5480,  Revised  Statutes,  it  was  not  fatally  defective  because  it  alleged 
such  use  was  in  violation  of  section  215,  Criminal  Code,  not  in  force  at 
time;  Lange  v.  Benedict,  73  N.  Y.  33,  29  Am.  Rep.  92,  holding  judge 
not  civilly  liable  for  act  in  excess  of  jurisdiction. 

If  commitment  be  against  law,  as  being  made  by  someone  who  had  no 
Jurisdiction  of  the  cause,  or  for  a  matter  for  which  by  law  no  man  ought 
to  be  punished,  the  courts  are  to  discharge. 

Approved  in  Ex  parte  Degener,  30  Tex.  App.  575,  17  S.  W.  1114,  dis- 
charging prisoner  held  for  act  constituting  no  offense. 

Resentence  where  original  sentence  void.    Note,  29  Am.  Rep.  97. 

Federal  courts  derive  their  jurisdiction  on  subject  of  habeas  corpus 
from  the  Constitution  and  laws  of  United  States. 

Cited  in  In  re  Boles,  48  Fed.  76,  1  C.  C.  A.  48.  arguendo. 
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Proviso  to  fourteenth  section  of  Judiciary  Act,  that  writ  of  habeas 
corpus  should  not  extend  to  prisoners  in  jail,  unless  in  custody  under  or 
by  color  of  authority  of  United  States,  eta,  was  somewhat  relaxed  by 
4  Stat.  634,  5  Stat.  599,  14  Stat.  44  (885). 

Approved  in  dissenting  opinion  in  Mahon  v.  Justice,  127  U.  S.  718, 
32  L.  Ed.  289,  8  Sup.  Ct.  1214,  majority  refusing  writ  in  favor  of  fugi- 
tive abducted. 

Except  in  aid  of  some  other  acknowledged  Jurisdiction,  Supreme  Court 
can  only  issue  writ  of  habeas  corpus  to  review  action  of  some  Inferior  court 
or  officer. 

Approved  in  Ex  parte  Hung  Hang,  108  U.  S.  553,  27  L.  Ed.  812,  2 
Sup.  Ct.  864,  refusing  to  take  original  jurisdiction  in  case  of  foreign 
subject. 

Upon  application  for  writ  of  habeas  corpus,  Supreme  Court  will  look 
into  proceedings  only  so  far  as  to  determine  whether  lower  court  had  juris- 
diction and  did  no  act  beyond  the  powers  conferred  upon  it. 

Approved  in  Hopkins  v.  McClaughry,  209  Fed.  823,  126  C.  C.  A.  545, 
holding  where  petitioner  was  accused  of  embezzlement  of  funds  as  offi- 
cer of  national  bank,  Federal  court  had  jurisdiction,  and  sufficiency  of 
indictment  not  reviewable  on  habeas  corpus;  Ex  parte  Moran,  144  Fed. 
601,  604,  75  C.  C.  A.  396,  upholding  jurisdiction  of  Circuit  Court  of 
Appeals  on  habeas  corpus  to  review  jurisdiction  of  territorial  court  to 
imprison  one  convicted  of  capital  crime;  Ex  parte  Tani,  29  Nev.  392, 
13  L.  R.  A.  (N.  S.)  518,  91  Pac.  138,  holding  on  habeas  corpus,  direc- 
tion in  judgment  as  to  place  of  imprisonment  made  without  jurisdiction 
was  surplusage,  and  denying  writ;  Ex  parte  Cica,  18  N.  M.  459,  51 
L.  R.  A.  (N.  S.)  373,  137  Pac.  600,  denying  writ  where  sentence  sep- 
arable and  void  only  as  to  one  part;  Ex  parte  Justus,  3  Okl.  Cr.  117, 
25  L.  R.  A.  (N.  S.)  483, 104  Pac.  936,  granting  writ  for  refusal  of  change 
of  venue  in  murder  case  asked  on  ground  impartial  trial  could  not  be 
had ;  In  re  Delgado,  140  U.  S.  588,  85  L.  Ed.  580,  11  Sup.  Ct.  875,  In  re 
Corbett,  9  Ben.  277,  Ted.  Cas.  3219,  and  In  re  Morris  40  Fed.  824,  825, 
refusing  to  go  into  merits  of  controversy;  In  re  Chapman,  156  U.  S.  215, 
39  L.  Ed.  402,  15  Sup.  Ct.  332,  where  court  refused  to  interfere  before 
final  determination  of  case  by  trial  court;  In  re  Wong  Yung  Quy,  6 
Sawy.  241,  47  Fed.  719,  retaining  case  to  ascertain  constitutionality  of 
statute  under  which  prisoner  was  held;  Ex  parte  Kenyon,  5  Dill.  389, 
Fed.  Cas.  7720,  where  on  examination  it  appeared  that  committing  court 
was  without  jurisdiction;  Ex  parte  Farley,  40  Fed.  68,  issuing  writ 
where  grand  jury  had  been  impaneled  without  authority ;  Ex  parte  Marx, 
86  Va.  44,  9  S.  E.  477,  refusing  to  consider  sufficiency  of  evidence. 

To  determine  whether  offense  charged  in  indictment  be  legally  punish- 
able or  not  was  within  the  power  of  trial  court,  and  error  in  this  regard 
cannot  be  reviewed  by  writ  of  habeas  corpus. 
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Approved  in  United  States  v.  Morse,  218  U.  S.  507,  21  Ann.  Oas.  782, 
54  L.  Ed.  1128,  31  Sup.  Ct.  37,  holding  erroneous!  judgment  of  Supreme 
Court,  of  District  of  Columbia  ordering  sale  of  infant's  estate  was 
within  its  jurisdiction,  and  not  nullity;  Serra  v.  Mortiga,  204  U.  S.  475, 
51  L.  Ed.  574;  27  Sup.  Ct.  343,  holding  under  Philippine  Code,  objection 
to  complaint  of  adultery  for  lack  of  essential  averments  as  to  marriage 
must  be  made  at  trial,  and  if  not  taken  and  averments  supplied  by  proof, 
such  objection  not  sustainable  on  appeal;  Ex  parte  Moran,  144  Fed.  604, 
75  C.  C.  A.  396,  refusing  to  discharge  on  habeas  corpus  one  convicted  by 
territorial  court  under  indictment  by  illegally  selected  and  disqualified 
grand  jurors ;  Butler  v.  Indian  Protective  Assn.,  34  App.  D.  C.  293,  hold- 
ing misconstruction  of  extent  of  jurisdiction  conferred  on  court  of  claims 
did  not  render  judgment  void;  State  v.  Shrader,  73  Neb.  621,  119  Am. 
St.  Rep.  913,  103  N.  W.  277,  denying  writ  where  complaint  defective 
and  subject  to  motion  to  quash,  but  stated  enough  to  justify  arrest  and 
detention;  Ex  parte  Newcomb,  56  Wash.  401,  105  Pac.  1044,  holding 
determination  whether  code  provision  defining  "murder  in  first  degree" 
was  in  force  as  to  offense  was  within  jurisdiction  of  court,  and  judg- 
ment involving  such  determination  not  reviewable  on  habeas  corpus; 
Ex  parte  Yarborough,  110  U.  S.  653,  654,  28  L.  Ed.  274,  275,  4  Sup.  Ct. 
153,  where  indictment  was  for  intimidating  voter;  Ex  parte  Shaffen- 
burg,  4  Dill.  275,  Fed.  Cas.  12,696,  refusing  writ  to  correct  alleged  error 
in  this  decision ;  In  re  Wilson,  18  Fed.  35,  and  Ex  parte  Perkins,  29  Fed. 
911,  both  following  rule;  Loomis  v.  Carrington,  18  Fed.  99,  where  Cir- 
cuit Court  refused  to  disturb  previous  order  of  State  court  upon  re- 
moval; Babb  v.  Bruere,  23  Mo.  App.  608,  court's  decision  that  pleadings 
state  cause  of  action  within  its  jurisdiction ;  In  re  Peraltareavis,  8  N.  M. 
32,  41  Pac.  539,  where  prisoner  was  committed  by  court  of  private  land 
claims  for  presenting  fraudulent  claim;  Parker  v.  State,  5  Tex.  App. 
582,  refusing  to  consider  validity  of  indictment  on  application  for  writ 
of  habeas  corpus. 

Distinguished  in  Matter  of  Nielsen,  131  U.  S.  184,  S3  L.  Ed.  120,  9 
Sup.  Ct.  674,  discharging  prisoner  who  had  been  once  in  jeopardy  for 
same  crime. 

Conclusiveness  of  judgment.    Note,  28  Am.  St.  Eep.  109. 

Appeal  by  government  after  acquittal  as  constituting  second  jeop- 
ardy.   Note,  Ann.  Cas.  19130,  773. 

Miscellaneous.  Cited  in  Matter  of  George  Taylor,  3  McAr.  (D.  C.) 
427,  to  point  that  on  denial  of  habeas  corpus,  prisoner  may  reapply  to 
another  judge  or  court. 

93  XT.  8.  24-37,  23  L.  Ed.  789,  NEW  YORK  LIFE  IKS.  CO.  V.  STATHAM. 

Policy  of  life  insurance  is  not  contract  for  single  year,  with  privilege 
of  renewal  from  year  to  year,  by  payment  of  annual  premium,  but  is  an 

IX— 16 
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entire  contract  for  assurance  for  life,  subject  to  forfeiture  for  nonpayment 
of  stipulated  premiums. 

Approved  in  McMaster  v.  New  York  Life  Ins.  Co.,  183  U.  S.  35,  46 
L.  Ed.  71,  22  Sup.  Ct.  14,  Stramback  v.  Fidelity  etc.  Ins.  Co.,  94  /Minn. 
287,  102  N.  W.  733,  and  Stinchcombe  v.  New  York  Life  Ins.  Co./  46  Or. 
321,  80  Pac.  215,  ajl  following  rule;  Reed  v.  Banker's  Reserve  life  Ins. 
Co.,  192  Fed.  411,  holding  failure  to  pay  at  maturity  note  for  past  due 
premium  forfeited  policy  when  note  so  provided ;  Foster  Hose  Supporter 
Co.  v.  Taylor,  184  Fed.  73,  106  C.  C.  A.  467,  holding  valid  provision  in 
license  to  manufacture  under  patent  that  contract  may  be  terminated 
on  notice  on  default  in  payment  of  royalties,  but  equity  could  grant 
relief  where  payment  of  royalties  with  interest  would  compensate  licen- 
sor; New  York  Life  Ins.  Co.  v.  Slocum,  177  Fed.  847,  849,  101  C.  C.  A. 
56,  nonforfeitable  policy  held  terminated,  under  facts  of  case,  on  failure 
to  pay  premium;  Provident  Sav.  Life  etc.  Soc.  v.  Taylor,  142  Fed.  712, 
74  C.  C.  A.  41  (affirming  Taylor  v.  Provident  Sav.  Life  etc.  Soc,  134 
Fed.  934),  applying  rule  to  policy  running  for  five  years  providing  for 
payment  of  first  premium  in  advance  and  for  payment  of  equal  sum 
every  year;  Hathaway  v.  Mutual  Life  InB.  Co.,  99  Fed.  535,  holding 
rights  under  policy,  which  was  entire  contract  for  life  of  assured  issued 
in  New  York  while  Laws  1877,  c.  321,  was  in  force  which  declared  that 
no  forfeiture  could  be  declared  without  certain  notice,  not  affected  by 
act  1892,  repealing  former  act;  Thomas  v.  Northwestern  etc.  Ins.  Co., 
142  Cal.  82,  75  Pac.  666,  holding  where  policy  recited  payment  of  first 
premium,  and  provided  for  its  continuance  on  payment  of  premiums 
thereafter,  burden  on  insurer  to  prove  forfeiture  for  nonpayment 
thereof;  McElhone  v.  Massachusetts  Benefit  Assn.,  2  App.  D.  C.  402, 
policy  forfeited  for  failure  to  pay  assessment;  Stramback  v.  Fidelity 
etc.  Life  Ins.  Co.,  94  Minn.  287,  102  N.  W.  733,  holding  policy  not  for- 
feited for  failure  to  pay  premium  on  day  specified  in  policy  when  period 
covered  by  former  payments  had  not  then  expired;  Wayland  v.  Western 
Life  Indemnity  Co.,  166  Mo.  App.  235,  148  S.  W.  630,  holding  failure 
to  pay  assessments  did  not  amount  to  abandonment  policy  in  assess- 
ment company;  Knott  v.  Security  Mut.  Life  Ins.  Co.,  161  Mo.  App.  596, 
144  S.  W.  184,  holding  tender  of  premium  due  by  terms  of  policy  after 
wrongful  raise  of  rates  avoided  forfeiture;  Gruwell  v.  National  Council, 
126  Mo.  App.  504,  104  S.  W.  886,  burden  on  beneficial  association  to 
prove  forfeiture  of  policy  sued  on  held  not  sustained;  Folkens  v.  Life 
Ins.  Co.,  98  Mo.  App.  486,  72  S.  W.  722,  construing  policy  providing 
that  if  emergency  should  arise  exhausting  reserve  fund,  policies  could 
be  assessed  to  meet  same,  and  that  all  payments  should  be  at  option  of 
insured,  as  not  being  assessment  policy,  and  not  forfeitable  under  Rev. 
Stats.  1889,  §§  5856-5859,  for  nonpayment  of  last  premium;  Haas  v. 
Mutual  Life  Ins.  Co.,  84  Neb.  695,  19  Amu  Caa.  58,  26  L.  R.  A.  (N.  S.) 
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747,  121  N.  W.  1001,  where  policy  did  not  provide  for  forfeiture  on 
failure  to  pay  premium  annually,  insurer  could,  on  such  failure,  merely 
set  off  against  indemnity,  amount  of  premiums  remaining  unpaid,  with 
interest;  Blackwell  v.  Mutual  Reserve  Fund  life  Assn.,  141  N.  C.  120, 
115  Am.  St.  Rep.  677,  5  L.  R.  A.  (N.  S.)  771,  53  S.  E.  834,  policy-holder 
in  mutual  company  could  not,  in  suit  against  company,  have  receiver 
appointed  to  take  assessments  to  become  due,  though  company  had  no 
assets  in  State  and  was  in  danger  of  insolvency;  Red  River  Nat.  Bank 
v.  De  Berry,  47  Tex.  Civ.  107,  105  S.  W.  1003,  considering  extent  of 
exemption  of  insurance  in  favor  of  wife  of  insolvent  insured;  New 
York  life  Ins.  Co.  v.  Orlopp,  25  Tex.  Civ.  288,  61  S.  W.  339,  applying 
rule  to  policy  issued  under  N.  Y.  Laws  1892,  c.  690,  §  92 ;  Thum  v.  Wol- 
stenholme,  21  Utah,  461,  61  Pac.  539,  holding  giving  and  acceptance  of 
negotiable  note  for  first  annual  premium  at  time  delivery  of  policy  and 
its  subsequent  sale  before  maturity  operates  as  payment  of  premium 
though  note  never  paid;  Klein  v.  New  York  life  Ins.  Co.,  104  U.  S.  90, 
26  L.  Ed.  663,  nonpayment  not  excused  by  fact  that  insured  was  uncon- 
scious and  beneficiary  did  not  know  of  policy;  Coffey  v.  Universal  life 
Ins.  Co.,  10  Biss.  360,  7  Fed.  305,  where  company  was  estopped  to  set 
tip  forfeiture  by  agent's  refusal  to  accept  premium;  McMaster  v.  New 
York  life  Ins.  Co.,  78  Fed.  36,  reforming  policy  to  conform  to  soliciting 
agent's  representation  that  grace  would  be  allowed;  McMaster  v.  New 
York  life  Ins.  Co.,  90  Fed.  44,  56,  nonpayment  not  excused  by  agent's 
representation  that  one  month's  grace  would  be  allowed;  Drake  v.  Stone, 
58  Ala.  136,  interest  of  deceased  beneficiaries  passed  to  their  personal 
representatives;  Mobile  life  Ins.  Co.  v.  Pruett,  74  Ala.  496,  excluding 
evidence  of  antecedent  verbal  agreement  as  to  time  and  place  of  pay- 
ment; Fearn  v.  Ward,  80  Ala.  563,  2  South.  119,  where  creditor  was 
allowed  to  pursue  insurance  money  paid  to  child;  People  v.  Security 
Life  Ins.  Co.,  78  N.  Y.  124,  34  Am.  Rep.  528,  insolvent  company  liable 
in  damages  to  holders  of  running  policies ;  Whitehead  v.  New  York  Life 
Ins.  Co.,  102  N.  Y.  152,  55  Am.  Rep.  789,  6  N.  E.  269,  holding  policy 
could  not  be  surrendered  without  consent  of  beneficiary,  who  was  such 
for  consideration  stated;  Thompson  v.  New  York  Life  Ins.  Co.,  21  Or. 
488,  28  Pac.  635,  an  instruction  that  insurance  was  from  year  to  year 
properly  refused;  Knickerbocker  life  Ins.  Co.  v.  Heidel,  8  Lea,  498, 
promises  subsequent  to  policy  and  without  consideration  did  not  enter 
into  original  contract;  Ewald  v.  Northwestern  Mut.  Life  Ins.  Co.,  60 
Wis.  443,  19  N.  W.  517,  surrender  value  forfeited  by  nonpayment  of 
interest  on  premium  notes,  as  agreed  in  policy;  dissenting  opinion  in 
Ellerbe  ▼.  Barney,  119  Mo.  649,  23  L.  R.  A.  441,  25  S.  W.  389,  majority 
holding  forfeiture  clause  of  certificate  in  mutual  benefit  society  did  not 
discharge  member  from  past  dues ;  Dungan  v.  Mutual  Ben.  Life  Ins.  Co., 
46  Md.  492,  and  Mutual  Life  Ins.  Co.  v.  Phinney,  178  U.  S.  344,  44  L.  Ed. 
1096,  20  Sup.  Ct.  912,  both  arguendo. 
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Distinguished  in  Rosenplaenter  v.  Providence  Sav.  etc.  Assnr.  Society, 
96  Fed.  723,  46  L.  R.  A.  473,  37  C.  C.  A.  566  (affirming,  91  Fed.  732), 
where  policy  was,  by  its  terms,  a  contract  from  year  to  year. 

Each  installment  of  life  insurance  premiums  is  part  of  tfee  consideration 
of  the  entire  insurance  for  life. 

Approved  in  Foster  v.  Gile,  50  Wis.  611,  8  N.  W.  218,  where  benefi- 
ciary died  first,  his  representatives  were  entitled  to  the  insurance  against 
those  of  insured. 

Associated  relation  exists  between  insured  parties  whether  the  com- 
pany be  a  mutual  one  or  not;  for  out  of  coexistence  of  many  risks  arises  the 
law  of  average,  which  underlies  the  whole  business. 

Approved  in  Connecticut  etc.  Ins.  Co.  v.  Home  Ins.  Co.,  17  Blatchf. 
147,  Fed.  Cas.  3lb7,  declaring  policy  null  for  violation  of  intemperance 
clause;  Kellner  v.  Mutual  Life  Ins.  Co.,  43  Fed.  627,  refusing  to  require 
accounting  for  value  of  policy  voluntarily  surrendered. 

Forfeiture  for  nonpayment  of  premiums  is  necessary  means  for  pro- 
tection of  insurance  companies,  and  delinquency  cannot  be  tolerated  except 
at  option  of  company. 

Approved  in  Tibbits  v.  Mutual  Ben.  Life  Ins.  Co.,  159  Ind.  673,  675, 
65  N.  E.  1034,  following  rule;  Nederland  Life  Ins.  Co.  v.  Minert,  199 
U.  S.  181,  60  L.  Ed.  143,  26  Sup.  Ct.  15,  prefixing  words  "conditions  of 
your  policy  provide"  to  notice  of  time  for  payment  of  premium  required 
by  statute  does  not  render  notice  insufficient ;  Iowa  Life  Ins.  Co.  v.  Lewis, 
187  U.  S.  347,  348,  47  L.  Ed.  211,  23  Sup.  Ct.  130,  131,  holding  policy 
forfeited  without  affirmative  action  by  failure  to  pay  at  maturity  pre- 
mium note  which  was  accepted  on  condition  that  if  not  paid  at  maturity 
policy  would  cease;  Schmertz  v.  United  States  Life  Ins.  Co.,  118  Fed. 
255,  55  C.  C.  A.  104,  holding  in  action  on  policy  where  evidence  did  not 
show  extension  of  time  for  payment  of  certain  premiums,  instruction 
that  any  agreement  or  course  of  conduct  on  part  of  company  leading 
insured  to  believe  that  by  conforming  thereto  forfeiture  of  policy  would 
not  be  incurred  estops  company  from  forfeiting  was  properly  refused; 
Modern  Woodmen  of  America  v.  Tevis,  117  Fed.  372,  54  C.  C.  A.  293, 
holding  stipulations  to  insure  prompt  payment  of  benefit  assessments 
constitute  substance  and  essence  of  benefit  insurance;  Lenon  v.  Mutual 
Life  Ins.  Co.,  80  Ark.  568,  10  Ann.  Cas.  467,  8LR.A,  (N.  S.)  193,  98 
S.  W.  119,  holding  time  not  of  essence  of  provision  for  surrender  of 
policy  after  default  in  order  to  receive  paid-up  policy,  and  right  not 
lost  by  delay  of  eighteen  days ;  Methvin  v.  Fidelity  Mut.  Life  Assn.,  129 
Cal.  257,  61  Pac.  1114,  holding  policy  void  where  insured  had  not,  prior 
to  death,  paid  premiums  when  due ;  Drum  v.  Benton,  13  App.  D.  C.  256, 
holding  rule  applicable  to  payment  of  dues  in  mutual  benefit  associa- 
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tion;  Equitable  Loan  Co.  v.  Waring,  117  Ga.  65(5,  44  S.  E.  344,  applying 
rale  "investment  certificates'1;  Veal  v.  Security  Mut.  life  Ins.  Co.,  6 
Ga.  App.  725,  65  S.  E.  716,  holding  forfeiture  waived  by  retaining  dis- 
honored check  and  demanding  its  payment;  Illinois  Life  Ins.  Co.  v. 
McKay,  6  Ga.  App.  289,  64  S.  E.  1132,  policy  forfeited  where  premium 
mailed  to  insurer  too  late  to  be  delivered  in  time  limited  in  ordinary 
course  of  mail;  Independent  Order  of  Foresters  v.  Cunningham,  127 
Tenn.  529,  156  S.  W.  194,  holding  forfeiture  clause  of  benefit  insurance 
certificate  waived  by  deputy  executive  officer;  Thompson  v.  Fidelity  Mut. 
Life  Ins.  Co.,  116  Tenn.  571,  116  Am.  St.  Rep.  823,  6  L.  R.  A.  (N.  S.) 
1039,  92  S.  W.  1102,  policy  held  forfeited  for  nonpayment  of  premiums ; 
Klein  v.  New  York  life  Ins.  Co.,  104  U.  S.  91,  26  I*  Ed.  663,  nonpay- 
ment not  excused,  though  insured  was  unconscious  and  none  else  knew 
of  policy ;  Smith  v.  New  Eng.  Mut.  life  Ins.  Co.,  63  Fed.  772,  U  C.  C.  A. 
411,  acceptance  of  certain  premiums  after  due  did  not  estop  company 
from  requiring  subsequent  punctuality ;  Southern  B.  &  L.  Assn.  v.  Annis- 
ton  Loan  &  T.  Co.,  101  Ala.  589,  46  Am.  St.  Rep.  141,  29  L.  R.  A.  125, 
15  South.  127,  and  Barrows  v.  Southern  B.  &  L.  Assn.  (Tenn.  Ch.),  50 
S.  W.  667,  applying  principle  to  installments  due  on  loan  association 
stock;  Pitts  v.  Hartford  Life  &  A.  Ins.  Co.,  66  Conn.  386,  50  Am.  St. 
Rep.  103,  34  Atl.  98,  mental  incapacity  at  time  notice  of  assessment  was 
received  no  excuse;  Continental  Ins.  Co.  v.  Daly,  33  Kan.  606,  7  Pac. 
161,  failure  to  pay  premium  note  at  maturity  forfeited  fire  policy; 
Sullivan  v.  Germania  life  Ins.  Co.,  15  Mont.  535,  39  Pac.  746,  agree- 
ment that  agent's  office  rent  should  pay  premium  did  not  bind  company ; 
People  v.  Knickerbocker  Life  Ins.  Co.,  103  N.  Y.  486,  9  N.  E.  37,  where 
paid-up  policy  was  forfeited  for  nonpayment  of  interest  on  premium 
notes ;  Ewald  v.  Northwestern  Mut.  Life  Ins.  Co.,  60  Wis.  441,  19  N.  W. 
516,  where,  under  policy,  surrender  value  was  forfeited  by  failure  to 
pay  interest  on  premium  notes. 

Distinguished  in  Battin  v.  Northwestern  Mut.  Life  Ins.  Co.,  130  Fed. 
876,  65  C.  C.  A.  358,  declaration  on  policy  alleging  that  when  premium 
became  due  insured  paid  less  sum  which  was  accepted  on  account  and 
credit  given  for  balance  is  sufficient  allegation  of  waiver  of  clause  for- 
feiting policy  for  nonpayment;  Germania  Fire  Ins.  Co.  v.  Pitcher,  160 
Ind.  395,  64  N.  E.  923,  holding  where  adjuster  sent  for  express  purpose 
of  adjusting  fire  loss  during  time  within  which  insured  was  entitled  to 
furnish  proofs  of  loss,  and  conducted  negotiations  leading  insured  to 
believe  proof  of  loss  not  required,  conduct  was  waiver  of  proof  of  loss. 

Forfeiture  of  policy  for  nonpayment  of  premium.    Note,  37  Am. 
Rep.  600. 

Waiver  of  forfeiture  of  insurance  policy  for  nonpayment  of  pre- 
mium.   Note,  29  Am.  Rep.  207. 
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Case  of  ordinary  life  policy  Is  one  in  which  time  to  of  the  essence  of 
the  contract,  nonpayment  of  premiums  involving  absolute  forfeiture,  against 
which  equity  cannot  relieve. 

Approved  in  Bank  of  Branson  v.  Aetna  Ins.  Co.,  203  Fed.  816,  122 
C.  C.  A.  128,  holding  where  claimed  policy  forfeited  for  failure  to  prove 
loss,  question  ef  waiver  of  proof  was,  under  facts  of  case,  for  jury; 
McDougald  v.  New  York  life  Ins.  Co.,  146  Fed.  679,  77  C.  C.  A.  100, 
where  insurer  made  no  attempt  to  cancel  California  policy  until  after 
lapse  of  one  year  after  default  in  premium,  Laws  N.  Y.  1897,  p.  92,  §  2, 
prohibiting  forfeiture  for  nonpayment  within  one  year  unless  notice 
mailed  to  insured,  is  not  applicable;  Mutual  Life  Ins.  Co.  v.  Blair,  130 
Fed.  974,  where  equity  has  jurisdiction  of  persons  and  subject  matter  of 
bill  to  cancel  policy  for  fraud  prior  to  insured's  death,  death  of  insured 
before  answer  and  action  on  policy  do  not  deprive  court  of  jurisdiction; 
Cherokee  Const.  Co.  v.  Bishop,  86  Ark.  499,  126  Am.  St.  Rep.  1098,  112 
S.  W.  192,  mining  lease  forfeited  for  failure  to  operate  mine  for  period 
longer  than  allowed  by  lease ;  London  etc.  Ace.  Co.  v.  Siwy,  35  Ind.  App. 
346,  66  N.  E.  483,  where  employer's  liability  policy  required  assured  to 
give  immediate  notice  of  claim  on  account  of  accident  to  employee, 
failure  to  give  notice  immediately  works  forfeiture;  Supreme  Lodge 
Knights  of  Honor  v.  Jones,  35  Ind.  App.  130,  69  N.  E.  721,  applying 
rule  to  fraternal  benefit  insurance ;  Michel  v.  Southern  Ins.  Co.,  128  La. 
566,  Ann.  Oas.  1912C,  810,  54  South.  1011,  holding  where  fire  loss 
occurred  one  day  after  insurer  adjudged  insolvent  and  enjoined  from 
doing  business,  policy-holder  could  not  recover  amount  of  loss,  but  was 
creditor  of  company  only  as  to  unearned  premium;  Clifton  v.  Mutual 
life  Ins.  Co.,  168  N.  C.  501,  84  S.  E.  818,  forfeiture  held  waived  by 
acceptance  and  retention  of  part-due  premiums;  Klein  v.  New  York 
Life  Ins.  Co.,  104  U.  S.  90,  26  L.  Ed.  663,  where  nonpayment  was  fatal, 
though  insured  was  unconscious  and  no  one  else  knew  of  policy;  Thomp- 
son v.  Knickerbocker  Life  Ins.  Co.,  104  U.  S.  258,  26  L.  Ed.  767,  Holly 
v.  Metropolitan  life  Ins.  Co.,  105  N.  Y.  444,  11  N.  E.  510,  Hudson  v. 
Knickerbocker  Ins.  Co.,  28  N.  J.  Eq.  169,  Imperial  Life  Ins.  Co.  v.  Glass, 
96  Ala.  570,  11  South.  671,  and  Marston  v,  Life  Ins.  Co.,  59  N.  H.  94, 
where  nonpayment  of  note  for  premium  at  maturity  worked  forfeiture; 
Kellner  v.  Mutual  Life  Ins.  Co.,  43  Fed.  627,  refusing  to  require  account- 
ing for  value  of  policy  voluntarily  surrendered;  D'Orlu  v.  Bankers'  etc. 
Life  Assn.,  46  Fed.  356,  tender  of  all  amounts  due  did  not  relieve  against 
forfeiture,  under  California  statute;  Mobile  Life  Ins.  Co.  v.  Pruett,  74 
Ala.  496,  excluding  evidence  of  verbal  agreement  as  to  time  of  pay- 
ment, made  prior  to  policy;  Pitts  v.  Hartford  Life  &  A.  Ins.  Co.,  66 
Conn.  384,  50  Am.  St.  Bap.  101,  34  Atl.  97,  mental  incapacity  at  time 
notice  of  assessment  was  received  did  not  excuse  delinquency;  Fowler 
v.  Metropolitan  Life  Ins.  Co.,  116  N.  Y.  394,  5LR.A.  808,  22  N.  E.  577, 
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nonpayment  of  premium  note  interest  fatal,  though  advertising  pamphlet 
promised  thirty  days'  grace;  Laughlin  v.  Fidelity  Mut.  Life  Assn.,  8 
Tex.  Civ.  App.  453,  28  S.  W.  413,  demand  for  payment  of  overdue  pre- 
mium note  no  waiver;  Union  etc.  Life  Ins.  Co.  v.  Chowning,  8  Tex.  Civ. 
App.  460,  28  S.  W.  119,  pursuant  to  its  terms,  policy  lapsed  on  nonpay- 
ment without  action  by  company;  Abell  v.  Pennsylvania  etc.  Life  Ins. 
Co.,  18  W.  Va.  425,  following  rule. 

Distinguished  in  Graham  v.  Security  Mut.  Life  Ins.  Co.,  72  N.  J.  L. 
304,  62  4-tl.  683,  holding  provision  in  life  policy  as  to  forfeiture  for 
nonpayment  of  premium  waived;  Aetna  life  Ins.  Co.  v.  Fallow,  110 
Tenn.  729,  77  S.  W.  939,  where  according  to  course  of  business  between 
insurer's  general  agent  and  insured  latter  directed  to  retain  premiums 
till  called  for,  insurer  estopped  to  deny  liability  for  failure  to  pay  pre- 
mium prior  to  accident ;  Knickerbocker  Life  Ins.  Co.  v.  Norton,  96  U.  S. 
242,  24  L.  Ed.  692,  extension  of  premium  note  held  waiver  of  forfeiture ; 
New  York  Life  Ins.  Co.  v.  Eggleston,  96  U.  S.  580,  24  L.  Ed.  843,  where 
forfeiture  was  excused  by  company's  failure  to  notify  insured  of  place 
of  payment ;  Pendleton  v.  Knickerbocker  Life  Ins.  Co.,  7  Fed.  173,  com- 
pany having  accepted  draft,  insured  was  entitled  to  protest  and  notice 
before  forfeiture  could  be  claimed;  Selvage  v.  John  Hancock  Mut.  Life 
Ins.  Co.,  12  Fed.  605,  nonpayment  excused  by  agent's  statement  as  to 
date  when  premium  was  due;  Murray  v.  Home  Ben.  Life  Assn.,  90  Cal. 
409,  25  Am.  St.  Rep.  136,  23  Pac.  310,  where  demand  for  subsequent 
assessment  waivedT  previous  default. 

Action  cannot  be  maintained  for  amount  assured  on  life  policy  for- 
feited for  nonpayment  of  stipulated  premium,  though  payment  was  prevented 
by  existence  of  war. 

Approved  in  New  York  life  Ins.  Co.  v.  Davis,  95  U.  S.  428,  24  L.  Ed. 
454,  where  premium  was  tendered  to  one  who  at  beginning  was  agent 
of  company ;  Owen  v.  New  York  Life  Ins.  Co.,  1  Hughes,  324,  325,  Fed. 
Cas.  10,631,  sustaining  demurrer  to  complaint  on  such  policy;  Ellis  v. 
Connecticut  Mut.  Life  Ins.  Co.,  19  Blatchf.  386,  8  Fed.  84,  Abell  v. 
Pennsylvania  Mut.  Life  Ins.  Co.,  18  W.  Va.  428,  following  rule;  Will- 
iams v.  Paine,  169  U.  S.  72,  42  L.  Ed.  665,  18  Sup.  Ct.  286,  and  Diboll  v. 
Aetna  Life  Ins.  Co.,  32  La.  Ann.  182,  both  arguendo. 

Contracts  with  alien  enemies.    Note,  96  Am.  Dec.  630. 

Loss  by  capture  under  hostilities  subsequently  arising:  as  risk  not 
insured  against.    Note,  14  E.  R.  0.  138. 

Reserve  fond  of  company,  which  should  equal  equitable  value  of  policy, 
grows  out  of  premiums  paid  and  belongs  In  one  sense  to  the  insured  who 
has  paid  them,  somewhat  as  deposit  in  savings  bank:  belongs  to  depositor. 

Approved  in  Mutual  Reserve  Life  Ins.  Co.  v.  Roth,  122  Fed.  855,  59 
C.  C.  A.  63,  holding  Mo.  Rev.  Stats.  1879,  §  5983,  providing  for  nonfor- 
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feiture  after  payment  of  two  fall  annual  premiums,  does  not  apply  to 
assessment  plan  policies;  Rose  v.  Franklin  Life  Ins.  Co.,  153  Mo.  App.  98, 
132  .S.  W.  615,  construing  "net  value"  as  used  in  statute  relating  to  for- 
feiture for  nonpayment  of  premiums;  Rolfe  v.  Columbia  Life  Ins.  Co., 
76  Mo.  603,  against  dissolved  companies,  running  policies  rank  with 
death  claims ;  People  v.  Security  life  Ins.  Co.,  78  N.  Y.  125,  84  Am.  Rep. 
529,  insolvent  company  liable  in  damages  to  holders  of  running  policies ; 
People  v.  Commercial  Alliance  Life  Ins.  Co.,  154  N.  Y.  100,  47  N.  E. 
970,  claim  against  insolvent  company  not  affected  by  insured's  death 
before  distribution;  dissenting  opinion  in  State  Board  of  Tax.  Commrs. 
v.  Holliday,  150  Ind.  249,  42  L.  R.  A.  8S8,  49  N.  E.  24,  majority  hold- 
ing "paid-up"  and  "nonforfeitable  and  partly  paid-up"  policies  not  tax- 
able; dissenting  opinion  in  Smith  v.  Mutual  Ben.  life  Ins.  Co.,  173 
Mo.  348,  72  S.  W.  941,  arguendo. 

Where  Insurance  company  Insists  upon  forfeiture  for  nonpayment  of 
premium,  caused  by  war,  without  fault  of  the  assured,  the  latter  la  entitled 
to  equitable  value  of  the  policy  with  interest  from  close  of  war. 

Approved  in  United  States  v.  Dietrich,  126  Fed.  675,  holding  where 
one  contracting  with  government  becomes  member  of  Congress  while 
contract  still  executory,  contract  is  dissolved;  Owen  v.  New  York  Life 
Ins.  Co.,  1  Hughes,  325,  Fed.  Cas.  10,631,  holding  assured  entitled  to 
such  equitable  value;  McDonnell  v.  Alabama  Gold  Life  Ins.  Co.,  85  Ala. 
409,  5  South.  122,  policy-holders  in  insolvent  company  entitled  to  en- 
force stockholder's  liability  for  surrender  value;  Smith  v.  Charter  Oak 
Life  Ins.  Co.,  64  Mo.  333,  where  company  refused  to  continue  insurance 
before  interstate  business  was  suspended  by  war;  McDonald  v.  Metro- 
politan Life  Ins.  Co.,  68  N.  H.  6,  78  Am.  St.  Rep.  651,  38  Atl.  501,  hold- 
ing insured  entitled  to  equitable  value  when  company  canceled  policy; 
Whitehead  v.  New  York  life  Ins.  Co.,  102  N.  Y.  155,  55  Am.  Rep.  791, 
6  N.  E  271,  arguendo. 

Distinguished  in  Black  v.  Supreme  Council  American  Legion  of  Honor, 
120  Fed.  583,  holding  where  fraternal  insurance  association  having 
power,  but  not  legal  right,  amends  laws  so  as  to  arbitrarily  reduce 
amount  payable  on  policies  below  contract  sum,  nonassenting  member 
may  rescind  contract  and  recover  what  he  has  paid  thereon;  dissenting 
opinion  in  Thomas  v.  Northwestern  etc.  Ins.  Co.,  142  Cal.  86,  75  Pac. 
668,  majority  holding  where  policy  recited  payment  of  first  semi-annual 
premium,  and  provided  for  its  continuance  on  payment  of  premiums 
thereafter,  burden  on  insurer  to  prove  forfeiture  for  nonpayment 
thereof;  Alabama  Gold  Ins.  Co.  v.  Garmany,  74  Ga.  58,  and  Guess  v. 
Imperial  Life  Ins.  Co.,  64  Mo.  App.  8,  where  company  wrongfully  ter- 
minated contract  and  insured  recovered  all  moneys  paid. 

Limited  in  Davis  v.  New  York  Life  Ins.  Co.,  3  Hughes,  446,  Fed.  Cas. 
3644,  holding  amount  of  equitable  value  a  question  for  jury;  Ewald  v. 
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Northwestern  Mut.  life  Ins.  Co.,  60  Wis.  443,  19  N.  W.  517,  where 
surrender  value  was  forfeited  by  nonpayment  of  interest  on  premium 
notes. 

Disapproved  in  Abell  v.  Pennsylvania  Mut.  Life  Ins.  Co.,  18  W.  Va. 
428,  holding  that  total  premiums,  less  actual  cost  of  carrying  insurance, 
should  be  returned,  with  interest. 

The  equitable  value  of  life  insurance  policy  is  the  difference  between 
the  annuity  which  would  have  to  be  paid  on  a  new  policy  and  the  present 
value  of  premiums  yet  to  be  paid  on  old  policy  at  time  of  forfeiture. 

Approved  in  Krebs  v.  Security  Trust  etc.  Ins.  Co.,  156  Fed.  297,  hold- 
ing measure  of  damages  for  wrongful  repudiation  of  policy  was  differ- 
ence between  cost  of  old  and  new  insurance ;  Mutual  Reserve  Fund  Life 
Assn.  v.  Ferrenbach,  144  Fed.  346,  7  L  R.  A.  (N.  S.)  1163,  15  C.  C.  A. 
304,  damages  for  wrongful  cancellation  of  policy  for  nonpayment  of 
premiums  which  were  in  form  of  assessments  are  amount  of  policy  less 
cost  of  carrying  it  to  maturity,  on  six  per  cent  basis  as  of  date  of 
cancellation;  Rumbold  v.  Pennsylvania  Mut.  life  Ins.  Co.,  7  Mo.  App. 
73,  applying  measure  of  damages  in  action  for  refusal  to  deliver  paid-up 
policy;  Knickerbocker  Ins.  Co.  v.  Heidel,  8  Lea,  496,  applying  rule  to 
action  for  breach  of  contract  to  return  proportion  of  premiums;  Nash- 
ville life  Ins.  Co.  v.  Mathews,  8  Lea,  505,  applying  rule  to  action  for 
breach  of  nonforfeiting  stipulation. 

Distinguished  in  Alabama  Gold  Life  Ins.  Co.  v.  Garmany,  74  Ga.  58,. 
where  company  refused  to  continue  insurance,  full  amount  of  premiums 
was  recovered. 

Applicant  for  insurance,  by  paying  first  premium,  obtains  insurance 
for  one  year,  together  with  right  to  have  insurance  continued  from  year 
to  year,  upon  payment  of  annual  premium  in  advance. 

Approved  in  People  v.  Security  Life  Ins.  Co.,  78  N.  Y.  124,  34  Am. 
Rep.  528,  insolvent  company  liable  in  damages  to  holders  of  running 
policies. 

Disapproved  in  Abell  v.  Pennsylvania  Mut.  life  Ins.  Co.,  18  W.  Va. 
426,  adopting  majority  rule  in  principal  case. 

Questioned  in  Thompson  v.  New  York  life  Ins.  Co.,  21  Or.  488,  28 
Pac.  635,  instruction  that  insurance  contract  was,  from  year  to  year, 
properly  refused. 

When  parties  to  executory  money  contract  live  in  different  countries, 
which  go  to  war,  the  contract  is  suspended  during  the  war,  and  revives 
when  peace  ensues;  and  this  rule  applies  to  life  insurance. 

Disapproved  in  Abell  v.  Pennsylvania  life  Ins.  Co.,  18  W.  Va.  425, 
adopting  rule  as  stated  by  majority  in  principal  case. 
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03  U.  8.  38-41,  23  L.  Ed.  794,  TEEET  v.  ABRAHAM. 

No  modification,  of  the  decree  can  be  made  upon  appeal  which  would 
be  to  prejudice  of  those  who  were  parties  below  and  axe  not  parties  in 
Supreme  Court. 

Approved  in  In  re  Metropolitan  Trust  Co.,  218  U.  S.  320,  64  L.  Ed. 
1054,  31  Sup.  Ct.  18,  and  Whitlock  v.  Willard,  18  Fla.  163,  164,  both 
following  rule;  Gray  v.  Grand  Forks  etc.  Co.,  138  Fed.  345,  346,  70 
C.  C.  A.  634,  on  appeal  by  bankruptcy  trustee  from  bankruptcy  court 
decree  allowing  claims  for  expenses  of  administration,  claimants  must 
be  before  court  to  warrant  determination  of  question. 

Plaintiff,  In  suit  to  enforce  assignment  by  insolvent  bank,  is  estopped, 
on  appeal,  from  objecting  to  an  allowance  of  interest  to  other  creditors,  by 
fact  that  he  claimed  and  received  Interest  on  his  demands  in  same  manner. 
Approved  in  In  re  Jemison  Mercantile  Co.,  112  Fed.  969,  50  C.  C.  A. 
641,  holding  where  creditor's  petition  for  adjudication  in  bankruptcy 
is  dismissed,  and  several  other  creditors  join  in  petition  for  reinstate- 
ment of  proceedings,  one  of  creditors  may,  under  Bankruptcy  Act,  §  24b, 
petition  for  review  of  order  denying  petition  without  joining  others. 

93  U.  S.  41-43,  23  L.  Ed.  795,  SMITH  v.  CHAPMAN. 

When  suit  is  against  defendant,  as  executor,  and  no  devastavit  is 
alleged,  judgment  de  bonis  propriis  is  unwarranted,  though  it  appear  that 
defendant  has  received  assets,  unless  it  appear  that  no  assets  can  be  found. 

Approved  in  Lewis  v.  Parrish,  115  Fed.  288,  53  C.  C.  A.  77,  following 
rule;  Senescal  v.  Bolton,  7  N.  M.  357,  358,  34  Pac.  447,  judgment  by 
default  against  administrator  in  such  case  should  not  be  de  bonis  pro- 
priis ;  Borer  v.  Chapman,  119  U.  S.  593,  30  L.  Ed.  534,  7  Sup.  Ct.  344, 
arguendo. 

Distinguished  in  Terry  v.  Bank  of  Cape  Fear,  20  Fed.  776,  omission 
of  executors  to  answer  bill  of  revivor  held  admission  of  assets. 

93  U.  S.  44-46,  23  L.  Ed.  796,  TEBBT  v.  HATCH. 

Party  to  suit  to  enforce  assignment  by  insolvent  bank,  having  taken 
separate  appeal  from  order  allowing  claim  of  another  creditor,  the  matter 
in  dispute,  determining  jurisdiction  of  Supreme  Court,  is  the  amount  which 
appellant  would  have  received  had  his  exception  been  allowed. 

Approved  in  Chatfield  v.  Boyle,  105  U.  S.  233,  234,  26  L.  Ed.  945, 
dismissing  appeal  where  distributive  shares  of  appellants  did  not  equal 
jurisdictional  amount;  Rich  v.  Bray,  37  Fed.  276,  2  L  B.  A.  227,  apply- 
ing principle  to  allegation  of  matter  in  dispute  necessary  to  give  Circuit 
Court  jurisdiction;  Skirving  v.  National  Life  Ins.  Co.,  59  Fed.  745,  8 
C.  C.  A.  241,  applying  principle  to  allegation  of  party's  interest  in  suit 
to  restrain  collection  of  tax. 
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33  17.  g.  46-55,  23  L.  Ed.  797,  BEAVER  v.  TAYLOB. 

Where  series  of  propositions  is  presented,  as  one  request  to  charge,  one 
of  which  is  unsound,  an  exception  to  refusal  to  charge  the  series  cannot  be 
maintained. 

Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  406, 
holding  general  exception  to  action  of  court  in  overruling  in  a  mass 
exceptions  taken  to  report  of  referee  was  too  indefinite  to  present  any 
question  for  review;  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  147 
Fed.  908,  78  C.  C.  A.  33,  where  judge  after  instructing  jury,  but  before 
sending  them  out,  retired  to  chambers  with  counsel  and  there  heard  and 
allowed  exceptions,  he  need  not  afterward  allow  further  exceptions; 
Burch  v.  Southern  Pac.  Co.,  32  Nev.  131,  Ann.  Oas.  1912B,  1166,  104 
Pac.  238,  holding  court  properly  refused  partially  erroneous  instruction ; 
Eastern  Transp.  Line  v.  Hope,  95  U.  S.  301,  24  L.  Ed.  478,  one  unsound 
proposition  in  request  justified  refusal  to  charge;  Worthington  v.  Mason, 
101  U.  S.  149,  25  L.  Ed.  849,  failure  to  charge  was  not  error  where  there 
appeared  to  be  no  evidence  to- support  request;  United  States  v.  Hough, 
103  U.  S.  73,  26  L.  Ed,  306,  Moulor  v.  American  Life  Ins.  Co.,  Ill  U.  S. 
338,  28  L.  Ed.  448,  4  Sup.  Ct.  467,  Union  Ins.  Co.  v.  Smith,  124  U.  S. 
424,  81  L.  Ed.  505,  8  Sup.  Ct.  545,  Bogk  v.  Gassert,  149  U.  S.  26,  37 
I*  Ed.  686,  13  Sup.  Ct.  741,  Thiede  v.  Utah  Territory,  159  U.  S.  520, 
40  L.  Ed.  248,  16  Sup.  Ct.  66,  St.  Louis  etc.  Ry.  Co.  v.  Spencer,  71  Fed. 
95,  18  C.  C.  A.  114,  State  v.  Hyer,  39  N.  J.  L.  599,  Pittsburgh  etc.  Ry. 
Co.  v.  Probst,  30  Ohio  St.  106,  and  Western  Ins.  Co.  v.  Tobin,  32  Ohio 
St.  88,  all  holding  refusal  to  charge  series  justified  where  part  was  un- 
sound ;  Cleveland  etc.  Ry.  Co.  v.  Zider,  61  Fed.  909, 10  C.  C.  A.  151,  hold- 
ing that  particular  propositions  must  be  specified  in  exception,  though 
all  requested  were  refused;  Vider  v.  O'Brien,  62  Fed.  327,  10  C.  C.  A. 
385,  exception  "to  charge  in  its  entirety  and  to  following  portions 
thereof"  held  unavailable. 

How  to  obtain  giving  of  instructions  to  jury  and  to  obtain  review 
of  errors  in  giving  or  refusing  to  give  instructions  on  certain 
points.    Note,  99  Am.  Dec.  129,  135. 

If  entire  charge  of  court  is  excepted  to,  or  a  series  of  propositions  con- 
tained in  it  is  excepted  to  in  gross,  and  any  portion  thus  excepted  to  is 
Bound,  the  exception  cannot  he  sustained. 

Approved  in  Hall  v.  Needles,  1  Ind.  Ter.  151,  38  S.  W.  673,  exceptions 
"to  all  instructions  given  and  to  refusal  of  instructions"  asked  presented 
no  question  for  review  where  any  of  those  given  were  correct,  or  any 
refused  erroneous ;  Beckwith  v.  Bean,  98  U.  S.  284,  25  L.  Ed.  131,  where 
exception  to  series,  in  gross,  was  too  vague ;  Boogher  v.  New  York  Life 
Ins.  Co.,  103  U.  S.  98,  26  L.  Ed.  312,  applied  to  exception  to  report  of 
referee;  Relfe  v.  Wilson,  131  U.  S.  exc  (Appx.),  26  L.  Ed.  212,  McClellan 
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v.  Pyeatt,  50  Fed.  687,  1  C.  C.  A.  613,  Price  v.  Pankhurst,  53  Fed.  313, 
3  C.  C.  A.  551,  Walker  v.  Windsor  Nat.  Bank,  56  Fed.  78,  5  C.  C.  A.  421, 
Shelp  v.  United  States,  81  Fed.  700,  26  C.  C.  A.  570,  Murphy  v.  Lemay, 
32  Ark.  224,  Black  v.  Lewiston,  2  Idaho,  257, 13  Pac.  81,  Ohio  etc,  R.  Co. 
v.  McCartney,  121  Ind.  387,  23  N.  E.  259,  Macintosh  v.  Bartlett,  67  Me. 
133,  Harriman  v.  Sanger,  67  Me.  445,  Morrill  v.  Palmer,  68  Vt.  17,  33 
L.  R.  A.  417,  33  Atl.  834,  and  Meeker  v.  Gardella,  1  Wash.  148,  23  Pao. 
839,  all  holding  exception  to  charge  in  gross  insufficient,  where  any  por- 
tion of  instructions  was  sound;  Cleveland  etc.  fcy.  Co.  v.  Zider,  61  Fed. 
909,  10  C.  C.  A.  151,  refusing  to  consider  objections  to  instructions, 
where  exception  was  to  charge  as  entirety;  Woods  v.  Berry,  7  Mont. 
205,  14  Pac.  761,  exception  to  "each  and  every"  of  the  instructions  was 
too  general;  Pittsburgh  etc.  Ry.  Co.  v.  Probst,  30  Ohio  St.  106,  refusing 
to  notice  exception  to  charge  in  gross ;  People  v.  Hart,  10  Utah,  206,  37 
Pac.  331,  general  exception  insufficient  to  warrant  court  in  reviewing 
charge ;  dissenting  opinion  in  People  v.  Berlin,  10  Utah,  44,  36  Pac.  201, 
majority  holding  exception  "to  each  and  every  instruction"  sufficient. 

Exception  to  such  portion  of  a  charge  as  are  variant  from  requests 
made,  not  pointing  out  the  variances,  cannot  be  sustained;  it  is  not  duty 
of  judge  of  trial  or  appellate  court  to  analyze  and  compare  instructions  to 
ascertain  portions  excepted  to. 

Approved  in  Connecticut  Mut.  Life  Ins.  Co.  v.  Union  Trust  Co.,  112 
U.  S.  261,  28  L.  Ed.  712,  5  Sup.  Ct.  125,  exception  to  modification  of 
proposition  requested,  not  specifying  variance,  held  too  indefinite;  Jones 
v.  East  Tennessee  etc.  R.  Co.,  157  U.  S.  683,  39  L.  Ed.  858,  15  Sup.  Ct. 
719,  general  exception  to  "refusal  and  charge  of  court"  held  insufficient; 
Walker  v.  Windsor  Nat.  Bank,  56  Fed.  78,  5  C.  C.  A.  421,  exception  to 
refusal  to  charge,  "except  so  far  as  they  were  given,"  held  insufficient; 
Phoenix  Assur.  Co.  v.  Lucker,  77  Fed.  248,  23  C.  C.  A.  139,  exception 
"to  so  much  of  charge  as  requires  evidence  should  show  intent  to  de- 
ceive" insufficient.  , 

limited  in  National  Cash  Reg.  Co.  v.  Leland,  94  Fed.  506,  37  C.  C.  A. 
372,  holding  court  might  notice  plain  error,  though  exception  was  not 
in  proper  form. 

One  object  of  an  exception  to  instructions  given  jury  is  to  call  attention 
of  judge  to  precise  point  in  which  it  is  supposed  he  has  erred,  that  he  may 
consider  it,  and  correct  it,  if  proper. 

Approved  in  Langdon  v.  Evans,  9  Mackey  (D.  C),  17,  and  United 
States  v.  United  States  Fidelity  etc.  Co.,  236  U.  S.  529,  59  L.  Ed.  704, 
35  Sup.  Ct.  298,  both  holding  exception  furnished  no  basis  for  reversal 
on  any  ground  other  than  one  specifically  called  to  attention  of  trial 
court;  Buckeye  Powder  Co.  v.  E.  T.  Du  Pont  De  Nemours  Powder  Co., 
223  Fed.  887,  139  C.  C.  A.  319,  exception  held  insufficient  in  not  calling 
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attention  to  parts  of  instructions  objected  to;  Bias  ▼.  United  States,  3 
Ind.  Ter.  39,-  53  S.  W.  475,  holding  exception  "to  the  entire  charge  for 
obvious  reasons "  presented  no  question  for  review;  Upton  v.  McLaugh- 
lin, 105  U.  S.  646,  26  L.  Ed.  1200,  holding  exceptions  to  charge  did  not 
raise  question  of  statute  of  limitations ;  Jones  v.  East  Tennessee  etc.  R. 
Co.,  157  U.  S.  683,  39  L.  Ed.  858,  15  Snp.  Ct.  719,  general  exception  "to 
refusal  and  charge  of  court"  held  insufficient;  Thiede  v.  Utah  Territory, 
159  U.  S.  521,  40  L.  Ed.  243,  16  Sup.  Ct.  66,  doubting  sufficiency  of  ex- 
ceptions in  question;  Miller  v.  People,  23  Colo.  98;  46  Pac.  112,  an  ob- 
jection to  oral  instructions  en  masse  held  insufficient ;  Black  v.  Lewiston, 
2  Idaho,  257,  13  Pac.  81,  holding  exception  must  point  out  particular 
portions  complained  of;  Tousey  v.  Roberts,  114  N.  T.  317,  11  Am.  St. 
Sep.  658,  21  N.  E.  400,  exception  "to  each  and  every  refusal"  to  charge 
unavailable;  Western  Ins.  Co.  v.  Tobin,  32  Ohio  St.  88,  exception  to 
propositions  "differing  from  charges  asked"  too  indefinite;  Morrill  v. 
Palmer,  68  Vt.  17,  33  L.  R.  A.  417,  33  Atl.  834,  "to  all  of  which  defend- 
ant seasonably  excepted,"  held  too  general. 

93  V.  8.  55-63,  23  L.  Ed.  798,  ORYMES  ▼.  SANDER& 

Mistake  of  fact,  to  warrant  relief  in  equity,  must  be  material,  and  such 
that  tat  for  it  complainant  would  not  have  assumed  the  obligation  from 
which  he  seeks  to  be  relieved;  it  must  go  to  the  essence  of  the  object  in 
▼lew,  and  not  be  merely  incidental. 

Approved  in  Hoops  v.  Fitzgerald,  204  111.  330,  68  N.  E.  431,  reaffirm- 
ing rule;  Murray  v.  Paqtrin,  173  Fed.  327,  holding  mistake  as  to  boundary 
did  not  warrant  rescission  when,  if  true  boundary  known,  fact  would 
not  have  affected  sale;  Floyd  v.  Atlanta  Bank  Co.,  109  Ga.  786,  35  S.  £. 
175,  denying  equitable  relief  to  one  entering  into  contract  to  pay  city 
certain  sum  as  his  share  for  street  work,  and  who  seeks  to  set  aside 
contract  on  ground  that  assessment  was  void;  Vallentyne  v.  Immigration 
Land  Co.,  95  Minn.  198,  103  N.  W.  1029,  refusing  to  rescind  executory 
contract  for  sale  of  land  on  ground  of  mistake  not  mutual;  Lamoreaux 
&  Peterson  v.  Phelan,  89  Neb.  56,  130  N.  W.  992,  evidence  held  not  to 
show  plaintiff  entitled  to  relief  from  grading  contract  on  ground  of 
mistake;  Travelers'  Ins.  Co.  v.  Jones,  32  Tex.  Civ.  149,  73  S.  W.  979, 
applying  rule  with  reference  to  contract  of  insurance  requiring  pay- 
ments of  premium  in  installments  where  insured  only  made  mistake; 
jEldridge  v.  Young  America  etc.  Min.  Co.,  27  Wash.  307,  67  Pac.  706, 
refusing  to  rescind  executed  contract  for  sale  of  mining  stock;  Post 
v.  Beacon  Vacuum  Pump  etc.  Co.,  84  Fed.  373,  28  C.  C.  A.  431,  holding 
allegations  insufficient  to  justify  rescission ;  Wood  v.  Evans,  43  Mo.  App. 
233,  holding  materiality  must  appear  in  pleading;  Hobart  v.  Jordan, 
58  N.  H.  501,  mistake  as  to  boundaries  no  defense  to  action  at  law  for 
purchase  price;  Kowalke  v.  Milwaukee  etc  Ry.  Co.,  103  Wis.  478,  79 
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N.  W.  764,  765,  refusing  to  set  aside  compromise  of  damage  claim  for 
mistake,  where  woman  subsequently  found  herself  to  have  been  pregnant. 
Distinguished  in  Barth  v.  Deuel,  11  Colo.  500,  19  Pac.  474,  when  mis- 
take was  as  to  the  property  which  was  the  principal  inducement  to  the 
contract. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  R.  A.  (N.  8.)  860,  883,  884,  887,  902. 

Mistake,  to  be  available  in  equity,  must  not  have  arisen  from  negli- 
gence, where  means  of  knowledge  were  easily  accessible;  reasonable  dili- 
gence must  have  been  exercised. 

Approved  in  Ripley  v.  Jackson  Zinc  etc.  Co.,  221  Fed.  211, 136  C.  C.  A. 
619,  rescission  held  barred  by  securing  extensions  of  time  to  pay  after 
learning  of  fraud  practiced  on  agent ;  Browning  v.  Boswell,  215  Fed.  836, 
132  C.  C.  A.  168,  holding  continued  operation  of  mining  lease  for  two 
years  after  full  knowledge  of  condition  of  property  and  coal  underlying 
same  barred  rescission;  In  re  Watmough,  210  Fed.  542,  holding  where 
goods  sold  insolvent  on  credit  on  misrepresentation  of  solvency  buyer 
by  delaying  to  rescind  for  one  month  after  knowledge  of  insolvency  lost 
right;  Roseboom  v.  Corbitt,  196  Fed.  634,  116  C.  C.  A.  301,  holding  col- 
lection of  note  of  defendants  for  rent  of  property  sold  when  under  lease 
was  ratification  of  purchase  after  knowledge  of  deficiency  in  area;  In- 
ternational Harvester  Co.  v.  Oliver,  192  Fed.  61,  holding  in  action  on 
sale  contract  for  price,  general  allegation  in  answer  that  contract  was 
procured  by  fraud  and  deceit  did  not  state  defense;  Dzuris  v.  Pierce, 
216  Mass.  135,  103  N.  E.  297,  evidence  in  suit  to  set  aside  exchange  on 
ground  minds  did  not  meet  as  to  defendant's  property  held  to  show 
plaintiff  free  from  negligence;  Newman  v.  Kay,  57  W.  Va.  125,  49  S.  E. 
936,  contract  for  sale  of  land  in  gross  cannot  be  rescinded  because  of 
mutual  mistake  as  to  quantity  of  land  sold,  where  no  fraud  shown; 
Grieve  v.  Grieve,  15  Wyo.  366, 11  Ann.  Oas.  1162,  9L.R.A  (N.  S.)  1211, 
89  Pac.  571,  refusing  to  reform  instrument  for  mistake  in  reducing  con- 
tract to  writing  when  plaintiff  negligently  failed  to  read  it;  dissenting 
opinion  ins  Crosby  v.  Andrews,  61  Fla.  581,  Ann.  Gas.  1913 A,  420,  55 
South.  65,  majority  holding  deed  could  be  canceled  for  negligent  mis- 
take of  fact  where  negligence  not  breach  of  legal  duty  and  mistake 
immaterial;  Kinney  v.  Consolidated  Virginia  Min.  Co.,  4  Sawy.  445, 
Fed.  Cas.  7827,  refusing  to  reform  deed  as  to  amount  conveyed;  Hunt 
v.  Hardwick,  68  Ga.  104,  holding  party  negligent  in  accepting  certain 
statements  as  to  value  of  goods  purchased ;  Smith  v.  Tewalt,  9  Ind.  App. 
650,  37  N.  E.  295,  where  party  was  not  allowed  to  complain  of  mistake 
in  value  of  stock;  Churchill  Twp.  v.  Cummings  Twp.,  51  Mich.  451,  16 
N.  W.  808,  township  estopped  to  object  to  settlement  by  negligence  of 
its  board ;  Richey  v.  Clark,  11  Utah,  476,  40  Pac.  718,  refusing  to  allow 
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recovery  of  money  paid  under  mistake;  Persinger  v.  Chapman,  93  Va. 
353,  25  S.  E.  6,  sustaining  demurrer  to  evidence;  dissenting  opinion  in 
Griswold  v.  Hazard,  141  U.  S.  295,  35  L.  Ed.  692,  11  Sup.  Ct.  1000,  ma- 
jority reforming  bond  executed  under  misapprehension  of  its  legal  effect. 
Distinguished  in  United  States  v.  Lavenson,  206  Fed.  759,  holding 
United  States  entitled  to  cancel  patent  to  mining  claims  issued  by  mis- 
take without  hearing  of  protest  that  claims  were  held  for  power-site 
purposes. 

Equitable  relief  against  contract  on  account  of  mistake  due  to  neg- 
ligence.   Note,  5  Ann.  Oaa.  215. 

Party  desiring  to  rescind  contract  for  mistake  or  fraud  must,  upon 
discovery  of  the  facts,  at  once  announce  his  purpose  and  adhere  to  it.  By 
remaining  silent  and  treating  property  as  his  own  he  is  held  to  waive  the 
objection.  Rule  especially  applicable  to  speculative  property  subject  to  con- 
stant fluctuation  in  value,  e.  g.,  mining  property. 

Approved  in  Shappirio  v.  Goldberg,  192  U.  S.  242,  48  L.  Ed.  425,  24 
Sup.  Ct.  261,  applying  rule  where  conveyance  did  not  include  all  land 
presumed  by  purchaser  to  have  been  included;  Ward  v.  Sherman,  192 
U.  S.  176,  48  L.  Ed.  395,  24  Sup.  Ct.  230,  holding  where  holder  of  de- 
faulted mortgage  on  cattle  range  and  cattle  accepts  property  in  pay- 
ment of  debt  in  pursuance  of  written  contract  and  enters  into  posses- 
sion, former  owner  cannot,  in  absence  of  fraud,  after  lapse  of  three  and 
a  half  years  rescind  contract  and  treat  vendee  as  mortgagee  in  posses- 
sion; In  re  International  Mineral  Co.,  222  Fed.  426,  holding  rescission 
defeated  where  by  reason  of  delay  after  knowledge  parties  could  not 
be  restored  to  original  positions;  In  re  Miley,  187  Fed.  182,  denying 
rescission  for  delay  in  inquiring  into  agency  of  purchaser  after  he  be- 
came bankrupt  where  fraudulent  representations  that  purchaser  was 
agent  only  were  charged ;  Hein  v.  Westinghouse  Air  Brake  Co.,  172  Fed. 
526,  holding  use  of  patent  for  fifteen  months  and  payment  of  royalties 
after  knowledge  of  all  defenses  barred  defense  that  patent  was  of  no 
value  in  action  for  purchase  price;  Richardson  v.  Lowe,  149  Fed.  628, 
79  C.  C.  A.  317,  where  four  months  after  possession  defendant  learned 
of  misrepresentations  as  to  richness  of  mines  but  continued  to  work 
them  for  two  years,  he  cannot  set  up  fraud  in  defense  of  suit  to  fore- 
close purchase  money  mortgage;  Burk  v.  Johnson,  146  Fed.  218,  76 
C.  C.  A.  567,  when  purchaser  of  assignment  of  right  to  organize  burial 
associations  under  copyrighted  plan  discovered  falsity  of  seller's  repre- 
sentations within  month  after  sale,  but  continued  to  operate  under  con- 
tract for  over  one  year,  fraud  waived;  Burnes  v.  Burnes,  137  Fed.  800, 
70  C.  C.  A.  357,  applying  rule  to  family  settlement  of  estate;  Russell  v. 
Russell,  129  Fed.  439,  widow  not  barred  by  laches  from  maintaining  suit 
to  set  aside  antenuptial  agreement  for  fraud,  instituted  immediately 
after  losing  prior  suit  for  its  reformation  where  she  always  asserted  in- 


93  U.  S.  S&-63  NOTES  ON  U.  S.  REPORTS.  256 

validity  of  agreement;  Wheeler  v.  McNeil,  101  Fed.  689,  41  C.  C.  A.  604, 
holding  suit  to  rescind  contract  cannot  be  maintained  five  years  after 
made  where  during  most  of  time  complainant  had  full  knowledge  of  all 
facts  constituting  alleged  fraud,  and  with  such  knowledge  held  defend- 
ant to  full  performance;  Oppenheimer  v.  Clunie,  142  Cal.  320,  75  Pac. 
902,  holding  theater  lessee  acquiesced  in  lease  after  knowledge  of  facts 
so  as  to  preclude  rescission  for  fraudulent  representations  of  lessor  that 
exits  and  stairways  were  sufficiently  large  and  in  proper  places  for 
emptying  theater  where  he  had  possession  and  used  it  for  season  before 
attempting  to  rescind;  Ponder  v.  Altura  Farms  Co.,  57  Colo.  524,  525, 
143  Pac.  572,  holding  exacting  performance  of  other  party  after  knowl- 
edge of  fraud  barred  suit  for  deceit;  Brown  v.  Gordon-Tiger  Min  etc. 
Co.,  44  Colo.  322,  97  Pac.  1046,  holding  fraud  as  to  title  to  portion  of 
mine  sold  waived  by  failure  to  rescind  promptly,  and  purchaser  entitled 
only  to  reduction  pro  tanto  of  price ;  Hibbs  v.  Beall,  41  App.  D.  C.  599, 
denying  recovery  of  money  paid  by  mistake  where  after  discovery  plain- 
tiff acted  inconsistently  with  his  claim  of  rescission;  Shappirio  v.  Gold- 
berg, 20  App.  D.  C.  193,  holding  vendee  remaining  several  months  in 
possession  after  discovering  his  mistake  as  to,  extent  of  lot  conveyed  not 
entitled  to  rescind;  C.  F.  &  A.  C.  Mizell  v.  I.  H.  &  W.  L.  Watson,  57 
Fla.  117,  49  South.  151,  holding  whether  offer  to  rescind  sale  contract  for 
breach  of  warranty  was  made  in  reasonable  time  was  question  for  jury ; 
Jordy  v.  Dunlevie,  139  Ga.  330,  77  S.  E.  164,  denying  right  to  rescind, 
compromise  and  settlement  for  fraud  after  delay  of  sixteen  months ;  Bur- 
wash  v.  Ballou,  230  111.  39,  15  L.  R.  A.  (N.  S.)  409,  82  N.  E.  356,  hold- 
ing delay  to  sue  for  six  months  after  knowledge  of  fraud  barred  suit 
to  rescind  purchase;  Follett  v.  Brown,  188  111.  248,  58  N.  E.  943,  refus- 
ing to  rescind  contract  for  sale  of  hotel  where  vendee  discovered  fraud 
within  one  week,  but  did  not  notify  vendor  until  lapse  of  one  month, 
and  on  latter 's  promise  to  take  back  hotel  on  his  return  from  Europe 
six  months  later,  continued  to  treat  property  as  his  own  and  made  no 
offer  to  rescind  until  six  months  after  discovery  of  fraud;  Nangle  v. 
Terkes,  187  111.  365,  366,  58  N.  E.  312,  313,  refusing  to  rescind  contract 
for  railroad  construction  where  complainant  could  not  put  defendant  in 
statu  quo;  Barnes  v.  Century  Sav.  Bank,  165  Iowa,  173,  144  N.  W.  380, 
holding  failure  to  rescind  guaranty  on  notes  promptly  on  discovery  that 
principal  debtor  misrepresented  his  liabilities,  and  allowing  bank  to 
make  further  advances  barred  right  to  rescind ;  Kiventsky  v.  Sirovy,  142 
Iowa,  403,  121  N.  W.  34,  holding  delay  of  several  years  to  sue  to  set 
aside  decree  on  ground  stipulation  on  which  it  was  entered  was  obtained 
by  duress,  without  offer  to  return  money  received,  barred  action ;  French 
v.  Northwestern  Laundry,  132  Iowa,  86, 107  N.  W.  431,  holding  one  con- 
tracting to  put  his  business  into  combination  at  certain  price,  and  who 
took  part  in  election  of  officers  of  corporation  formed,  knowing  business 


257  GRYMES  v.  SANDERS.  93  U.  S.  56-63 

was  to  be  proceeded  with  under  amended  articles,  was  estopped  after 
property  turned  over  and  business  commenced,  to  assert  right  to  rescind ; 
Seeley  v.  Seeley-Howe-Le  Van  Co.,  130  Iowa,  629,  631,  105  N.  W.  381, 
382,  where  sale  induced  by  fraudulent  representations  of  buyer,  and 
latter  sold  some  of  goods  and  seller  attempted  to  collect  purchase  price 
on  all,  seller  ratified  entire  sale;  Latrobe  v.  Dietrich,  114  Md.  21,  78  Atl. 
988,  denying  rescission  of  partnership  contract  for  fraud  when  plaintiff 
acquiesced  by  silence  in  alleged  fraud ;  Speicher  v.  Thompson,  141  Mich. 
666,  104  N.  W.  1108,  where  purchasers  of  majority  stock  of  corporation 
became  its  managers  continued  business  after  learning  of  fraud  on  part 
of  sellers ;  Ott  v.  Pace,  43  Mont.  90,  115  Pac.  39,  holding  possession  for 
two  weeks  and  payment  of  delinquent  installment  after  discovery  of 
fraud  affirmed  contract  of  purchase;  Morgan  County  Coal  Co.  v.  Haider- 
man,  254  Mo.  648,  649,  163  S.  W.  844,  where  purchasers  of  coal  land 
knew  before  purchase  representations  as  to  coal  deposits  were  largely 
false,  but  held  land  and  speculated  with  it  for  two  years,  rescission  for 
fraud  was  barred;  Meinershagen  v.  Taylor,  169  Mo.  App.  24,  154  S.  W. 
891,  holding  purchaser  of  stock  who  kept  stock  as  his  own  for  six  months 
after  knowledge  of  fraud  could  not  rescind;  Ensign  v.  Citizens'  etc.  Ry. 
Co.,  92  Neb.  369,  138  N.  W.  721,  holding  land  owner  could  npt  rescind 
for  fraud  when  after  notice  he  permitted  land  to  be  improved  under 
contract  of  sale;  Gallagher  v.  O'Neill,  78  Neb.  674,  111  N.  W.  583,  hold- 
ing retention  of  purchase  price  after  knowledge  of  fraud  in  purchase 
waived  right  to  rescind;  Sonnesyn  v.  Akin,  14  N.  D.  259, 104  N.  W.  1030, 
contract  held  not  rescinded  in  absence  of  positive  act  showing  such 
intention;  Patterson  v.  Hewitt,  11  N.  M.  42,  55  L.  R.  A.  658,  66  Pac.  564, 
applying  rule  with  reference  to  assertion  of  claims  arising  out  of  verbal 
agreement  with  reference  to  abandonment  of  conflicting  mining  locations 
and  making  of  new  locations;  T.  B.  Potter  Realty  Co.  v.  Breitling,  79 
Or.  304,  155  Pac.  183,  rescission  barred  by  delay  after  knowledge  of 
fraud ;  Dunn  v.  Columbia  Nat.  Bank,  204  Pa.  St.  56,  53  Atl.  520,  hold- 
ing where  indorser  might  have  avoided  indorsement  by  reason  of  facts 
not  communicated  to  him  by  indorsee  at  time  of  indorsement,  he  can- 
not avoid  transaction  three  years  later  during  which  time  he  has  re- 
newed note  and  done  other  things  with  full  knowledge  of  facts;  Pear- 
sons v.  Washington  College,  130  Tenn.  607,  172  S.  W.  316,  holding  donor 
to  college  on  condition  further  sum  be  raised  not  entitled  to  rescind  gift 
when  he  knew  for  four  years  it  had  fraudulently  represented  perform- 
ance of  condition;  Memphis  St.  Ry.  Co.  v.  Giardino,  116  Tenn.  377,  8 
Ann.  Caa.  176,  92  S.  W.  857,  one  injured  through  negligence  who  gave 
release  and  retained  consideration  for  two  years  held  estopped  to  attack 
release  for  fraud;  University  v.  Snyder,  100  Va.  579,  42  S.  E.  341,  hold- 
ing to  avoid  contract  for  fraud  it  must  be  plainly  averred  and  clearly 
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proved;  Rouzie  v.  Daingerfield;  97  Va.  711,  34  S.  E.  900,  holding  vendee 
of  interest  in  mercantile  fraud  must  elect  to  rescind  promptly  on  dis- 
covery of  fraud  or  lie  waives  right;  Aurora  Land  Co.  v.  Keevan,  67  Wash. 
310,  121  Pac.  472,  holding  three  months'  delay  after  discovering  condi- 
tion of  transfer  outfit  purchased  barred  rescission  for  fraud;  Seymour 
v.  Alkire,  47  W.  Va.  309,  34  S.  E.  956,  holding  one  cannot,  long  after 
attaining  majority,  bring  bill  to  correct  decree  rendered  while  an  infant ; 
Burnham  v.  Burnham,  119  Wis.  516,  97  N.  W.  179,  where  one  expressed 
approval  of  deed  and  settlement,  and  after  employing  counsel  to  con- 
test same  for  fraud  procured  mortgage  to  pay  debts  in  pursuance  of 
settlement,  he  ratified  same;  McLean  v.  Clapp,  141  U.  S.  432,  35  L.  Ed. 
806,  12  Sup.  Ct.  30,  holding  alleged  rescission  ineffectual  as  to  parties 
who  knew  nothing  of  it  for  years  afterward ;  Hoyt  v.  Latham,  143  U.  S. 
567,  36  L.  Ed.  265,  12  Sup.  Ct.  573,  refusing  to  set  aside  sale  of  trust 
property  to  trustee;  Kinney  v.  Consolidated  Virginia  Min.  Co.,  4  Sawy. 
445,  Fed;  Cas.  7827,  where,  under  the  circumstances,  a  delay  of  two 
years  was  fatal;  Davis  v.  Read,  37  Fed.  424,  refusing  rescission  where 
complaint  was  made  but  no  notice  of  election  to  rescind  was  given; 
Kinne  v.  Webb,  54  Fed.  38,  4  C.  C.  A.  170  (affirming  49  Fed.  515),  re- 
fusing to  set  aside  conveyance  of  mineral  lands  after  seven  years'  delay; 
Richardson  v.  Walton,  49  Fed.  896,  three  years  after  discovery  of  fraud 
constituted  laches;  Rugan  v.  Sabin,  53  Fed.  418,  3  C.  C.  ,A.  578,  refusing 
rescission  where  party  remained  silent,  as  owner,  seven  years;  Scheftel 
v.  Hays,  58  Fed.  460,  7  C.  C.  A.  ,308,  where  three  years'  delay  after 
discovery  of  fraud  was  fatal;  Chicago  etc.  Ry.  Co.  v.  Pierce,  64  Fed. 
296,  12  C.  C.  A.  110,  where  two  years  was  fatal  to  right  of  one  to  rescind 
contract  made  while  incompetent ;  Sagadahoc  Land  Co.  v.  Ewing,  65  Fed. 
705,  13  C.  C.  A.  83,  two  years  held  inexcusable  delay  where  contract 
was  for  purchase  of  lots  of  uncertain  value ;  Bement  v.  La  Dow,  66  Fed. 
194,  two  years'  recognition  of  contract  after  discovery  of  fraud  held 
ratification;  Lumley  v.  Wabash  Ry.  Co.,  71  Fed.  29,  refusing  to  cancel 
release  of  claim  for  injuries  after  three  years'  acquiescence;  Stuart  v. 
Hayden,  72  Fed.  412,  18  C.  C.  A.  618,  where  suit  for  damages  for  the 
fraud  estopped  party  from  obtaining  rescission ;  Kingman  &  Co.  v.  Stod- 
dard, 85  Fed.  746,  29  C.  C.  A.  413,  one  who  with  knowledge  of  fraud 
exacted  performance  could  not  defend  on  that  ground;  Alger  v.  Ander- 
son, 92  Fed.  698,  where  right  to  rescission  was  lost  by  laches,  party 
could  recover  no  damages  in  equity;  Weathers  v.  Hill,  92  Ala.  496,  9 
South.  413,  party  lost  right  to  object  to  mistake  in  description  by  fifteen 
years'  acquiescence;  Fitzhugh  v..  Davis,  46  Ark.  348,  failure  of  title,  as 
cause  for  rescission,  waived  by  laches;  Delano  v.  Jacoby,  96  Cal.  282, 
31  Am.  St.  Rep.  207,  31  Pac.  292,  right  to  rescission  of  notes  and  mort- 
gages waived  by  laches;  Disbrow  v.  Secor,  58  Conn.  38,  18  Atl.  982, 
right  to  rescind  waived  by  occupation  and  sale  of  property;  Hunt  v. 
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Hardwick,  68  Ga.  104,  right  to  rescission  being  waived  by  laches,  fraud 
was  no  defense  to  action  on  the  contract;  Perry  v.  Pearson,  135  111.  240, 
25  N.  E.  642,  where  under  the  circumstances  three  months'  delay  was 
fatal;  Greenwood  v.  Fenn,  136  111.  158,  26  N.  E.  490,  holding  purchaser 
waived  objection  to  quality  of  land  by  waiting  until  crop  was  grown; 
Day  v.  Fort  Scott  Inv.  Co.,  153  111.  304,  38  N.  E.  570,  where  defense  of 
fraud  was  not  available  in  suit  for  specific  performance ;  Evans  v.  Mont- 
gomery, 50  Iowa,  337,  delay  of  three  years  and  acts  in  recognition  of 
contract  waived  right  to  rescind;  Wylie  v.  Gamble,  95  Mich.  575,  55 
N.  W.  381,  defendant  precluded  from  relying  on  fraudulent  representa- 
tions as  to  timber  on  land ;  American  etc.  Assn.  v.  Rainbolt,  48  Neb.  440, 
67  N.  W.  496,  by  his  actions  as  director,  party  lost  right  to  rescind  stock 
sale;  United  States  Rolling  Stock  Co.  v.  Atlantic  etc.  R.  Co.,  34  Ohio 
St.  463,  32  Am.  Rep.  385,  acquiescence  for  two  and  one-half  years  pre- 
cluded rescission;  Barnard  v.  Roane  Iron  Co.,  85  Tenn.  153,  2  S.  W.  2C, 
sale  of  iron  ore  in  certain  lands,  ten  years '  delay  held  fatal ;  Ruohs  v. 
Third  Nat.  Bank  of  Chattanooga,  94  Tenn.  73,  28  &  W.  307,  applying 
rule  to  sale  of  municipal  bonds;  Woodfolk  v.  Marley,  98  Tenn.  470,  40 
S.  W.  480,  action  dismissed  on  demurrer  where  complaint  showed  three 
years'  delay;  Landreth  Co.  v.  Schevenel,  102  Tenn.  493,  52  S.  W.  149, 
delay  of  eleven  months  fatal  to  action  to  rescind  composition  of  credi- 
tors; Barnett  v.  Barnett,  83  Va.  510,  six  years'  delay  fatal  to  action 
to  rescind  bond  for  fraud;  Marrow  v.  Brinkley,  85  Va.  62,  6  S.  E.  609, 
party  estopped  to  deny  attorney's  authority  in  matter  of  judicial  sale; 
Jeffries  v.  Southwest  Virginia  Imp.  Co.,  88  Va.  873,  14  S.  E.  665,  silence 
for  five  years  rendered  sale  unimpeachable;  Wilson  v.  Hundley,  96  Va. 
101,  70  Am.  St.  Rep.  842,  30  S.  E.  494,  right  to  rescind  having  been 
waived  by  laches  did  not  revive  by  discovery  of  new  incidents  of  fraud ; 
Thomas  v.  McCue,  19  Wash.  293,  53  Pac.  163,  four  years'  delay  a  waiver 
of  misconduct  in  sale  of  land;  Whittaker  v.  Southwest  Virginia  Imp. 
Co.,  34  W.  Va.  230,  12  S.  E.  512,  refusing  to  set  aside  sale  for  fraud 
after  delay  of  six  years;  Williams  v.  Maxwell,  45  W.  Va.  308,  31  S.  E. 
913,  a  delay  of  three  years  after  knowledge  of  the  facts  held  laches; 
Leicester  Piano  Co.  v.  Front  etc.  Imp.  Co.,  55  Fed.  200,  5  C.  C.  A.  160, 
refusing  to  compel  specific  performance  where  plaintiff  did  not  show 
fairness. 

Distinguished  in  Cunningham  v.  Pettigrew,  169  Fed.  340,  94  C.  C.  A. 
457,  where  after  part  performance  of  executory  contract  party  refused 
to  further  perform  on  ground  of  fraud,  and  refusal  was  accepted  as  con- 
clusive, rescission  was  complete  without  suit;  Putney  v.  Schmidt,  16 
N.  M.  411, 120  Pac.  723,  where  party  received  nothing  under  contract,  he 
could  await  suit  and  set  up  fraud  as  defense. 

Limited  in  Northern  Pacific  R.  Co.  v.  Kindred,  3  McCrary,  628,  14 
Fed.  78,  delay  of  three  months  from  discovery  of  fraud  did  not  affirm* 
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atively  show  laches;  Cook  v.  Sherman,  4  McCrary,  32,  20  Fed.  173,  hold- 
ing rale  not  applicable  to  rescission  of  settlement  between  trustee  and 
beneficiary ;  Watts  v.  British  &  Am.  Mortg.  Co.,  60  Fed.  486,  9  C.  C.  A. 
98,  rescinding  mortgage  for  fraud,  though  plaintiff  had  advertised  the 
property  for  sale. 

Rescission  or  cancellation  of  instrument  for  negligent  mistake  of 
one  party.    Note,  Ann.  Oaa.  1913A,  433,  434. 

Limitations  on  right  to  rescind  fraudulent  contract.    Note,  Ann. 
Gas.  912. 

Waiver  by  completing  contract  to  sell  personalty  after  discovering 
fraud.    Note,  8  L.  R.  A.  (N.  S.)  463. 

Waiver  of  purchaser's  right  to  rescind  land  contract.    Note,  30 
L.  R.  A.  (N.  8.)  873. 

Court  of  equity  is  always  reluctant  to  rescind  contract,  unlets  parties 
can  be  put  in  statu  quo.  Where  this  cannot  be  done,  relief  is  given  only 
where  clearest  and  strongest  equity  imperatively  demands  it. 

Approved  in  United  States  v.  Norris,  222  Fed.  21,  137  C.  C.  A.  662, 
holding  in  suit  to  cancel  patent  to  land,  where  land  could  not  be  re- 
stored because  limitations  had  run  in  favor  of  grantee  of  patentee,  United 
States  could  only  recover  minimum  government  price  of  land;  In  re 
Mi  ley,  187  Fed.  181,  denying  rescission  sought  on  ground  of  false  repre- 
sentations that  purchaser  was  agent,  when  no  inquiry  made  of  alleged 
principal  after  bankruptcy  of  alleged  agent  as  to  his  agency ;  Finlay  v. 
Baltimore  Trust  Co.,  97  Md.  722,  55  Atl.  380,  381,  holding  rescission  by 
buyer  of  executed  sale  of  certain  bonds  for  fraud  cannot  be  defeated  by 
seller  on  ground  that  buyer  has  parted  with  bonds  and  so  cannot  restore 
statu  quo',  where  he  parted  with  them  on  advice  of  seller ;  Ginn  v.  Almy, 
212  Mass.  493,  99  N.  £.  279,  holding  purchaser  offering  to  return  stock 
purchased  on  fraudulent  representations  could  resort  to  equity  to  set 
aside  all  transactions;  Thompson  v.  Currier,  70  N.  H.  267,  47  Atl.  79, 
holding  in  suit  to  set  aside  conveyance  executed  as  part  of  compromise 
which  was  entered  into  by  mutual  mistake,  plaintiff  must  put  defend- 
ants in  statu  quo;  Kinney  v.  Consolidated  Virginia  Min.  Co.,  4  Sawy. 
445,  Fed.  Cas.  7827,  refusing  to  reform  deed  as  to  amount  conveyed; 
Allen  v.  Galloway,  30  Fed.  471,  where  party  sought  to  cancel  settle- 
ment and  retain  consideration;  Hamblin  v.  Bishop,  41  Fed.  82,  refusing 
to  order  reconveyance  of  land  sold  under  mistake  of  law;  Blake  v.  Pine 
Mountain  Iron  etc.  Co.,  76  Fed.  639,  640,  22  C.  C.  A.  430,  nonperform- 
ance according  to  legal  effect  did  not  call  for  rescission  of  contract; 
Post  v.  Beacon  etc.  Co.,  84  Fed.  373,  28  C.  C.  A.  431,  refusing  to  rescind 
transfer  of  stock  made  under  protest ;  Piedmont  Land  Imp.  Co.  v.  Pied- 
mont Foundry  ft  Mac.  Co.,  96  Ala.  394,  11  South.  333,  refusing  cancella- 
tion of  deed  where  there  was  part  performance;  Bigelow  v.  Wilson,  99 
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Iowa,  464,  68  N.  W.  800,  holding  burden  of  proof  not  sustained  as  to 
fraudulent  assignment;  Carlton  v.  Hulett,  49  Minn.  320,  51  N.  W.  1055, 
reversing  decree  which  annulled  mortgage  without  requiring  restoration 
of  consideration;  Richey  v.  Clark,  11  Utah,  476,  477,.  40  Pac.  718,  719, 
refusing  to  allow  recovery  of  money  paid  under  mistake;  Stearns  v. 
Beckham,  31  Gratt.  417,  refusing  to  set  aside  contract  and  deed  for 
vendor's  incompetency;  Persinger  v.  Chapman,  93  Va.  353,  25  S.  £.  6, 
sustaining  demurrer  to  evidence;  Laidley  v.  Laidley,  25  W.  Va.  530,  re- 
fusing rescission  of  sale  where  property  had  passed  to  third  parties. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  R.  0.  853,  855. 

93  XT.  S.  64-71,  28  L.  Ed.  802,  BIBD8ALX.  V.  COOLIDGE. 

In  suit  for  Infringement  at  law,  verdict  of  jury  must  be  for,  and  is 
limited  to,  finding  the  actual  damages  sustained,  subject  to  right  of  court 
to  enter  judgment  thereon  for  treble  the  amount,  together  with  costs. 

Approved  in  Cincinnati  Siemens-Lungren  Gas  etc.  Co.  v.  Western 
Siemens-Lungren  Co.,  152  U.  S.  205,  38  L.  Ed.  413,  14  Sup.  Ct.  525, 
applying  rule  to  action  for  breach  of  contract,  conferring  exclusive  right 
to  sell  patented  article;  Wooster  v.  Thornton,  26  Fed.  276,  refusing  to 
disturb  master's  finding  that  damages  were  less  than  license  fee;  Roger 
v.  Shultz  Belting  Co.,  45  Fed.  52,  refusing  to  allow  recovery  of  profits; 
Judson  v.  Bradford,  14  Fed.  Cas.  10,  actual  damage  for  infringement  of 
patent  corset. 

Compensatory  and  actual  damages  mean  same  thing;  L  e.,  that  damages 
shall  be  the  result  of  injury  alleged  and  proved,  and  amount  awarded  shall 
be  precisely  commensurate  with  injury  suffered,  whether  it  be  to  person  or 
estate. 

Approved  in  Singer  Mfg.  Co.  v.  Cramer,  109  Fed.  659,  48  C.  C.  A.  588, 
applying  rule  in  action  for  infringement  of  patent;  Dobson  v.  Hartford 
Carpet  Co.,  114  U.  S.  445,  29  L.  Ed.  179,  5  Sup.  Ct.  948,  profit  per  yard 
of  carpet  sold  is  not  measure  of  damages  for  infringement  of  design. 

Prior  to  act  of  8th  July,  1870,  owner  of  patent,  whose  rights  had  been 
infringed,  might  elect  to  proceed  in  equity  and  recover  gains  and  profits, 
or  to  sue  at  law  for  damages. 

Limited  in  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  201,  26  L.  Ed. 
979,  dismissing  bill  brought  merely  for  an  account  of  gains  and  profits. 

Gains  and  profits  are  the  proper  measure  of  damages  in  an  equity  suit 
for  infringement,  except  where  injury  sustained  is  plainly  greater  than 
aggregate  of  what  was  made  by  respondent;  in  which  case,  complainant 
may  recover,  in  addition,  the  damages  sustained. 

Approved  in  Wooster  v.  Trowbridge,  115  Fed.  728,  holding  contract 
between  owners  of  two  patents  covering  similar  inventions  by  which 
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joint  licenses  were  issued  at  request  of  seeond  party,  who  was  to  re- 
cover share  of  license  fees  for  use  of  first  party's  patent  and  also  of 
"damages"  recoverable  from  infringers,  does  not  entitle  him  to  share  in 
"profits"  recovered,  from  infringer;  Marsh  v.  Seymour,  97  U.  S.  360,  24 
L.  Ed.  967,  where  complainant  was  allowed  to  waive  profits  and  recover 
damages  as  for  license  fee;  Tilghman  v.  Proctor,  125  U.  S.  149,  31 
L.  Ed.  668,  8  Sup.  Ct.  901,  where  advantage  gained  by  using  complain- 
ant's patent  process  was  measure  of  profits;  Simpson  v.  Davis,  22 
Blatchf.  114,  22  Fed.  445,  adding  to  gains  and  profits  an  amount  making 
total  equal  actual  damages;  Locomotive  Safety  Truck  Co.  v.  Pennsyl- 
vania R.  R.  Co.,  2  Fed.  682,  and  Willimantic  Thread  Co.  v.  Clark  Thread 
Co.,  27  Fed.  866,  where  there  were  no  profits  and  damages  were  assessed 
at  established  royalty;  Child  v.  Boston  etc.  Iron  Works,  19  Fed.  259, 
having  taken  judgment  for  profits,  party  could  not  bring  another  suit 
for  damages;  Head  v.  Porter,  70  Fed.  502,  holding  death  of  defendant 
did  not  abate  suit  for  injunction  and  profits;  Brady  v.  Atlantic  Works, 
3  Fed.  Cas.  1195,  actual  profits  allowed  for  infringement  of  dredger. 

Limited  in  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  201,  26  L.  Ed, 
979,  dismissing  bill  brought  merely  for  accounting  of  gains  and  profits ; 
Sayles  v.  Richmond  etc.  R.  R.  Co.,  3  Hughes,  178,  Fed.  Cas.  12,424,  dis- 
missing bill  founded  solely  on  ground  of  constructive  trusteeship. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  51  L.  R.  A.  801,  803,  817. 

Evidence  of  established  royalty  furnishes  true  measure  of  damages, 
in  action  at  law  for  infringement,  where  'unlawful  acts  consist  in  making 
and  selling  patented  improvement,  ox  in  extensive  and  protracted  use  of 
same,  without  palliation  or  excuse. 

Approved  in  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  235 
U.  S.  647,  648,  59  L.  Ed.  404,  35  Sup.  Ct.  221,  where  not  shown,  in  in- 
fringement suit,  that  plaintiff  lost  sale  of  machines,  no  basis  was  laid 
for  damages  on  ground  of  lost  sales;  United  States  Frumentum  Co.  v. 
Lauhoff,  216  Fed.  619,  132  C.  C.  A.  614,  where  sales  by  infringer  so 
extensive  as  to  show  damages  were  considerable,  plaintiff  would  not  be 
denied  relief  because  he  could  not  prove  established  royalty  or  make 
definite  proof  of  sales  lost ;  Brown  Bag-Filling  Mach.  Co.  v.  Drohen,  171 
Fed.  439,  damages  for  infringement  refused  where  uniform  royalty  not 
established;  Fox  v.  Knickerbocker  Eng.  Co.,  158  Fed.  427,  evidence  held 
to  show  uniform  license  fee  established  as  basis  of  damage  for  infringe- 
ment; McCune  v.  Baltimore  etc.  R.  Co.,  154  Fed.  64,  83  C.  C.  A.  175, 
holding  in  action  at  law  for  infringement  where  no  established  license 
fee  could  be  shown,  general  evidence  was  admissible  to  extent  of  plain- 
tiff's damages;  Locomotive  Safety  Truck  Co.  v.  Pennsylvania  R.  R.  Co., 
2  Fed.  682,  applying  this  measure  of  damage  in  equity  case;  Stutz  v. 
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Armstrong,  25  Fed.  148,  applying  role  where  infringement  was  delib- 
erate, in  one  instance  for  two  years,  another  eighteen  months;  Bell  v. 
United  States  Stamping  Co.,  32  Fed.  551,  but  holding  there  was  no  estab- 
lished market  price ;  Star  Salt-Caster  Co.  v.  Crossman,  22  Fed.  Cas.  1133, 
where  royalty  was  held  proper  measure. 

Limited  in  Rude  v.  Wescott,  130  U.  S.  165,  32  L.  Ed.  894,  9  Sup.  Ct. 
468  (affirming  19  Fed.  834),  holding  there  must  be  an  established  market 
pric^  mere  conjectural  estimate  insufficient ;  Creamer  v.  Bowers,  35  Fed. 
208,  where  complainant  has  monopoly,  rule  varies. 

Power  of  equity,  upon  enjoining  unfair  competition  or  infringe- 
ment of  trademark,  etc.,  to  require  payment  of  damages  sustained 
by  complainant,  as  (distinguished  from  profits  realized  by  defend- 
ant.   Note,  21  L.  R.  A.  (N.  S.)  527. 

Where  use  is  limited  one,  and  for  brief  period,  as  in  case  at  bar,  it  is 
error  to  apply  rule  of  royalty  as  measure  of  damages  for  infringement, 
arbitrarily  and  without  qualification. 

Approved  in  Wooster  v.  Simonson,  16  Fed.  681,  license  fee  on  whole 
invention  not  measure  of  damage  for  infringement  of  one  claim;  Bates 
v.  St.  Johnsbury  etc.  R.  Co.,  32  Fed.  628,  and  Keller  v.  Stolzenbaugh,  43 
Fed.  380,  where  complainant  was  allowed  but  one-half  license  fee. 

Burden  of  proof  as  to  profits  in  infringement  suit.    Note,  41 L.  R.  A. 
(N.  S.)  656. 

93  TJ.  8.  71-72,  23  T*  Ed.  805,  HURST  V.  WESTERN  AND  ATLANTIC 
B.  OO. 

One  bringing  suit,  in  court  of  State  of  bis  residence,  against  citizen 
of  another  State,  cannot  have  cause  removed  to  Circuit  Court,  under  14 
Stat.  558. 

Distinguished  in  Duncan  v.  Associated  Press,  81  Fed.  421,  allowing 
removal  where  neither  party  was  citizen  of  State  where  action  was 
brought. 

93  17.  S.  72-78,  23  X*  Ed.  806,  CHEMUNG  CANAL  BANK  v.  LOWEBT. 

Under  Wisconsin  statute,  providing  that  defense  of  statute  of  limita- 
tions may  be  taken  by  answer  only,  a  special  demurrer  is  sufficient,  if,  on 
face  of  complaint,  it  appears  that  statutory  time  has  run. 

Approved  in  Providence  Gold  Min.  Co.  v.  Marks,  7  Ariz.  79,  60  Pac. 
940,  in  action  to  establish  adverse  claim  to  mining  location  issue  that 
action  not  brought  within  thirty  days  after  adverse  claim  filed,  as  re- 
quired by  U.  S.  Rev.  Stats.,  §  2326,  cannot  be  raised  on  motion  for  judg- 
ment or  to  strike  complaint  from  files;  Bauserman  v.  Blunt,  147  U.  S. 
652,  37  L.  Ed.  318,  13  Sup.  Ct.  468,  holding  question  properly  raised  by 
demurrer  under  Kansas  statute;  Commissioners  v.  Buckner,  48  Fed.  535, 
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defense  properly  taken  by  demurrer,  under  Revised  Statutes,  section 
3227. 

Law  of  the  State  that  defense  of  statute  of  limitations  may  be  taken 
by  demurrer  is  binding  on  Circuit  Court. 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  221  Fed.  149,  137  C.  C.  A. 
45,  applying  rule  to  State  law  permitting  prior  action  suspending  limi- 
tations to  be  pleaded  in  reply;  J.  W.  Bishop  Co.  v.  Shelhorse,  141 
Fed.  646,  72  C.  C.  A.  337,  under  Virginia  practice  declaration  in  action 
for  wrongful  death  alleging  in  one  count  separate  acts  of  negligence, 
any  one  of  which  would  constitute  sufficient  cause  for  action,  but  which 
may  have  been  concurrent  causes  producing  injury,  is  proper;  Ratican 
v.  Terminal  R.  R.  Assn.,  114  Fed.  688,  holding  limitations  may  be  pleaded 
by  demurrer  in  Federal  law  action  where  it  could  be  done  by  State  stat- 
ute; Roberts  v.  Lewis,  144  U.  S.  657,  36  L.  Ed.  582,  12  Sup.  Ct.  782, 
where  general  denial  put  in  issue  the  allegation  of  citizenship;  United 
States  v.  Lawrence,  14  Blatchf.  231,  Fed.  Cas.  15,574,  following  State 
law  as  to  suing  persons  severally  liable  on  same  instrument;  Jones  v. 
Rowley,  73  Fed.  288,  refusing  to  strike  out  plea  which  denied  allegation 
of  jurisdictional  amount. 

Distinguished  in  Van  Vleet  v.  Sledge,  45  Fed.  752,  in  equity,  Circuit 
Court  may  refuse  relief,  though  statute  has  not  run;  Theroux  v.  North- 
ern Pac.  R.  Co.,  64  Fed.  87, 12  C.  C.  A.  52,  defense  could  not  be  raised 
by  motion  for  judgment,  where  point  was  not  taken  in  answer. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  423. 

When  debtor  absents  himself  from  jurisdiction,  statute  of  limitations 
ought  not  to  run  to  creditor's  prejudice. 

Approved  in  Keyser  v.  Lowell,  117  Fed.  405,  54  C.  C.  A.  574,  holding 
void  Colorado  statute  barring  action  against  residents  on  sister  State 
judgment  which  was  founded  on  cause  of  action  barred  in  Colorado  but 
not  in  State  where  judgment  rendered. 

Provision  that,  while  debtor  is  out  of  State,  statute  shall  not  run 
against  creditor,  if  latter  resides  in  the  State,  but  shall,  if  he  resides  out 
of  State,  produces  no  unconstitutional  discrimination. 

Approved  in  Anglo-American  Provision  Co.  v.  Davis  Provision  Co. 
(No.  1),  191  U.  S.  375,  48  L.  Ed.  227,  24  Sup.  Ct.  92,  holding  State  may 
deny  jurisdiction  to  courts  of  State  over  suits  by  corporation  of  another 
State  against  corporation  of  another  State  on  foreign  judgment;  In  re 
Colbert's  Estate,  44  Mont.  269, 119  Pac.  794,  upholding  statute  limiting  to 
five  years  right  of  nonresident  alien  to  claim  inheritance ;  Commonwealth 
v.  Patsone,  231  Pa.  51,  79  Atl.  930,  upholding  statute  prohibiting  limiting 
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of  game  and  possession  of  hunting  arms  by  unnaturalized  foreign-born 
residents;  Robinson  v.  Oceanic  Steam  Nav.  Co.,  112  N.  Y.  325,  2  L.  R.  A. 
688,  19  N.  E.  627,  sustaining  statute  forbidding  action  by  nonresident 
against  foreign  corporation,  on  tort  arising  out  of  State;  Western  Union 
Tel.  Co.  v.  Russell,  12  Tex.  Civ.  App.  85,  33  S.  W.  709,  sustaining  action 
on  contract  formed  and  to  be  executed  in  another  State. 

Statutes  of  limitations!  when  constitutional.    Note,  50  Am.  Bee. 
894. 

Constitutional   equality  of   privileges,   immunities  and  protection- 
Note,  14  L.  R.  A.  §88. 

93  U.  8.  78-86,  23  L  Ed.  807,  BYAN  v.  CARTER. 

Where,  by  stipulation,  Circuit  Court  tries  case,  the  parties  are  eon- 
eluded  by  its  findings  of  fact,  which,  whether  general  or  special,  have  same 
effect  as  verdict  of  jury. 

Approved  in  Kunkel  v.  Brown,  99  Fed.  596,  39  C.  C.  A.  665,  following 
rule;  King  v.  Smith,  110  Fed.  96,  54  L.  R.  A.  708,  49  C.  C.  A.  46,  holding 
question  whether  there  was  any  evidence  before  Circuit  Court  in  law 
action  having  legal  tendency  to  prove  facts  found  by  it  may  be  con- 
sidered in  error,  as  it  is  question  of  law. 

Upon  error  to  Circuit  Court  judgment,  where  facts  are  tried  by  court, 
the  sufficiency  of  the  findings  to  sustain  the  judgment  is  the  only  matter 
for  review. 

Approved  in  Saltonstall  v.  Birtwell,  150  U.  S.  420,  87  L.  Ed.  1129, 
14  Sup.  Ct.  170,  holding  that  opinion  of  lower  court  could  not  help 
out  findings. 

Statute  confirming  claims  to  public  lands,  which  does  not  require  pro- 
duction of  proofs,  but  confirms,  proprio  vigore,  the  rights,  titles  and  claims 
to  lands  embraced  by  it,  passes  title  of  United  States  as  effectually  as  if  it 
contained  in  terms  a  grant  de  novo;  e.  g.,  first  section  of  act  of  June  13, 
1812,  confirming  title  to  certain  outlots  in  Missouri. 

Approved  in  Joplin  v.  Chachere,  192  U.  S.  104,  48  L.  Ed.  863,  24  Sup. 
Ct.  217,  holding  adjudication  by  Louisiana  commissioners  under  section 
4,  Act  of  March  3, 1807,  for  exact  quantity  of  land  occupied  by  claimant 
by  one  claiming  under  grant  of  former  sovereign,  which  was  confirmed 
by  act  of  1816,  vested  title  in  claimant  so  that  later  patent  to  heirs  of 
claimant  will  not  prevail  against  title  acquired  meanwhile  by  adverse 
possession  based  on  tax  title;  Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.,  112  Fed.  12,  61  L.  R.  A.  230,  50  C.  C.  A.  79,  holding  title  to 
lands  selected  in  lieu  of  forest  reserve  lands  does  not  vest  until  approval 
of  selection  by  Land  Department ;  Smith  v.  Reynolds,  9  App.  D.  C.  284, 
and  Maese  v.  Hermann,  17  App.  D.  C.  63,  both  holding  confirmation  of 
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Las  Vegas  grant  in  1860  passed  title  as  effectually  as  grant  de  novo; 
Catron  v.  Laughlin,  11  N.  M.  628,  629,  631,  72  Pac.  31,  32,  when  Con- 
gress confirmed  Mexican  grant  as  recommended  by  New  Mexico  surveyor- 
general,  it  adjudicated  title  valid  for  all  land  claimed ;  Sullivan  v.  State, 
41  Tex.  Civ.  94,  95  S.  W.  648,  holding  agreement  of  State  on  confirmation 
of  title  extended  only  to  relinquishment  of  original  grant,  and  exces- 
sive survey  was  void  as  to  excess;  Kneeland  vN  Korter,  40  Wash.  469. 
1  L.  R.  A.  (N.  S.)  745,  82  Pac.  611,  where  tide-land  between  high  and 
low  water  mark  within  place  limits  of  railroad  grant  had  been  surveyed 
and  defined  and  railroad  had  performed  conditions  before  State  ad- 
mitted, railroad  entitled  to  land  under  Constitution  by  which  State  dis- 
claimed title  to  patented  tide-lands,  though  patent  issued  after  Consti- 
tution adopted;  Tameling  v.  United  States  Freehold  etc.  Co.,  93  U.  S. 
663,  23  L.  Ed.  1003,  refusing  to  review  action  of  Congress  in  making 
similar  confirmation;  Morrow  v.  Whitney,  95  U.  S.  555,  24  L.  Ed.  457, 
and  Whitney  v.  Morrow,  112  U.  S.  695,  28  L.  Ed.  872,  5  Sup.  Ct.  334, 
where  defendant  relied  upon  such  confirmation,  as  against  subsequent 
patent;  Palmer  v.  Low,  98  U.  S.  17,  25  L.  Ed.  64,  after  act  of  July  1, 
1864,  no  patent  was  necessary  to  consummation  of  title  to  San  Francisco 
pueblo  lands;  United  States  v.  Conway,  175  U.  S.  67,  44  L.  Ed.  75,  20 
Sup.  Ct.  13,  nor  to  pueblo  grants  to  Indians,  by  act  of  1858;  United 
States  v.  Dalles  Military  Road  Co.,  14  Sawy.  398,  41  Fed.  500,  refusing 
to  declare  forfeiture  of  railroad  land  grant;  United  States  v.  Maxwell 
Land  Grant  Co.,  26  Fed.  120,  such  confirmation  held  equivalent  to  grant 
de  novo;  McNee  v.  Donahue,  76  Cal.  503,  18  Pac.  440,  act  of  1866,  to 
quiet  land  titles  in  California,  was  grant  in  praesenti ;  Jatunn  v.  Smith, 
95  Cal.  159,  30  Pac.  201,  where  title  vested  at  date  of  grant,  not  at  date 
of  subsequent  patent;  Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W.  274, 
rights  of  confirmee  held  superior  to  subsequent  homestead  entry;  Stone- 
road  v.  Stoneroad,  4  N.  M.  194  (65),  12  Pac.  742,  examining  survey, 
alleged  to  infringe  rights  of  prior  confirmee;  Waddingham  v.  Robledo, 
6  N.  M.  373,  28  Pac.  671,  claimants  under  inchoate  Mexican  grant  had 
no  standing  as  against  confirmee;  Clark  v.  Hills,  67  Tex.  145,  2  S.  W. 
358,  construing  similar  act  of  legislature. 

Distinguished  in  Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  592,  42 
L.  Ed.  592,  18  Sup.  Ct.  209,  where  act  provided  specifically  for  issuance 
of  patent,  title  remained  in  government  until  that  time. 

Proviso  carves  special  exceptions  only  out  of  the  body  of  the  act,  and 
one  who  sets  up  such  exception  must  establish  it  as  being  within  the  words 
as  well  as  the  reason  thereof. 

Approved  in  Javierre  v.  Central  Altagracia,  217  U.  S.  508,  54  L.  Ed* 
861,  30  Sup.  Ct.  598,  holding  where  exception  dependent  on  condition 
subsequent,  party  setting  it  up   must  prove    occurrence  of   condition; 
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Schlemmer  v.  Buffalo  etc.  Ry.  Co.,  205  U.  S.  10,  51  L.  Ed.  686,  27  Sup. 
Ct.  407,  applying  rule  in  action  against  carrier  for  death  where  carrier 
alleged  car  was  within  exception  of  statute  providing  for  automatic 
couplers;  United  States  v.  Kansas  City  Southern  Ry.  Co.,  189  Fed.  476, 
applying  rule  in  suit  to  recover  penalties  for  breach  of  act  limiting 
hours  of  service  of  railway  employees ;  Long  v.  Pennsylvania  R.  Co.,  149 
Fed.  600,  under  N.  J.  P.  L.  1906,  p.  525,  authorizing  actions  by  married 
woman  in  own  name  for  torts  against  her  or  her  separate  property,  hus- 
band is  improper  party ;  Gould  v.  New  York  Life  Ins.  Co.,  132  Fed.  930, 
under  proviso  to  Bankruptcy  Act  of  1898,  §  70a,.  subd.  5,  giving  right  to 
bankrupt  to  retain  life  policy  having  surrender  value  by  paying  value 
to  trustee;  policy  having  no  valid  value  as  assets  does  not  pass  to 
trustee;  United  States  v.  Lucius  Beebe  &  Sons,  122  Fed.  767,  58  C.  C.  A. 
562,  holding  28  Stat.  552,  c.  349,  does  not  authorize  Secretary  of  Treasury 
to  order  reliquidation  of  entry  because  currency  value  of  money  in 
which  invoice  value  was  expressed  is  more  or  less  by  more  than  ten  per 
cent  than  bullion  value  as  fixed  by  proclamation ;  Wall  v.  Cox.  101  Fed. 
409,  41  C.  C.  A.  408,  holding  District  Court  has,  under  Bankruptcy  Act  of 
1898,  §  2,  jurisdiction  of  suit  by  bankruptcy  trustee  to  set  aside  bank- 
rupt's alleged  fraudulent  conveyance ;  In  re  Woodbury,  98  Fed.  837,  hold- 
ing Bankruptcy  Act  of  1898,  §  2,  confers  upon  District  Courts  full  juris- 
diction at  law  and  in  equity  to  collect  bankrupt  estates,  which  juris- 
diction is  not  affected  by  section  23b;  People  v.  Scannell,  172  N.  Y. 
321,  65  N.  E.  167,  granting  mandamus  to  fire  commissioner  of  Greater 
New  York  to  restore  fireman  to  position  to  which  he  was  appointed 
by  Long  Island  City  fire  commission;  United  States  v.  Rector  etc.  of 
Church  of  Holy  Trinity,  36  Fed.  305,  employment  of  pastor  was  within 
act  forbidding  importation  of  contract  labor;  United  States  v.  Sapin- 
kow,  90  Fed.  659,  "cigars"  included  "cigarettes,"  in  amendment,  where 
original  act  so  provided ;  Carter  v.  Hobbs,  92  Fed.  599,  trustee  may  sue 
in  bankruptcy  court  to  set  aside  fraudulent  preference. 

Statute  need  not  be  Interpreted  according  to  its  literal  import,  when 
Its  evident  intent  is  different. 

Approved  in  Murray  v.  Beal,  97  Fed.  570,  holding  Bankruptcy  Act 
of  1898,  §  23b,  does  not  apply  to  suits  on  causes  of  action  created  by 
bankruptcy  proceedings  or  vesting  originally  in  trustee  as  trustee. 

Statutes,  in  part  materia,  are  to  be  looked  to  as  one  statute,  in  explain- 
ing their  meaning  and  Import;  e.  g.,  acta  of  Congress,  respecting  claims 
to  lands  in  territories  of  New  Orleans  and  Louisiana. 

Approved  in  Herner  v.  Matthews,  4  App.  D.  C.  393,  acts  of  1832, 1838, 
1865  and  1867,  relating  to  acknowledgment  of  deeds,  are  in  pari  materia ; 
In  re  Moore,  66  Fed.  950,  search-warrant  issued  to  seize  liquor,  under 
organic  act  of  Alaska,  and  Revised  Statutes,  section  1955. 
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Act  of  June  13,  1812,  supplemental  to  other  acts  respecting  claims  to 
outlets,  etc.,  in  Missouri,  operated  as  a  grant;  and  the  proviso  that  it  shall 
not  affect  confirmed  claims  means  that  it  shall  not  operate  to  prejudice 
of  such. 

Approved  in  Baird  v.  St.  Louis  Hospital  Assn.,  116  Mo.  427,  22  S.  W. 
727,  holding  statute  of  limitations  ran  against  claimant  from  1812 ;  Baird 
v.  St.  Louis  Hospital  Assn.,  3  Mo.  App.  438,  following  rule. 

Word  "affect"  is  often  used  in  sense  of  acting  injuriously  on  things, 
and  is  used  in  this  sense  in  proviso  to  first  section  of  act  of  June  13,  1812, 
providing  for  settling  land  claims  in  Missouri* 

Approved  in  In  re  Davis'  Estate,  32  Okl.  220,  122  Pae.  551,  holding 
"affect,"  as  used  in  section  15  of  Act  of  July  1,  1902,  providing  lands 
allotted  to  freedmen  should  not  be  affected  by  obligations  contracted 
prior  to  time  when  land  could  be  alienated,  meant  no  burden  should  fall 
on  title. 

93  TF.  8.  86-92,  23  L.  Ed.  810,  KITCHEN  ▼.  RANDOLPH. 

Justice  of  Supreme  Court  has  no  power  to  allow  supersedeas,  In  cases 
where  an  appeal  was  not  perfected  or  writ  of  error  sued  out  and  served 
within  sixty  days,  8undays  exclusive,  after  rendition  of  decree  or  judgment 
complained  of. 

Approved  in  Roberts  v.  Kendrick,  211  Fed.  1024,  128  C.  C.  A.  559, 
Roberts  v.  Kendrick,  211  Fed.  971,  128  C.  C.  A.  468,  and  Robinson  v. 
Furber,  189  Fed.  920,  all  following  rule;  Title  Guaranty  etc.  Co.  v. 
United  States,  222  U.  S.  402,  56  L.  Ed.  248,  32  Sup.  Ct.  168,  holding 
supersedeas  improvidently  granted  where  writ  of  error  allowed  more 
than  six  months  after  judgment;  Sanborn  v.  Bay,  194  Fed.  40,  45,  48, 
114  C.  C.  A.  57,  holding  sixty  days' did  not  begin  to  run  where  motion 
made  for  new  trial  until  such  motion  disposed  of;  Gay  v.  Hudson  River 
Electric  Power  Co.,  190  Fed.  818,  822,  holding  judge  sitting  for  judge 
of  another  district  had  no  power  to  sign  orders  in  case  pending  in  such 
other  district  when  in  his  own  district ;  New  England  R.  R.  Co.  v.  Hyde, 
101  Fed.  399,  401,  41  C.  C.  A.  404,  holding  Circuit  Court  of  Appeals 
cannot,  as  exercise  of  general  powers  under  Rev.  Stats.,  §  716,  allow 
supersedeas  where  petition  for  writ  of  error  and  bond  have  not  been 
filed  within  sixty  days  from  entry  of  judgment  complained  of;  Sage 
v.  Central  R.  Co.,  93  U.  S.  416,  23  L.  Ed.  935,,  vacating  supersedeas 
where  appeal  was  allowed  nune  pro  tunc;  First  Nat.  Bank  v.  Mc An- 
drews, 7  Mont.  439,  17  Pac.  556,  order  fixing  supersedeas  bond  erro- 
neous where  appeal  was  not  taken  in  sixty  days;  Gould  v.  United  States, 
205  Fed.  887,  126  C.  C.  A.  1,  arguendo. 

Limited  in  Peugh  v.  Davis,  110  U.  S.  227,  28  L.  Ed.  128,  4  Sup.  Ct. 
18,  supersedeas  granted  where  appeal  was  allowed  in  time,  though  bond 
was  filed  later. 
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Under  Judiciary  act  of  1789,  citation  was  essential  to  validity  of  writ  of 
error;  without  it,  writ  would  be  quashed.  The  writ  brought  up  the  record, 
the  citation  the  parties. 

Approved  in  Baca  v.  Anaya,  14  N.  M.  29,  89  Pac.  316,  holding  Supreme 
Court  on  appeal  having  record  before  it  could  issue  notice  for  publica- 
tion necessary  to  give  complete  jurisdiction  of  large  number  of  appellees 
not  represented  by  counsel ;  Knight  v.  Weiskopf ,  21  Fla.  162,  dismissing 
writ,  where  legal  service  had  not  been  made;  State  v.  Mitchell,  29  Fla. 
314,  10  South.  749,  appellate  court  had  no  jurisdiction  before  writ  was 
issued. 

At  common  law,  a  writ  of  error  was  a  supersedeas  by  implication. 
Approved  in  Barrego  v.  Territory,  8  N.  M.  463,  46  Pac.  353,  holding 
writ  stayed  execution  in  criminal  case. 

Under  judiciary  act  of  1789,  execution  could  not  issue  for  ten  days, 
excluding  Sundays,  where  writ  of  error  might  be  a  supersedeas. 

Approved  in  Danielson  v.  Northwestern  Fuel  Co.,  65  Fed.  50,  so  con- 
struing section  1007,  Revised  Statutes. 

Effect  of  writ  of  error  as  supersedeas  depends  upon  compliance  with 
conditions  Imposed  by  statutes;  e.  g.,  lodging  a  copy  in  clerk's  office  for 
adverse  party. 

Approved  in  New  River  Mineral  Co.  v.  Seeley,  117  Fed.  982,  holding 
where  order  granting  appeal  from  order  dissolving  injunction  recited 
that  supersedeas  was  granted  to  order  appealed  from  on  plaintiff  enter- 
ing into  bond,  on  such  bond  being  given,  supersedeas  continued  injunc- 
tion in  force  pending  appeal;  Southern  Bldg.  &  L.  Assn.  v.  Carey,  117 
Fed.  329,  holding  Circuit  Court  cannot  deny  appeal  from  its  decree  on 
ground  that  it  is  frivolous  and  sought  for  delay  only;  Jabine  v.  Oates, 
115  Fed.  864,  holding  where  appeal  from  mandamus  was  inadvertently 
allowed,  bond  given  thereon  was  nullity  and  did  not  operate  as  super- 
sedeas ;  New  England  R.  R.  Co.  v.  Hyde,  101  Fed.  398,  41  C.  C.  A.  404, 
holding  neither  Circuit  Court  nor  judge  thereof  can  allow  supersedeas 
pending  review  of  its  judgment  on  writ  of  error  after  expiration  of  sixty 
days  from  date  of  judgment ;  McLane  v.  Cropper,  5  App.  D.  C.  296,  hold- 
ing writ  of  error  with  bond  for  costs  only  did  not  operate  as  super- 
sedeas; Foster  v.  Kansas,  112  U.  S.  204,  28  L.  Ed.  630,  5  Sup.  Ct.  9, 
holding  writ  operated  as  supersedeas,  only  from  time  of  filing  with 
clerk ;  Arnold  v.  Frost,  9  Ben.  269,  Fed.  Cas.  558,  appeal  bond  comply- 
ing with  section  1000,  Revised  Statutes,  operated  as  supersedeas,  with- 
out order. 

Stay  of  proceedings  follows,  as  matter  of  right,  issue  and  service  of 
writ  of  error  in  manner  'and  within  time  prescribed. 

Approved  in  Rock  Island  Nat.  Bank  v.  Thompson,  173  HI.  609,  64 
Am.  St.  Rep.  147,  50  N.  £.  1094,  time  did  not  run  against  right  to  issue 
execution  during  pendency  in  error. 
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Service  of  a  writ  of  error  or  perfection  of  an  appeal,  within  sixty  days, 
Sundays  exclusive,  after  rendering  of  judgment  or  passing  of  the  decree 
complained  of,  is  an  indispensable  prerequisite  to  a  supersedeas. 

Approved  in  Odbert  v.  Marquet,  175  Fed.  47,  99  C.  C.  A.  60,  applying 
rule  to  cross-appeal;  McCarley  v.  MeGhee,  108  Fed.  496,  holding  under 
Rev.  Stats.,  §  1007,  filing  of  original  writ  of  error  with  clerk  is  equivalent 
to  lodging  copy  with  him  and  constitutes  service  of  writ  for  purpose 
of  supersedeas ;  Logan  v.  Goodwin,  101  Fed.  656,  41  C.  C.  A.  573,  holding 
under  section  11  of  act  creating  Circuit  Court  of  Appeals,  unless  appeal 
perfected  within  sixty  days  after  rendition  of  judgment  complained  of, 
judge  of  Circuit  Court  of  Appeals  cannot  allow  supersedeas;  Foster  v. 
Kansas,  112  U.  S.  204,  28  L.  Ed.  630,  5  Sup.  Ct.  9,  holding  writ  of  error 
operated  as  supersedeas  only  from  time  of  filing;  Danville  v.  Brown,  128 
U.  S.  505,  32  L.  Ed.  508,  9  Sup.  Ct.  150,  Sundays  are  excluded  in  com- 
puting time  under  Revised  Statutes,  section  1007;  Rutherford  v.  Penn- 
sylvania  Mut.  Life  Ins.  Co.,  1  McCrary,  123,  1  Fed.  459,  and  Brown  v. 
Evans,  8  Sawy.  504,  18  Fed.  57,  both  holding  time  for  serving  writ  ran 
from  date  when  new  trial  was  denied ;  Union  Mut.  Life  Ins.  Co.  v.  Win- 
dett,  36  Fed.  839,  appeal  not  allowed  until  after  the  sixty  days  did  not 
operate  as  supersedeas ;  Bound  v.  South  Carolina  Ry.  Co.,  55  Fed.  188, 
postponing  sale,  pending  appeal,  without  supersedeas;  Waxahachie  v. 
Coler,  92  Fed.  286,  34  C.  C.  A.  349,  refusing  to  review  judgment  where 
writ  of  error  was  not  sued  out  in  prescribed  time. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  847,  859,  866,  867. 

93  U.  S.  92-96,  23  L  Ed.  815,  DRESSER  V.  MISSOUBI  ft  IOWA  BY.  ft 
CON.  CO. 

Party  purchasing  negotiable  notes,  before  maturity  and  without  notice, 
paying  agreed  sum,  whether  large  or  small,  or  giving  his  negotiable  paper 
for  it,  may  recover  full  amount  due  on  the  notes. 

Approved  in  Williams  v.  Huntington,  68  Md.  604,  6  Am.  St.  Rep.  485, 
13  Atl.  340,  following  rule. 

To  entitle  purchaser  to  protection  of  equity,  as  against  legal  title  or 
prior  equity,  he  must  be  purchaser  without  notice  and  for  value  paid;  mere 
security  to  pay  purchase  price  not  sufficient. 

Approved  in  Moresi  v.  Swift,  15  Nev.  224,  where  attachment  lien  was 
held  superior  to  subsequent  mortgage. 

Distinguished  in  First  National  Bank  v.  Mount  Pleasant  M.  Co.,  103 
Iowa,  521,  72  N.  W.  690,  pledgee  of  bill  of  lading  had  rights  superior 
to  creditor  attaching  before  advances  were  made. 

Where  bona  fide  holder  takes  a  note,  misappropriated,  fraudulently 
obtained,  or  without  consideration,  as  collateral  security,  he  holds  it  for  the 
amount  advanced  upon  it  only. 
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Approved  in  Bank  v.  McNair,  116  N.  C.  554,  21  S.  E.  390,  one  who 
paid  one-half  and  gave  credit  for  balance,  held  purchaser  for  value; 
Dunn  v.  National  Bank  of  Canton,  15  S.  D.  457,  90  N.  W.  1046,  arguendo. 

Bona  flde  holder  of  notes,  purchased  upon  an  unexecuted  contract,  upon 
which  only  part  had  been  paid,  when  notice  of  fraud  and  prohibition  to  pay 
was  received,  can  recover  only  the  amount  paid  before  notice. 

Approved  in  Gamble  v.  Rural  Independent  School  Dist.,  132  Fed.  524, 
purchaser  of  overdue  and  dishonored  municipal  bond  of  face  value,  in- 
cluding interest  of  over  two  thousand  dollars,  for  fifty  dollars,  bond 
being  invalid  in  hands  of  original  holder,  of  which  purchaser  had  notice, 
can  recover  only  purchase  price  though  seller  was  bona  fide  purchaser; 
Certain  v.  Smith,  53  Ind.  App.  169,  101  N.  E.  320,  holding  in  suit  on 
note  by  purchaser  without  notice  for  less  than  value,  where  notice  of 
maker's  equity  was  had  before  full  payment  of  price,  allegation  of 
tender  of  balance  due  by  maker  was  sufficient;  Allopathic  State  Board 
v.  Williams,  158  Ala.  146,  132  Am.  St.  Rep.  18,  48  South.  341,  and 
Union  Nat.  Bank  v.  Windsor,  101  Minn.  473,  118  Am.  St.  Rep.  641,  11 
Ann.  Cas.  204, 112  N.  W.  1000,  both  holding  bank  by  purchasing  note  for 
depositor  and-,  crediting  proceeds  on  deposit  account  was  not  bona  fide 
purchaser  so  long  as  balance  of  account  exceeded  proceeds;  Benson  v. 
Keller,  37  Or.  138,  60  Pac.  924,  holding  holder  of  negotiable  paper  not 
bona  fide  purchaser  when  he  took  before  maturity,  without  notice  of 
infirmities,  under  agreement  to  make  future-advances,  but  made  advances 
after  notice  of  infirmities;  Lytle  v.  Lansing,  147  U.  S.  70,  37  L.  Ed.  84, 
13  Sup.  Ct.  259,  purchaser  of  municipal  bonds,  known  to  be  contested, 
charged  with  notice ;  Thompson  v.  Sioux  Falls  <N"at.  Bank,  150  U.  S.  244, 
37  L.  Ed.  1067,  14  Sup.  Ct.  99,  credit  of  check  on  bank's  books,  with 
right  to  cancel,  was  not  purchase  for  value ;  Mann  v.  Second  Nat.  Bank, 
30  Kan.  421,  422,  423,  1  Pac.  583,  584,  Manufacturers'  Nat.  Bank  v. 
Newell,  71  Wis.  316,  37  N.  W.  423,  and  Drovers'  National  Bank  v.  Blue, 
110  Mich.  33,  64  Am,  St.  Rep.  S28,  67  N.  W.  1106,  mere  discount  of 
paper  and  crediting  amount  to  depositor  did  not  make  bank  purchaser 
for  value;  New  Eng.  Trust  Co.  v.  New  York  Belting  Co.,  166  Mass. 
45,  43  N.  E.  929,  where  pledgee  could  not  recover  on  note  after  debt 
secured  was  paid;  Lincoln  Nat.  Bank  v.  Davis,  25  Neb.  380,  41  N.  W. 
282,  holding  assignee,  the  bank,  was  not  shown  to  be  bona  fide  pur- 
chaser for  value;  Knapp  v.  Hoboken,  39  N.  J.  L.  397,  fraud  in  inception 
held  good  plea  to  action  on  municipal  bonds. 

Distinguished  in  Aliis-Chalmers  Co.  v.  Central  Trust  Co.,  190  Fed. 
706,  39  L.  R.  A.  (N.  S.)  84,  111  C.  C.  A.  428,  holding  where  corporation 
had  delivered  bonds  secured  by  mortgage  to  contractor,  which  in  turn 
made  contract  to  sell  bonds  before  making  contract  with  subcontractor, 
mortgage  lien  attached  and  became  prior  to  any  lien  in  favor  of  sub- 
contractor, though  bonds  not  yet  certified  by  trustee;  Proctor  v.  Cole, 
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115  Ind.  20,  17  N.  E.  192,  claim  arising  out  of  separate  transaction  no 
setoff  against  equitable  assignee  of  note ;  Williams  v.  Huntington,  68  McL 
603,  604,  6  Am.  St.  Rep.  434,  485,  13  Atl.  340,  bona  fide  purchaser  not 
limited  to  price  paid  because  less  than  par. 

Limited  in  Butterfield  v.  Ontario,  32  Fed.  892,  holder  not  affected  by 
knowledge  of  equities  where  bona  fide  holder  for  value  intervened.  > 

Negotiable  instruments.    Note,  11  Am.  St.  Rep.  322. 

What  amount  paid  constitutes  purchaser  for  value.    Note,  84  Am. 
Bee.  402. 

Fraud  in  execution  of  note  as  defense  against  bona  fide  holder. 
Note,  36  L.  R.  A.  441. 

93  V.  8.  96-99,  23  L.  Ed.  818,  BIRD  V.  LOUISIANA  STATE  BANS. 

Duty  and  liability  of  bank  as  agent  for  collection.    Note,  34  Am. 
Dec.  311. 

Duties  of  banks  acting  as  collecting  agents.    Note,  77  Am.  St.  Rep. 
619. 

93  XT.  S.  99-108,  28  L.  Ed.  819,  SHERLOCK  V.  ALXJNGh 

States  cannot,  by  legislation,  place  burdens  upon  foreign  or  interstate 
commerce. 

Approved  in  McCall  v.  California,  136  U.  S.  113,  34  L.  Ed.  894,  10 
Sup.  Ct.  884,  license  tax  on  agency  of  foreign  railroad  corporation  held 
void. 

In  all  cases  where  State  legislation  has  been  condemned,  as  Interfering 
with  commerce,  it  has  operated  directly  upon  commerce,  either  by  way  of 
tax  on  its  business,  license  upon  its  pursuit  in  particular  channels,  or  con- 
ditions for  carrying  it  on. 

Approved  in  Smith  v.  Alabama,  124  U.  S.  474,  31  L.  Ed.  510,  8  Sup. 
Ct.  567,  sustaining  statute  requiring  examination  and  license  of  loco- 
motive engineers;  Pittsburgh  etc.  Coal  Co.  v.  Louisiana,  156  U.  S.  598, 
39  L.  Ed.  548,  15  Sup.  Ct.  463,  sustaining  statute  making  inspection 
by  gangers  compulsory;  Anderson  v.  United  States,  171  U.  S.  618, 
43  L.  Ed.  307,  19  Sup.  Ct.  55,  by-laws  of  Traders'  Livestock  Exchange 
are  not  unlawful  restraint  of  trade ;  People  v.  Rock  Island  etc.  Ry.  Co., 
71  Fed.  755,  mandamus  to  compel  interstate  railroad  to  run  trains  to 
certain  station  raised  Federal  question;  United  States  v.  Addyston  Pipe 
etc.  Co.,  78  Fed.  718,  "anti-trust  act"  of  1890  not  violated  by  combina- 
tion attacked;  Osborne  v.  Florida,  33  Fla.  200,  39  Am.  St.  Rep.  125, 
25  L.  R.  A.  132,  14  South.  600,  license  tax  on  all  express  companies 
doing  local  business  held  valid ;  Standard  Oil  Co.  v.  Combs,  96  Ind.  184, 
49  Am.  Rep.  161,  tax  on  staves  of  foreign  corporation,  remaining  in 
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State  for  finishing,  held  valid;  Benedict  v.  Columbus  Con.  Co.,  49  N.  J. 
Eq.  40,  23  Atl.  491,  statute  prohibiting  conveyance  of  natural  gas  beyond 
State  boundary  is  invalid;  People  v.  Wemple,  131  N.  Y.  70,  27  Am. 
St  Rep.  545,  29  N.  E.  1003,  capital  of  foreign  corporation  employed  in 
local  business  may  be  taxed ;  Smith  v.  State,  100  Tenn.  498,  41  L.  R.  A. 
433,  46  S.  W.  567,  statute  requiring  equal  separate  apartments  for 
whites  and  blacks  on  passenger  trains  is  valid;  dissenting  opinion  in 
Gunn  v.  White  Sewing-Mach.  Co.,  57  Ark.  42,  18  L.  R.  A.  209,  20  S.  W. 
594,  majority  holding  bond  given  by  canvassing  agent  of  foreign  cor- 
poration not  subject  to  requirement  that  certificate  be  filed,  etc.;  Nor- 
folk etc.  R.  Co.  v.  Commonwealth,  88  Va.  108,  29  Am.  St.  Rep.  713, 
13  L.  R.  A.  112, 13  S.  E.  344,  majority  holding  statute  forbidding  Sunday 
freight  trains  void. 

In  conferring  commerce  power  upon  Congress,  it  was  not  Intended  to 
cut  the  States  off  from  legislating  on  all  subjects  relating  to  health,  life  and 
safety  of  their  citizens,  though  such  legislation  indirectly  affect  commerce. 
Approved  in  Sligh  v.  Kirkwood,  237  U.  S.  60,  59  L.  Ed.  838,  35  Sup. 
Ot.  501,  upholding  State  statute  making  it  crime  to  deliver  for  ship- 
ment in  interstate  commerce  immature  citrus  fruits;  Crossman  v.  Lur- 
man,  192  U.  S.  197,  48  L.  Ed.  404,  24  Sup.  Ct.  237,  holding  26  Stat.  414, 
prohibiting  importation  of  adulterated  foods,  does  not  deprive  State 
of  police  power  so  as  to  render  void  N.  Y.  Laws  1893,  c.  661,  §  41, 
prohibiting  sale  of  adulterated  food  and  drugs;  In  re  Arkansas  Rate 
Cases,  187  Fed.  300,  holding  rates  established  by  Arkansas  railroad 
commission  were  confiscatory;  Moog  v.  State,  145  Ala.  87,  41  South. 
168,  holding  section  5087,  Code  1896,  so  far  as  applying  to  residents  of 
other  States  soliciting  orders  for  liquor  to  be  shipped  into  State,  vio- 
lated commerce  clause;  St.  Louis  Southwestern  Ry.  Co.  v.  State,  97 
Ark.  479,  134  S.  W.  972,  upholding  statute  requiring  railroad  to  estab- 
lish depot  at  certain  point;  Chicago  &  A.  R.  R.  Co.  v.  City  of  Carlin- 
ville,  200  111.  325,  93  Am.  St.  Rep.  198,  65  N.  E.  733,  upholding  ordinance 
regulating  speed  of  trains  within  corporate  limits;  Ex  parte  Williams, 
79  Kan.  223,  98  Pac.  781,  upholding  act  of  1907,  regulating  manner 
of  sale  and  delivery  of  black  powder  for  use  in  coal  mines;  State  v. 
Hickox,  64  Kan.  655,  68  Pac.  37,  holding  void  State  law  placing  re- 
strictions on  nonresident  salesman  in  soliciting  orders  for  liquor  which 
orders  are  subject  to  approval  of  nonresident  merchant;  Commonwealth 
v.  People's  Express  Co.,  201  Mass.  578,  131  Am  St.  Rep.  416,  88  N.  E. 
425,  upholding  as  intrastate  traffic,  statute  limiting  right  to  carry  liquors 
for  hire  into  cities  in  which  certain  classes  of  licenses  to  sell  were  not 
granted,  to  certain  kinds  of  carriers;  State  v.  Chicago  etc.  R.  Co.,  239 
Mo.  308,  143  S.  W.  819,  upholding  statute  requiring  running  of  at  least 
one  passenger  train  daily  each  way;  De  Rochemont  v.  New  York  Cent. 
IX— li 
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etc.  R.  R.  Co.,  75  N.  H.  160,  139  Am.  St.  Rep.  673,  29  L.  R.  A.  (N.  S.) 
529,  71  Atl.  869,  freight-cars  not  in  actual  use  are  subject  to  attach- 
ment by  State  court;  New  York  Cent.  etc.  R.  R.  Co.  v.  Williams,  199 
N.  Y.  123,  139  Am.  St.  Rep.  850,  35  L.  R.  A.  (N.  S.)  549,  92  N.  E.  409, 
upholding  statute  requiring  railways  to  pay  wages  of  employees  semi- 
monthly in  cash;  Glenn  v.  Southern  Express  Co.,  170  N.  C.  293,  87 
S.  E.  140,  upholding  Webb-Kenyon  act  of  1913  valid,  though  State  laws 
enacted  thereunder  were  not  uniform;  Chicago  etc.  Ry.  Co.  v.  Holliday, 
45  Okl.  546,  145  Pac.  790,  holding  employers'  liability  act  of  1906  was 
not  extended  to  and  put  in  force  in  State  on  admission ;  State  v.  Kofines, 
33  R.  I.  238,  Ann.  Gas.  1913C,  1120,  80  Atl.  442,  upholding  statute  licens- 
ing and  regulating  lobster  fishing  in  State  waters ;  Jewett  Bros.  &  Jewett 
v.  Smail,  20  S.  D.  240, 105  N.  W.  740,  holding  act  of  1905  creating  State 
food  and  dairy  department  was  within  police  power  of  State;  St.  Louis 
etc.  Ry.  Co.  v.  Arkansas  etc.  Grain  Co.,  42  Tex.  Civ.  129,  95  S.  W.  658, 
upholding  statute  requiring  sale  of  rejected  freight  by  carrier;  dissent- 
ing opinion  in  Ex  parte  Blardone,  55  Tex.  Cr.  198,  21  L.  R.  A.  (N.  S.) 
607,  116  S.  W.  1200,  majority  holding  valid  statute  forbidding  sale  of 
wild  game ;  Plumley  v.  Massachusetts,  155  U.  S.  473,  39  L.  Ed.  227,  15 
Sup.  Ct.  158,  sustaining  law  forbidding  sale  of  imitation  butter;  Louis- 
ville etc.  R.  Co.  v.  Kentucky,  161  U.  S.  701,  40  L.  Ed.  859,  16  Sup.  Ct. 
724,  holding  State  might  forbid  consolidation  of  parallel  railroads; 
Hennington  v.  Georgia,  163  U.  S.  315,  41  L.  Ed.  173,  16  Sup.  Ct.  1092, 
law  forbidding  running  of  freight  trains  on  Sunday  upheld;  Kohn  v. 
Melcher,  29  Fed.  435,  statute  limiting  giving  liquor  licenses  to  certain 
persons  not  invalid;  United  States  v.  Addyston  Pipe  etc.  Co.,  78  Fed. 
718,  "anti-trust  act"  of  1890  not  violated  by  combination  attacked; 
Michigan  Tel.  Co.  v.  Charlotte,  93  Fed.  14,  ordinance  requiring  com- 
pany to  remove  wires  from  main  street  held  valid;  Brechbill  v.  Randall, 
102  tnd.  529,  52  Am,  Rep.  696,  1  N.  E.  363,  act  regulating  sale  of 
patents,  requiring  filing,  etc.,.  held  valid;  Jamieson  v.  Indiana  Gas  & 
Oil  Co.,  128  Ind.  573,  580,  12  L.  R.  A.  658,  660,  28  N.  E.  82,  84,  uphold- 
ing act  to  regulate  pressure  on  gas  in  pipes;  State  v.  Fulker,  43  Kan. 
241,  7  L.  R.  A.  185,  22  Pac.  1022,  conviction  for  sale  of  liquor  in  original 
packages;  Stevens  v.  State,  89  Md.  674,  43  Atl.  931,  upholding  statute 
forbidding  sale  of  game  in  original  packages  or  otherwise;  Common- 
wealth v.  Huntley,  156  Mass.  245,  30  N.  E.  1131,  and  Waterbury  v. 
Newton,  50  N.  J.  L.  539,  14  Atl.  607,  statutes  forbidding  importation  of 
oleomargarine  made  to  imitate  butter  held  valid;  Burrows  v.  Delta 
Transp.  Co.,  106  Mich.  594,  29  L.  R.  A.  472,  64  N.  W.  505,  a  statute 
requiring  fire-screens  on  steamers'  smokestacks  held  valid;  People  v. 
Wemple,  131  N.  Y.  70,  27  Am.  St.  Rep.  545,  29  N.  E.  1003,  capital  of 
foreign  corporation,  used  in  local  business,  is  taxable;  Norfolk  etc.  R. 
Co.  v.  Commonwealth,  93  Va.  757,  57  Am.  St.  Rep.  833,  34  L.  R.  A.  108, 
24  S.  E.  839  (overriding  88  Va,  108,  29  Am,  St.  Rep.  713,  IS  L.  R.  A. 
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112,  13  S.  E.  344),  statute  prohibiting  running  of  Sunday  freight  trains 
held  valid;  dissenting  opinion  in  Rowman  v.  Chicago  etc.  Ry.  Co.,  125 
U.  S.  513,  31  L.  Ed.  716,  8  Sup.  Ct.  708,  majority  holding  statute  for- 
bidding shipment  of  liquor  into  Iowa  unconstitutional ;  Leisy  v.  Hardin, 
135  U.  S.  152,  84  L.  Ed.  147,  10  Sup.  Ct.  699,  majority  holding  State 
could  not  forbid  sale  of  liquors  in  original  packages. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  26, 
54  L.  Ed.  365,  30  Sup.  Ct.  190,  holding  void  State  statute  taxing  foreign 
corporation  engaged  in  interstate  commerce  on  basis  of  whole  capital 
stock;  State  v.  Indiana  eto.  Gas  &  Min.  Co.,'  120  Ind.  580,  6  L.  R.  A. 
583,  22  N.  E.  779,  statute  forbidding  conveyance  of  natural  gas  from 
State  held  unconstitutional. 

Workmen's  compensation  acts.    Note,  3  N.  0.  0.  A.  610. 

Legislation,  in  a  great  variety  of  ways,  may  affect  foreign  and  inter- 
state commerce  and  persons  engaged  in  it  without  constituting,  a  regulation 
of  it,  within  the  Constitution. 

Approved  in  International  Harvester  Co.  v.  Kentucky,  234  U.  S.  588, 
58  L.  Ed.  1483,  34  Sup.  Ct.  944,  holding  corporation  doing  entirely  inter- 
state business  was  not  immune  from  ordinary  process  of  courts  of  State ; 
Davis  v.  Cleveland  etc.  Ry.  Co.,  217  U.  S.  179,  18  Ann.  Gas.  907,  27 
L.  R.  A.  (N.  S.)  823,  54  L.  Ed.  720,  30  Sup.  Ct.  463,  holding  cars  and 
credits  connected  with  interstate  commerce  subject  to  attachment  laws  of 
State;  Atlantic  Coast  Line  R.R.  Co.  v.Mazursky,  216  U.S.  133, 54  L.  Ed. 
417,  30  Sup.  Ct.  378,  upholding  State  statute  requiring  carrier  to  settle 
claims  for  freight  loss  within  specified  time,  though  freight  lost  was 
shipped  from  outside  State;  Iroquois  Transp.  Co.  v.  De  Laney  Forge 
etc.  Co.,  205  U.  S.  363,  51  L.  Ed.  841,  27  Sup.  Ct.  509,  holding  material- 
man's lien  given  by  State  statute  was  enforceable  against  vessel  en- 
gaged in  interstate  commerce;  Wedding  v.  Meyler,  192  U.  S.  583,  66 
L.  R.  A.  833,  48  L.  Ed.  575,  24  Sup.  Ct.  324,  holding  under  Virginia 
compact  and  1  Stat.  189,  making  Kentucky  a  State,  Indiana  has  con- 
current jurisdiction,  including  right  to  serve  process,  with  Kentucky  on 
Ohio  River  opposite  its  shores  below  low-water  mark ;  Louisville  &  N.  R. 
Co.  v.  Hughes,  201  Fed.  735,  737,  holding  State  statute  regulating  loco- 
motive boilers  valid  until  superseded  by  act  of  Congress  covering  same 
matter;  Howard  v.  Illinois  Central  R.  Co.,  148  Fed.  1001,  holding  void 
employers'  liability  act  of  1906 ;  St.  Louis  etc.  Ry.  Co.  v.  State,  99  Ark. 
18,  136  S.  W.  945,  upholding  order  of  railroad  commission  requiring 
laying  of  spur  track  on  ground  of  public  necessity;  Kavanaugh  v.  South- 
ern Ry.  Co.,  120  tta,  63,  47  S.  E.  527,  upholding  Civ.  Code  1895,  §  2298, 
relating  to  liability  of  connecting  railroads  for  through  shipments; 
Roland  M.  Baker  Co.  v.  Brown,  214  Mass.  203,  100  N.  E.  1028,  holding 
uniform  bills  of  lading  act  not  void  as  interference  with    interstate 
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commerce;  Rosenbush  v.  Bernheimer,  211  Mass.  154,  Ann.  Gas.  1913A, 
1317,  97  N.  E.  988,  upholding  statute  charging  interstate  carrier  as 
trustee  of  goods  delivered  for  interstate  shipment;  Commonwealth  v. 
Strauss,  191  Mass.  555,  78  N.  E.  139,  upholding  Rev.  Laws,  c.  56,  §  1, 
prohibiting  persons  doing  business  in  State  from  making  it  condition  of 
sale  of  goods  that  purchaser  shall  not  deal  in  goods  of  others;  Jensen 
v.  Southern  Pac.  Co.,^215  N.  Y.  521,  Ann.  Oas.  1916B,  276,  L.  R.  A. 
1916A,  403,  109  N.  E.  601,  9  N.  C.  C.  A.  294,  holding  workmen's  com- 
pensation law  valid  as  applied  to  employees  engaged  in  interstate  com- 
merce, where  liability  not  provided  for  by  Congress;  People  y.  Reardon, 
184  N.  Y.  457, 112  Am.  St.  Rep.  646,  77  N.  E.  979,  upholding  Laws  1905, 
pp.  474,  477,  §§  315,  324,  imposing  tax  on  transfers  of  corporate  shares; 
Harrill  Bros.  v.  Southern  Ry.  Co.,  144  N.  C.  537,  57  S.  E.  384,  uphold- 
ing statute  imposing  penalty  on  carrier  for  failure  to  deliver  freight  on 
tender  of  lawful  charges;  Walker  v.  Southern  Ry.  Co.,  137  N.  C.  168, 
49  S.  E.  86,  upholding  Acts  1903,  p.  999,  penalizing  railroad  failing  to 
transport  goods  received  for  shipment  to  place  within  State  for  more 
than  four  days  after  their  receipt;  Charles  v.  Atlantic  Coast  Line  R.  Co., 
78  S.  C.  42,  58  S.  E.  930,  upholding  statute  imposing  penalty  on  carrier 
for  failure  to  adjust  claim  for  freight  loss  in  specified  time;  Hall  v. 
De  Cuir,  95  U.  S.  487,  24  L.  Ed.  548,  statute  requiring  steamers  to  carry 
whites  and  negroes  in  same  cabin  held  void;  Brown  v.  Houston,  114 
U.  S.  631,  29  L.  Ed.  260,  5  Sup.  Ct.  1096,  general  tax  on  property,  in- 
cluding coal  shipped  in  from. another  State,  held  valid;  Kidd  v.  Pear- 
son, 128  U.  S.  23,  32  L.  Ed.  351,  9  Sup.  Ct.  11,  sustaining  Iowa  prohibi- 
tion law  as  amended  in  1884;  Plumley  v.  Massachusetts,  155  U.  S.  473, 
39  L.  Ed.  227,  15  Sup.  Ct.  158,  sustaining  statute  forbidding  sale  of 
imitation  butter;  Louisville  etc.  R.  Co.  v.  Kentucky,  161  U.  S.  701,  40 
L.  Ed.  859,  16  Sup.  Ct.  724,  State  may  forbid  consolidation  of  parallel 
railroads;  Western  Union  Tel.  Co.  v.  James,  162  U.  S.  656,  40  L.  Ed. 
1107,  16  Sup.  Ct.  936,  and  Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind. 
15,  48  Am.  Rep.  695,  statute  imposing  penalty  for  failure  to  receive  and 
deliver  messages  held  valid;  Hennington  v.  Georgia,  163  U.  S.  315,  41 
L.  Ed.  173,  16  Sup.  Ct.  1092,  sustaining  law  forbidding  Tunning  of 
freight  trains  on  Sunday ;  New  York  etc.  R.  Co.  v.  New  York,  165  U.  S. 
631,  41  L.  Ed.  854,  17  Sup.  Ct.  419,  statutes  regulating  heating  of  pas- 
senger cars  upheld;  Hopkins  v.  United  States,  171  U.  S.  594,  43  L.  Ed. 
297,  19  Sup.  Ct.  46,  rules  of  Kansas  City  Livestock  Exchange  held  not 
in  violation  of  act  of  July  2,  1890 ;  Henry  v.  Roberts,  50  Fed.  904,  law 
giving  lien  on  logs  cast  ashore  by  wind  and  tide  held  valid;  Connolly 
v.  Scarr,  72  Iowa,  224,  33  N.  W.  642,  statutes  allowing  recovery  of 
money  paid  on  contract  for  sale  of  liquor,  valid;  dissenting  opinion  in 
Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  594,  30  L.  Ed.  257,  7  Sup.  Ct. 
23,  majority  holding  attempt  to  regulate  freight  rates,  from    points 
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within  to  points  without  State,  void;  dissenting  opinion  in  Leisy  v. 
Hardin,  136  U.  S.  152,  34  L.  Ed.  147,  10  Sup.  Ct.  699,  majority  holding 
State  could  not  forbid  sale  of  liquors  in  original  packages;  dissenting 
opinion  in  Gunn  v.  White  Sewing-Mach.  Co.,  57  Ark.  48,  18  L.  R.  A.  211, 
20  S.  W.  596,  majority  holding  bond  of  foreign  corporation's  canvassing 
agent  not  subject  to  requirement  that 'certificate,  etc,,  be  filed;  dissenting 
opinion  in  People  v.  Warden,  157  N.  Y.  141,  43  L.  R.  A.  274,  51  N.  E. 
1015,  majority  holding  bill  prohibiting  "scalping"  of  passenger  tickets 
unconstitutional. 

Distinguished  in  Jennings  v.  Big  Sandy  ft  C.  R.  Co.,  61  W.  Va.  666, 
57  S.  E.  273,  holding  void  as  to  interstate  commerce  statute  imposing 
forfeiture  on  carrier  demanding  toll  greater  than  allowed  by  law. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
650,  651. 

Commerce  power  or  Congress  authorizes  legislation  respecting  all  sub- 
jects of,  and  persons  engaged  in  foreign  and  Interstate  commerce,  and  the 
instruments  by  which  they  are  carried  on. 

Approved  in  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  47,  55, 
38  L.  R.  A.  (N.  S.)  44,  56  L.  Ed  845,  848,  32  Sup.  Ct.  169, 1  N.  C.  C.  A. 
882,  upholding  employers'  liability  act  of  1908;  Shawnee  Milling  Co.  v. 
Temple,  179  Fed.  522,  holding  pure  food  law  of  1906  was  within  juris- 
diction of  Congress  as  regulation  of  commerce;  United  States  v.  South- 
ern Ry.  Co.,  164  Fed.  353,  upholding  safety  appliance  acts  of  1893  and 
1896;  United  States  v.  Adair,  152  Fed.  744,  upholding  act  of  June  1, 
1898,  prohibiting  interstate  carriers  from  interfering  with  employee's 
relations  to  labor  organisations ;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed. 
525,  and  Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  614,  623,  both 
upholding  employers'  liability  act  of  1906 ;  Southern  Ry.  Co.  v.  Railroad 
Comm.,  179  Ind.  32,  34,  38,  100  N.  E.  340,  341,  342,  holding  Federal 
safety  appliance  act  applied  to  cars  commonly  used  in  interstate  com- 
merce, though  temporarily  used  in  intrastate  traffic;  Staley  v.  Illinois 
Cent.  R.  R.  Co.,  268  111.  379,  L.  R.  A.  1916A,  450,  109  N.  E.  350,  holding 
State  workmen '8  compensation  act  did  not  apply  to  railroad  employee 
engaged  in  interstate  commerce ;  dissenting  opinion  in  Howard  v.  Illinois 
Central  R.  R.  Co.,  207  U.  S.  527,  52  L.  Ed.  321,  28  Sup.  Ct.  141,  majority 
holding  void  employers'  liability  act  of  1906;  United  States  v.  Boston 
etc.  R.  Co.,  15  Fed.  211,  sustaining  Revised  Statutes,  sections  4386,  4390, 
regulating  transportation  of  livestock;  United  States  v.  Beacham,  29 
Fed.  284,  indictment  for  manslaughter,  under  Revised  Statutes,  section 
5344;  The  Oyster  Police  Steamers  of  Maryland,  31  Fed.  766,  these  ves- 
sels, navigating  Chesapeake  Bay,  held  subject  to  Federal  inspection 
laws ;  dissenting  opinion  in  United  States  v.  E.  C.  Knight  Co.,  156  U.  S. 
33,  39  I*.  Ed.  886,  15  Sup.  Ct.  261,  majority  refusing  to  suppress  sugar 
trust  under  26  Stat.  209. 
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Whatever  Congress  determines  as  to  a  regulation  of  foreign  or  interstate 
commerce,  or  as  to  liability  for  its  infringement,  is  exclusive  of  State 
authority. 

Approved  in  Howard  v.  Illinois  Central  R.  Co.,  148  Fed.  1002,  holding 
void  employers'  liability  act  of  1906;  Hall  v.  De  Cuir,  95  U.  S.  487,  498, 
24  I*  Ed.  548,  551,  statute  requiring  steamers  to  carry  whites  and  negroes 
in  same  cabin  unconstitutional;  dissenting  opinion  in  United  States  v. 
E.  C.  Knight  &  Co.,  156  U.  S.  33,  39  L.  Ed.  336, 15  Sup.  Ct.  261,  majority 
refusing  to  suppress  sugar  trust,  under  26  Stat.  209;  Geer  v.  Connecti- 
cut, 161  U.  S.  542,  40  L.  Ed.  801,  16  Sup.  Ct.  609,  majority  sustaining 
statute  forbidding  killing  or  shipping  game  out  of  State. 

Where  Congress  Is  silent,  legislation  of  State,  not  directed  against  com- 
merce or  any  of  its  regulations,  but  relating  to  rights,  duties  and  liabilities 
of  citizens,  is  obligatory  within  the  territorial  jurisdiction,  although  it  may 
indirectly  and  remotely  affect  operations  of  commerce. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  416,  L.  R.  A. 
1915E,  942,  58  L.  Ed.  1381,  34  Sup.  Ct.  790,  holding  State  statute  allow- 
ing attorneys'  fees  on  collection  of  contested  small  claims  not  invalid 
when  applied  to  claims  for  loss  on  interstate  shipments;  Simpson  v. 
Shepard,  230  U.  S.  409,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151, 
57  L.  Ed.  1545,  33  Sup.  Ct.  729,  considering  validity  of  railway  rates 
fixed  by  Minnesota  Tailroad  commission  upholding  rates  in  part  and 
holding  them  confiscatory  in  part ;  Chicago  etc.  Ry.  Co.  v.  Arkansas,  219 
U.  S.  460,  55  L.  Ed.  294,  31  Sup.  Ct.  275,  upholding  Arkansas  full  crew 
act ;  State  of  New  York  v.  Hesterberg,  211  U.  S.  41,  42,  53  L.  Ed.  80, 
29  Sup.  Ct.  10,  upholding  State  statute  prohibiting  possession  of  game 
during  closed  season ;  Old  Dominion  Steamship  Co.  v.  Gilmore,  207  U.  S. 
405,  52  L.  Ed.  270,  28  Sup.  Ct.  133,  holding  State  statute  giving  dam- 
ages for  death  by  tort  expended  to  case  of  citizens  killed  on  high  seas  in 
vessel  of  State  corporation,  caused  by  negligence  of  vessel  of  another 
State  corporation;  United  States  v.  McCullagb,  221  Fed.  295,  holding 
act  of  March  4,  1913,  for  protection  of  migratory  birds,  was  void  as  not 
within  commerce  clause;  Stoll  v.  Pacific  Coast  S.  S.  Co.,  205  Fed.  177, 
holding  workmen's  compensation  act  of  Washington  applied  to  em- 
ployees engaged  in  interstate  commerce  by  water;  Louisville  &  N.  R.  Co. 
v.  Hughes,  201  Fed.  750,  holding  State  statute  regulating  locomotive 
boilers  valid  until  superseded  by  act  of  Congress  covering  same  matter; 
Frelgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  and  Delaware  L.  &  W. 
R.  Co.  v.  Troxell,  200  Fed.  45,  118  C.  C.  A.  272,  both  holding  employers' 
liability  act  of  1908  superseded  State  statutes  relating  to  liability  of 
interstate  carriers  for  injury  of  employees;  Aurora  Shipping  Co.  v. 
Boyce,  191  Fed.  967,  968,  112  0.  C.  A.  372,  upholding  State  statute  giv- 
ing right  of  action  for  wrongful  death  on  vessel  in  waters  of  State 
and  making  judgment  lien  on  vessel  when  death  due  to  negligence  of 
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officers ;  Colasurdo  v.  dentral  p.  R.  Co.,  180  Fed.  837,  holding  employers' 
liability  act  applied  in  case  of  injury  to  trackman  repairing  switch  on 
track  used  for  both  interstate  and  intrastate  commerce;  Kelley  v.  Great 
Northern  Ry.  Co.,  152  Fed.  219,  221,  upholding  employers'  liability  act 
of  1906;  St.  Louis  etc.  Ry.  Co.  v.  Hestojly,  98  Ark.  254,  135  S.  W.  879,. 
holding  State  statute  providing  that  cause  of  action  for  personal  in- 
juries should  survive  death  in  favor  of  personal  representative  not  super- 
seded by  Federal  employers'  liability  act;  Bradbury  v.  Chicago  etc.  Ry. 
Co.,  149  Iowa,  56,  40  L  K  A.  (N.  S.)  684,  128  N.  W.  3,  holding  State 
statutes  fixing  liability  of  employers  were  effective  as  to  railroads  until 
enactment  of  Federal  employers'  liability  act;  State  v.  Missouri  Pao. 
Ry.  Co.,  212  Mo.  681,  111  S.  W.  505,  holding  State  law  relating  to  hours 
of  service  of  telegraphers  employed  by  railroads  was  not  superseded 
by  enactment  but  only  by  taking  effect  of  Federal  law  on  same  subject; 
Rich  v.  St.  Louis  etc.  R.  Co.,  166  Mo.  App.  389, 148  S.  W.  1014,  holding 
Federal  employers'  liability  act  governed  right  to  recover  for  death  of 
railroad  employee  killed  by  defective  car;  Southern  Ry.  Co.  v.  Howard, 
1  Tenn.  Civ.  610,  upholding  employers'  liability  act;  Smith  v.  State,  66 
Tex.  Cr.  389, 146  S.  W.  904,  upholding  statute  requiring  train  conductor 
to  have  two  years'  previous  service  as  brakeman  or  conductor;  State 
v.  Northern  Express  Co.,  76  Wash.  644,  136  Pac.  1163,  holding  void,  as 
tax  on  interstate  commerce,  tax  of  five  per  cent  on  gross  business  of 
express  company  in  State,  in  addition  to  property  tax;  McDermott  v. 
State,  143  Wis.  33,  38,  21  Ann,  Gas.  1315,  126  N.  W.  891,  893,  holding 
food  and  drugs  act  of  1906  did  not  extend  to  sales  within  States  of  mis- 
branded  goods,  and  such  sales  were  governed  by  State  law;  dissenting 
opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  534,  538,  52 
L.  Ed.  324,  325,  28  Sup.  Ct.  141,  majority  holding  void  employers'  lia- 
bility act  of  1906;  dissenting  opinion  in  Traynham  v.  Charleston  etc. 
Ry.  Co.,  92  S.  C.  51,  75  S.  E.  383,  majority  holding  shipment  from  one 
point  in  State  to  another  but  through  another  State  was  interstate  com- 
merce, not  subject  to  State  law  imposing  penalty  for  delay;  Brown  v. 
Houston,  114  U.  S.  631,  29  L.  Ed.  260,  5  Sup.  Ct.  1096,  tax  on  all  prop- 
erty, including  that  shipped  in  from  sister  State,  held  valid;  Smith  v. 
Alabama,  124  U.  S.  474,  475,  476,  31  L.  Ed.  510,  511,  8  Sup.  Ct.  567,  568, 
statute  requiring  examination  and  license  of  all  locomotive  engineers 
upheld ;  Nashville  etc.  Ry.  Co.  v.  Alabama,  128  U.  S.  101,  32  L.  Ed.  354, 
9  Sup.  Ct.  29,  statute  requiring  examination  of  railway  employees  as  to 
powers  of  vision  sustained;  Plumley  v.  Massachusetts,  155  U.  S.  473, 

39  L.  Ed.  227,  15  Sup.  Ct.  158,  sustaining  statute  forbidding  sale  of 
imitation  butter;  Geer  v.  Connecticut,  161  U.  S.  534,  40  L.  Ed.  799,  16 
Sup.  Ct.  606,  sustaining  statute  forbidding  killing  of  game  for  ship- 
ment out  of  State;  Louisville  etc.  R.  Co.  v.  Kentucky,  161  U.  S.  701, 

40  L.  Ed.  859,  16  Sup.  Ct.  724,  holding  State  could  forbid  consolidation 
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of  parallel  railroads;  Missouri  etc.  Ry.  Co.  v.  Haber,  169  XT.  S.  632,  42 
L.  Ed.  884,  18  Sup.  Ct.  495,  statute  imposing  liability  on  carrier,  for 
bringing  in  diseased  cattle,  upheld ;  Rae  v.  Grand  Trunk  Ry.  Co.,  14  Fed. 
404,  statute  requiring  company  to  draw  cars  of  another  road  is  valid; 
Pierce  v.  Van  Dusen,  78  Fed.  698,  24  C.  C.  A.  280,  upholding  statute 
regulating  relations  of  railroad  company  to  its  employees;  McDonald  v. 
Mallory,  77  N.  Y.  556,  88  Am.  Rep.  671,  recovery  for  death  of  person 
on  high  seas ;  Gulf  etc.  Ry.  Co.  v.  Eddins,  7  Tex.  Civ.  App.  126,  26  S.  W. 
165,  statute  fixing  minimum  time  for  claim  of  loss  held  valid ;  Western 
Union  Tel.  Co.  v.  Tyler,  90  Va.  300,  44  Am.  St.  Rep.  918,  18  S.  E.  281, 
statute  fixing  penalty  for  failure  to  deliver  telegrams  held  valid;  Nor- 
folk etc.  R.  Co.  v.  Commonwealth,  93  Va.  759,  57  Am.  St.  Rep.  834, 
84  L.  R.  A.  108,  24  S.  E.  840  (overriding  88  Va.  108,  29  Am.  St.  Rep. 
713,  13  L.  R.  A.  112,  13  S.  E.  344),  sustaining  law  forbidding  running 
of  Sunday  freight  trains;  dissenting  opinion  in  Gunn  v.  White  Sewing- 
Mach.  Co.,  57  Ark.  48,  18  L.  R.  A.  211,  20  S.  W.  596,  majority  holding 
bond  of  foreign  corporation's  canvassing  agent  not  affected  by  require- 
ment that  certificate,  etc.,  be  filed. 

Distinguished  in  Homer  Ramsdell  Transp.  Co.  v.  La  Campagnie  Gen. 
Transatlantique,  182  U.  S.  416,  45  L.  Ed.  1161,  21  Sup.  Ct.  835,  holding 
ship  owner  not  liable  for  injuries  inflicted  solely  through  negligence 
of  compulsory  pilot;  Ex  parte  Jervey,  66  Fed.  960,  "dispensary  law" 
held  void  as  to  persons  who  brought  in  liquors  without  unloading  it; 
State  v.  Saunders,  19  Kan.  130,  131,  27  Am.  Rep.  100,  101,  statutes 
prohibiting  shipment  of  lawfully  killed  prairie  chickens  out  of  State 
held  void;  Benedict  v.  Columbus  Con.  Co.,  49  N.  J.  Eq.  39,  40,  23  Atl. 
49],  statute  prohibiting  conveyance  of  natural  gas  out  of  State  held 
invalid. 

In  absence  of  congressional  action,  State  statute  giving  right  of  action 
to  personal  representative  of  one  whose  death  was  caused  by  marine  tort 
applies,  and  thus  applied  it  constitutes  no  encroachment  on  the  commercial 
power  of  Congress. 

Approved  in  Toy  v.  Western  Union  Telegraph  Co.,  165  Fed.  377, 
upholding  State  statute  making  mental  anguish  ground  for  damage  in 
suit  against  telegraph  company  for  negligence;  Central  Ry.  v.  Murphy, 
116  Ga.  870,  43  S.  E.  268,  upholding  Civ.  Code,  §§  2317,  2318,  relating 
to  liability  of  connecting  carriers;  State  v.  Hanaphy,  117  Iowa,  18,  90 
N.  W.  602,  holding  nonresident  salesman  soliciting  orders,  which  orders 
are  subject  to  approval  of  nonresident  merchant,  not  liable  to  prose- 
cution under  State  law;  Melzner  v.  Northern  Pac.  Ry.  Co.,  46  Mont. 
285,  127  Pac.  1003,  employers'  liability  act  of  1908  superseded  all 
State  laws  on  subject;  State  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  591, 
13  Ann.  Gas.  144,  15  L.  R.  A.  (N.  S.)  134,  93  Pac.  948,  State  statute 
regulating  hours  of  service  on  railroad  not  superseded  by  act  of  Con- 
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gross  on  same  subject  until  such  time  as  act  became  effective;  Garrison 
v.  Southern  Ry.  Co.,  150  N.  C.  591,  64  S.  E.  584,  and  Reid  v.  Southern 
Ry.  Co.,  150  N.  C.  762,  17  Ann.  Gas.  247,  64  S.  E.  878,  both  upholding 
statute  imposing  penalty  on  carrier  for  refusing  to  receive  goods  for 
shipment;  Missouri  etc.  Ry.  Co.  v.  Nelson,  39  Tex.  Civ.  271,  87  S.  W. 
707,  holding  statute  making  railroad  liable  for  negligence  of  servant 
affecting  another  servant  applied  to  action  for  death  of  engineer  in 
collision  of  trains  engaged  in  interstate  traffic;  dissenting  opinion  in 
Illinois  Cent.  R.  Co.  v.  Doherty's  Admr.,  153  Ky.  377,  47  L.  R.  A.  (N.  S.) 
31,  155  S.  W.  1125,  majority  holding  Federal  employers'  liability  act 
superseded  State  laws  relating  to  subject ;  Missouri  etc.  Ry.  Co.  v.  Haber, 
169  U.  S.  632,  42  L.  Ed.  884,  18  Sup.  Ct.  495,. law  making  carrier  civilly 
liable  for  bringing  in  diseased  cattle  upheld;  Lake  Shore  etc.  Ry.  Co. 
v.  Ohio,  173  U.  S.  298,  43  L.  Ed.  707,  19  Sup.  Ct.  '470,  sustaining  act 
requiring  trains  to  stop  at  certain  towns;  The  Transfer,  No.  4,  61  Fed. 
368,  9  C.  C.  A.  521  (affirming  55  Fed.  105),  Humboldt  Lum.  Mfrs.  Assn. 
v.  Christopherson,  73  Fed.  247,  46  L.  R.  A.  264,  19  C.  C.  A.  481  (affirm- 
ing 60  Fed.  433),  and  The  Willamette,  70  Fed.  879,  31  L.  R.  A.  719, 
18  C.  C.  A.  366,  where  rule  of  principal  case  was  applied  to  libel  in 
personam  in  admiralty  court;  Bigelow  v.  Nickerson,  70  Fed.  116,  30 
I*.  R.  A.  338,  17  C.  C.  A.  1,  where  injury  occurred  beyond  three-mile 
limit  on  Lake  Michigan ;  The  Lamington,  87  Fed.  753,  recovery  for  tort 
governed  by  law  of  place  where  act  was  committed;  Cheboygan  Lumber 
Co.  v.  Delta  Transfer  Co.,  100  Mich.  32,  58  N.  W.  635,  statute  requiring 
fire-screen  on  steamers'  smokestacks  held  valid;  Western  Union  Tel. 
Co.  v.  Tyler,  90  Va.  302,  44  Am.  St.  Rep.  914, 18  S.  E.  282J  statute  fixing 
penalty  for  delayed  delivery  of  any  telegram  held  valid;  Richmond 
etc.  R.  Co.  v.  R.  A.  Patterson  Tobacco  Co.,  92  Va.  678,  41  L.  R.  A. 
514,  24  S.  E.  264,  statute  making  carrier  liable  for  injury  on  connecting 
line,  in  certain  cases,  is  valid;  Gulf  etc.  Ry.  Co.  v.  Dwyer,  75  Tex.  581, 
16  Am.  St.  Rep.  930,  7  L.  R.  A.  479,  12  S.  W.  1003,  upholding  Texas 
law  giving  remedy  for  breach  of  contract  for  freight  between  two 
States. 

Actions  for  the  death  of  a  human  being.    Note,  70  Am.  St.  Rep. 
681. 

Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  R.  A.  1916A,  1158,  1159. 

Concurrent  jurisdiction  of  States  over  waters  forming  State  bound- 
aries.   Note,  16  Ann,  Gas.  1117. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  278. 

True  construction  of  act  of  Congress  of  1862,  to  provide  for  safety  of 
passengers,  etc.,  Is  that  owners  and  masters  of  steam  vessel  and  the  vessel 
Itself  shall  be  liable  for  damage  sustained  by  passenger,  or  his  baggage, 


93  U.  S.  99-108  NOTES  ON  U.  S.  REPORTS.  282 

from  neglect  to  comply  with  the  law.    In  addition,  an  action  will  lie  against 
negligent  engineer  or  pilot. 

Approved  in  The  Annie  Faxon,  75  Fed.  318,  21  C.  C.  A.  366  (reversing 
66  Fed.  580),  holding  this  act  not  repealed  by  act  of  Jane  26,  1884. 

Compulsory  pilotage  does  not  relieve  owners  or  vessel  from  liability. 
The  relation  of  master  and  servant  is  not  altered  by  fact  that  pilot  is 
selected  by  others  than  the  owners  or  master. 

Approved  in  The  E.  M.  Norton,  15  Fed.  688,  and  Sanlter  v.  New  York 
etc.  S.  S.  Co.,  88  N.  C.  127,  43  Am,  Rep.  739,  where  loss  was  caused 
by  pilot's  negligence. 

Liability  of  ship  owner  for  collision  due  to  negligence  of  qualified 
pilot.    Note,  19  E.  R.  G.  219. 

By  maritime  law  the  vessel,  as  well  as  the  owners,  is  liable  to  party 
injured  for  damages  caused  by  its  torts;  it  is  deemed  an  offending  thing, 
and  may  be  prosecuted,  without  reference  to  adjustment  of  responsibility 
between  owners  and  employees,  for  the  negligence  resulting  in  injury. 

Approved  in  Berton  v.  Tietjen  &  Lang  Dry  Dock  Co.,  219  Fed.  770, 
holding  saving  clause  of  section  24,  Judicial  Code,  did  not  embrace 
proceeding  in  rem  in  admiralty,  though  embracing  proceedings  in  per- 
sonam in  which  attachment  could  issue  against  vessel;  The  Boveric, 
167  Fed.  522,  93  C.  C.  A.  156,  holding  vessel  liable  for  injury  to  steve- 
dore in  discharging  cargo  where  caused  by  negligence  of  winchman 
employed  by  vessel;  Gerrity  v.  Bark  Kate  Cann,  2  Fed.  244,  ship  held 
liable  to  party  injured  by  negligent  stowage  of  dunnage;  The  Rheola, 
19  Fed.  927,  vessel  liable  for  injury  to  stevedore,  resulting  from  de- 
fective machinery;  The  F.  C.  Latrobe,  28  Fed.  379,  and  Guthrie  v. 
Philadelphia,  73  Fed.  688,  holding  municipality  liable  for  injury  done 
by  its  iceboat ;  The  Daylesf ord,  30  Fed.  637,  ship  liable  for  injury  caused 
by  crew^  negligence  in  placing  ladder  to  wharf;  The  Terrier,  73  Fed. 
266,  267,  vessel  liable  to  stevedore  for  injury  caused  by  negligence  in 
laying  floor;  McGough  v.  Ropner,  87  Fed.  535,  owner  liable  to  stevedore 
injured  through  negligence  of  winchman. 

Distinguished  in  Stevenson  v.  Steamship  Boveric,  3  Alaska,  466,  hold- 
ing vessel  not  liable  for  injury  to  stevedore  in  discharging  cargo  where 
caused  by  negligence  of  winchman  employed  by  boat. 

Departure  from  rule  holding  owners  and  vessel  for  latter's  tort,  except 
as  liability  of  former  may  be  limited  by  surrender  of  vessel,  would  work 
great  injustice,  and  will  not  lightly  be  presumed. 

Approved  in  The  F.  C.  Latrobe,  28  Fed.  379,  municipality  held  liable 
for  injury  done  by  its  iceboat;  The  Terrier,  73  Fed.  267,  vessel  liable 
to  stevedore  for  injury  caused  by  negligent  laying  of  floor. 
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93  XT.  &  108-116,  23  L.  Ed.  822,  COMMISSIONERS    OF    TIPPECANOE 
COUNTY  v.  LUCAS. 

Supreme  Court  has  no  Jurisdiction  to  review  simple  judgment  of  reversal 
by  State  court. 

Approved  in  Bostwick  v.  Brinkerhoff,  106  U.  S.  4,  27  L.  Ed.  74,  1 
Sup.  Ct.  16,  dismissing  writ;  Essex  Pub.  Road  Board  v.  Skinkle,  140 
U.  S.  340,  35  L.  Ed.  448,  11  Sup.  Ct.  792,  applying  rule  to  rights  of 
public  road  board. 

Whit  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  617. 

If,  by  any  direction  of  the  State  court,  the  entire  cause  is  determined, 
the  decision,  when  reduced  to  form  and  entered,  constitutes  a  final  judg- 
ment, reviewable  upon  writ  of  error  in  the  Supreme  Court;  e.  g.,  order  of 
reversal  with  direction  to  dismiss  the  complaint.         * 

Approved  in  Rio  Grande  etc.  Ry.  Co.  v.  Stringham,  239  U.  S.  47, 
60  L.  Ed.  138,  36  Sup.  Ct.  6,  holding  where  judgment  disposed  of  case 
on  merits,  and  second  judgment  was  rendered  after  reversal,  which 
was  affirmed  on  appeal,  and  plaintiff  sued  out  writs  of  error  to  Supreme  j 

Court  on  both,  such  writ  lay  only  as  to  first;  Chesapeake  &  Potomac 
Tel.  Co.  v.  Manning,  186  U.  S.  242,  46  L.  Ed.  1146,  22  Sup.  Ct.  883,  hold- 
ing decree  of  District  of  Columbia  Court  of  Appeals,  reversing  District 
Supreme  Court  decree  dissolving  injunction  and  dismissing  bill,  and 
remanding  cause  for  entry  of  final  injunction  in  language  of  preliminary 
decree,  is  final  decree;  Morgan  v.  Thompson,  124  Fed.  205,  59  C.  C.  A. 
672,  holding  judgment  of  United  States  Court  of  Appeals  in  Indian 
Territory  reversing  inferior  court  and  remanding  cause  for  further 
proceedings,  in  which  trial  court  may  determine  rights  of  parties,  is  not 
final  judgment  appealable  to  Circuit  Court  of  Appeals;  Cook  v.  Cook, 
18  Fla.  636,  order  that  case  stand  dismissed  at  plaintiff's  cost,  held 
final;  Atlanta  v.  First  Methodist  Church,  83  6a.  449,  10  S.  E.  231, 
judgment  of  reversal  with  direction  to  issue  injunction  held  final. 

Distinguished  in  Haseltine  v.  Central  Nat.  Bank,  183  U.  S.  131,  46 
L.  Ed.  118,  22  Sup.  Ct.  50,  holding  judgment  reversing  judgment  of 
trial  court  granting  recovery  of  usurious  interest,  and  remanding  cause 
for  further  proceedings  in  conformity  with  opinion,  is  not  final  appeal- 
able judgment ;  Norton  v.  Hood,  12  Fed.  765,  holding  appeal  did  not  lie 
from  District  Court's  interlocutory  refusal  to  grant  injunction ;  Ketchum 
v.  Thatcher,  12  Mo.  App.  188,  judgment  appealed  from  would  not  sup- 
port plea  of  res  adjudicata  pending  appeal. 

Attempt  by  legislature  to  take  private  property  from  its  grantee  and 
restore  it  to  its  grantor  would  be  unconstitutional  as  an  Impairment  of  the 
obligation  of  contracts. 
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Approved  in  Hull  v.  State,  29  FLa.  100,  30  Am.  St.  Rep.  105, 16  L.  R.  A. 
312, 11  South.  101,  statute  extending  time  for  redemption  from  tax  sales 
cannot  affect  prior  purchasers. 

Municipal  corporations  are  mere  Instrumentalities  of  the  State,  for  con- 
venient administration  of  government;  their  •powers  may  be  qualified,  en- 
larged or  withdrawn,  at  pleasure  of  legislature. 

Approved  in  Hunter  v.  City  of  Pittsburgh* 207  U.  S.  178,  180,  52 
L.  Ed.  159,  160,  28  Sup.  Ct.  40,  upholding  statute  consolidating  cities  of 
Pittsburgh  and  Allegheny ;  Worcester  v.  Worcester  etc.  St.  Ry.  Co.,  196 
U.  S.  550,  49  L.  Ed.  596,  25  Sup.  Ct.  327,  city  cannot  invoke  contract 
clause  of  Constitution  against  abrogation  by  State  statute  of  pro- 
visions of  contract  between  railroad  and  city  with  reference  to  street 
paving;  Steele  County  v.  Erskine,  98  Fed.  219,  39  C.  C.  A.  173,  holding 
legislature  may  legalize  action  of  municipality  in  making  ultra  vires 
contract;  Hammond  %v.  Clark,  136  Ga.  335,  38  L.  R.  A.  (N.  S.)  77,  71 
S.  E.  489,  holding  State  had  power  by  constitutional  amendment  to 
ratify  statute  declared  void  requiring  certain  class  of  counties  to  pay 
increased  salaries  to  judges;  Augusta  v.  Augusta  Water  Dist.,  101  Me. 
152,  63  Atl.  665,  Augusta  Water  District  is  municipal  corporation  and 
under  Rev.  Stats.,  c.  9,  §  6,  its  property  is  exempt  from  municipal  tax- 
ation ;  State  v.  Mason,  153  Mo.  54,  54  S.  W.  532,  upholding  Laws  1899, 
p.  51,  providing  for  creation  and  organization  of  St.  Louis  police  com- 
mission; Commonwealth  v.  Chesapeake  etc.  R.  Co.,  118  Va.  281,  87 
S.  E.  629,  holding  city  could  not  by  contract  with  railroad  as  to  taxation 
of  its  property  limit  right  of  legislature  to  regulate  such  taxation; 
Lincoln  Co.  v.  Brock,  37  Wash.  17,  79  Pac.  478,  county  is  municipal 
corporation  within  Const.,  art.  I,  §  16,  providing  that  no  right  of  way 
shall  be  appropriated  for  use  of  any  corporation  other  than  municipal 
until  compensation  made;  State  v.  Braxton  County  Court,  60  W.  Va. 
354,  55  S.  E.  388,  holding  County  Court  subject  to  control  of  legis- 
lature as  to  amount  of  money  it  could  raise  by  taxation  for  county  pur- 
poses; dissenting  opinion  in  Ex  parte  Lewis,  45  Tex.  Cr.  38,  108  Am. 
St.  Rep.  929,  73  S.  W.  824,  majority  holding  void  Galveston  special 
charter  creating  board  of  commissioners,  two  of  whom  to  be  locally 
elected  and  three  appointed  by  Governor;  Ex  parte  Wells,  21  Fla.  319, 
holding  legislature  might  dissolve  municipal  corporation;  Agawam  v. 
Hampden,  130  Mass.  530,  sustaining  act  requiring  reimbursement  of 
moneys  paid  to  certain  use;  Meriweather  v.  -Garrett,  102  U.  S.  511,  26 
L.  Ed.  204,  holding  legislature  had  power  to  revoke  municipal  charter; 
dissenting  opinion  in  State  v.  Denny,  118  Ind.  417,  4  L.  R.  A.  90,  major- 
ity holding  act  void  which  conferred  exclusive  control  of  streets,  etc., 
on  board  of  public  works. 

Tenure  of  property  of  municipal  corporation  derived  from  the  State 
for  specific  purposes,  or  obtained  for  such  purposes  through  taxation,  is  so 
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far  subject  to  control  of  legislature  that  It  may  be  applied  to  other  public 
we8  of  municipality  than  originally  designated. 

Approved  in  New  York  life  Ins.  Co.  v.  Board  of  Commrs.  of  Cuyay 
hoga  County,  106  Fed.  137,  46  C*  C.  A.  233,  upholding  Ohio  Rev.  'Stats., 
§  2834c,  authorizing  counties  to  issue  bonds  to  pay  moral  obligations  not 
legally  enforceable  against  it;  McSurely  v.  McGrew,  140  Iowa,  170,  132 
Am.  St.  Rep.  248,  118  N.  W.  418,  upholding  statute  legalizing  act  of 
county  supervisors  relieving  treasurer  from  liability  for  loss  of  funds 
through  failure  of  depository  bank;  State  v.  Cummings,  130  Tenn.  570, 
L.  R.  A.  1915D,  274,  172  S.  W.  290,  upholding  statute  amending  act 
under  which  county  had  issued  bonds  for  roads  so  as  to  divert  funds 
to  other  roads  in  county;  Erskine  v.  Steele  County,  87  Fed.  634,  sus- 
taining curative  act,  validating  illegal  county  warrant. 

Legislative  control  over  the  property  of  municipalities.    Note,  35 
Am.  St.  Rep.  529,  534.  v 

Right  of  State  to  authorize  or  direct  diversion  of  county  funds. 
Note,  L.  R.  A.  1915D,  275. 

Property  derived  by  municipalities  from  other  sources  than  the  State 
la  often  held,  by  terms  of  grant,  for  special  uses,  from  which  legislature 
cannot  divert  it. 

Approved  in  Worcester  v.  Worcester  etc.  St.  Ry.  Co.,  196  U.  S.  551, 
49  L.  Ed.  596,  25  Sup.  Ct.  327,  city  cannot  invoke  contract  clause  of 
Constitution  against  abrogation  by  State  statute  of  provisions  of  con- 
tract between  city  and  street  railway  with  reference  to  street  paving; 
Mount  Hope  Cemetery  v.  Boston,  158  Mass.  512,  35  Am,  St.  Rep.  518, 
33  N.  £.  695,  legislature  could  not  compel  transfer  of  cemetery  by  city 
without  compensation. 

In  absence  of  constitutional  restraint,  State  may  direct  restitution  to 
municipal  taxpayers,  of  property  exacted  from  them  by  taxation,  into  what- 
ever form  the  property  may  be  changed,  so  long  as  it  remains  In  possession 
of  the  municipality. 

Approved  in  McSurely  v.  McGrew,  140  Iowa,  171,  132  Am,  St.  Rep. 
248,  118  N.  W.  419,  upholding  statute  ratifying  action  of  county  super- 
visors in  relieving  treasurer  from  liability  for  loss  of  funds  through 
failure  of  depository;  Jones  v.  Commissioners  of  Stokes  County,  143 
N.  C.  65,  55  S.  £.  427,  holding  where  certain  townships  by  extra  tax 
procured  railroad,  legislature  had  power  to  direct  county  to  expend  in 
those  townships  exclusively  taxes  derived  from  railroad,  until  reim- 
bursed; Essex  Pub.  Road  Board  v.  Skinkle,  140  U.  S.  343,  35  L.  Ed. 
449,  U  Sup.  Ct.  793,  applying  rule  to  property  bid  in  by  board  for 
delinquent  assessments;  State  v.  Whittlesey,  17  Wash.  455,  50  Pac.  121, 
sustaining  provision  as  to  guaranty  of  tax  sale  certificates. 

County  as  municipal  corporation.    Note,  Ann.  Oaa.  19140,  968. 
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Miscellaneous.  Miscited  in  United  States  V.  Forty-three  Gallons  of 
Whiskey,  108  U.  S.  494,  United  States  v.  Rum  River  etc.  Co.,  1  McCrary, 
401,  Fed.  Cas.  10,206,  and  The  Rheola,  22  Blatchf.  125,  19  Fed.  927. 

*93  U.  &  116-123,  23  L.  Ed.  825,  HOME  INB.  CO.  V.  CITY  COUNCIL  OF 
AUGUSTA. 

To  give  Supreme  Court  jurisdiction  on  writ  of  error,  State  court  Judg- 
ment must  come  within  one  of  the  three  categories  mentioned  in  Revised 
Statutes,  section  709. 

Approved  in  Daniels  v.  Tearney,  102  U.  S.  417,  26  L.  Ed.  187,  taking 
jurisdiction  where  appellant  questioned  sheriff's  authority  under  or- 
dinance claimed  to  be  unconstitutional. 

Supreme  Court  may  review,  by  writ  of  error,  State  court  decision, 
upholding  municipal  license  tax  on  foreign  corporation,  claimed  to  he  repug- 
nant to  contract/clause  of  Federal  Constitution. 

Cited  in  dissenting  opinion  in  Badger  v.  New  Orleans,  49  La.  Ann. 
843,  37  L.  R.  A.  555,  21  South.  887,  refusing  to  compel  city  to  budget 
claim,  which  it  treated  as  void. 

'  What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  526,  537. 

National  Constitution  declares  that  no  State  shall  pass  any  law  impair- 
ing obligations  of  contracts. 

Approved  in  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  Re- 
fining Co.,  125  U.  S.  31,  31  L.  Ed.  612,  8  Sup.  Ct.  748,  where  ordinance 
in  question  was  not  a  law. 

Where  act  providing  for  Issuing  of  certificates  to  foreign  insurance 
companies  places  no  limitation  whatever  upon  the  taxing  power,  a  subse- 
quent ordinance  imposing  a  license  tax  on  all  insurance  companies,  having 
offices  or  doing  business  in  the  city,  does  not  impair  the  obligation  of  any 
contract. 

Approved  in  Risley  v.  City  of  Utica,  173  Fed.  517,  holding  bill  lay 
by  taxpayer  to  enjoin  collection  of  illegal  tax  levied  by  city  to  pay 
illegal  contract  for  water  supply;  Bishoff  v.  State,  43  Fla.  80,  30  South. 
812,  ordinance  imposing  occupation  tax  does  not  create  contract  right; 
Postal  Telegraph-Cable  Co.  v.  City  of  Cordele,  141  Ga.  664,  82  S.  E. 
28,  upholding  ordinance  imposing  occupation  tax  on  telegraph  company ; 
Peginis  v.  City  of  Atlanta,  132  Ga.  305,  35  L.  R.  A.  (N.  S.)  716,  63  S.  E. 
958,  holding  city  could  not  arbitrarily  revoke  business  license  of  restau- 
rant proprietor;  State  v.  Western  Union  Tel.  Co.,  75  Kan.  659,  90  Pac. 
318,  upholding  statute  imposing  tax  on  capital  stock  of  foreign  cor- 
poration doing  interstate  business  as  condition  to  doing  business  in 
State;  Norfolk  etc.  Ry.  Co.  v.  Town  of  Suffolk,  103  Va.  501,  49  S.  E. 
659,   holding   town   could   require   license   of   railroad   doing   business 
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therein,  though  subject  to  fine  for  failure  to  do  business;  Norfolk  etc. 
Ry.  Co.  v.  Suffolk,  103  Va.  501,  49  S.  E.  659,  Suffolk  Charter,  §  18,  pro- 
viding for  occupation  tax,  authorizes  license  tax  on  railroad  doing 
business  in  town,  though  it  is  liable  to  penalty  under  statute  for  failure 
to  do  business;  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  Co., 
125  U.  S.  31,  31  L.  Ed.  612,  8  Sup.  Ct.  748,  ordinances  granting  mere 
license  held  not  to  be  a  law  impairing  obligation  of  contracts;  Postal 
Tel.  Cable  Co.  v.  Charleston,  153  U.  S.  695,  38  L.  Ed.  873,  14  Sup.  Ct. 
1095  (affirming  56  Fed.  421),  license  tax  upon  local  business  of  com- 
pany held  valid;  dissenting  opinion  in  State  v.  Hipp,  38  Ohio  St.  239, 
majority  holding  act  repugnant  to  State  Constitution. 

Distinguished  in  Pullman  Co.  v.  Kansas,  216  U.  S.  71,  54  L.  Ed.  388, 
30  Sup.  Ct.  232,  holding  void  State  statute  imposing  tax  of  specified 
per  cent  of  capital  stock  of  foreign  corporation  doing  interstate  business 
as  condition  to  doing  business  in  State;  Risley  v.  City  of  Utica,  168 
Fed.  743,  and  Risley  v.  City  of  Utica,  179  Fed.  888,  both  holding  tax- 
payer could  not  seek  equitable  relief  in  Federal  court  from  excessive 
tax  laid  by  city  for  illegal  contract  for  water  supply;  State  v.  Hipp, 
38  Ohio  St.  226,  act  imposing  certain  liquor  license  held  repugnant  to 
State  Constitution. 

Power  of  State  to  impose  additional  burden  on  foreign  corporation 
which  has  complied  with  conditions  for  doing  business  in  State. 
Note,  9  Ann.  Gas,  981. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairment  of  obligation  of  contracts.  Note, 
12  Ann.  Gas.  505. 

Restrictions  on  business  of  foreign  insurance  companies.  Note,  24 
L.  E.  A.  298. 

Exclusion  of  foreign  corporations  as  interference  with  interstate 
commerce.    Note,  24  L.  R.  A.  312. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  98. 

93  XT.  8.  124^130,  23  L.  Ed.  826,  COUNTY  OF  CALHOUN  V.  AMERICAN 
EMIGRANT  CO. 

Where  a  deed  Is  delivered  as  an  escrow,  nothing  passes  by  it,  unless 
the  condition  be  performed,  though  record  of  the  deed  has  been  wrongfully 
obtained. 

Approved  in  Schmidt  v.  Musson,  20  S.  D.  396,  107  N.  W.  370,  follow- 
ing rule ;  Jones  v.  United  States,  209  Fed.  588, 126  C.  C.  A.  407,  holding 
deed  to  wife  executed  to  be  delivered  only  in  case  he  predeceased  her 
did  not  divest  husband  of  title;  United  States  v.  Payette  Lumber  & 
Mfg.   Co.,  198  Fed.  896,  holding  delivery  of  deed  by  agent  without 
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receipt  of  purchase  price  contrary  to  instructions  did  not  pass  title; 
Board  of  Education  v.  Union  Development  Co.,  159  N.  C.  164,  74  S.  E. 
1016,  where  deed  in  escrow,  grantor  could  bring  suit  to  remove  cloud 
from  title;  Thornhill  v.  Olson,  31  N.  D.  94,  L.  R.  A.  1916A,  493,  153 
N.  W.  446,  delivery  of  deed  by  escrow  agent  on  receipt  of  check  is 
cash  held  in  excess  of  authority;  Wood  v.  French,  39  Okl.  690,  136 
Pac.  736,  where  escrow  deed  wrongfully  delivered,  bona  fide  purchaser 
from  grantee  took  no  title;  Powers  v.  Rude,  14  Okl.  391,  79  Pac.  93, 
where  deed  deposited  in  escrow  to  be  delivered  to  railroad  when  it 
agreed  to  construct  depot  in  certain  place,  grantee  acquires  no  title  by 
obtaining  it  prior  to  performance  of  condition ;  Foxley  v.  Rich,  35  Utah, 
170,  99  Pac.  669,  purchaser,  where  deed  in  escrow,  taking  possession 
and  paying  taxes,  did  not  take  title  where  purchase  price  not .  paid ; 
Young  v.  Clarendon  Township,  132  U.  S.  354,  33  L.  Ed.  362,  10  Sup. 
Ct.  Ill,  applying  principle  to  illegal  issue  of  municipal  bonds;  Mercer 
County  v.  Provident  etc.  Co.,  72  Fed.  635, 19  C.  C.  A.  44,  holding  county 
could  not  legally  issue  bonds  until  condition  was  performed;  Daggett 
v.  Daggett,  143  Mass.  520,  10  N.  E.  314,  holding  no  title  passed  by 
delivery  where  condition  was  not  performed. 

Distinguished  in  Bieber  v.  Gans,  24  App.  D.  C.  521,  holding  recovery 
on  bond  to  pay  on  happening  of  certain  event,  which  had  occurred,  could 
not  be  defeated  by  collateral  parol  agreement  that  bond  was  conditional 
only. 

What  is  a  delivery  of  a  deed.    Note,  53  Am.  St  Rep.  538. 

Escrows.    Note,  130  Am,  St.  Rep.  944,  958,  964. 

One  wrongfully  withholding  title  to  property  and  benefits  of  ownership 
from  one  entitled  thereto  cannot,  at  same  time,  subject  the  property  to 
burdens  for  his  own  benefit;  hence  county  having  for  certain  years  denied 
plaintiff's  title  is  equitably  estopped  from  asserting  thereafter  that  plain- 
tiff then  had  the  title  in  order  to  give  validity  to  tax  subsequently  imposed. 

Approved  in  Stewart  v.  Wright,  147  Fed.  328,  77  C.  C.  A.  499,  holding 
bank  liable  for  acts  of  cashier  in  assisting  in  furtherance  of  scheme 
to  swindle  by  means  of  fake  footraces  by  lending  banking  facilities 
to  conspirators. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Douglas  County,  134  Wis.  211, 
14  L.  R.  A.  (N.  S.)  1074,  114  N.  W.  516,  holding  in  suit  to  set  aside 
tax  deeds  on  lands  lying  within  railroad  grant,  no  estoppel  could  be  set 
up  against  exercise  by  State  of  taxing  power  because  making  wrongful 
claim  to  lands;  American  Emigrant  Co.  v.  Iowa  R.  L.  Co.,  52  Iowa, 
325,  3  N.  W.  89,  action  to  set  aside  conveyance  by  county  did  not 
estop  it  from  taxing  the  property. 

Estoppel  of  taxing  power  by  wrongful  claim  of  ownership.    Note, 
14  L.  R.  A.  (N.  S.)  1074. 
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Corporations  axe  not  permitted,  with  Impunity,  to  Involve  others  in 
onerous  obligations,  by  their  misrepresentations  or  concealments,  without 
being  held  responsible  for  the  consequences. 

Approved  in  dissenting  opinion  in  Lake  Superior  Ship  Canal  etc.  Co. 
v.  Cunningham,  44  Fed.  843,  majority  holding  State  not  estopped  to 
claim  lands  in  question. 

Miscellaneous.  Miscited  in  Mobile  etc.  R.  R.  Co.  v.  Postal  Tel.  Cable 
Co.,  76  Miss.  748,  and  Railroad  v.  Postal  TeL  Cable  Co.,  101  Tenn.  69. 

88  U.  8.  130-143,  28  L.  Ed.  833,  OLAPUN  v.  HOUSEMAN. 

Whether  inadvertently  or  not,  Bevlsed  Statutes  have  made  the  Juris- 
diction of  United  States  courts  exclusive  in  all  matters  and  proceedings  in 
bankruptcy;  quaere,  whether  this  will  affect  plenary  actions  and  suits. 

Approved  in  In  re  Rusch,  116  Fed.  272,  53  C.  C.  A.  631,  holding  Cir- 
cuit Court  of  Appeals  cannot,  by  original  petition,  revise  plenary  pro- 
ceeding by  bankruptcy  trustee  against  third  parties,  which  might  have 
been  brought  in  State  court  but  by  consent  were  brought  in  bankruptcy 
court;  In  re  Anderson,  23  Fed.  495,  bankruptcy  court  had  exclusive 
jurisdiction  to  determine  wif ejs  claim  to  bankrupt's  property ;  Sherwood 
v.  Burns,  58  Ind.  508,  holding  State  court  had  no  jurisdiction  of  suit 
by  assignee  to  recover  assets;  Hecht  v.  Springstead,  51  Iowa,  509,  1 
N.  W.  778,  State  court  could  not  vacate  a  judgment  in  fraud  of  bank- 
rupt law;  Wetmore  v.  McMillan,  57  Iowa,  348,  42  Am.  Rep.  45,  10 
N.  W.  726,  State  court  had  jurisdiction  to  set  aside,  at  assignee's  peti- 
tion, a  conveyance  fraudulent  by  common  law;  Mann  v.  Flower,  25 
Minn.  505,  holding'  revision  did  not  change  the  rule. 

State  court  is  not  deprived  of  jurisdiction  of  a  case  by  defendant's 
bankruptcy,  but  may  proceed  to  judgment  without  noticing  the  bankruptcy 
proceedings,  if  the  assignee  does  not  enter  his  appearance  or  proceed  against 
him  if  he  does. 

Approved  in  Jackman  v.  Eau  Claire  Nat.  Bank,  125  Wis.  481,  104 
N.  W.  103,  under  Bankruptcy  Act  of  1898,  §  23b,  State  court  has  juris- 
diction over  action  by  trustee  to  recover  value  of  property  transferred 
as  preference;  Dimock  v.  Revere  Copper  Co.,  117  U.  S.  565,  29  L.  Ed. 
996,  6  Sup.  Ct.  857,  discharge  no  bar  to  action  on  judgment  when  it 
might  have  been  pleaded  in  original  action;  Getz  v.  First  Nat.  Bank, 
10  Fed.  Cas.  274,  refusing  to  order  sale  of  mortgaged  property,  under 
judgment  of  State  court;  In  re  Ogles,  93  Fed.  437,  refusing  to  enjoin 
attaching  creditors  of  involuntary  bankrupt;  Hi  jo  v.  Hoffman  &  Co., 
29  La.  Ann.  23,  holding  assignee  could  not  intervene  in  suit  against 
bankrupt  and  Bet  up  discharge;  Calhoun  v.  Lanaux,  127  U.  S.  639,  32 
IX— it 
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L.  EcL  299,  8  Sup.  Gt.  1348,  appointment  of  Federal  receiver  does  not 
first  state  jurisdiction  of  mandamus  to  cancel  a  mortgage. 

Judicial  notice  of  proceeding  in  other  causes.    Note,  12  Ann,  Oas. 
539. 

Assignee  becomes  invested  with  all  the  bankrupt's  rights  of  action  for 
property,  actions  arising  from  contract,  or  the  unlawful  taking  or  detention 
of  or  Injury  to  property,  and  right  to  sue  for  same. 

Approved  in  In  re  Swofford  Bros.  Dry  Goods  Co.,  180  Fed.  555,  hold- 
ing assignee  of  bankrupt  corporation  was  vested  with  title  to  claims 
against  officers  for  money  and  property  appropriated  to  themselves  or 
transferred  to  others;  Walker  v.  Towner,  4  Dill.  167,  168,  Fed.  Cas. 
17,089,  suit  by  assignee  to  recover  debt  due  estate  barred  after  two 
years;  Cover  v.  Claflin,  57  Fed.  513,  rule  applied  to  suit  by  trustee, 
appointed  under  Ohio  statute,  to  recover  property  fraudulently  trans- 
ferred; Speckart  v.  German  Nat.  Bank,  85  Fed.  17,  arguendo. 

Where  jurisdiction  may  be  conferred  upon  Federal  courts,  it  may  be 
made  exclusive  where  not  so  by  the  Constitution;  but  if  exclusive  juris- 
diction be  neither  express  nor  implied,  State  courts  have  concurrent  juris- 
diction whenever  by  their  own  Constitution  they  are  competent  to  take  it. 
Approved  in  Storm  Lake  Tub  etc.  Factory  v.  Minneapolis  etc.  R.  Co., 
209  Fed.  897,  State  courts  have  concurrent  jurisdiction  with  Federal 
courts  over  suits  under  commerce  act  of  June  29,  1906;  Levin  v.  United 
States,  128  Fed.  828,  829,  830,  832,  63  C.  C.  A.  476,  holding  Congress 
may  empower  State  courts  to  admit  qualified  aliens  to  citizenship; 
In  re  Russell,  101  Fed.  250,  41  C.  C.  A.  323,  holding  State  courts  have 
concurrent  jurisdiction  with  bankruptcy  courts  of  actions  to  determine 
rights  of  third  persons  not  parties  to  bankruptcy  proceedings,  claim- 
ing property  adversely  to  bankrupt  or  in  hostility  to  trustee;  Brad- 
bury v.  Chicago  etc.  Ry.  Co.,  149  Iowa,  57,  40  L.  R.  A.  (N.  S.)  684, 
128  N.  W.  3,  and  Tube  City  Min.  etc.  Co.  v.  Otterson,  16  Ariz.  319, 
146  Pac.  209,  both  holding  suit  pending  in  State  court  to  foreclose  lien 
on  property  of  bankrupt  was  not  subject  to  interference  by  court  in 
bankruptcy;  St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  98  Ark.  252,  135  S.  W. 
879,  complaint  for  death  of  employee  of  carrier  held  not  to  state  case 
under  Federal  employers'  liability  act;  Hoxie  v.  New  York  etc.  R.  Co., 
82  Conn.  364,  367,  17  Ann.  Oas.  324,  73  Atl.  759,  760,  holding -State 
courts  had  no  jurisdiction  of  suits  under  Federal  employers'  liability 
act;  McCormick  v.  Smith,  23  Idaho,  493,  130  Pac.  1001,  State  court 
has  jurisdiction  of  suit  to  recover  assessment  on  national  bank  stock; 
Crosby  v.  Spear,  98  Me.  545,  57  Atl.  883,  holding  replevin  cannot  be 
maintained  in  State  court  against  trustee  to  recover  property  in  pos- 
session of  and  claimed  by  bankrupt  at  time  of  adjudication  and  in 
possession  of  referee  at  time  action  is  begun;  Calvin  v.  Huntley,  178 
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Mass.  31,  59  N.  £.  435,  upholding  State  court's  jurisdiction  over  suit 
by  sailor  to  recover  additional  wages  provided  for  by  United  States 
Rev.  Stats.,  §  4527,  where  seaman  discharged  within  one  month  of 
expiration  of  voyage;  French  v.  R.  P.  Smith  &  Sons  Co.,  81  Minn.  345, 
84  N.  W.  45,  holding  State  court  has  jurisdiction  over  suit  by  bank- 
ruptcy trustee  to  set  aside  bankrupt's  preferential  payment  and  fraud- 
ulent transfer  when  bankrupt  not  party;  Truda  v.  Osgood,  71  N.  H.  185, 
51  Atl.  633,  upholding  State  jurisdiction  over  action  of  trover  against 
bankruptcy  trustee  to  determine  title  to  and  recover  value  of  goods 
taken  by  trustee  as  property  of  bankrupt;  Cooke  v.  Scovel,  68  N.  J.  L. 
485,  53  Atl.  693,  upholding  State  jurisdiction  of  replevin  against  bank- 
ruptcy trustee  to  recover  goods  claimed  by  trustee  to  belong  to  bank- 
rupt; Missouri  etc.  Ry.  Co.  v.  Lenahan,  39  Okl.  294,  135  Pac.  387, 
employers'  liability  act  is  enforceable  in  State  courts;  United  States 'v. 
Schofield  Co.,  239  Pa.  587,  87  Atl.  15,  State  courts  have  concurrent 
jurisdiction  with  Federal  courts  over  actions  on  bonds  given  prior  to 
act  of  February  24,  1905,  by  government  contractors  to  secure  subcon- 
tractors; Aldrich  v.  Southern  Ry.  Co.,  95  S.  C.  434,  79  S.  E.  319,  State 
court  has  jurisdiction  of  suit  for  damages  for  refusal  of  carrier  to 
carry  freight  at  regular  interstate  rate  fixed  under  interstate  commerce 
act;  Divine  v.  Unaka  Nat  Bank,  125  Tenn.  109,  39  L.  R.  A.  (N.  8.) 
586,  140  S.  W.  750,  State  court  has  probate  jurisdiction  of  estate  of 
inmate  dying  in  soldiers'  home  on  land  ceded  by  State  to  United  States; 
Morgan  v.  Cincinnati  etc.  Ry.  Co.,  4  Tenn.  Civ.  500,  State  chancery 
court  has  jurisdiction  to  enjoin  illegal  discrimination  by  carrier  en- 
gaged in  interstate  commerce;  Chicago  etc.  Ry.  Co.  v.  Clements,  53  Tex. 
Civ.  146,  115  S.  W.  665,  State  court  has  jurisdiction  of  suit  against 
connecting  carrier  for  injuries  to  interstate  shipment;  Jackman  v. 
Eau  Claire  Nat.  Bank,  125  Wis.  482,  104  N.  W.  103,  under  Bankruptcy 
Act  of  1898,  §  23b,  State  court  has  jurisdiction  over  action  by  trustee 
to  recover  value  of  property  transferred  as  preference ;  Mueller  v.  Brass, 
112  Wis.  409,  88  N.  W.  230,  upholding  State  jurisdiction  of  suit  by 
bankruptcy  trustee  to  set  aside  conveyance  prohibited  by  Rev.  Stats. 
1898,  §  2320,  making  transfers  to  delay  or  defraud  creditors  void ;  Binder 
v.  McDonald,  106  Wis.  337,  82  N.  W.  157,  holding  so  long  as  bank- 
ruptcy proceedings  have  not  been  actually  instituted,  attachment  issued 
five  days  before  general  assignment  may  be  dissolved  under  Wis.  Rev. 
Stats.,  §  1694a;  In  re  Moller,  14  Blatchf.  211,  Fed.  Cas.  9700,  fore- 
closure suit  brought  in  State  court,  after  adjudication,  joining  assignee, 
was  not  contempt;  In  re  Abraham,  93  Fed.  778,  35  C.  C.  A.  592,  trustee 
cannot  proceed  against  general  assignee  by  summary  proceedings  in 
bankruptcy  court;  Glover  v.  Love,  68  Ala,  220,  under  Revised  Stat- 
utes, section  711,  State  court  has  limited  jurisdiction  of  suits  by  as- 
signee; Raisler  v.  Oliver,  97  Ala.  714,  38  Am.  St.  Rep.  215,  12  South. 
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241,  entertaining  suit  against  postmaster  for  negligence;  Fresno  Nat. 
Bank  v.  Superior  Court,  83  Cal.  498,  499,  500,  24  Pac.  159,  160,  holding 
Superior  Court  had  jurisdiction  of  action  against  national  bank  in 
another  county;  Wilcox  v.  Luco,  118  Cal.  642,  62  Am.  St.  Rep.  306,  45 
L.  R.  A.  582,  50  Pac.  759,  holding  State  court  had  jurisdiction  of  action 
against  foreign  consul;  Continental  Nat.  Bank  v.  Folsom,  78  Ga.  456, 
3  S.  E.  272,  foreign  national  banking  corporation  might  sue  in  State 
court;  Copp  v.  Louisville  etc.  R.  Co.,  43  La.  Ann.  513,  26  Am.  St.  Rep. 
199,  12  L.  R.  A.  726,  9  South.  441,  suit  for  violation  of  interstate  com- 
merce act  cannot  be  brought  in  State  court;  Ordway  v.  Central  Nat. 
Bank,  47  Md.  245,  28  Am.  Rep.  460,  action  against  national  bank,  under 
act  of  June  3,  1864,  may  be  in  State  court;  First  Nat.  Bank  v.  Over- 
man, 22  Neb.  117,  118,  34  N.  W.  107,  Schuyler  Nat.  Bank  v.  Bullong, 
24  Neb.  827,  40  N.  W.  414,  and  Bletz  v.  Columbia  Nat.  Bank,  87  Pa. 
St.  92,  93,  94,  SO  Am.  Rep.  345,  347,  848,  entertaining  action  against 
national  bank  for  penalty;  Kidder  v.  Horrobin,  72  N.  T.  165,  action 
by  assignee  to  recover  assets  of  bankrupt;  Poiilon  v.  Lawrence,  77 
N.  Y.  214,  discharge  in  bankruptcy  may  be  attacked  by  State  court 
for  fraud  not  specified  in  Revised  Statutes,  section  5120;  Robinson  v. 
National  Bank,  81  N.  T.  391,  37  Am.  Rep.  513,  State  court  had  juris- 
diction of  attachment  suit  against  nonresident  national  bank;  Brincker- 
hoff  v.  Bostwick,  88  N.  T.  60,  of  action  to  charge  director  of  national 
bank  for  negligence;  People  v.  Welch,  141  N.  Y.  273,  88  Am.  St.  Rep. 
797,  24  L.  R.  A.  120,  36  N.  E.  330,  holding  State  court  had  jurisdiction 
of  offense  provided  for  by  Revised  Statutes,  section  5344;  Hade  v. 
McVay,  31  Ohio  St.  236,  State  court  might  entertain  action  against 
national  bank  to  recover  for  usurious  interest  paid;  Paul  v.  McGraw, 
3  Wash.  302,  28  Pac.  533,  requiring  national  bank  to  furnish  data  for 
assessor. 

Jurisdiction  of   State   court  in   naturalization   proceeding.    Note, 
Ann.  Cas.  1915C,  428. 

Laws  of  the  United  States  are  laws  In  the  several  States,  ana  Just  as 
much  binding  on  the  citizens  and  courts  thereof  as  the  State  laws  are. 

Approved  in  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  57,  88 
L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  349,  32  Sup.  Ct.  169,  1  N.  C.  C.  A.  890, 
State  courts  cannot  refuse  to  enforce  Federal  law  on  ground  that  it  was 
contrary  to  public  policy  of  State;  Boston  &  M.  R.  R.  Co.  v.  Niles, 
218  Fed.  945,  where  question  of  constitutionality  of  State  statute  was 
first  raised  in  State  court,  Federal  court  will  not  pass  on  question  until 
remedies  exhausted  in  State  court;  In  re  Martin,  193  Fed.  §46,  113 
C.  C.  A.  627,  holding  State  statute  as  affected  by  bankruptcy  laws  de- 
termined rights  of  creditors  to  participate  in  fund  obtained  by  trustee 
by  proceedings  in  State  court  to  set  aside  gift  of  bankrupt;  Morgan  v. 
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New  York  Nat.  etc.  Assn.,  73  Conn.  154,  46  Atl.  878,  holding  under 
Pub.  Acts  1895,  c.  96,  p.  491,  providing  that  eommencement  of  proceed- 
ings for  appointment  of  receiver  for  corporation  dissolves  attachments, 
but  allowing  attaching  creditors  costs  as  preferred  claim,  where  Federal 
court  appoints  receiver,  attaching  creditors  must  present  claim  for  costs 
to  such  court;  Hudson  v.  Schwab,  12  Fed.  Cas.  818,  enjoining  action 
in  State  court  against  marshal  for  property  taken  under  warrant;  Hen- 
derson v.  Alvis,  91  Ky.  147,  15  S.  W.  133,  Hade  v.  McVay,  31  Ohio  St. 
236,  Bletz  v.  Columbia  Nat.  Bank,  87  Pa.  St.  92,  30  Am.  Rep.  345,  State 
court  had  jurisdiction  of  action  against  national  bank  for  usury. 

limited  in  Huntington  v.  Attrill,  146  U.  S.  672,  86  L.  Ed.  1129,  13 
Sup.  Ct.  229,  judgment  against  officer  for  falsifying  records  protected 
by  full  faith  and  credit  clause. 

United  States  Is  not  a  foreign  sovereignty,  as  regards  the  several  States, 
but  is  a  concurrent,  and  within  its  Jurisdiction,  paramount  sovereignty. 

Approved  in  Barber  v.  International  Co.,  74  Conn.  656,  92  Am.  St.  Rep. 
248,  51  Atl.  858,  holding  plea  of  limitations  short  of  twenty  years  can- 
not be  sustained  in  State  court  to  action  on  Federal  judgment. 

Tjegal  or  equitable  rights,  acquired  under  either  the  State  or  national 
tystem  of  laws,  may  be  enforced  in  any  court  of  either  sovereignty  com- 
petent to  hear  and  determine  such  rights  and  not  restrained  by  its  Con- 
stitution. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.ABombolis,  241  U.  S.  221, 
Ann.  Oas.  1916E,  505,  60  L.  Ed.  965,  36  Sup.  Ct.  595,  State  court  in  en- 
forcing right  under  employers'  liability  act  derives  its  authority  from 
State,  and  seventh  amendment  does  not  apply;  Gibson  v.  Bellingham 
etc.  Ry.  Co.,  213  Fed.  490,  seventh  amendment  does  not  apply  to  State 
courts;  Younts  v.  Southwestern  Tel.  &  Tel.  Co.,  192  Fed.  204,  State 
court  alone  has  jurisdiction  of  suit  to  recover  penalty  for  use  of  State 
imposed  by  State  law ;  Zikos  v.  Oregon  R.  &  Nav.  Co.,  179  Fed.  900,  901, 
holding  employers'  liability  act  created  substantial  rights  which  may  be 
availed  of  in  State  as  well  as  Federal  courts;  St.  Louis  etc.  R.  Co.  v. 
Heyser,  95  Ark.  417,  Ann.  Cas.  1912A,  610,  130  S.  W.  565,  State  courts 
can  enforce  rights  arising  under  interstate  commerce  act;  Pittsburg  etc. 
Ry.  Co.  v.  Mitchell,  175  Ind.  202,  91  N.  E.  738,  State  court  has  juris- 
diction of  suit  against  carrier  for  delay  of  interstate  shipment,  counting 
on  common-law  liability;  Coad  v.  Chicago  etc.  Ry.  Co.,  171  Iowa,  750, 
154  N.  W.  397,  right  to  recover  freight  paid  in  excess  of  schedule  filed 
with  interstate  commerce  commission  is  enforceable  in  State  court; 
Chesapeake  etc.  Ry.  Co.  v.  Kelly's  Admx.,  161  Ky.  657,  171  S.  W.  186, 
suit  under  Federal  employers'  liability  act  is  triable  in  State  court  under 
State  laws  as  to  verdict;  Riviera  v.  Atchison  etc.  Ry.  Co.  (Tex.  Civ.), 
149  S.  W.  226,  3  N.  C.  C.  A.  794,  and  Illinois  Cent.  R.  Co.  v.  Doherty's 
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Admr.,  153  Ky.  373,  47  L.  R.  A.  (N.  S.)  81, 156  S.  W.  1123,  both  holding 
Federal  employers'  liability  act  superseded  State  laws  giving  right  of 
action  tinder  same  conditions;  Louisville  etc.  R.  Co.  v.  Scott,  133  Ky. 
728,  19  Ann.  Cas.  392,  118  S.  W.  991,  Carmack  Amendment  of  June  29, 
1906,  to  interstate  commerce  act,  does  not  deprive  State  court  of  juris- 
diction of  suit  to  recover  damages  to  interstate  shipment  of  livestock; 
Pine  Tree  Lumber  Co.  v.  Chicago  etc.  Ry.  Co.,  123  La.  586,  49  South.  203, 
right  to  recover  freight  exacted  by  carrier  in  excess  of  stated  rate  is 
enforceable  in  State  court;  Owens  v.  Chicago  etc.  Ry.  Co.,  113  Minn. 
53,  128  N.  W.  1013,  right  arising  under  Federal  employers'  liability  act 
is  enforceable  in  State  court;  Ft.  Smith  etc.  R.  Co.  v.  Awbrey,  39  Okl. 
275,  134  Pac.  1119,  State  courts  can  enforce  rights  arising  under  Car- 
mack  Amendment  of  June  29, 1906;  United  States  v.  United  States  etc. 
Guaranty  Co.,  78  Vt.  451,  63  Atl.  583,  action  in  name  of  United  States 
on  contractor's  bond  given  under  Comp.  Stats.  1901,  p.  2523,  may  be 
brought  in  State  court;  Chesapeake  etc.  Ry.  Co.  v.  Caraahan,  118  Va. 
53,  86  S.  E.  866,  suit  under  employers'  liability  act  is  triable  by  civil 
jury  of  seven  under  laws  of  State;  dissenting  opinion  in  In  re  Taylor, 
204  N.  T.  152,  Ann.  Oas.  191SD,  276,  97  N.  E.  507,  majority  holding 
action  against  railroad  for  death  of  employee  within  State  on  inter- 
state trip  was  governed  by  State  statute  and  not  by  Federal  employers' 
liability  act;  Hade  v.  McVay,  31  Ohio  St.  236,  and  Bletz  v.  Columbia 
Nat.  Bank,  87  Pa.  St.  94,  30  Am.  Rep.  348,  both  holding  State  court  had 
jurisdiction  of  action  to  recover  usurious  interest  paid  national  bank; 
dissenting  opinion  in  Long  v.  Walker,  105  N.  C.  113, 10  S.  E.  864,  majority 
holding  a  sale  of  homestead  valid. 

Distinguished  in  Reynolds  v.  Enterprise  Transp.  etc.  Co.,  198  Mass. 
592,  85  N.  E.  112,  provisions  of  Revenue  Laws,  chapter  126,  relat- 
ing to  discharge  of  receivers,  does  not  apply  to  receivers  appointed  by 
Federal  court. 

Administration  of  Federal  laws  in  State  courts.    Note,  48  L.  R.  A. 
33,  34,  36,  87,  39,  40. 

-Under  act  of  1867,  before  the  revision,  assignee  In  bankruptcy  had 
authority  to  bring  suit  In  State  courts,  where  they  were  Invested  with 
appropriate  Jurisdiction  suited  to  nature  of  the  case,  e.  g.,  action  to  recover 
assets. 

Approved  in  Frank  v.  Vollkommer,  205  U.  S.  529,  51  L.  Ed.  915,  27 
Sup.  Ct.  596,  possession  by  bankruptcy  court  of  proceeds  of  sale  of  chat- 
tels covered  by  mortgage  does  not  deprive  State  court  of  jurisdiction  of 
suit  by  trustee  to  set  aside  mortgage;  Bunch  v.  Smith,  116  Tenn.  218, 
93  S.  W.  84,  trustee  in  bankruptcy  can  intervene  in  suit  in  State  court 
by  judgment  creditor  to  set  aside  fraudulent  conveyance;  McHenry  v. 
La  Soci&e*  Francaise,  95  U.  S.  59,  60,  24  L.  Ed.  371,  foreclosure  against 


295  HENDRICK  v.  LINDSAY.  93  U.  S.  143-150 

bankrupt,  with  consent  of  assignee  and  leave  of  court;  Davis  v.  Fried- 
lander,  104  U.  S.  575,  26  L.  Ed.  819,  bankruptcy  proceedings  did  not  divest 
State  court's  right  to  determine  priority  among  pending  attachments; 
Wilson  v.  Goodrich,  154  U.  S.  641,  26  L.  Ed.  Ill,  14  Sup.  Ct.  1186,  fol- 
lowing rule;  Clark  v.  Ewing,  9  Biss.  443,  3  Fed.  86,  Mann  v.  Flower, 
25  Minn.  505,  Kidder*  v.  Horrobin,  72  N.  Y.  165,  167,  and  Thompson 
v.  Sweet,  73  N.  Y.  622,  all  holding  amendment  of  June  22,  1874,  did  not 
change  rule  as  to  such  suits;  Hallack  v.  Fritch,  11  Fed.  Cas.  287,  and 
Glover  v.  Love,  68  Ala.  220,  Pollock  v.  Hill,  69  Ala.  516,  Dodd  v.  Ham- 
mock, 59  Ga.  405,  Sherwood  v.  Burns,  58  Ind.  507,  and  Hecht  v.  Spring- 
stead,  51  Iowa,  508,  1  N.  W.  778,  under  act  of  1874,  State  court's  juris- 
diction is  limited  to  enumerated  cases;  Woolridge  v.  McKenna,  8  Fed. 
677,  but  holding  such  suit  might  be  removed  by  proper  proceedings; 
Wilcox  v.  Luco,  118  Cal.  643,  62  Am.  St.  Rep.  808,  45  L.  R.  A.  584,  50 
Pae.  760,  State  court  has  jurisdiction  of  action  against  foreign  consul; 
Thatcher  v.  Rockwell,  4  Colo.  401,  holding  State  court  had  jurisdiction 
of  independent  action  against  assignee,  after  revision;  Brewster  v.  Dry- 
den,  53  Iowa,  661,  6  N.  W.  18,  State  court  could  not  cancel  conveyance 
because  in  fraud  of  bankrupt  law;  Ansley  v.  Patterson,  77  N.  Y.  157, 
suit  by  assignee,  to  declare  mortgage  void,  entertained  after  the  revision ; 
Cheek  v.  Anderson,  2  Lea,  200,  a  suit  by  assignee,  relating  to  bankrupt's 
property;  Barton  v.  Geiler,  3  Lea,  298,  suit  by  assignee  to  set  aside 
fraudulent  conveyance. 

Distinguished  in  Huntington  v.  Attrill,  146  U.  S.  672,  36  L.  Ed.  1129, 
13  Sup.  Ct.  229,  judgment  against  officer  of  corporation  for  falsifying 
certificate  protected  by  full  faith  and  credit  clause;  Hudson  v.  Schwab, 
12  Fed.  Cas.  814,  enjoining  action  in  State  court  against  marshal  for 
property  taken  under  warrant. 

Miscellaneous.  Cited  in  Redmond  v.  Smith,  22  Tex.  Civ.  App.  324, 
54  S.  W.  637,  upholding  State  court's  jurisdiction  of  action  against  con- 
sul ;  Raisler  v.  Oliver,  97  Ala.  713,  88  Am.  St  Rep.  214,  12  South.  240, 
erroneously. 

93  XJ.  8.  HS-150,  23  L.  Elf.  856,  HENDRICK  v.  LINDSAY. 

Where  defendant  offers  no  evidence,  the  Jury  may  he  told,  In  absolute 
form,  to  find  for  plaintiff,  If  the  legal  effect  of  his  evidence  warrants  a 
verdict. 

Approved  in  Somerville  v.  Knights  Templars  etc.  Assn.,  11  App.  D.  C. 
424,  upholding  directed  verdict  for  defendant  on  life  policy  on  ground 
that  evidence  of  suicide  was  conclusive ;  Neet  v.  Western  Union  Tel.  Co., 
170  Mo.  App.  609,  157  S.  W.  114,  upholding  directed  verdict  for  plain- 
tiff in  suit  to  recover  penalty  for  delay  in  delivering  telegram;  Phoenix 
Ins.  Co.  y.  Doster,  106  U.  S.  32,  27  L.  Ed.  66,  1  Sup.  Ct.  20,  peremptory 
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charge  properly  refused  where  there  was  substantial  conflict;  Montclair 
v.  Dana,  107  U.  S.  163,  27  L.  Ed.  436,  2  Sup.  Ct.  404,  where  there  was 
no  room  for  dispute,  court  properly  controlled  the  jury;  Anderson  Co. 
Commrs.  y.  Beal,  113  U.  S.  242,  28  L.  Ed.  971,  5  Sup.  Ct.  440,  instruction 
to  And  for  plaintiff  proper  where  verdict  for  defendant  would  have  been 
set  aside;  Robertson  v.  Edelhoff,  132  U.  S.  626,  SS'L.  Ed.  481,  10  Sup.  Ct. 
190,  verdict  properly  directed  where  there  was  no  question  of  fact  for 
jury  and  defendant  did  not  ask  to  go  to  jury;  Seymour  v.  Malcom  Mc- 
Donald Lumber  Co.,  58  Fed.  962,  7  C.  C.  A. -593,  verdict  directed  where 
defendant's  evidence,  if  true,  constituted  no  defense ;  Finney  v.  Northern 
Pacific  R.  Co.,  3  Dak.  283,  16  N.  W.  505,  granting  new  trial  where  evi- 
dence did  not  sustain  verdict ;  Adams  Co:  Bank  v.  Hainline,  67  Mo.  App. 
487,  488,  refusing  to  disturb  court's  action  in  directing  verdict. 

Distinguished  in  Grant  v.  Cropsey,  8  Neb.  209,  error  to  direct  ver- 
dict where  there  was  evidence  which  should  have  gone  to  jury;  dissent- 
ing opinion  in  Sparf  v.  United  States,  156  U.  S.  174,  89  L.  Ed.  386,  15 
Sup.  Ct.  321,  majority  holding  proper  to  instruct  jury  that  defendant 
could  not  be  convicted  of  an  offense  less  than  that  charged. 

Damage  to  the  promisee  constitutes  as  good  a  consideration  for  a  con- 
tract as  a  benefit  to  the  promisor. 

Approved  in  In  re  Dresser,  135  Fed.  498,  68  C.  C.  A.  207,  where  securi- 
ties loaned  by  claimant  to  A,  who  pledged  them  to  secure  loans  and 
thereafter  bankrupt  firm  of  which  A  is  a  member  took  over  all  property 
and  assumed  all  liabilities,  transaction  not  within  statute  of  frauds; 
A.  Booth  &  Co.  v.  Davis,  127  Fed.  880,  holding  covenant  by  stockholders 
of  corporation  which  sold  its  business  and  goodwill  that  in  consideration 
of  such  sale  they  will  not  engage  in  like  business  in  same  territory  for 
ten  years  after  sale  rests  on  good  consideration ;  Steger  v.  Jackson,  139 
Ky.  494,  102  S.  W.  329,  extension  of  time  held  sufficient  consideration 
to  bind  surety  on  new  note. 

No  one  can  maintain  an  action  at  law  on  a  contract  under  seal  to 
which  he  is  not  a  party. 

Approved  in  German  Alliance  Ins.  Co.  v.  Home  Water  Supply  Co., 
226  U.  S.  230,  42  L.  R.  A.  (N.  S.)  1000,  57  L.  Ed.  200,  33  Sup.  Ct.  32, 
holding  property  owner  had  no  claim  against  water  company  for  its 
breach  of  contract  with  city;  Nichols  v.  Bealmear,  36  App.  D.  C.  357, 
holding  principal  could  not  sue  on  contract  made  by  agent  in  his  own 
name ;  Willard  v.  Wood,  135  U.  S.  313,  34  L.  Ed.  213,  10  Sup.  Ct.  832, 
mortgagee  could  not  maintain  action  at  law  against  purchaser  assuming 
debt;  dissenting  opinion  in  Morton  v.  Washington  Light  etc.  Co.,  168 
N.  C.  595,  84  S.  E.  1025,  majority  holding  citizens  of  town  could  re- 
cover against  water  company  for  failure  to  supply  water  according 
to  contract  with  town.  ' 
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Limited  in  Central  Trust  Co.  v.  Berwind-White  Coal  Co.,  95  Fed.  393, 
under  New  York  statute,  recovery  may  be  had  in  such  case. 

Right  of  person  not  party  thereto  to  enforce  instrument  under  seal. 
Note,  Ann.  Oas.  191SB,  SIS. 

Third  party  may  maintain  assumpsit  on  promise  not  under  seal,  made 
to  another  for  his  benefit. 

Approved  in  Smith  v.  Herrell,  11  App.  D.  C.  434,  following  rule; 
Choate  v.  Trapp,  224  U.  S.  672,  56  L.  Ed.  944,  32  Sup.  Ct.  565,  patent 
for  Indian  allotment  containing  agreement  assenting  to  plan  of  dis- 
tribution bound  grantee  though  not  signed  by  him;  Gibson  v.  Victor 
Talking  Mach.  Co.,  232  Fed.  232,  under  law  of  New  Jersey,  action  at 
law  is  maintainable  in  Federal  court  by  party  to  contract  against  one 
who  has  assumed  obligations  of  other  party  thereto;  E.  E.  Taenzer  & 
Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  170  Fed.  247,  95  C.  C.  A.  436,  com- 
pany succeeding  another  in  ownership  of  railway  and  undertaking  to 
carry  out  contract  of  latter  is  liable  at  law  for  breach;  Fish  v.  First 
Nat.  Bank,  150  Fed.  526,  80  C.  C.  A.  266,  where  articles  of  agreement 
recited  that  one  partner  had  given  note  for  money  used* for  firm  and 
provided  that  same  should  be  firm  obligation,  but  before  maturity  firm 
dissolved  and  other  partner  succeeded  to  business  and  assumed  liabil- 
ities, partner  is  liable  on  note;  Tucker  v.  Curtin,  148  Fed.  934,  78 
C.  C.  A.  557,  transfer  of  stock  by  husband  to  wife  as  gift  by  surren- 
dering old  certificate  to  corporation  which,  by  his  direction,  issues  new 
one  to  wife,  is  transfer  through  third  person,  constituting  perfect  gift; 
Barker  v.  Pullman's  Palace  Car  Co.,  124  Fed.  567,  holding  where  one 
corporation  agreed  to  sell  all  its  property  to  another  on  specified  date 
when  seller  was  to  be  dissolved  and  purchaser  was  to  discharge  seller's 
indebtedness,  creditor  of  seller  could  enforce  contract;  Willard  v.  Wood, 
4  Mackey  (D.  C),  555,  assumpsit  lies  against  assignee  by  deed  of  equity 
of  redemption  covenanting  to  pay  mortgage  debt,  and  who  accepts 
deed,  though  deed  not  signed  by  him;  Spear  Mining  Co.  v.  T.  J.  Shinn 
&  Co.,  93  Ark.  352,  124  S.  W.  1048,  holding  creditors  of  corporation 
which  transferred  assets  to  another  on  agreement  to  pay  part  of  its 
debts  could  sue  latter;  Grimes  v.  Barndollar,  58  Colo.  436,  148  Pac.  261, 
holding  stipulation  between  heirs,  as  interveners  in  action  by  one  claim- 
ing corporate  stock  inventoried  as  part  of  estate  to  recover  same  as 
gift,  that  stock  was  property  of  plaintiff,  was  enforceable  against  inter- 
vener; Reed  v.  Adams  Steel  etc.  Works,  57  Ind.  App.  265,  106  N.  E. 
884,  contract  considered  and  held  not  to  create  obligation  in  favor  of 
third  person  so  as  to  give  him  right  of  action  thereon;  Northern  Cent. 
Ry.  Co.  v.  United  Rys.  etc.  Co.,  105  Md.  363,  66  Atl.  449,  holding  com- 
pany succeeding  another  in  rights  to  street  railway  became  liable  for 
cost  of  repairs  of  street,  which  was  obligation  of  its  predecessor;  Foster 
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v.  Leininger,  33  Ind.  App.  674,  72  N.  E.  165,  where  contract  for  release 
of  telephone  right  of  way  given  in  consideration  of  placing  telephone 
in  houses  of  parties  giving  release  and  in  plaintiff's  house,  plaintiff 
could  sue  for  failure  to  put  telephone  in  his  house  though  he  is  not 
privity  to  contract;  Hall  v.  Alford,  105  Ky.  666,  49  S.  W.  445,  holding 
subcontractor  may  maintain  action  on  contract  made  by  contractor  for 
his  benefit  with  owner  for  whom  house  is  being  built;  Kilbourne  v. 
Wiley,  124  Mich.  375,  83  N.  W.  101,  holding  where  attorney  was  to 
receive  as  fee  mortgage  on  land  in  litigation,  but  land  was  sold  before 
he  received  it  to  contesting  defendant  who  knew  of  contract,  attorney 
entitled  to  equitable  lien  on  land  for  amount  of  fee;  Timayenis  v.  Union 
Mut.  Life  Ins.  Co.,  22  Blatchf.  408,  21  Fed.  226,  allowing  recovery  by 
beneficiaries  in  policy  taken  out  and  paid  for  by  another;  Central  Trust 
Co.  v.  Cincinnati  etc.  Ry.  Co.,  58  Fed.  505,  where  corporation  benefited 
by  an  agreement  of  stockholders  and  bondholders;  Central  Trust  Co.  v. 
Berwind- White  Coal  Co.,  95  Fed.  393,  allowing  recovery,  where  promise 
was  under  seal,  in  New  York;  Lehow  v.  Simonton,  3  Colo.  348,  party 
allowed  to  set  off  damages  for  failure  to  perform  such  promise;  Hunter 
v.  Wilson,  21  Fla.  252,  254,  and  Miliani  v.  Tognini,  19  Nev.  135,  7  Pac. 
280,  following  rule-;  Webster  v.  Fleming,  178  111.  150,  52  N.  E.  979,  and 
Thompson  v.  Cheesman,  15  Utah,  49,  48  Pac.  479,  holding  mortgagee 
might  sue  grantee  of  mortgagor,  who  assumed  encumbrance;  Lee  v. 
Newman,  55  Miss.  375,  charge  on  land,  in  favor  of  grantor's  creditor, 
enforced  by  latter;  Todd  v.  Weber,  95  N.  Y.  195,  47  Am.  Rep.  29,  bas- 
tard child  enforced  putative  father's  promise  of  support  made  to  an- 
other; P.  &  L.  E.  R.  R.  Co.  v.  Bishop,  13  Ohio  C.  C.  393,  arguendo. 

Distinguished  in  Allen  v.  Trimmer,  45  Okl.  93,  144  Pac.  798,  lands 
allotted  to  Chickasaw  freedmen  under  act  of  July  1,  1902,  are  not 
exempt  from  taxation. 

Limited  in  Constable  v.  National  Steamship  Co.,  154  U.  S.  73,  38 
L.  Ed.  914,  14  Sup.  Ct.  1071,  party  could  not  rely  on  promise  not  in- 
tended for  his  benefit;  Austin  v.  Seligman,  21  Blatchf.  508,  18  Fed.  521, 
522,  creditor  of  firm  could  not  recover  of  successor,  who  assumed  its 
debts  and  liabilities;  Jackson  Iron  Co.  v.  Negaunee  Concentrating  Co., 
65  Fed.  303,  12  C.  C.  A.  636,  where  vendee  agreed  to  pay  vendor  or 
another,  at  its  option,  latter  could  not  sue;  Sayward  v.  Dexter,  72  Fed. 
765,  19  C.  C.  A.  176,  party  could  not  benefit  by  promise  not  to  sue,  not 
shown  to  be  intended  for  his  benefit;  American  Exch.  Nat.  Bank  v. 
Northern  Pacific  R.  Co.,  76  Fed.  130,  where  A  agreed  with  B  to  pay 
C'b  claim  against  B,  C  could  not  sue  A;  Parker  v.  Jeffery,  26  Or.  189, 
37  Pac.  713,  no  recovery  on  bond  where  plaintiff  would  only  incidentally 
benefit  by  its  performance;  Montgomery  v.  Rief,  15  Utah,  500,  50  Pac. 
624,  materialman  cannot  recover  on  contractor's  bond,  given  for  benefit 
of  State. 
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Promise  for  the  benefit  of  third  person.    Note,  39  Am.  St  Rep.  581. 

Contract  for  the   benefit   of  a  third   party — When  may   he  sue 
thereon.    Note,  71  Am.  St  Rep.  206. 

negotiable  promissory  notes  are  equivalent  to  payment  of  money  if 
received  by  a  creditor  in  satisfaction  of  Judgment,  though  such  satisfaction 
be  not  entered  of  record. 

Approved  in  First  Nat.  Bank  v.  Hinton,  123  La.  1028,  49  South.  695, 
under  Mississippi  statute,  one  who  gave  note  to  be  used  in  payment  of 
debt  of  corporation,  of  which  her  husband  was  president,  so  as  to  enable 
it  to  procure  new  loan,  could  not  plead  lack  of  consideration. 

Request  accompanied  by  promise  of  indemnity  to  one  person  to  sign 
appeal  bond  construed  to  Include  another  person  who  signed  it  as  surety, 
so  as  to  support  Joint  action  by  principal  and  surety,  against  promisor, 
both  of  whom  had  signed  the  bond,  relying  on  the  promise. 

Approved  in  Danenhower  v.  Hayes,  35  App.  D.  C.  68,  S3  L.  R.  A. 
(N.  S.)  698,  one  who  arranged  with  hotel  to  accommodate  certain  guests 
and  guaranteed  their  coming  and  remaining  for  certain  time  was  liable 
for  damages  to  hotel  when  it  turned  away  other  guests  and  incurred 
expense  on  faith  of  guaranty,  when  guests  refused  to  accept  accommo- 
dations; Keller  v.  Ashford,  133  U.  S.  621,  38  L.  Ed.  672, 10  Sup.  Ct.  497, 
in  equity,  mortgagee  may  have  mortgagor's  rights  against  purchaser  as- 
suming mortgage  debt. 

Distinguished  in  Constable  v.  National  S.  S.  Co.,  154  U.  S.  73,  88 
Ik  Ed.  914,  14  Sup.  Ct.  1071,  under  facts,  third  party  not  allowed  to 
rely  on  promise  for  his  benefit;  Meech  v.  Ensign,  49  Conn.  208,  44  Am. 
Rep.  230,  mortgagee  could  not  sue  mortgagor's  grantee,  who  had  as- 
sumed the  debt. 

Liability  of  a  grantee  on  covenants  and  conditions  in  the  deed. 
Note,  126  Am.  St.  Rep.  351. 

ftSU.8.  160-155,  23  L.  Ed.  840,  0*HARA  V.  MacCONNELL. 

Where  bill  showed  that  defendant  was  both  minor  and  feme  covert, 
said  that  there  was  no  appearance  by  or  for  her  in  any  manner  to  protect 
ber  Interest,  it  was  error  to  proceed  to  decree  without  appointment  of 
guardian  ad  litem. 

Approved  in  Hiers  v.  Atlantic  Coast  Line  R.  Co.,  75  S.  C.  314,  9  Ann. 
Gae.  1114,  55  S.  E.  458,  suit  by  married  woman,  who  is  minor,  must  be 
brought  by  guardian  ad  litem;  Grauman,  Marx  &  Cline  Co.  v.  Krienitz, 
142  Wis.  563,  126  N.  W.  52,  judgment  against  minor  defendant  not 
represented  by  guardian  ad  litem  should  be  set  aside;  Woolridge  v. 
IfKenna,  8  Fed.  669,  remanding  cause  where  removal  was  granted  be- 
fore infant  defendant  was  served;  Alexander  v.  Davis,  42  W.  Va.  469, 
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26  S.  E.  292,  appearance  of  infant  married  woman  personally  did  not 
obviate  requirement;  Romaine  v.  Union  Ins.  Co.,  28  Fed.  638,  arguendo. 
Distinguished  in  Sloane  v.  Martin,  145  N.  Y.  531,  45  Am.  St.  Rep.  634, 
28  L.  R.  A.  359,  40  N.  E.  218,  sustaining  judgment  against  infants, 
appearing  by  guardian  ad  litem,  though  not  personally  served. 

Right  of  infant  married  woman  to  prosecute  action  with  husband 
as  coplaintiff  without  appointment  of  guardian  ad  litem  or  next 
friend.    Note,  9  Ann.  Gas.  1116. 

Equity  rule  of  1822,  as  to  effect  of  failure  to  appear,  considered. 
Approved  in  Morse  v.  United  States,  29  App.  D.  C.  443,  decree  pro 
conf csso  taken  prior  to  time  defendant  required  to  appear  is  void ; 
Thompson  v.  Woosten,  114  U.  S.  120,  29  L.  Ed.  110,  5  Sup.  Ct.  796, 
noting  difference  under  equity  rule  18. 

Under  equity  rules  18,  19,  unless  defendant  demur,  plead  or  answer 
on  or  before  the  rule  day  next  succeeding  his  appearance,  plaintiff  may  enter 
order  that  bill  be  taken  pro  conf  esso  and  the  matter  thereof  decreed  at 
next  succeeding  term. 

Approved  in  Schofield  v.  Horse  Springs  Cattle  Co.,  65  Fed.  436,  under 
rule  18,  as  amended  in  1878,  decree  properly  entered  upon  default; 
Price  v.  Boden,  39  Fla.  222,  22  South.  658,  sustaining  decree  made  on 
filing  of  master's  report;  Walz  v.  Brook ville  Nat.  Bank,  29  Fed.  Cas. 
147,  148,  discussing  effect  of  amendment  to  rule  18. 

Where  trustee,  holding  legal  title  to  married  woman's  real  estate,  has 
large  powers  over  same,  he  is  a  necessary  party  to  a  suit  by  stranger  to 
defeat  the  trust. 

Approved  in  Caylor  v.  Cooper,  165  Fed.  762,  all  trustees  are  necessary 
parties  to  suit  under  trust  agreement ;  Woodward  v.  McConnaughey,  106 
Fed.  760,  45  C.  C.  A.  602,  holding  where  complaint  avers  legal  title  to 
property  in  controversy  in  one  not  party  to  suit,  necessity  for  making 
him  party  not  dispensed  with  by  averment  that  his  interest  is  that  of 
trustee  for  defendant ;  Mc Arthur  v.  Scott,  113  U.  S.  396,  28  L.  Ed.  1033, 
5  Sup.  Ct.  670,  decree  annulling  probate  of  will  held  void  as  against 
interested  persons  not  made  parties;  State  v.  Burke,  33  La.  Ann.  505, 
holding  State  necessary  party1  in  suit  against  its  officers. 

Distinguished  in  In  re  Luscombe's  Will,  109  Wis.  201,  85  N.  W.  346, 
holding  where  creditor  obtained  judgment  against  beneficiary  of  will 
and  without  joining  trustees  sought  to  subject  income  bequeathed  to 
debtor  to  payment  of  claim,  and  will  provided  that  trust  should  cease 
in  case  of  proceedings  to  reach  income,  omission  to  join  trustee  did  not 
change  character  of  suit  to  charge  income. 

Writ  of  error  or  appeal  will  not  be  dismissed  on  assumption  that  release 
of  errors  was  implied  from  fact  that  money  or  property  had  changed  hands 
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by  force  of  the  Judgment  or  decree;  If  Judgment  be  reversed,  court  should 
restore  parties  to  their  rights. 

Approved  in  Hoogendorn  v.  Daniel,  202  Fed.  432,  120  C.  C.  A.  537, 
payment  of  judgment  not  ground  for  dismissing  appeal  therefrom ;  Hub- 
bard v.  State,  71  Ark.  469,  75  S.  W.  853,  defendant  convicted  of  mis- 
demeanor by  executing  mortgage  to  secure  fine  does  not  lose  right  to 
appeal;  Warner  Bros.  Co.  v.  Frend,  131  Cal.  645,  63  Pac.  1019,  holding 
judgment  creditor  who  refuses  to  acknowledge  sum  paid  to  be  satisfac- 
tion of  judgment  is  estopped  from  asserting  in  motion  to  dismiss  appeal 
from  judgment  that  judgment  is  satisfied  and  controversy  at  an  end; 
Walker  v.  Sarven,  41  Fla.  220,  25  South.  888,  holding  execution  of  de- 
cree for  sale  by  master  making  sale  and  executing  conveyance  there- 
under does  not  prevent  reversal  on  appeal  taken  after  sale;  State  v. 
Albright,  11  N.  D.  26,  88  N.  W.  732,  holding  where  on  mandate  to  issue 
warrant  for  six  hundred  and  thirty-five  dollars,  warrant  for  less  sum 
was  issued,  issuance  of  such  warrant  would  not  prevent  appeal  from 
order  granting  mandate ;  County  Commissioners  of  Polk  County  v.  John- 
son, 21  Fla.  578,  performance  as  required  by  mandamus  did  not  bar  ap- 
peal; Burrows  v.  Mickler,  22  Fla.  574,  1  Am.  St.  Rep.  218,  payment  on 
execution  did  not  bar  appeal  from  the  judgment. 

Criticised  in  Dunham  v.  Randall  &  Chambers  Co.,  11  Tex.  Civ.  App. 
267,  32  S.  W.  721,  acceptance  of  proceeds  of  decree  waived  right  of 
appeal. 

Distinguished  in  Betts  v.  State,  67  Neb.  206,  93  N.  W.  169,  respond- 
ent in  mandamus  who  has  performed  commands,  after  allowance  of 
supersedeas,  and  before  motion  for  new  trial,  disposed  of,  not  entitled 
to  review  of  question  whether  writ  should  have  been  granted.. 

Appeal  by  defendant  after  payment  or  compliance.    Note,  13  Am. 
Dec.  550. 

Judgments — Appeal  after  satisfaction.    Note,  45  Am.  St.  Rep.  273. 

Miscellaneous.  Cited  in  Horton  v.  Haralson,  130  La.  1008,  58  South. 
860,  to  point  that  in  construing  rights  of  parties,  Federal  courts  follow 
State  courts. 

V 

08  V.  8.  155-163,  23  Tj.  Ed.  843,  KERRISON  V.  STEWART. 

Trustee  may  be  invested  with  such  powers  and  subjected  to  such  obli- 
gations that  those  for  whom  he  holds  will  be  bound  by  what  is  done  against 
as  well  as  by  him. 

Approved  in  Taylor  v.  Holmes,  14  Fed.  510,  stockholders  bound  by 
statute  which  barred  corporation's  claims;  Jones  v.  McKenna,  4  Lea, 
636,  quaere,  whether  trustee  in  question  was  within  rule;  Anderson  v. 
Stockdale,  62  Tex.  63,  trustees  for  joint  stock  company  held  to  be  within 
rule. 
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Distinguished  in  Rand  v.  Walker,  117  U.  S.  344,  29  L.  Ed.  909,  6  Sup. 
Ct.  771,  where  A  held  legal  title  for  joint  use  of  himself  and  B,  latter 
was  necessary  party  in  suit  affecting  the  property. 

Liability  as  for  negligence  of  trustee  in  corporate  mortgage  to  bond* 
holder.    Note,  Ann.  Cas.  1915A,  240. 

If  trustee  represents  his  beneficiaries  in  all  things  relating  to  their 
common  Interest  in  the  trust  property,  they  are  not  necessary  parties  to  a 
suit  by  him  to  enforce  the  trust,  or  against  him  by  a  stranger  to  defeat  it. 
Approved  in  Atlantic  Trust  Co'  v.  Chapman,  145  Fed.  823,  76  C.  C.  A. 
396,  receiver  appointed  at  foreclosure  suit  by  trustee  in  corporation 
mortgage  need  not  make  intervening  bondholders  parties  to  suit  against 
trustee  for  expenses  of  receivership;  In  re  E.  T.  Kenney  Co.,  136  Fed. 
455,  beneficial  interest  of  assignors  who  had  assigned  claims  against 
bankrupt  to  committee  to  purchase  bankrupt's  property  and  sell  it  for 
assignors,  in  net  proceeds  of  claims  assigned  after  administration  of 
trust  by  committee  not  provable  in  bankruptcy;  Woods  v.  Woodson,  100 
Fed.  519,  40  C.  C.  A.  525,  holding  bondholders  of  corporation  whose 
bonds  are  secured  by  deed  of  trust  giving  trustee  authority  to  foreclose 
same  are  bound  by  decree  canceling  same  as  invalid  in  suit  against  trus- 
tee, though  they  were  not  parties  thereto;  McKleroy  v.  Gadsden  Land 
etc.  Co.,  126  Ala.  192,  28  South.  661,  holding  in  bill  by  some  of  stock- 
holders to  dissolve  corporation,  all  stockholders  must  be  made  defend- 
ants; Duncanson  v.  Manson,  3  App.  D.  C.  270,  upholding  judgment 
ordering  sale  of  realty  of  nonresident  infant  defendant  represented  by 
guardian  ad  litem;  Gibson  v.  Led  witch,  84<Kan.  507,  35  L.  R.  A.  (N.  S.) 
196,  114  Pac.  852,  holding  creditors  who  were  beneficiaries  under  mort- 
gage executed  to  trustee,  who  was  given  no  power  over  subjects  of 
mortgage  relation,  were  not  bound  by  decree  against  trustee;  Colorado 
etc.  Ry.  Co.  v.  Blair,  214  N.  Y.  513,  Ann.  Oas.  1916D,  .1177,  108  N.  E. 
843,  holding  where  power  not  given  by  instrument,  trustees  under  trust 
deed  securing  bonds  could  not  represent  bondholders,  but  such  bond- 
holders were  necessary  parties  to  suit  to  direct  disposition  of  property 
subject  to  deed  of  trust ;  City  of  Austin  v.  Cahill,  99  Tex.  190,  191,  192, 
88  S.  W.  548,  549,  holding  in  suit  by  holders  of  bonds,  who  had  refused 
to  refund  same,  to  compel  city  to  apply  taxes  levied  to  pay  interest  on 
refunding  bonds  to  payment  of  original  bonds  not  refunded,  holders  of 
refunding  bonds  were  not  necessary  parties,  being  represented  by  the 
city  as  their  trustee ;  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg. 
Co.,  88  Tex.  484,  27  S.  W.  103,  holding  in  suit  to  set  aside  trust  deed 
preferring  creditors  made  by  insolvent  private  corporation,  beneficiaries 
in  trust  are  not  necessary  parties ;  Virginia  etc.  Power  Co.  v.  Fisher,  104 
Va.  136,  51  S.  E.  203,  bondholder  cannot  foreclose  railroad  mortgage 
unless  trustee  has  been  requested  and  neglected  so  to  do  or  is  unable  to 
act ;  Thompson  v.  Price,  37  Wash.  398,  79  Pac.  952,  where  owner  of  fee 
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deeded  land  he  held  for  benefit  of  town  and  to  be  sold  to  best  advantage 
and  proceeds  applied  to  pay  grantor's  debts,  grantors  not  necessary 
parties  to  foreclosure  of  mortgage  existing  at  time  of  date;  McArthur 
v.  Scott,  113  U.  S.  396,  28  L.  Ed.  1033,  5  Sup.  Ct.  670,  decree  annulling 
probate  of  will  void  where  executors  were  not  parties;  Vetterlein  v. 
Barnes,  124  U.  S.  172,  31  L.  Ed.  401,  8  Sup.  Ct.  442,  suit  to  set  aside 
fraudulent  assignment  of  property,  in  trust,  by  bankrupt;  Taylor  v. 
Rockefeller,  23  Fed.  Cas.  796,  in  suit  against  trustees,  their  citizenship 
determined  right  of  removal;  Wescott  v.  Wayne  Agricultural  Works, 
11  Fed.  303,  one  who  had  assigned  patents  in  trust  was  not  necessary 
party  to  suit  for  infringement ;  Talley  v.  Curtain,  64  Fed.  48,  4  C.  C.  A. 
177,  creditors  not  necessary  parties  in  suit  to  set  aside  assignment  for 
their  benefit;  Phinizy  v.  Augusta  etc.  R.  Co.,  56  Fed.  277,  appointing 
receiver  at  request  of  trustee  under  mortgage;  Ross  v.  Ft.  Wayne,  63 
Fed.  470, 11  C.  C.  A.  288,  assignee  of  such  trustee  substituted  for  latter 
in  infringement  suit;  Alger  v.  Anderson,  78  Fed.  734,  executrix  repre- 
sented beneficiaries  under  will,  in  action  affecting  the  property;  Wat- 
kins  v.  Bryant,  91  Cal.  504,  27  Pac.  777,  judgment  against  trustee  can- 
celing trust  deed  bound  beneficiaries  not  parties ;  F.  G.  Oxley  Stave  Co. 
v.  Butler  Co.,  121  Mo.  637,  26  S.  W.  372,  bondholders  not  necessary 
parties  to  suit  to  annul  deed  of  trust;  Galveston  etc.  R.  Co.  v.  Butler, 
56  Tex.  512,  suit  by  one  creditor  asserting  rights  superior  to  the  trust; 
Anderson  v.  Stockdale,  62  Tex.  63,  stockholders  not  necessary  parties 
in  action  against  trustees  of  joint  stock  company;  Preston  v.  Carter,  80 
Tex.  391,  16  S.  W.  18,  preferred  creditors  not  necessary  parties  to  suit 
by  creditor  against  assignee  to  enforce  trust;  Sullivan  v.  Thurmond 
(Tex.  Civ.  App.),  45  S.  W.  394,  creditors  not  necessary  parties  to  suit 
by  trustee  of  assignment  for  their  benefit. 

Distinguished  in  Bockfinger  v.  Foster,  10  Okl.  493,  62  Pac.  800,  in  ac- 
tion against  town-site  trustees,  to  whom  patent  issued,  to  declare  trust 
in  favor  of  adverse  claimant,  town-site  lot  claimants  are  necessary  par- 
ties; Rand  v.  Walker,  117  U.  S.  344,  29  L.  Ed.  909,  6  Sup.  Ct.  771,  tenant 
in  common  holding  legal  title  did  not  so  represent  his  cotenant;  Stein- 
kuhl  v.  York,  2  Flipp.  380,  Fed.  Cas.  13,356,  grantor  in  deed  of  land  in 
trust,  held  necessary  party  in  suit  against  trustee;  Chaffin  v.  Hull,  49 
Fed.  526,  where  trust  was  executed,  judgment  against  trustee  did  not 
bind  beneficiary;  Toler  v.  East  Tennessee  etc.  Ry.  Co.,  67  Fed.  171,  ad- 
mitting majority  stockholders  to  foreclosure  suit  by  minority,  trustee 
intervening;  Robinson  v.  Kind,  23  Nev.  339,  47  Pac.  4,  beneficiaries 
necessary  parties  in  suit  by  one  of  them  to  annul  the  trust  deed;  Smith 
v.  Ford,  48  Wis.  144,  2  N.  W.  150,  where,  under  the  facts,  trustee  was 
not  necessary  party. 

Where  trustee  has  such  powers  that  beneficiaries  are  bound  by  what  Is 
done  against,  as  well  as  by  him,  the  beneficiaries,  though  not  parties,  are 
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bound  by  the  Judgment,  unless  it  be  impeached  for  fraud  or  collusion  be- 
tween the  trustee  and  the  adverse  party. 

Approved  in  Hartford  life  Ins.  Co.  v.  lbs,  237  U.  S.  672,  L.  R.  A. 
1916A,  765,  59  L.  Ed.  1169,  35  Sup.  Ct.  692,  holding  decree  in  suit  on 
behalf  of  all  similarly  interested  in  common  fund  created  by  common 
contribution  and  under  control  of  corporation  was  binding  on  all ;  Heck* 
man  v.  United  States,  224  U.  S.  446,  56  L.  Ed.  833,  32  Sup.  Ct.  424, 
where  United  States  entitled  to  sue  as  representing  owners  of  restricted 
lands,  decree  bound  Indians  whom  it  represented;  Raphael  v.  Wasatch 
&  J.  V.  R.  Co.,  201  Fed.  858,  120  C.  C.  A.  184,  where  trustee  in  junior 
trust  deed  to  secure  bonds,  subject  to  mortgages  on  property  of  under- 
lying companies,  was  party  to  suit  to  set  aside  foreclosure  of  such  mort- 
gages, judgment  thereon  was  binding  on  bondholders  represented  by 
trustee;  In  re  Seavey,  195  Fed.  831,  holding  judgment  in  suit  by  trustee 
to  set  aside  transfer  of  interest  under  will  as  fraudulent  was  res  adjudi- 
cata  as  to  all  matters  properly  in  issue;  In  re  Tiffany,  147  Fed.  316, 
State  judgment  in  suit  by  bankrupt's  trustee,  refusing  to  set  aside  trans- 
fer of  property  made  by  bankrupt  as  fraudulent,  concludes  creditors, 
who  cannot  set  up  same  to  defeat  discharge  in  bankruptcy;  National 
Salt  Co.  v.  Ingraham,  143  Fed.  809,  74  C.  C.  A.  479,  determining  extent 
of  bar  of  judgment  against  corporation's  trustee  to  hold  stock  on  rights 
of  certificate  holder;  Gray  v.  Grand  Forks  Mercantile  Co.,  138  Fed.  345, 
70  C.  C.  A.  634,  on  appeal  by  bankruptcy  trustee  from  judgment  allow- 
ing claims  for  expenses  of  administration,  claimants  are  necessary  par- 
ties to  determination  of  validity  of  judgment;  Bowling  Green  Trust  Co. 
v.  Virginia  etc.  Power  Co.,  132  Fed.  924,  holders  of  minority  bonds  of 
railroad  cannot  intervene  on  foreclosure  of  mortgage  to  displacement 
of  trustee  suing  on  request  of  majority  solely  on  ground  that  directors 
are  bondholders  and  directors  of  railroad;  Atlantic  Trust  Co.  v.  Dana, 
128  Fed.  224,  62  C.  C.  A.  657,  holding  where  corporate  receiver  required 
by  order  of  appointment  to  defend  suits  seeking  to  establish  liens  on 
corporation's  property  intervened  in  foreclosure  in  same  court,  decree 
therein  binds  all  parties  to  suit  in  which  he  was  appointed,  including 
interveners  therein;  Union  Trust  Co.  v.  Walker  Electric  Co.,  122  Fed. 
815,  holding  where  assignor  of  patent  has  expressly  authorized  assignee 
to  sue  for  infringement,  he  is  not  necessary  party  to  suit  by  assignee, 
even  though  assignment  is  subject  to  condition  on  nonfulfillment  of 
which  title  reverts;  Fletcher  v.  Ann  Arbor  R.  R.  Co.,  116  Fed.  481,  53 
C.  C.  A.  647,  holding  beneficiary  in  mortgage  made  to  and  foreclosed 
by  trustee  cannot  avoid  sale  after  confirmation  and  distribution  of  pro- 
ceeds on  ground  of  fraud  of  receiver  appointed  to  make  sale,  where  no 
fraud  charged  against  trustee;  Sherman  v.  Goodwin,  15  Ariz.  55,  56, 135 
Pac.  722,  holding  in  suit  to  quiet  title  against  trust  deed,  judgment 
against  trustee  authorized  to  represent  note  holders  secured  was  binding 
upon  them ;  Mayor  ete.  of  City  of  Baltimore  v.  United  Rys.  etc.  Co.,  108 
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Md.  69,  16  L.  R.  A.  (N.  S.)  1006,  69  Atl.  438,  holding  trustee  of  mort- 
gage securing  bonds  properly  represented  bondholders  in  proceedings  to 
release  property  not  needed  to  operate  mortgagor's  business,  and  bond-  , 
holders  bound  by  decree;  Oklahoma  City  v.  McMaster,  12  Okl.  584,  73 
Pac.  1016,  holding  city  bound  by  judgment  against  town-site  trustees 
and  in  favor  of  occupying  claimants;  Sawyer  v.  First  Nat.  Bank,  41 
Tex.  Civ.  491,  93  S.  W.  153,  holding  beneficiaries  of  trust  deed  not  bound 
by  judgment  against  trustee  when  not  made  parties;  Corcoran  v.  Chesa- 
peake &  Ohio  Canal  Co.,  94  U.  S.  745,  24  L.  Ed.  192,  one  in  privy  with 
beneficiary  bound  by  such  judgment;  Richter  v.  Jerome,  123  U.  S.  246, 
31  L.  Ed.  137,  8  Sup.  Ct.  112,  bondholders  bound  by  foreclosure  at  suit 
of  trust  company;  Vetterlein  v.  Barnes,  124  U.  S.  172,  31  L.  Ed.  401, 
8  Sup.  Ct.  442,  beneficiaries  under  fraudulent  assignment  by  bankrupt 
bound  by  judgment  against  trustee;  Beals  v.  Illinois  etc.  R.  Co.,  133 
U.  S.  295,  33  L.  Ed.  611,  10  Sup.  Ct.  316,  bondholders  bound  by  decree 
against  railroad  and  trustee  annulling  the  bonds ;  Kent  v.  Lake  Superior 
ete.  Canal  Co.,  144  U.  S.  90,  36  L.  Ed.  358,  12  Sup.  Ct.  655,  and  Credit 
Co.  v.  Arkansas  Cent.  R.  Co.,  5  McCrary,  30,  15  Fed.  52,  bondholders 
bound  by  foreclosure  proceedings  by  trustee ;  Manson  v.  Duncanson,  166 
TJ.  S.  543,  41  L.  Ed.  1109,  17  Sup.  Ct.  651,  holding  nonresident  minor 
bound  by  judgment  against  guardian  ad  litem;  Farmers'  Loan  &  T.  Co. 
v.  Kansas  City  etc.  R.  Co.,  53  Fed.  185,  and  Clyde  v.  Richmond  etc.  R. 
Co.,  55  Fed.  448,  refusing  to  make  bondholders  parties  to  foreclosure 
by  trustee;  Ross  v.  Ft.  Wayne,  63  Fed.  470,  11  C.  C.  A.  288,  assignee 
of  such  trustee  substituted  for  latter  in  infringement  suit;  Rejall  v. 
Greenhood,  92  Fed.  947,  35  C.  C.  A.  97,  judment  against  assignee  in 
action  to  set  aside  assignment  for  benefit  of  creditors  binding  on  latter; 
Robertson  v.  Van  Cleave,  129  Ind.  220,  15  L.  R.  A.  70,  26  N.  E.  900, 
beneficiaries  bound  by  judgment  in  foreclosure  against  their  trustees; 
In  re  Straut,  126  N.  Y.  212,  27  N.  E.  262,  beneficiary  bound  by  judgment 
against  trustees,  in  action  for  accounting  against  former  trustee;  Ray 
v.  Hizon,  90  Wis.  45,  48  Am,  St.  Rep.  901,  62  N.  W.  924,  where  creditors 
were  bound  by  settlement  made  by  the  assignee. 

Distinguished  in  Keefe  v.  Malone,  3  McAr.  (D.  C.)  245,  judgment  on 
verdict  against  execution  binds  only  personalty,  and  if  personalty  insuffi- 
cient to  satisfy  judgment,  verdict  does  not  conclude  executor  in  subse- 
quent suit  against  him  as  devisee;  Farmers'  etc.  Loan  Co.  v.  Essex,  66 
Kan.  109,  71  Pac.  271,  holding  default  judgment  upon  publication  of 
summons  against  "Farmers'  Loan  &  Trust  Company,"  purporting  to  bar 
lien  of  mortgage  assigned  of  record  to  "Farmers'  Loan  &  Trust  Com- 
pany, Trustee,"  is  not  binding  on  latter. 

Judgments   against  trustees — Conclusiveness   against  beneficiaries. 
Note,  73  Am.  St  Rep.  168. 
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Where  beneficiaries  of  trust,  or  someone  other  than  trustee,  to  repre- 
sent them,  are  proper  parties,  they  may  or  may  not  he  brought  in,  as  the 
court  in  its  discretion  may  determine. 

Approved  in  Toler  v.  East  Tennessee  etc.  Ry.  Co.,  67  Fed.  171,  admit- 
ting majority  stockholders  as  parties  to  foreclosure  suit  by  minority, 
trustee  intervening. 

Creditors  of  insolvent  firm,  in  whose  favor  a  deed  of  trust  had  been 
made  by  the  firm,  held  bound  by  judgment  against  the  trustee. 

Distinguished  in  Ebell  v.  Bursinger,  70  Tex.  122,  8  S.  W.  78,  holding 
beneficiary  necessary  party  to  suit  to  cancel  trust  deed,  under  facts. 

Miscellaneous.  Cited  in  Pittsburgh,  S.  &  N.  R.  Co.  v.  Fiske,  178  Fed. 
71, 101  C.  C.  A.  560,  stating  opinion  on  judgment  reversed. 

93  V.  S.  163-169,  23  L.  Ed.  858,  TILTON  v.  COFEBLD. 

Amendment  of  affidavit  and  declaration,  in  attachment  suit,  made  after 
judgment  for  plaintiff  had  been  reversed,  on  appeal,  and  changing  descrip- 
tion of  cause-  of  action  from  one  on  account  for  goods  sold,  to  one  on  note 
given  to  balance  said  account,  held  within  equity  if  not  letter  of  statute 
permitting  amendments  in  attachment  proceedings. 

Approved  in  Erstein  v.  Rothschild,  22  Fed.  63,  66,  and  Booth  v.  Denike, 
65  Fed.  46,  allowing  amendment  of  affidavit,  though  the  State  court  had 
no  such  power;  Bowen  v.  Needles  Nat.  Bank,  79  Fed.  50,  where  a  cause 
of  action  kindred  to  the  original  was  brought  in  by  amendment. 

Distinguished  in  Heidel  v.  Benedict,  61  Minn.  173,  52  Am.  St.  Rep. 
596,  31  L.  R.  A.  428,  63  N.  W.  491,  attachment  discharged,  as  to  assignee, 
by  subsequent  amendment  changing  the  cause  of  action. 

If  amendments  of  affidavit  and  declaration  in  attachment  were  improp- 
erly allowed,  it  was  at  most  only  error,  and,  while  unreversed,  in  no  wise 
affected  the  judgment,  order  of  sale  or  sale  and  conveyance  under  them. 

Approved  in  Nagle  v.  First  Nat.  Bank,  57  Neb.  557,  77  N.  W.  1075, 
amendment,  bringing  in  different  cause  of  action,  conclusive  against 
collateral  attack,  by  mortgagee  pendente  lite. 

Waiver  of  attachment  as  against  third  persons  by  enlarging  original 
claim.    Note,  18  Ann.  Oas.  1023. 

Allowing  amendments  is  incidental  to  exercise  of  all  judicial  power, 
and  is  indispensable  to  the  ends  of  justice. 

Approved  in  United  States  v.  Viaropulos,  221  Fed.  489,  holding  decla- 
ration of  intention  could  be  amended  in  naturalization  proceeding  where 
name  of  sovereign  renounced  was  incorrectly  stated;  In  re  Glass,  119 
Fed.  511,  holding  specifications  opposing  bankrupt's  discharge,  though 
entirely  defective,  may  be  amended  at  court's  discretion;  McDonald  v. 
Nebraska,  101  Fed.  177,  41  C.  C.  A.  278,  holding  Circuit  Court  may  per- 
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mit  petition,  filed  by  State  treasurer  in  official  capacity  to  recover  State 
moneys,  to  be  amended  by  substitution  of  name  of  State  as  plaintiff; 
Renn  v.  Seaboard  etc.  Ry.  Co.,  170  N-.  C.  138,  86  S.  E.  969,  amendment 
in  suit  against  railroad  for  injuries  to  employee  alleging  defendant  en- 
•  gaged  in  interstate  commerce  held  properly  allowed ;  International  Bank 
v.  Sherman,  101  U.  S.  406,  25  L.  Ed.  867,  amendment  of  involuntary 
petition  did  not  affect  continuity  of  bankruptcy  proceedings. 

Usually,  to  permit  oz  refuse  amendments  zests  in  discretion  of  the  court, 
and  the  result  in  either  case  is  not  assignable  as  error. 

Approved  in  Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  96, 132  C.  C.  A. 
336,  holding  trial  court  had  discretion  to  refuse  to  change  issues  after 
trial  entered  upon;  Goodman  v.  City  of  Ft.  Cjollins,  164  Fed.  974,  91 
C.  C.  A.  98,  holding  judgment  not  subject  to  collateral  attack  for  abuse 
of  discretion  in  allowing  amendments;  Erstein  v.  Rothschild,  22  Fed. 
63,  and  Booth  v.  Denike,  65  Fed.  46,  allowing  amendment  of  affidavit 
on  attachment. 

Amendments  may  be  allowed  for  purpose  of  introducing  into  the  suit 
a  new  and  independent  cause  of  action. 

Approved  in  Dunn  v.  Mayo  Mills,  134  Fed.  806,  67  C.  C.  A.  450,  up- 
holding allowance  of  amendment  in  action  for  balance  due  on  contract, 
with  reference  to  statement  of  claim;  Oliver  v.  Raymond,  108  Fed.  928, 
holding  Federal  court  may  allow  amendment  introducing  additional 
cause  of  action  of  same  nature  and  growing  out  of  same  transaction, 
and  which  might  have  been  joined  with  that  stated  in  original  com- 
plaint; Oconto  Co.  v.  Esson,  112  Wis.  103,  87  N.  W.  856,  holding  inclu- 
sion in  judgment  of  claims  not  in  existence  at  time  of  attachment  ren- 
ders attachment  void  as  against  purchasers  of  land  from  other  party 
after  commencement  of  suit;  Chamberlain  v.  Mensing,  51  Fed.  511, 
allowing  amendment  which  merely  amplified  the  .original;  Bowen  v. 
Needles  Nat.  Bank,  79  Fed.  50,  where  cause  of  action,  kindred  to  origi- 
nal, was  brought  in  by  amendment. 

Courts  have  power  to  amend  their  process  and  records,  notwithstanding 
the  fact  that  existing  rights  may  be  affected. 

Approved  in  Stone  v.  Speare,  175  Fed.  586,  amending  summons  to  in- 
sert proper  return  day  after  removal  from  State  court;  Chamberlain  v. 
Bittersohn,  48  Fed.  43,  allowing  amendment  of  summons  defective  in 
notice  clause;  Pacific  Postal  Tel.  Cable  Co.  v.  Fleischner,  66  Fed.  905, 
14  C.  C.  A  166,  amended  sheriff's  return  on  writ  of  attachment  made 
it  good  ab  initio ;  Sannoner  v.  Jacobson  &  Co.,  47  Ark.  47,  48,  14  S.  W. 
461,  amendment  of  affidavit  on  attachment;  Hall  v.  Lackmond,  50  Ark. 
115,  7  Am.  St.  Rep.  85,  6  S.  W.  511,  power  to  amend  execution  not 
affected  by  bond  to  stay  proceedings  under  it. 
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Where  no  local  statute  or  rule  of  local  law  Is  Involved,  the  power  to 
amend  Is  the  same  In  attachment  suit  as  In  others. 

Approved  in  First  Nat.  Bank  v.  .Fish,  2  Alaska,  350,  upholding  amend- 
ment of  undertaking  on  attachment  before  judgment;  Kipp  v.  Burton, 
29  Mont.  102,  101  Am.  St.  Rep.  44,  63  L.  R.  A.  325,  74  Pac.  87,  sale 
made  under  execution  defective  for  want  of  seal  made  prior  to  Act  of 
1899,  p.  145,  was  validated  without  amendment  by  court;  Jaffray  v. 
Wolf,  4  Okl.  321,  47  Pac.  502,  amendment  of  attachment  affidavit  show- 
ing defendant  had  entirely  disposed  of  property  purchased  of  plaintiffs 
and  that  plaintiffs  could  not  replevy  same  is  proper;  Chaffee  v.  Runkel, 
Rowley  &  Co.,  11  S.  D.  337,  77  N.  W.  584,  upholding  allowance  of 
amendment  to  return  of  attached  property  which  added  estimated  value 
of  articles  attached;  Gist  v.  Equitable  Surety  Co.,  161  Wis.  85,  86,  151 
N.  W.  384,  complaint  can  be  amended  during  trial  to  change  suit  from 
contract  to  quantum  meruit  without  affecting  attachment;  Allen  v*.  Clay- 
ton, 3  McCrary,  518,  11  Fed.  74,  attachment  sued  out  against  parties 
jointly  sustained  as  against  separate  property  of  one;  Erstein  v.  Roths- 
child, 22  Fed.  63,  66,  and  Booth  v.  Denike,  65  Fed.  46,  allowing  amend- 
ment of  affidavit,  though  State  court  had  not  such  power ;  Wolf  v.  Cook,. 
40  Fed.  437,  writ  amended  by  adding  seal ;  Bowden  v.  Burnham,  59  Fed. 
755,  8  C.  C.  A.  248,  amendment  of  jurisdictional  averments  related  back 
to  commencement  of  suit ;  Pacific  Postal  Tel.  Cable  Co.  v.  Fleischner,  66 
Fed.  904,  14  C.  C.  A.  166,  amendment  to  sheriff's  return  on  writ  of 
attachment;  Sannoner  v.  Jacobson,  47  Ark.  48,  14  S.  W.  461,  defective 
affidavit  on  attachment  held  amendable;  Barber  v.  Smith,  41  Mich.  144, 
1  N.  W.  996,  holding  writ  might  be  amended  by  inserting  given  name  of 
defendant;  Kidd  v.  Dougherty,  59  Mich.  244,  26  N.  W.  512,  return  on 
writ  amended  by  inserting  true  date;  Wilson  v.  Barbour,  21  Mont.  183, 
53  Pac.  318,  refusing  to  discharge  writ,  where  affidavit  was  defective  as 
to  two  of  seven  causes  of  action;  Miller  v.  Zeigler,  44  W.  Va.  487,  67 
Am.  St  Rep.  "779,  29  S.  E.  982,  amendment  of  order  of  attachment  by 
appending  clerk's  signature;  Josephi  v.  Mady  Clothing  Co.,  13  Mont. 
203,  33  Pao.  3,  sustaining  amendment  of  affidavit  as  to  allegations  of 
fraud. 

Right  to  amend  attachment  affidavit.    Note,  31  L.  R.  A.  428. 

In  the  absence  of  fraud,  a  court  of  equity  cannot  collaterally  question 
the  conclusiveness  of  a  judgment  at  law;  nor  can  it  turn  itself  Into  a  court 
of  review  and  correct  errors  of  a  court  of  law. 

Approved  in  Cushman  v.  Warren-Scharf  Asphalt  Paving  Co.,  220  Fed. 
862,  135  C.  C.  A.  289,  judgment  not  reviewable  for  error  in  ancillary 
suit  to  enforce  it;  Thurston  v.  Washington,  18  Okl.  369,  90  Pac.  18, 
failure  to  comply  with  rule  of  Secretary  of  Interior  as  to  deposit  for 
town-site  contestant  hearing  does  not  render  judgment  therein  void; 
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Barretie  v.  Whitney,  36  Utah,  586,  87  L.  R.  A.  (N.  8.)  368, 106  Pac.  526, 
holding  on  collateral  attack  probate  decree  not  void  for  insufficiency  of 
notice;  dissenting  opinion  in  L.  Bucki  &  Son  Lumber  Co.  v.  Atlantic 
Lumber  Co.,  116  Fed.  10,  53  C.  C.  A.  513,  majority  upholding  bill  to  re- 
duce amount  of  judgment  rendered  by  mistake ;  Pennsylvania  R.  Co.  v. 
National  etc.  By.  Co.,  51  Fed.  860,  State  court's  decision  as  to  right  of 
one  road  to  cross  lands  of  another  conclusive. 

Distinguished  in  City  of  Mankato  v.  Barber  Asphalt  Pav.  Co.,  142 
Fed.  341,  73  C.  C.  A.  439,  defendant  in  State  court  is  not  concluded  by 
judgment  therein,  where  no  conflict  over  custody  of  specific  property 
arises,  from  suing  in  Federal  court  on  same  cause  of  action. 

Equity  courts  and  law  courts  are  independent,  and,  except  where  some 
recognized  ground  of  equity  jurisdiction  is  concerned,  are  each  bound  to 
recognize  the  validity  and  conclusiveness  of  the  record  of  what  the  other 
has  done. 

Approved  in  Vantilburg  v.  Black,  3  Mont.  470,  refusing  to  annul  an 
erroneous  deficiency  judgment  against  married  woman. 

Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  30  L.  R.  A.  114. 

Injunction  against  judgments  for  errors  and  irregularities.    Note, 
30  L.  R.  A.  70S. 

He  who  intermeddles  with  property  In  litigation  does  it  at  his  peril,  and 
Is  conclusively  bound  by  results  of  the  litigation,  as  if  he  had  been  a  party 
to  it  from  the  outset. 

Approved  in  Miller  ft  Lux  v.  Rickey,  146  Fed.  586,  corporation  organ- 
ized by  defendant  in  Federal  suit  to  which  he  has  pendente  lite  con- 
veyed water  rights  in  litigation  may  be  enjoined  from  prosecuting  State 
suit  to  determine  such  rights;  Hargrove  v.  Cherokee  Nation,  129  Fed. 
190,  63  C.  C.  A.  276,  in  suit  to  recover  land  by  Indian  tribesman  under 
30  Stat.  495,  §  3,  where  purchaser  is  brought  in  by  amended  complaint 
it  is  unnecessary  to  allege  that  membership  in  tribe  disallowed;  Brandt 
v.  Scribner,  13  Ariz.  172,  174,  175,  176,  108  Pac.  492,  493,  purchaser 
bound  by  subsequent  amendments  to  complaint,  where  claims  had  been 
insufficiently  pleaded;  Taylor  v.  United  States  Bldg.  etc.  Assn.,  110  Ky. 
89,  60  S.  W.  928,  holding  one  taking  mortgage  pending  action  to  enforce 
vendor's  lien  is  bound  by  judgment  rendered  in  that  action  enforcing 
lien ;  Boyd  v.  Emmons'  Admr.,  103  Ky.  401,  45  S.  W.  366,  holding  where 
in  action  for  settlement  of  estate  it  is  alleged  that  it  is  necessary  to  sell 
property  to  pay  debts,  and  will  filed  as  part  of  pleadings  shows  certain 
Jands  devised  to  son,  there  was  sufficient  lis  pendens  to  subject  lands 
devised  to  son  in  hands  of  third  person  to  payment  of  son's  portion  of 
decedent's  debts;  Bergman  v.  Inman,  43  Or.  460,  99  Am.  St.  Rep.  771, 
72  Pac.  1087,  in  action  to  enforce  statutory  liability  against  one  de- 
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stroying  property  covered  by  logger's  lien,  domestic  judgment  declaring 
there  was  lien  on  logs  when  removed  from  State  by  defendant  is  admis- 
sible; Scudder  v.  Cox,  35  Tex.  Civ.  417,  80  S.  W.  873,  purchaser  pendente 
lite  cannot  collaterally  attack  judgment;  Southern  Plow  Co.  v.  Pitluk 
etc.  Co.,  26  Tex.  Civ.  330,  63  S.  W.  356,  holding  fact  that  purchaser  of 
property  pendente  lite  purchased  for  benefit  of  others  does  not  lessen 
binding  effect  of  judgment;  Lacassagne  v.  Chapius,  144  U.  S.  125,  36 
L.  Ed.  371,  12  Sup.  Ct.  662,  purchaser  pendente  lite  held  subject  to 
operation  of  writ  of  possession;  Allen  v.  Halliday,  28  Fed.  263,  such 
purchaser  defeated  by  operation  of  doctrine  of  lis  pendens;  Belmont 
Nail  Co.  v.  Columbia  I.  &  S.  Co.,  46  Fed.  10,  power  to  appoint  receiver 
of  corporation's  property  unaffected  by  assignment  after  suit  brought ;% 
Malone  v.  Marriott,  64  Ala.  490,  purchasers  of  premises  pending  fore- 
closure need  not  be  made  parties;  Elizabethport  Cord  Co.  v.  Whitlock, 
37  Fla.  224,  20  South.  266,  mortgagee  of  property  pendente  lite  con- 
cluded by  judgment  against  mortgagor;  Norris  v.  lie,  152*111.  200,  43 
Am.  St.  Rep.  240,  38  N.  E.  764,  purchaser  of  mortgagor  pendente  lite 
held  bound  by  the  foreclosure;  Buser  v.  Shepard,  107  Ind.  424,  8  N.  E. 
284,  such  purchaser's  grantee  concluded  by  foreclosure  of  mechanic's 
lien;  Bell  v.  Chicago  etc.  R.  Co.,  34  La.  Ann.  794,  sale  of  company's 
property  under  after-acquired  clause  not  subject  to  judgment  lien  attach- 
ing after  appointment  of  receiver;  Smith  v.  Hodsdon,  78  Me.  183,  3  Atl. 
278,  grantee,  who  first  recorded  deed  after  suit  on  prior  lien  commenced, 
regarded  as  purchaser  pendente  lite;  Ruggles  v.  First  Nat.  Bank,  43 
Mich.  197,  5  N.  W.  261,  purchasr  of  growing  crops  pendente  lite  bound 
by  subsequent  confirmation  of  foreclosure  sale ;  Mcllwrath  v.  Hollander, 
73  Mo.  112,  39  Am.  Rep.  486,  doctrine  of  lis  pendens  applied  to  contest 
of  will,  by  statutory  proceeding;  Nagle  v.  First  Nat.  Bank,  57  Neb.  557, 
77  N.  W.  1075,  subsequent  amendment  setting  out  different  cause  of 
action  conclusive  against  collateral  attack  by  mortgagee  pendente  lite; 
Hovey  v.  Elliott,  118  N.  Y.  134, 138,  23  N.  E.  476,  477,  where  bonds  were 
purchased  pending  suit  to  enforce  equitable  lien  on  them;  O'Connor  v. 
O'Connor,  45  W.  Va.  362,  32  S.  E.  279,  pendente  lite  purchaser  bound 
by  judgment  in  suit  to  set  aside  grantor's  deed. 

Distinguished  in  King  v.  Davis,  137  Fed.  240,  Ve>  Code  1887,  §  3566, 
relating  to  lis'  pendens,  does  not  apply  to  Federal  courts;  Powell  v. 
National  Bank  of  Commerce,  19  Colo.  App.  69,  74  Pac.  540,  where  com- 
plaint filed  August  21st,  and  receiver  appointed  same  day,  but  receiver 
discharged  on  day  following  and  later  on  same  day  defendant  executed 
chattel  mortgage  to  one  having  notice  of  proceedings,  and  on  August 
29th  order  of  discharge  vacated  and  order  of  21st  reinstated,  chattel 
mortgage  subject  to  receivership;  Flanagan  v.  Pearson,  61  Tex.  304, 
where  suit  for  land  was  dismissed  for  want  of  cost  bond,  statute. of 
limitations  was  not  interrupted. 
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lis  pendens.    Note,  14  Am.  Dec  775. 

Law  of  lis  pendens.    Note,  56  Am.  St  Rep.  857. 

Right  to  sell  property  while  in  custody  of  law.    Note,  1  L.  R.  A. 
(N.  8.)  1063. 

Purchasers  pendente  lite  of  land  levied  on  In  attachment  suit  take  title 
subject  to  contingencies  of  amendments  made,  and  everything  else,  not 
coram  non  judice,  the  court  may  do  in  the  case. 

Approved  in  Merillat  v.  Hensey,  34  App.  D.  C.  404,  and  Hubbard  v. 
Johnson,  89  Wash.  315,  154  Pac.  459,  both  following  rule;  McClaskey  v. 
Barr,  48  Fed.  133,  where  new  parties  came  into  partition  suit  after  the 
purchase  pendente  lite;  Sheffield  etc.  Ry.  Co.  v.  Newman,  77  Fed.  794, 
23  C.  C.  A.  459,  purchaser  pendente  lite  to  supplemental  bill;  Norris.v. 
lie,  152  HI.  204,  48  Am.  St  Rep.  243,  38  N.  £.  766,  where  purchaser  of 
mortgagor  pendente  lite  was  bound  by  effect  of  subsequent  amendment; 
Standard  Implement  Co.  v.  Lansing  Wagon  Works,  58  Kan.  132,  48  Pac. 
640,  amendments  did  not  dissolve  attachment  as  against  intervening 
attachments;  Goodman  v.  Henry,  42  W.  Va.  533,  26  S.  E,  531,  equally 
divided  court  as  to  validity  of  amended  affidavit  on  attachment  as 
against  second  lien. 

Distinguished  in  Hulen  v.  Chilcoat,  79  Neb.  602,  126  Am.  St.  Rep.  681, 
113  N.  W.  124,  holding  lis  pendens  did  not  charge  third  parties  with 
notice  of  independent  cause  of  action  set  up  by  supplemental  pleadings 
subsequent  to  purchase. 

93  V.  8.  169-173,  23  L.  Ed.  812,  FRENCH  v.  FYAN. 

Swamp-land  act  of  1850  was  a  grant  in  praesentl,  by  which  title  to  those 
lands  passed  at  once  to  the  State  in  which  they  lay,  except  as  to  States 
admitted  after  its  passage. 

Approved  in  United  States  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  160  Fed. 
820,  87  C.  C.  A.  592,  swamp-land  grant  attached  to  no  particular  lands 
until  identified  as  such  by  Secretary  of  Interior;  Kittel  v.  Trustees  etc 
Improvement  Fund,  139  Fed.  947,  upholding  Florida  grant  of  swamp- 
lands before  identification  and  patent  by  government ;.  Rice  v.  Sioux  City 
etc.  R.  Co.,  110  U.  S.  697,  28  L.  Ed.  289,  4  Sup.  Ct.  178,  subsequent  admis- 
sion of  territory  did  not  work  grant  of  swamp-lands;  Wright  v.  Rose- 
berry,  121  U.  S.  606,  508,  521,  30  L.  Ed.  1044,  1045, 1049,  7  Sup.  Ct.  992, 
994,  1000,  claim  under  said  act  superior  to  subsequent  patent  to  pre- 
emptioner;  Wineman  v.  Gastrell,  53  Fed.  700,  3  C.  C.  A.  621,  and  Lux  v. 
Haggin,  69  Cal.  342,  10  Pac.  723,  title  to  such  lands  vested  in  State 
at  once;  Sacramento  Valley  Rec.  Co.  v.  Cook,  61  Cal.  343,  patent  to  such 
land  related  back  to  date  of  act ;  Tubbs  v.  Wilhoit,  73  Cal.  63,  14  Pac. 
362,  patent  to  such  land  conclusive  against  homestead  patent,  issued 
after  approval  of  township  survey,  under  act  of  1866;  Matthews  v.  Good- 
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rich,  102  Ind.  567,  1  N.  E.  181,  State  v.  Portsmouth  Sav.  Bank,  106  Ind. 
442,  7  N.  E.  384,  Sherman  v.  Cook,  98  Mich.  65,  57  N.  W.  24,  and  Bef  ay 
v.  Wheeler,  84  Wis.  141,  53  N.  W.  1123,  reaffirming  rule;  Winona  etc. 
R.  Co.  v.  St.  Paul  etc.  R.  Co.,  26  Minn.  181,  2  N.  W.  490,  and  State  v. 
Sioux  City  etc.  R.  Co.,  7  Neb.  372,  certain  railroad  grants  held  to  be  in 
praesenti ;  Miller  v.  Tobin,  16  Or.  542,  547, 16  Pac.  162,  165,  holding  act 
of  1860,  extending  swamp-land  act  to  Oregon,  was  in  praesenti. 

Limited  in  Michigan  Land  &  L.  Co.  v.  Rust,  168  U.  S.  591,  42  L.  Ed. 
592,  18  Sup.  Ct.  209,  where  resurvey  was  held  conclusive  as  to  what 
lands  passed  under  said  act;  Cahn  v.  Barnes,  7  Sawy.  52,  5  Fed.  330, 
and  Pengra  v.  Munz,  12  Sawy.  237,  29  Fed.  834,  patent  to  land  under 
wagon-road  grant  conclusive  that  land  was  not  swamp-land. 

Patent  to  swamp-land  granted  by  act  of  1850  is  evidence  that  land  has 
been  identified  as  such,  relates  back  and  gives  certainty  to  the  title  of  the 
date  of  that  act,  and  supersedes  subsequent  grant  or  evidence  of  title  issuing 
from  the  United  States. 

Approved  in  Wiese  v.  Union  Pac.  Ry.  Co.,  77  Neb.  45,  108  N.  W.  176, 
patent  under  acts  of  1862  and  1864  to  Union  Pacific  railroad  related 
back  to  date  of  grant;  Martin  v.  Marks,  97  U.  S.  347,  24  L.  Ed.  940; 
rights  of  claimant  under  confirming  act  of  1857  superior  to  those  of 
subsequent  patentee;  Wineman  v.  Gastrell,  53  Fed.  700,  701,  3  C.  C.  A- 
621,  holding  title  to  such  swamp-lands  at  once  vested ;  Sacramento  Valley 
Rec.  Co.  v.  Cook,  61  Cal.  345,  such  patent  superior  to  one  issued  pend- 
ing determination  of  character  of  land;  Lux  v.  Haggin,  69  Cal.  342,  10 
Pac.  723,  title  to  swamp-lands  vested  in  State  from  date  of  the  act; 
Hamilton  v.  Shoaff,  99  Ind.  67,  such  patent  held  evidence  of  title  in 
State  from  date  of  grant;  Matthews  v.  Goodrich,  102  Ind.  567,  1  N.  E. 
181,  such  patent  conclusive  of  the  selection;  State  v.  Portsmouth  Sav. 
Bank,  106  Ind.  442,  7  N.  E.  384,  reaffirming  rule;  Sherman  v.  Cook,  98 
Mich.  65,  57  N.  W.  24,  grant  by  United  States  before  certification  of 
swamp-lands,  but  subsequent  to  swamp-land  grant,  a  nullity;  Winona 
etc.  R.  Co.  v.  Randall,  29  Minn.  287,  13  N.  W.  128,  deed  under  railroad 
prrant  related  to  date  of  grant;  State  v.  Sioux  City  etc.  R.  Co.,  7  Neb. 
372,  grant  of  railroad  lands  held  to  be  in  praesenti ;  dissenting  opinion 
in  Northern  Pac.  R.  Co.  v.  Barden,  46  Fed.  618,  majority  holding  grant 
to  company  excluded  only  known  mineral  lands. 

Limited  in  Prior  v.  Lambeth,  78  Mo.  541,  543,  holding  such  patent  sub- 
ject to  prior  patent  issued  before  selection  of  land  as  swamp-land. 

When  the  law  has  confided  to  a  special  tribunal  authority  to  hear  and 

determine  certain  matters  arising  in  the  course  of  its  duties,  the  decision 

of  that  tribunal,  within  scope  of  its  authority,  is  conclusive  upon  all  others. 

Approved  in  United  States  v.  Chicago  etc.  Ry.  Co.,  218  U.  S.  242,  54 

L.  Ed.  1020,  31  Sup.  Ct.  7,  decision  of  land  office  that  land  is  not  swamp- 
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land  should  not  be  disturbed  after  land  occupied  in  good  faith  there- 
under for  twenty-five  years;  In  re  Sing  Tuck,  126  Fed.  395,  holding 
decision  of  immigration ,  commissioner  adverse  to  right  of  Chinese  to 
enter,  if  not  appealed  from,  is  conclusive  on  habeas  corpus;  Semer  v. 
Auditor-general,  133  Mich.  574,  95  N.  W.  734,  where  lands  bid  off  to 
State  for  taxes  for  more  than  eight  consecutive  years  without  applica- 
tion to  redeem  and  statutory  report  under  Acts  1895,  No.  154,  §  127,  filed, 
owner  could  not  attack  proceedings;  Chandler  v.  Calumet  etc.  Min.  Co., 
149  U.  S.  89,  37  L.  Ed.  661,  13  Sup.  Ct.  801,  lists  and  patent  to  State 
under  swamp-land  act  conclusive  as  to  what  lands  were  within  act; 
McCormick  v.  Hayes,  159  U.  S.  341,  348,  40  L.  Ed.  174,  176, 16  Sup.  Ct. 
40,  43  (reversing  83  Iowa,  93,  49  N.  W.  70),  concurrent  action  of  State 
and  Federal  officers  conclusive  as  to  what  lands  passed  under  swamp- 
land act;  Rodgers  Locomotive  Works  v.  American  Emigrant  Co.,  164 
U.  S.  571,  572,  41  L.  Ed.  557,  558,  17  Sup.  Ct.  191,  secretary's  certifi- 
cate of  lands  under  railroad  act  conclusive  that  they  were  not  swamp- 
lands; Cahn  v.  Barnes,  7  Sawy.  54,  55,  5  Fed.  330,  332,  and  Pengra  v. 
Munz,  12  Sawy.  237,  29  Fed.  834,  patent  to  wagon-road  lands  not  assail- 
able by  evidence  that  they  were  swamp-lands;  Northern  Pacific  R.  Co. 
v.  Cannon,  54  Fed.  258,  260,  4  C.  C.  A.  303,  mineral  patent  conclusive 
against  company  if  issued  before  line  of  road  was  fixed ;  Howell  v.  Killie, 
17  Colo.  91,  28  Pac.  465,  paten);  after  contest  sustained  ejectment,  though 
homestead  claim  was  pending;  Blakslee  Mfg.  Co.  v.  Blakslee's  Sons 
I.  Works,  129  N.  T.  160,  29  N.  E.  4,  patent  from  State,  valid  on  its  face, 
not  subject  to  collateral  attack;  Knapp  v.  Thomas,  39  Ohio  St.  387,  48 
Am.  Sep.  467,  holding  pardon  not  impeachable  in  habeas  corpus  pro- 
ceedings; Shanklin  v.  McNamara,  87  Cal.  389,  26  Pac.  350,  State's 
grantee  estopped  from  attacking  patent  to  Mexican  grant  by  evidence 
that  it  was  swamp-land ;  dissenting  opinion  in  Koehler  v.  Hill,  60  Iowa, 
675, 15  N.  W.  644,  majority  examining  assembly  journals  as  to  regularity 
of  adoption  of  amendment  to  Constitution;  dissenting  opinion  in  South 
End  Min.  Co.  v.  Tinney,  22  Nev.  44,  35  Pac.  97,  majority  holding  patent 
could  not  be  attacked  for  fraud  in  ejectment  suit. 

Distinguished  in  United  States  v.  Chung  Shee,  76  Fed.  954,  22  C.  C.  A. 
639,  collector's  decision  on  Chinaman's  right  of  entry  may  be  reviewed 
on  habeas  corpus ;  Silver  Bow  Min.  Co.  v.  Clark,  5  Mont.  424,  5  Pac.  581, 
and  Talbott  v.  King,  6  Mont.  106,  9  Pac.  441,  mining  location  unaffected 
by  subsequent  patent  of  land  as  town  site. 

Action  of  land  office  in  Issuing  patent  for  any  public  land  subject  to 
Bale  by  pre-emption  or  otherwise  is  conclusive  of  the  legal  title. 

Approved  in  Le  Marchel  v.  Teegarden,  133  Fed.  827,  one  attacking 
land  patent  for  mistake  of  fact  must  plead  and  prove  evidence  before 
department  from  which  mistake  resulted,  particular  mistake  and  way  in 
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which  it  occurred;  Boynton  v.  Haggart,  120  Fed.  828,  57  C.  C.  A.  301, 
holding  patent  to  swamp-lands  issued  by  auditor  and  Governor  of 
Arkansas  is  impervious  to  collateral  attack;  King  v.  McAndrews,  111 
Fed.  864,  865,  50  C.  C.  A.  29,  holding  act  of  Dakota  legislature  of  1885, 
including  portion  of  Sioux  reservation  in  city  of  Chamberlain,  did  not 
withdraw  land  from  entry  as  it  was  not  part  of  public  lands;  James  v. 
Germania  Iron  Co.,  107  Fed.  601,  46  C.  C.  A.  476,  holding  to  attack  pat- 
ent for  fraud  or  mistake,  contestant  must  allege  and  prove  evidence 
before  department  from  which  mistake  resulted,  particular  mistake 
made,  the  way  in  which  it  occurred  and  fraud  which  it  induced ;  Sharp 
v.  Stephens,  6  Sawy.  50,  Fed.  Cas.  12,710,  patent  to  one  and  his  wife, 
India,  not  to  be  avoided  at  law  by  showing  that  true  wife  was  another ; 
Cahn  v.  Barnes,  7  Sawy.  55,  5  Fed.  333,  and  Pengra  v.  Munz,  12  Sawy. 
237,  29  Fed.  834,  patent,  under  wagon-road  grant  conclusive  that  they 
were  not  swamp-lands;  Los  Angeles  Farming  etc.  Co.  v.  Hoff,  48  Fed. 
344,  patent  to  Mexican  grant  .conclusive  against  stranger  to  paramount 
title;  Northern  Pacific  R.  Co.  v.  Cannon,  54  Fed.  260,  4  C.  C.  A.  303, 
mineral  patent  issued  before  line  of  road  fixed  conclusive  against  com- 
pany ;  United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  957,  15  C.  C.  A.  96, 
certificates  to  railroad  lands  erroneously  issued  not  subject  to  collateral 
attack;  Cruz  v.  Martinez,  53  Cal.  243,  validity  of  patent  regular  on  its 
face  could  not  be  attacked  in  ejectment;  Montgomery  v.  Donnelly,  57 
Cal.  69,  patent  not  to  be  impeached  by  one  claiming  title  through  com- 
pliance with  homestead  law ;  Dreyfus  v.  Badger,  108  Cal.  65,  67,  41  Pad 
280,  281,  patent  held  conclusive  as  to  unfitness  of  land  for  cultivation. 

Swamp-land  grant  of  1850,  Imposed  upon  Secretary  of  Interior  the  duty, 
and  conferred  upon  him  the  power  to  determine  what  were  swamp-lands; 
accordingly,  in  action  at  law,  parol  evidence  is  not  admissible  to  attack 
validity  of  patent  under  that  act,  by  showing  that  the  land  was  never 
swamp-land. 

Approved  in  Marshall  Dental  Mfg.  Co.  v.  Iowa,  226  U.  S.  461,  57 
L.  Ed.  302,  33  Sup.  Ct.  168,  court  not  required  to  go  behind  findings  of 
Secretary  of  Interior  and  State  court  that  lake  was  non-navigable  and 
proper  to  be  meandered;  Sawyer  v.  Osterhaus,  212  Fed.  772,  773,  774, 
where  land  not  patented  to  State  under  swamp-land  act,  plaintiff  claim- 
ing through  conveyance  from  State  but  never  in  possession  could  not 
sustain  title  by  parol  evidence  to  show  land  was  swamp  when  act  passed ; 
Southern  Development  Co.  v.  Endersen,  200  Fed.  278,  defendant  in  quiet 
title  suit  holding  mining  claim  on  lands  patented  to  State  under  act 
granting  nonmineral  lands  to  State  could  not  show  no  title  passed  to 
State  because  lands  were  in  fact  mineral;  Le  Marchel  v.  Teagarden, 
152  Fed.  666,  where  patent  attacked  for  mistake  in  issuance,  complaint 
must  show  mistake  in  findings,  evidence  before  department  from  which 


315  FRENCH  v.  FYAN.  93  U.  S.  169-173 

it  resulted,  way  it  occurred,  and  any  fraud  inducing  it;  United  States 
v.  Chicago  etc.  Ry.  Co.,  148  Fed.  891,  where  at  time  of  passage  of  rail- 
road grant  act  and  at  date  of  filing  location  map  certain  lands  within 
grant  were  embraced  in  lists  of  lands  selected  by  State  as  swamp-lands, 
which  list  filed  with  the  Land  Department,  but  not  approved,  such  lands 
not  excluded  from  grant;  Kerns  v.  Lee,  142  Fed.  992,  acceptance  by 
Land  Department  of  final  proofs  from  homesteader  and  issuance  o,f 
patent  is  conclusive  that  land  was  not  swamp  at  time  of  passage  of 
swamp-land  act ;  Bonner  v.  Lockhart,  177  Ala.  105,  106,  59  South.  51,  52, 
holding  title  to  one  claiming  under  30  U.  S.  Stats.  837,  where  land 
selected  by  Governor  and  patent  issued,  could  not  be  attacked  by  proof 
that  land  was  occupied  when  selection  made;  Foss  v.  Johnstone,  158 
Cal.  130,  135,  110  Pac.  299,  301,  decision  of  officers  selecting  swamp- 
lands under  act  of  1850  can  be  revised  on  ground  of  fraud  or  mistake 
only  by  direct  proceeding  for  that  purpose;  Brown  v.  Parker,  127  Mich. 
394,  86  N.  W.  990,  holding  survey  of  swampy  land  adjacent  to  Lake 
Erie  by  government,  bounded  by  meander  line  of  lake,  is  conclusive  that 
land  is  not  part  of  bed  of  lake;  Lamprey  v.  Danz,  86  Minn.  322,  90 
N.  W.  580,  holding  survey  and  patent  by  government  to  State  of  lands 
as  swamp  is  conclusive  as  to  title  and  character  of  land;  McCarter  v. 
Sooy  Oyster  Co.,  78  N.  J.  L.  401,  405,  75  Atl.  214,  215,  in  suit  by  State 
to  recover  tide-lands  granted  by  State,  evidence  that  grant  of  riparian 
commissioners  was  void  because  lands  were  natural  oyster-beds  held  in- 
admissible; AUuwee  Oil  Co.  v.  Shufflin,  32  Okl.  817,  124  Pac.  18,  bill 
to  declare  land  of  Cherokee,  held  under  lease  approved  by  Secretary  of 
Interior,  to  be  held  in  trust  for  lessee  under  unapproved  lease,  held, 
without  equity;  Citizens'  Trading  Co.  v.  Bass,  30  Okl.  753,  120  Pac. 
1097,  bill  to  have  purchaser  from  holder  of  patent  of  town  lot  in  Osage 
nation  declared  trustee  for  plaintiff  held  to  be  without  equity  where  it 
did  not  allege  steps  plaintiff  took  to  procure  patent,  and  grounds  of 
commission  for  refusing  right  to  buy;  Morrow  v.  Warner  Valley  Stock 
Co.,  56.  Or.  340,  101  Pac.  181,  upholding  right  to  homestead  land,  dry 
when  settled  on,  and  unsurveyed,  though  swamp  when  act  of  1850  was 
passed ;  Small  v.  Lutz,  41  Or.  579,  69  Pac.  827,  holding  determination  by 
Secretary  of  Interior  on  application  for  patent  that  lands  were  sub- 
ject to  homestead  entry  is  conclusive  as  against  one  to  whom  they  had 
been  conveyed  by  State  as  swamp-lands;  Welsh  v.  Callvert,  34  Wash. 
255,  75  Pac.  873,  where  lands  were  sold  by  State  as  second-class  tide- 
lands,  claim  by  subsequent  applicant  to  purchase  thereof  as  oyster  lands 
that  deed  did  not  include  lands  applied  for  is  untenable;  Steel  v.  St. 
Louis  Smelting  etc.  Co.,  106  U.  S.  452,  27  L.  Ed.  228,  1  Sup.  Ct.  393, 
patent  to  mineral  land  conclusive  of  its  character,  in  action  at  law; 
Ehrhardt  v.  Hogaboom,  115  U.  S.  68,  29  L.  Ed.  346,  5  Sup.  Ct  1157, 
parol  evidence  not  admissible  as  to  character  of  land  patented  to  pre- 
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emptioner;  Noble  v.  Union  etc.  R.  Co.,  147  U.  S.  175,  37  L.  Ed.  127,  13 
Sup.  Ct.  274,  decision  of  secretary  that  company  applying  is  entitled  to 
grant  held  conclusive;  Chandler  v.  Calumet  etc.  Canal  Co.,  149  U.  S. 
89,  37  L.  Ed.  661,  13  Sup.  Ct.  801,  evidence  that  land  not  included  in 
lists  and  patent  to  State  was  swamp-land  not  admissible;  McCormick 
v.  Hayes,  159  U.  S.  340,  343,  344,  345,  346,  348,  40  L.  Ed.  174,  175,  176, 
16  Sup.  Ct.  40,  41,  42,  43,  concurrent  action  of  State  and  Federal  offi- 
cers conclusive  as  to  character  of  lands  in  question;  Rodgers  Locomo- 
tive Works  v.  American  Emigrant  Co.,  164  U.  S.  571,  41  L.  Ed.  557,  17 
Sup.  Ct.  191,  parol  evidence  not  admissible  to  show  that  lands,  certified 
as  railroad  lands,  were  swamp-lands;  Northern  Pacific  R.  Co.  v.  Cannon, 
54  Fed.  260,  4  C.  C.  A.  303,  mineral  patent  conclusive  against  company 
when  issued  before  line  of  road  was  fixed;  Scott  v.  Lockey  Inv.  Co., 
60  Fed.  36,  patent  to  land  as  agricultural  conclusive  against  one  claim- 
ing it  as  mineral;  United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  958,  15 
C.  C.  A.  96,  certificates  to  railroad  lands  erroneously  issued  not  subject 
to  collateral  attack;  New  Dunderberg  Min.  Co.  v.  Old,  79  Fed.  604,  25 
C.  C.  A.  116,  lode  patent  conclusive  against  collateral  attack;  Brown  v. 
Charles,  85  Fed.  175,  ' 'location"  under  Virginia  statute  not  subject  to 
collateral  attack;  Smith  v.  Hollis,  46  Ark.  24,  department's  rejection 
of  lands  selected  as  swamp-lands  held  conclusive;  Chism  v.  Price,  54 
Ark.  272,  15  S.  W.  1034,  approval  of  railroad's  selections  not  conclu- 
sive that  lands  had  not  passed  to  State  as  swamp-land;  Sacramento 
Valley  Rec.  Co.  v.  Cook,  61  Cal.  345,  department's  determination  that 
premises  in  question  were  swamp-lands  held  conclusive;  Gale  v.  Best, 
78  Cal.  238,  12  Am.  St.  Rep.  46,  20  Pac.  551,  patent  to  land  as  agricul- 
tural conclusive  against  subsequent  mining  location;  Dreyfus  v.  Badger, 
108  Cal.  67,  41  Pac.  281,  patent  held  conclusive  as  to  unfitness  of  land 
for  cultivation;  Saunders  v.  La  Purisima  Gold  Min.  Co.,  125  Cal.  165, 
57  Pac.  659,  patent  to  State  conclusive  of  character  of  school  lands  as 
against  collateral  attack;  Bristol  v.  Carroll  County,  95  111.  89,  listing 
of  lands  by  secretary  as  swamp-lands  held  sufficient  proof  of  charac- 
ter; Fuller  v.  Shedd,  161  111.  490,  491,  52  Am-  St.  Rep.  896,  397,  S3 
L.  R.  A.  160,  44  N.  E.  296,  department's  decision  that  premises  were  not 
swamp-lands  held  conclusive;  State  v.  Portsmouth  Sav.  Bank,  106  Ind. 
442,  446,  7  N.  £.  384,  386,  confirmed  selection  passed  title  to  lake-bed; 
Iowa  R.  &  L.  Co.  v.  Antonie,  52  Iowa,  430,  3  N.  W.  469,  commissioner's 
certificate  could  not  be  attacked  by  parol  evidence  of  character  of  land ; 
Rood  v.  Wallace,  109  Iowa,  5,  79  N.  W.  451,  decision  of  department 
that  premises  were  swamp-land  conclusive ;  Palmer  v.  Boom,  80  Mo.  101, 
103,  104,  105,  106,  parol  evidence  inadmissible  to  defeat  title  under  rail- 
road grant  of  1852 ;  Colburn  v.  Northern  Pac.  R.  Co.,  13  Mont.  484,  485, 
34  Pac.  1018,  1019,  secretary's  decision  that  certain  land  was  not  within 
grant,  held  conclusive  in  collateral  proceeding;  Keane  v.  Brygger,  3 
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Wash.  349,  28  Pae.  657,  secretary's  decree  as  to  university  lands  held 
final;  dissenting  opinion  in  McLaughlin  v.  Heid,  63  Cal.  216,  majority 
holding  patent  under  railroad  grant  might  be  attacked  on  ground  that 
the  land  was  excepted;  Koehler  v.  Hill,  60  Iowa,  625,  15  N.  W.  620, 
arguendo. 

Distinguished  in  Wright  v.  Roseberry,  121  U.  S.  508,  80  L.  Ed.  1045, 
7  Sup.  Ct.  994  (reversing  63  Cal.  254),  holding  proof  of  character  of 
land  admissible  where  it  had  not  been  certified  under  act  of  1866;  Iron 
Silver  Min.  Co.  v.  Campbell,  135  U.  S.  296,  34  L.  Ed,  159,  10  Sup.  Ct. 
768,  lode  patent,  subsequent  to  placer  patent  to  same  land,  not  conclu- 
sive as  to  known  existence  of  lode  at  time  of  earlier  patent ;  Last  Chance 
Min.  Co.  v.  Tyler  Min.  Co.,  61  Fed.  567,  9  C.  C.  A.  613,  where  patent 
is  silent,  priority  of  location  proved  by  testimony  aliunde;  Bourne  v. 
Ragan,  96  Iowa,  570,  65  N.  W.  827,  where  parol  evidence  of  character 
of  land  was  held  admissible  in  equity  suit;  Crapo  v.  Township  of  Troy, 
98  Mich.  638,  57  N.  W.  807,  patent  to  land  as  swamp-land  held  nullity 
where  it  had  been  excluded  from  lists;  Cummings  v.  Powell,  116  Mo. 
476,  38  Am.  St.  Sep.  611,  21  S.  W.  1080,  holding  patent  might  be  at- 
tacked by  showing  that  department  had  no  jurisdiction;  Mendota  Club 
v,  Anderson,  101  Wis.  490,  78  N.  W.  189,  patent  purporting  to  cover 
navigable  lake-bed  void;  dissenting. opinion  in  Sterling  v.  Jackson,  69 
Mich.  522,  37  N.  W.  863,  majority  holding  patentee  had  exclusive  right 
to  hunt,  though  his  land  was  covered  by  navigable  water;  dissenting 
opinion  in  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  418,  421,  75  Atl. 
220,  222,  majority  holding  in  suit  by  State  to  recover  tide-lands,  evi- 
dence that  grant  of  riparian  commissioners  was  void  because  lands  were 
natural  oyster-beds  was  inadmissible. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  565. 

"Where  Secretary  of  Interior  has  neglected  or  refused  to  perform  his 
duties  under  swamp-land  act,  there  being  no  way  to  compel  him  to  act,  the 
court  will,  *  to  prevent  a  total  failure  of  justice,  permit  one  claiming  such 
land  as  grantee  of  State  to  establish  its  character  by  parol  evidence. 

Approved  in  State  v.  Jones,  143  Iowa,  401,  122  N.  W.  242,  where  non- 
navigable  lake  not  meandered,  title  did  not  pass  to  State;  Campbell  v. 
United  States,  107  U.  S.  412,  27  L.  Ed.  595,  2  Sup.  Ct.  764,  importer 
might  sue  for  drawback  where  secretary  refused  to  perform  his  duty; 
Wright  v.  Roseberry,  121  U.  S.  508,  30  L.  Ed.  1045,  7  Sup.  Ct.  994  (re- 
versing 63  Cal.  254),  following  rule;  San  Francisco  Sav.  Union  v.  Irwin, 
11  Sawy.  671,  28  Fed.  710,  parol  evidence  of  character  of  land  admitted 
under  circumstances  stated  in  rule;  Wabash  etc.  Ry.  Co.  v.  llfcDougal, 
113  111.  606,  holding  parol  evidence  competent-  to  prove  tract  within 
swamp-land  act;  State  v.  Portsmouth  Sav.  Bank,  106  Ind.  442,  7  N.  E. 
384,  reaffirming  rule;  Miller  v.  Tobin,  16  Or.  549,  550,  16  Pac.  166,  167, 
where  secretary  had  failed  to  make  list  and  issue  patent. 
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Distinguished  in  Chandler  v.  Calumet  etc.  Canal  Co.,  149  U.  S.  89,  37 
L.  Ed.  661,  13  Sup.  Ct.  801,  lists  and  patents  to  State  conclusive  as  to 
what  lands  were  swamp-lands;  McCormick  v.  Hayes,  159  U.  S.  342,  345, 
347,  40  L.  Ed.  174,  175,  176,  16  Sup.  Ct.  40,  41,  42,  concurrent  action  of 
J  State  and  Federal  officers  held  conclusive  as  to  what  lands  passed  under 
swamp-land  act;  Rodgers  Locomotive  Works  v.  American  Emigrant  Co., 
164  U.  S.  572,  41  L.  Ed.  558,  17  Sup.  Ct.  191,  secretary's  certificate  of 
lands  as  railroad  lands,  held  conclusive  of  their  character;  Fuller  v. 
Shedd,  161  HI.  491,  52  Am.  St.  Rep.  397,  33  L.  R.  A.  160,  44  N.  E.  296, 
department's  rejection  of  lands  claimed  to  be  swamp-lands  held  con- 
clusive. 

Miscellaneous.  Cited  in  Janes  v.  Wilkinson,  2  Kan.  App.  369,  42  Pac. 
738,  to  point  that  open,  notorious  and  exclusive  possession  under  ap- 
parent claim  of  title  was  notice  to  purchasers  of  whatever  title  was 
asserted* 

93  V.  S.  174-188,  23  L.  Ed.  872,  BANK  OF  KENTUCKY  V.  ADAMS 

EXPRESS  00. 

Express  companies  are  common  carriers,  and,  in  absence  of  stipulation 
to  contrary,  subject  to  all  legal  responsibilities  of  such  carriers. 

Approved  in  Western  Union  Tel.  Co.  v.  Call  Publishing  Co.,  181  U.  S. 
102,  45  L.  Ed.  771,  21  Sup.  Ct.  565,  holding  common-law  principles  are 
operative  on  all  interstate  commercial  transactions  except  as  modified 
by  Congress;  Despeaux  v.  Pennsylvania  R.  Co.,  133  Fed.  1011,  where 
plaintiffs  filed  assumpsit  against  railroad  to  recover  for  unlawful  dis- 
crimination as  authorized  by  Pa.  P.  L.  72,  they  could  not,  fourteen  years 
thereafter,  amend  charging  defendants  with  common-law  liability  on 
ground  that  charges  were  unreasonable ;  Southern  Exp.  Co.  v.  Rose  Co., 
124  Ga.  585,  5  L.  R.  A.  (N.  S.)  619,  53  S.  E.  186,  granting  mandamus 
at  suit  of  private  party  to  compel  express  company  to  transport  goods; 
Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  803,  express  company  held 
liable  for  delivery  to  wrong  person;  Brockway  v.  American  Exp.  Co., 
168  Mass.  258,  47  N.  E.  87,  holding  company  could  not  stipulate  against 
liability  for  gross  negligence. 

Who  liable  as  common  carriers.    Note,  47  Am.  Dec.  650. 

Nature  of  their  business  determines  who  are  common  carriers;  hence 
express  company  cannot  throw  off  Its  fixed  legal  character  by  declaration 
or  stipulation  that  it  shall  not  be  considered  such. 

Approved  in  Dulaney  v.  United  Rys.  etc.  Co.,  104  Md.  438,  65  Atl.  48, 
company  carrying  on  express  business  over  street  railway  held  common 
carrier;  dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S. 
134,  139,  Ann.  Oas.  1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  884,  886, 
34  Sup.  Ct.  526,  majority  holding  carrier  could  limit  liability  for  loss 
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of  baggage  by  notice  through  provision  of  tariff  schedule;  Moulton  v. 
St.  Paul  etc.  Ry.  Co.,  31  Minn.  88,  47  Am.  Rep.  783, 16  N.  W.  498,  stipu- 
lation against  liability  except  for  "willful  negligence"  held  invalid; 
Witting  v.  St.  Louis  etc.  Ry.  Co.,  101  Mo.  640,  20  Am.  St.  Rep.  642,  10 
L.  R.  A.  605,  14  S.  W.  745,  company  having  stipulated  against  liability 
as  insurer  must  still  use  due  care;  Rocky  Mount  Mills  v.  Wilmington 
etc.  R.  Co.,  119  N.  C.  709,  56  Am.  St.  Rep.  687,  25  S.  E.  856,  membership 
in  freight  association  did  not  alter  company's  liability  to  shipper;  Gaines 
y.  Union  Transp.  &  Ins.  Co.,  28  Ohio  St.  447,  stipulation  against  loss 
by  fire  did  not  excuse  negligence;  Ballon  v.  Earle,  17  R.  I.  445,  33  Am. 
St.  Rep.  885,  14  L.  R.  A.  436,  22  Atl.  1114,  limitation  of  liability  to 
agreed  valuation  did  not  make  carrier  mere  bailee;  Gulf  etc.  Ry.  Co.  v. 
Vaughn,  4  Tex.  App.  Civ.  273,  following  rule. 

Duty  of  common  carrier  Is  to  transport  and  deliver  safely,  and  ha  Is 
made  by  law  an  insurer  against  failure  to  perform  that  duty,  except  it  be 
caused  by  public  enemy  or  act  of  God. 

Approved  in  Murray  v.  Chicago  etc.  Ry.  Co.,  62  Fed.  40,  holding 
common  law  applicable  to  rate  case  against  interstate  carrier;  Milne  v. 
Douglass,  4  McCrary,  371,  13  Fed.  39,  connecting  carriers  held  jointly 
liable ;  Southern  Exp.  Co.  v.  Van  Meter,  17  Fla,  803,  company  held  liable 
for  agent 's  delivery  to  wrong  person;  Austin  v.  St.  Louis  etc.  R.  Co., 
15  Mo.  App.  203,  carrier  not  excused  by  employment  of  means  of  trans- 
portation furnished  by  others;  Texas  Exp.  Co.  v.  Dupree,  2  Tex.  App. 
Civ.  276,  and  Gulf  C.  &  S.  F.  R.  Co.  v.  Golding,  3  Tex.  App.  Civ.  61, 
having  agreed  to  transport  and  deliver  beyond,  company  cannot  limit 
its  liability  to  loss  upon  its  own  line. 

Damages  "by  the  elements"  within  contract  stipulations.    Note, 
63  L.  R.  A.  677. 

By  special  contract  with  his  employers,  a  common  carrier  may  be  to 
some  extent  excused,  if  the  limitations  of  responsibility  are,  In  Judgment 
of  law,  reasonable,  and  not  against  public  policy. 

Approved  in  Can  v.  Texas  etc.  Ry.  Co.,  194  U.  S.  431,  48  L.  Ed.  1057, 
24  Sup.  Ct.  663,  exemption  of  carrier  from  liability  for  damages  by  fire 
expressed  in  bill  of  lading  is  valid  though  option  to  ship  under  common- 
law  liability  not  actually  presented  to  shipper;  United  States  v.  Cobb, 
163  Fed.  796,  bill  of  lading  for  shipment  of  logs  to  foreign  port  held  to 
reasonably  comply  with  requirements  of  act  of  February  13,  1893,  as  to 
provisions  limiting  liability  for  negligence;  Arthur  v.  Texas  etc.  Ry.  Co., 
139  Fed.  130,  71  C.  C.  A.  391,  where  shipper  accepted  bill  of  lading  for 
transportation  of  cotton  containing  fire  exemption  clause  without  re- 
questing rate  under  common-law  liability,  carrier  not  liable  for  loss  by 
fire  not  due  to  its  negligence;  Saunders  v.  Southern  Ry.  Co.,  128  Fed.  19, 
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62  C.  C.  A.  523,  applying  rule  to  contract  releasing  carrier  from  loss  or 
damage  to  baggage  of  theatrical  troupe;  Adams  Express  Co.  v.  Adams, 
29  App.  D.  C.  256,  holding  carrier  liable  for  full  value  of  lost  baggage 
when  receipt  stating  value  was  filled  in  without  knowledge  of  owner  by 
unauthorized  person;  Lefebure  v.  American  Express  Co.,  160  Iowa,  66, 
139  N.  W.  1122,  upholding  contract  limiting  liability  to  declared  value 
of  horses,  made  in  consideration  of  lower  rate;  Southern  Express  Co.  v. 
Rothenberg,  87  Miss.  659,  40  South.  65,  stipulations  in  contract  of  ex- 
press company  that  negligence  of  railroad  shall  not  be  imputed  to 
express  company  and  limiting  liability  for  loss  to  fifty  dollars  irre- 
spective of  value  of  package,  are  void ;  Rose  v.  Northern  Pac.  Ry.  Co., 
35  Mont.  77, 119  Am.  St.  Rep.  836,  88  Pac.  769,  upholding  contract  limit- 
ing liability  for  loss  of  baggage  to  fixed  sum;  St.  Louis  etc.  R.  Co.  v. 
Zickaf  oose,  39  Oki.  310,  135  Pac.  410,  6  N.  C.  C.  A.  729,  upholding  pro- 
vision in  bill  of  lading  of  livestock  requiring  notice  of  loss  before  stock 
received  or  mingled  with  other  stock ;  Cox  v..  Central  Vt.  R.  R.  Co.,  170 
Mass.  136,  49  N.  E.  100,  stipulation  for  written  claim  within  thirty  days 
held  unreasonable,  but  stipulation  for  no  action  on  claim  after  three 
months,  held  valid;  Witting  v.  St.  Louis  etc.  Ry.  Co.,  101  Mo.  640,  20 
Am,  St.  Rep.  642,  10  L.  R.  A.  605,  14  S.  W.  745,  holding  company  might 
stipulate  against  liability  as  insurer;  Ballon  v.  Earle,  17  R.  I.  445,  S3 
Am,  St.  Rep.  885,  14  L.  R.  A  436,  22  Atl.  1114,  sustaining  receipt  limit- 
ing liability  to  fifty  dollars  valuation;  Schaller  v.  Chicago  etc.  R.  Co., 
97  Wis.  36,  71  N.  W.  1043,  stipulation  against  liability  for  loss  by  fire, 
except  through  fault  of  company's  agent,  held  binding;  dissenting  opin- 
ion in  Merchants '  etc.  Co.  v.  Bloch,  86  Tenn.  426,  6  S.  W.  892,  majority 
holding  express  company  could  not  stipulate  against  liability  for  loss  by 
connecting  line  employed. 

Carriers'  contract — Effect  of  words  " notices,' '  "railway  tickets," 
"baggage  checks,"  etc.    Note,  5  Am.  St  Rep.  722,  726. 

Public  policy  demands  that  right  of  shipper  to  absolute  security  against 
negligence  of  carrier,  and  all  persons  engaged  in  performing  his  duty,  shall 
not  be  taken  away  by  any  arrangement  or  agreement  between  the  parties 
to  the  service. 

Approved  in  Adams  Express  Co.  v.  Croninger,  226  U.  S.  509,  44 
L.  R.  A  (N.  S.)  257,  57  L.  Ed.  321,  33  Sup.  Ct.  148,  holding  carrier 
could  limit  liability  for  loss  to  agreed  value  by  agreement  made  for  pur- 
pose of  obtaining  lower  rates ;  Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed. 
203,  118  C.  C.  A.  383,  holding  attendant  of  cattle  shipment  was  pas- 
senger for  hire,  and  carrier  could  not  exempt  itself  by  contract  from 
liability  for  injury  to  him  due  to  its  negligence;  Smeltzer  v.  St.  Louis 
etc.  E.  Co.,  158  Fed.  665,  holding  carrier  receiving  goods  for  carriage 
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and  issuing  through  bill  of  lading  could  not  exempt  itself  from  liability 
for  loss  by  negligence  of  connecting  carriers;  Southern  Express  Co.  v. 
Hanaw,  134  Ga.  458,  139  Am.  St.  Rep.  227,  6£  S.  E.  950,  where  no  value 
put  on  goods  by  shipper,  delivery  of  receipt  stating  carrier  is  not  liable 
for  loss  beyond  stated  sum  was  ineffective  to  limit  liability;  Pittsburg 
etc.  Ry.  Co.  v.  Mitchell,  175  Ind.  206,  91  N.  E.  739,  holding  void  provi- 
sions of  bill  of  lading  limiting  liability  of  carrier  to  loss  on  its  own  line ; 
Adams  Express  Co.  v.  Cook,  162  Ky.  597,  172  S.  W.  1098,  upholding 
provision  in  contract  requiring  notice  of  loss  in  thirty  days;  Donovan 
v.  Wells,  Fargo  &  Co.,  265  Mo.  305,  177  S.  W.  844,  upholding  contract 
limiting  liability  for  loss  based  on  declared  value;  Nelson  v..  Great 
Northern  Ry.,  28  Mont.  323,  72  Pac.  650,  holding  under  Civ.  CodeT 
§§  2876,  2877,  2912,  common  carrier  cannot  by  special  contract  limit  its 
liability  for  delay  in  transportation  of  property  arising  from  its  own 
or  its  servant's  negligence;  Zetler  v.  Tonopah  etc.  R.  Co.,  35  Nev.  384, 
L.  R.  A.  1916A,  1270,  129  Pac.  300,  carrier  held  liable  where  baggage 
lost  through  negligent  delivery  to  wrong  person  though  contract  limited 
liability  to  fixed  value  unless  higher  rate  was  paid;  Kime  v.  Southern 
Ry.  Co.,  160  N.  C.  463,  43  L.  R.  A.  (N.  S.)  617,  76  S.  E.  512,  holding 
provisions  of  bill  of  lading  relieving  carrier  from  liability  for  loss  due 
to  defective  condition  of  body  of  car  in  which  horses  were  shipped  did 
not  operate  to  relieve  from  liability  where  horses  were  suffocated  by 
failure  to  ventilate ;  St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  600,  130  Pac. 
1095,  holding  act  of  June  29,  1906,  controlled  State  laws  as  to  right  of 
carrier  to  limit  liability  for  loss  on  interstate  shipment;  Wells  v.  Great 
Northern  Ry.  Co.,  59  Or.  170,  34  L.  R.  A.  (N.  S.)  178,  114  Pac.  94,  1 
N.  C.  C.  A.  665,  carrier  held*  liable  for  negligent  loss  of  watchmaker's 
tools  carried  as  baggage,  though  special  contract  limited  liability  to  fixed 
sum;  N.  H.  Blitch  Co.  v.  Atlantic  Coast  Line  R.  R.  Co.,  87  S.  C.  109, 
69  S.  E.  16,  State  court  has  jurisdiction  of  suit  to  recover  overcharge  of 
carrier  for  icing  cars  for  interstate  shipment;  Tanset  v.  Garden  City 
State  Bank,  24  S.  D.  253,  123  N.  W.  688,  bank  not  liable  for  loss  in 
transmitting  money  received  by  agent  bank  in  distant  city  employed  to 
collect  check  on  such  city  deposited  with  bank  for  collection;  Teal  v. 
Walker,  111  U.  S.  252,  28  L.  Ed.  419,  4  Sup.  Ct.  425,  contract  to  surren- 
der mortgaged  premises  before  foreclosure  against  public  policy  in  Ore- 
gon; Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  442,  32  L.  Ed. 
792,  9  Sup.  Ct.  472  (affirming  22  Biatchf.  397,  22  Fed.  728),  clause  in 
bill  of  lading  exempting  steamship  company  from  responsibility  for  loss 
by  its  negligence  held  void ;  The  Steamship  Colon,  9  Ben.  356,  Fed.  Cas. 
3023,  stipulation  excepting  act  or  default  of  master  or  mariners  did  not 
excuse  bad  stowage;  The  Hadji,  22  Biatchf.  236,  20  Fed  876  (affirming 
18  Fed.  460),  exception  of  damage  that  may  be  insured  against  does  not 
excuse  negligence ;  The  Saratoga,  20  Fed.  870,  such  attempted  exemption 
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did  not  excuse  loss  by  theft  due  to  crew's  negligence ;  The  Surrey,  26  Fed. 
795,  796,  "consignee's  risk  and  expense"  did  not  excuse  improper  dis- 
charge, without  due  notice;  Eells  v.  St.  Louis  etc.  Ry.  Co.,  52  Fed.  907, 
limitation  of  liability  to  one  hundred  dollars,  without  reference  to  value, 
not  binding;  Voight  v.  Baltimore  etc.  Ry.  Co.,  79  Fed.  563,  contracts  by 
which  express  messenger  indirectly  released  railroad  from  all  liability 
not  binding ;  Cox  v.  Central  Vt.  R.  R.  Co.,  170  Mass.  136,  49  N.  E.  100, 
absolute  stipulation  against  liability  for  loss  by  fire  held  invalid;  Moul- 
ton  v.  St.  Paul  etc.  Ry.  Co.,  31  Minn.  88,  47  Am.  Rep.  783, 16  N.  W.  498, 
arbitrary  limitation  of  liability  to  certain  sum  not  binding;  Chicago  etc. 
R.  Co.  v.  Witty,  32  Neb.  283,  29  Am  St.  Rep.  441,  49  N.  W.  185,  stipula- 
tion against  loss,  except  by  gross  negligence,  held  void;  Durgin  v. 
American  Exp.  Co.,  66  N.  H.  279,  9  L  R.  A,  455,  20  Atl.  330,  reaffirming 
rule;  Capehart  v.  Seaboard  etc.  R.  Co.,  81  N.  C.  442,  31  Am,  Rep.  507, 
stipulation  that  claim  must  be  adjusted  before  removal  of  goods,  and 
made  in  writing  within  thirty  days,  held  invalid ;  Merchants'  etc.  Trans- 
portation Co.  v.  Bloch,  86  Tenn.  408,  6  Am,  St.  Rep.  856,  6  S.  W.  886, 
stipulation  against  liability  for  negligence  of  subcarrier  held  invalid; 
Black  v.  Goodrich  Transp.  Co.,  55  Wis.  322,  42  Am.  Rep.  714,  13  N.  W. 
246,  limitation  to  certain  amount  stamped  on  receipt  invalid  in  case  of 
loss  by  negligence;  Davis  v.  Chicago  etc.  R.  Co.,  93  Wis.  481,  57  Am. 
St.  Rep.  939,  33  L.  R.  A.  658,  67  N.  W.  19,  applying  rule  to  stipulation 
in  drover's  ticket. 

Distinguished  in  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S.  338,  28  L.  Ed. 
720,  5  Sup.  Ct.  153,  and  Ballou  v.  Earle,  17  R.  I.  445,  448,  33  Am.  St. 
Rep.  885,  888, 14  L.  R.  A.  436,  437,  22  Atl.  1114, 1115,  sustaining  contract 
limiting  carrier's  liability  to  stipulated  valuation;  Phoenix  Ins.  Co.  v. 
Erie  Transp.  Co.,  117  U.  S.  322,  29  L.  Ed.  879,  6  Sup.  Ct.  754  (affirming 
10  Biss.  29,  Fed.  Cas.  11,112),  contract  that  carrier,  when  liable  for  loss, 
shall  have  benefit  of  insurance  held  valid;  Hartford  Fire  Ins.  Co.  v. 
Chicago  etc.  Ry.  Co.,  70  Fed.  204,  30  L.  R.  A.  198,  17  C.  C.  A.  6$,  lease 
of  right  of  way,  with  exemption  from  liability  for  loss  to  lessees  by  fire, 
held  valid ;  Taylor  v.  Little  Rock  etc.  R.  Co.,  32  Ark.  399, 229  Am.  Rep.  3, 
stipulation  against  loss  by  act  of  connecting  carrier  held  valid;  dissent- 
ing opinion  in  Merchants'  etc.  Transportation  Co.  v.  Bloch,  86  Tenn.  426, 
432,  6  S.  W.  892,  894,  majority  holding  express  company  oeuld  not  stipu- 
late against  liability  for  negligence  of  connecting  line  employed. 

Stipulations  which  railroad  company  may  not  extort  from  shippers, 
and  effect  of  such  stipulations  if  extorted.  Note,  13  Am,  St.  Rep. 
783. 

Liability  and  responsibility  of  common  carriers.  Note,  49  Am,  St. 
Rep.  613. 

Limitations  of  carrier's  liability  in  bills  of  lading.  Note,  88  Am. 
St.  Rep.  95,  97,  101,  104. 
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Contract  purporting  to  limit  the  liability  of  common  carrier  most  be 
reasonably  construed,  and,  if  posssible,  consistently  with  the  law. 

Approved  in  The  Boskenna  Bay,  40  Fed.  94,  6  L.  B.  A.  176,  sustaining 
j  valid  a  contract  by  which  shipper  waived  notice  of  discharge. 


It  is  not  to  be  presumed  that  the  parties  to  a  contract  intended  to  make 
one  which  the  law  does  not  allow. 

Approved  in  Saunders  v.  Southern  Ry.  Co.,  128  Fed.  23,  62  C.  C.  A. 
523,  holding  contract  by  theatrical  manager  releasing  carrier  "from  loss 
or  damage  to  baggage"  does  not  in  terms  release  it  from  liability  for 
negligence,  and  does  not  exclude  loss  or  damage  so  arising. 

Ballroad  company  transporting  express  company's  messenger  and  ex- 
press packages  in  his  custody,  for  hire,  is  agent  of  the  express  company. 

Approved  in  American  Express  Co.  v.  Ogles,  36  Tex.  Civ.  409,  81  S.  W. 
1025,  where  express  company  obtained  from  railroad  a  train  for  par- 
ticular shipment  of  stock,  shipment  being  accompanied  by  express  mes- 
senger, though  train  operated  by  railroad  crew,  express  company  is  liable 
for  railroad's  negligence. 

Distinguished  in  McCarn  v.  International  etc.  R.  Co.,  84  Tex.  356,  31 
Am.  St.  Rep.  54,  19  S.  W.  548,  holding  railroad  company  might  limit 
its  liability  to  loss  upon  its  own  line. 

Common  canter,  e.  g.v  express  company,  who  undertakes  for  himself 
to  perform  an  entire  service,  may  employ  an  agency  subordinate  to  him,  but 
cannot  constitute  another  person  or  corporation  the  agent  of  his  consignor 
or  consignee. 

Approved  in  United  States  v.  Union  Pac.  R.  Co.,  213  Fed.  334,  130 
C.  C.  A.  34,  holding  carrier  liable  for  delay  in  shipment  of  livestock 
caused  by  terminal  company  employed  to  shift  cars  to  another  line;  Bur- 
lingame  v.  Adams  Express  Co.,  171  Fed.  903,  holding  express  company 
presumed  to  be  common  carrier  between  points  of  receipt  and  delivery 
named  in  complaint  alleging  delivery  of  goods  to  it  addressed  to  con- 
signee; Simmons  Hardware  Co.  v.  St.  Louis  etc.  Ry.  Co.,  140  Mo.  App. 
141,  120  S.  W.  666,  holding  carrier  contracting  to  carry  to  destination 
eould  not  limit  liability  to  loss  on  own  line;  Southern  Exp.  Co.  v.  Van 
Meter,  17  Fla.  803,  company  liable  for  wrong  delivery  by  its  agent; 
Fischer  v.  Merchants'  Disp.  Co.,  13  Mo.  App.  138,  term  "to  be  for- 
warded/' in  bill,  did  not  fix  liability  of  company  as  mere  forwarder; 
Austin  v.  St.  Louis  etc.  Co.,  15  Mo.  App.  203,  that  means  of  transporta- 
tion was  furnished  by  others  did  not  relieve  carrier;  Merchants'  etc. 
Transp.  Co.  v.  Bloch,  86  Tenn.  408,  6  Am.  St  Rep.  856,  6  S.  W.  886, 
railroad  companies  held  to  be  agents  of  express  company  employing 
them  for  transportation;  Galveston  etc.  Ry.  Co.  v.  Allison,  59  Tex.  198, 
by  deviation  from  agreed  route,  carrier  became  liable  for  negligence  of 
connecting  line. 
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Stipulation  by  an  express  company  that  it  should  not  be  liable  for  loss 
by  fire  cannot  be  reasonably  construed  as  exempting  it  from  liability  for 
loss  by  fire  caused  by  negligence  of  railroad  company  employed  in  the 
transportation. 

Approved  in  Arthur  v.  Texas  etc.  Ry.  Co.,  204  U.  S.  514,  51  L.  Ed.  593, 
27  Sup.  Ct.  338,  holding  where  bill  of  lading  relieved  carrier  from  loss 
by  fire,  burden  was  on  shipper  to  show  loss  occurred  through  negligence 
of  carrier;  The  Queen  of  the  Pacific,  180  U.  S.  56,  45  L.  Ed.  422,  21 
Sup.  Ct.  281,  upholding  stipulation  for  notice  of  claim  of  loss  within 
thirty  days  from  date  of  shipment  in  bill  of  lading  for  goods  carried 
from  San  Francisco  to  San  Pedro;  Washburn-Crosby  Co.  v.  William 
Johnson  etc.  Co.,  125  Fed.  274,  60  C.  C.  A.  187,  holding  clause  in  bill 
of  lading  that  merchandise  on  wharf  awaiting  shipment  or  delivery  is  at 
owner's  risk  of  loss  or  damage  by  fire  or  flood  applies  where  goods  were 
burned  on  wharf  before  shipment;  Taylor  v.  Wells  Fargo  &  Co.,  220 
Fed.  799,  holding  void,  under  employers'  liability  act,  agreement  by  ex- 
press messenger  employed  by  railroad,  over  whose  line  he  was  to  run, 
that  railroad  should  not  be  liable  for  injuries;  Muser  v.  Holland,  17 
Blatchf .  414,  1  Fed.  383,  express  company  held  liable  for  loss  by  fire 
caused  by  railroad  company 's  negligence ;  The  Hadji,  22  Blatchf.  238,  20 
Fed.  878  (affirming  18  Fed.  461),  "no  damage  that  can  be  insured  against 
will  be  paid  for,"  does  not  relieve  from  liability  for  negligence;  Cox  v. 
Central  Vt.  R.  R.  Co.,  170  Mass.  136,  49  N.  E.  100,  absolute  stipulation 
against  loss  by  fire  held  invalid;  Merchants'  etc.  Transp.  Co.  v.  Bloch, 
86  Tenn.  408,  6  Am,  St.  Rep.  856,  6  S.  W.  886,  stipulation  against  lia- 
bility for  loss  by  subcarrier  held  invalid. 

Distinguished  in  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S.  339,  28  L.  Ed. 
720,  5  Sup.  Ct.  155,  sustaining  contract  limiting  carrier's  liability  to 
agreed  valuation;  McCara  v.  International  etc.  R.  Co.,  84  Tex.  356,  31 
Am.  St.  Rep.  54,  19  S.  W.  548,  sustaining  contract  limiting  company's 
liability  to  loss  on  its  own  line;  dissenting  opinion  in  Merchants'  etc. 
Transp.  Co.  v.  Bloch,  86  Tenn.  426,  432,  6  S.  W.  892,  894,  majority  hold- 
ing express  company  could  not  stipulate  against  loss  by  connecting  line 
employed. 

Effect  of  particular  stipulations  in  bill  of  lading.    Note,  38  Am.  Dec. 
424. 

Duties  of  express  companies  as  common  carriers.    Note,  61  Am.'  St. 
Rep.  360,  361,  363,  364,  365,  372,  380,  381. 

Relations  of  express  companies  and  their  employees  to  other  com- 
mon carriers.    Note,  62  Am.  St.  Rep.  525. 

Liability  of  common  carriers  and  forwarders.    Note,  85  Am.  Dec. 
231. 

Validity  and  effect  of  stipulation  limiting  liability  of  carrier  of 
goods  for  loss  by  fire.    Note,  20  Ann.  Gas.  230. 
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Railroad  company  does  not  insure  carriage  of  matter  transported  for 
express  companies,  where  it  is  pnt  in  a  part  of  car  set  aside  for  use  of 
latter,  and  remains  in  custody  of  latter's  messenger. 

Distinguished  in  Voight  v.  Baltimore  etc.  Ry.  Co.,  79  Fed.  567,  con- 
tracts, effect  of  which  was  to  release  railroad  from  all  liability  for  in- 
jury to  messenger,  held  void. 

Duty  of  connecting  carrier  to  know  contract  made  by  initial  car- 
rier.   Note,  52  L.  R.  A.  (N.  S.)  864. 

If  consignee  can  sue  railroad  company,  transporting  packages  for  ex- 
press company,  for  loss  by  its  fault,  he  must  claim  through  his  contract 
with  the  latter  company;  and  if  the  packages  were  delivered  to  railroad 
company  without  stipulation  to  contrary,  it  would  be  an  insurer  both  to 
the  express  company  and  consignee. 

Approved  in  Packard  v.  Taylor,  35  Ark.  408,  409,  S7  Am.  Rep.  41,  42, 
connecting  carrier  held  liable  to  consignee. 

Distinguished  in  McCarn  v.  International  etc.  Ry.  Co.,  84  Tex.  356, 
31  Am.  St.  Rep.  54, 19  S.  W.  548,  railroad  company  may  limit  its  liability 
to  loss  on  its  own  line. 

Supreme  Court  will  take  judicial  notice  of  the  well-known  course  of 
business  in  this  country. 

Approved  in  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Moore,  166  Fed.  667, 
23  L.  R.  A.  (K.  S.)  962,  92  C.  C.  A.  357,  jurors  can  apply  their  own 
observation  and  experience  to  evidence;  Blake  v.  Third  Nat.  Bank,  219 
Mo.  662,  118  S.  W.  645,  party  bound  to  take  notice  of  usual  course  of 
business  in  discounting  note;  Wiggins  Ferry  Co.  v.  Chicago  etc.  R.  Co., 
5  Mo.  App.  375,  judicial  notice  taken  of  innovation  caused  by  introduc- 
tion of  car-ferry  system. 

Stipulation  by  express  company  that  it  shall  not  he  responsible  for  loss 
by  fire  merely  exempts  it  from  loss  by  fire  caused  by  acts  of  persons  not 
agents  or  agencies  for  the  transportation. 

Approved  in  The  Hadji,  22  Blatchf.  238,  20  Fed.  878  (affirming  18 
Fed.  461),  exception  of  damage  that  can  be  insured  against  does  not 
relieve  from  liability  for  negligence;  California  Powder  Works  v.  At- 
lantic etc.  R.  Co.,  113  Cal.  336,  36  L.  R.  A.  653,  45  Pac.  693,  stipulation 
against  loss  by  fire  held  valid,  no  negligence  being  shown ;  Black  v.  Good- 
rich Transp.  Co.,  55  Wis.  322,  42  Am.  Rep.  714, 13  N.  W.  246,  limitation 
to  arbitrary  amount  by  stamping  receipt  not  binding  where  loss  was  by 
negligence. 

Delivery  of  bill  of  lading  by  carrier,  and  its  acceptance  by  consignor 
at  time  of  delivery  of  goods,  is  deemed  to  constitute  a  contract  between 
the  parties,  with  the  conditions  contained  in  the  bill  of  lading;  and  it  is 
immaterial  that  it  was  not  read  at  this  time. 
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Approved  in  Wertheimer  v.  Pennsylvania  R.  Co.,  17  Blatchf.  422,  1 
Fed.  233,  bill  limiting  liability  to  carrier's  negligence  held  binding;  The 
Henry  B.  Hyde,  82  Fed.  683,  shipper  bound  by  conditions  stamped  on 
bill  of  lading;  Louisville  etc.  R.  Co.  v.  Wilson,  119  Ind.  356,  4  L.  R.  A. 
246,  21  N.  E.  343,  parol  agreement  as  to  freight  rates  merged  in  bill 
of  lading;  Merrill  v.  American  Express  Co.,  62  N.  H.  515,  stipulation 
in  bill  that  carrier  be  "liable  as  forwarders  only"  held  binding;  Schaller 
v.  Chicago  etc.  R.  Co.,  97  Wis.  42,  71  N.  W.  1045,  shipper  bound  by  bill 
of  lading,  though  ignorant  of  its  terms. 

Distinguished  in  The  Arctic  Bird,  169  Fed.  172,  holding  where  goods 
laden  under  written  contract  for  shipment,  such  contract  cannot  after- 
ward be  changed  by  carrier  delivering  bill  of  lading  containing  new 
limitations  which  shipper  accepts  without  reading  and  without  knowl- 
edge of  changes;  Patrick  v.  Missouri  etc.  Ry.  Co.,  5  Ind.  Ter.  751,  88 
S,  W.  332,  holding  delivery  to  illiterate  wife  of  shipper  of  bill  of  lading 
limiting  liability  without  making  known  contents  thereof  did  not  relieve 
carrier  of  liability. 

Conflict  of  laws  as  to  carrier's  contracts.    Note,  63  L.  R.  A.  523. 

Miscellaneous.  Cited  in  1  Flipp.  259,  Fed.  Cas.  889,  to  same  ease  in 
lower  court. 

93  U.  8.  188-198,  23    L.  Ed.  846,  UNITED    STATES  ▼.  FORTY-THREE 
GALLONS  OF  WHISKEY. 

Congress  has  exclusive  and  unfettered  power  to  regulate  commerce  with 
the  Indian  tribes,  and  its  existence  implies  right  to  exercise  it  whenever 
there  is  a  subject  to  act  upon. 

Approved  in  Jopiin  Mercantile  Co.  v.  United  States,  213  Fed.  933, 
Ann.  0a&  19160,  470,  131  C.  C.  A.  160,  and  Ex  parte  Webb,  225  U.  S. 
684,  56  L.  Ed.  1257,  32  Sup.  Ct.  769,  both  holding  Oklahoma  enabling 
act  did  not  repeal  act  of  1895,  relating  to  carriage  of  liquor  from  outside 
new  State  to  part  which  was  formerly  Indian  Territory;  Buttfield  v. 
Stranahan,  192  U.  S.  493,  48  L.  Ed.  534,  24  Sup.  Ct.  354,  upholding  tea 
inspection  act  (29  Stat.  604),  which  prevents  importation  of  impure  and 
unwholesome  food;  United  States  Express  Co.  v.  Friedman,  191  Fed. 
678,  112  C.  C.  A.  219,  holding  Oklahoma  enabling  act  did  not  repeal  act 
of  1897,  prohibiting  introduction  of  liquor  into  Indian  country  within 
limits  of  new  State ;  Gearlds  v.  Johnson,  183  Fed.  613,  614,  615,  617,  623, 
Congress  can  prohibit  introduction  of  liquor  into  country  adjoining 
Indian  country  within  State;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed. 
658,  659,  upholding  Hepburn  act  of  1906,  making  initial  carrier  liable 
for  loss  on  connecting  lines;  United  States  v.  Popper,  98  Fed.  425,  up- 
holding 29  Stat.  512,  making  it  unlawful  to  deposit  with  common  car* 
rier,  for  carriage  from  one  State  or  territory  to  another,  any  article 
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designed  or  intended  to  prevent  conception;  Renfrow  v.  United  States, 
3  Okl.  166,  41  Pae.  90,  Indian  who  has  received  allotment  of  land,  taken 
oath  of  allegiance  and  become  elector  of  State,  is  within  inhibition  of 
Rev.  Stats.,  §  2139,  prohibiting  sale  of  liquor  to  Indians,  where  govern- 
ment has  not  released  him  from  control  of  Indian  agent;  dissenting 
opinion  in  Lottery  Cases,  188  U.  S.  374,  47  L.  Ed.  508,  23  Sup.  Ct.  334, 
majority  upholding  28  Stat.  963,  punishing  deposit  of  lottery  matter  in 
mails  for  carriage  from  one  State  to  another;  United  States  v.  Martin, 
8  Sawy.  478,  14  Fed.  820,  holding  rule  not  altered  by  fact  that  reserva- 
tion is  within  State  limits;  United  States  v.  Boyd,  68  Fed.  582,  though 
separated  from  their  tribe,  North  Carolina  Cherokees  are  subject  to 
guardianship  of  United  States;  Renfrow  v.  United  States,  3  Okl.  166, 
41  Pac.  90,  prosecution  for  selling  liquor  to  naturalized  Indian  still 
under  control  of  agent ;  Moore  v.  Commissioners,  2  Wyo.  22,  county  could 
not  tax  Indian  trader  on  reservation. 

Limited  in  Stacy  v.  La  Belle,  99  Wis.  522,  67  Am.  St.  Rep.  880,  41 
L.  R.  A.  421,  75  N.  W.  61,  holding  State  court  had  jurisdiction  of  action 
on  contract  by  white  against  Indian. 

Congress  may  exclude  spirituous  liquors  not  only  from  existing  Indian 
country,  but  from  that  which  has  ceased  to  be  such,  by  reason  of  its  cession 
to  the  United  States. 

Approved  in  United  States  v.  Nice,  241  U.  S.  598,  60  L.  Ed.  1195,  36 
Snp.  Ct.  696,  making  of  allotments  or  trust  patents  under  general  allot- 
ment acts  of  1887  and  1889  did  not  deprive  Congress  of  power  to  con- 
trol sale  of  liquors  to  allottee  Indians;  Johnson  v.  Gearlds,  234  U.  S. 
436,  439,  445,  58  L.  Ed.  1389,  1390,  1393,  34  Sup.  Ct.  794,  provisions  of 
Chippewa  treaty  of  1855,  prohibiting  sale  of  liquor,  not  repealed  by 
admission  of  Minnesota  as  State  or  by  treaties  of  1865  and  1867;  United 
States  v.  Myers,  206  Fed.  394, 124  C.  C.  A.  269,  holding  by  cession  under 
treaty  ratified  June  6,  1900,  lands  ceded  ceased  to  be  Indian  lands  sub- 
ject to  section  2148,  Revised  Statutes;  Bates  v.  Clark,  95  U.  S.  208,  24 
la.  Ed.  473,  Indian  country  ceased  to  be  such  when  Indians  surrendered 
title  to  the  soil;  United  States  v.  Forty-three  Gal.  Whiskey,  108  U.  S. 
494,  27  L.  Ed.  804,  2  Sup.  Ct.  908,  though  ceded  territory  was  within 
district  covered  by  Federal, license;  United  States  v.  Payne,  2  McCrary, 
305,  8  Fed.  895,  lands  ceded  by  Indians,  but  used  by  government  for 
Indian  occupancy,  remained  "Indian  country." 

Distinguished  in  Evans  v.  Victor,  204  Fed.  366,  36P,  122  C.  C,  A.  531, 
holding  sections  2139  and  2140,  Revised  Statutes,  did  not  apply  to  lands 
within  limits  of  Oklahoma  cities,  Indian  title  to  which  had  been 
extinguished. 

Validity  and  construction  of  statute  forbidding  sale  of  liquor  to 
Indians.    Note,  Ann.  Cas,  1912B,  1090. 
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Power  to  define  Indian  country,  within  which  unlicensed  introduction 
and  sale  of  liquors  was  prohibited,  Includes  that  of  enlarging  the  prohibited 
boundaries.  This  may  be  done  by  provision  in  treaty  ceding  such  territory, 
though  within  State  lines. 

Approved  in  Joplin  Mercantile  Co.  ▼.  United  States,  236  TJ.  S.  646, 
59  L.  Ed.  711,  35  Sup.  Ct.  291,  Oklahoma  enabling  act  did  not  repeal 
acts  of  1892  and  1897,  prohibiting  introduction  of  liquor  into  Indian 
country  within  Oklahoma;  Perrin  v.  United  States,  232  U.  S.  483,  485, 
58  L.  Ed.  694,  695,  34  Sup.  Ct.  387,  agreement  with  Sioux  Indians  of 
1894,  prohibiting  sale  of  liquor  in  whole  of  reservation,  is  valid,  and 
continues  in  force  though  allottee  Indians  held  but  small  portion  of  tract ; 
United  States  v.  Sandoval,  231  U.  S.  47,  49,  58  L.  Ed.  114,  115,  34  Sup. 
Ct.  1,  Congress  can  exclude  liquors  from  lands  of  pueblo  Indians  in 
State  of  New  Mexico ;  United  States  v.  Twelve  Bottles  of  Whisky,  201 
Fed.  192,  and  Clairmont  v.  United  States,  225  U.  S.  558,  56  L.  Ed.  1204, 
32  Sup.  Ct.  787,  both  holding  treaty  prohibition  against  sale  of  liquor 
did  not  apply  where  land  withdrawn  from  reservation  and  Indian  title 
extinguished;  Dick  v.  United  States,  208  U.  S.  355,  52  L.  Ed.  526,  28 
Sup.  Ct.  399,  holding  agreement  of  1893  with  Nez  Perce  Indian  giving 
control  to  United  States  as  to  liquor  traffic  continued  in  force  after 
admission  of  Idaho  as  State;  United  States  v.  Gardner,  189  Fed.  694, 
holding  crimes  committed  on  lands  allotted  to  Stockbridge  Indians  prior 
to  delivery  of  patents  were  within  Federal  jurisdiction;  Stephens  v. 
Nacey,  49  Mont.  243,  141  Pac.  652,  lands  within  reservation  patented  to 
occupants  under  section  2381,  Revised  Statutes,  are  not  part  of  reserva- 
tion within  meaning  of  statute  prohibiting  establishment  of  election  pre- 
cincts on  Indian  reservations;  Huff  v.  State,  9  Okl.  Cr.  678,  133  Pac. 
266,  decision  of  United  States  Supreme  Court  upholding  power  of  Con- 
gress to  suspend  interstate  Federal  laws  affecting  introduction  of  liquor 
into  Oklahoma  is  binding  on  State  court;  United  States  v.  Forty-three 
Gal.  Whiskey,  108  U.  S.  494,  27  L.  Ed.  804,  2  Sup.  Ct.  908,  where  terri- 
tory was  within  revenue  district  covered  by  defendant's  license. 

Distinguished  in  United  States  v.  Delaware  &  H.  Co.,  164  Fed.  241, 
holding  void  commodities  clause  of  interstate  commerce  act  of  1887 

and  1906. 

• 

A  treaty  is  to  be  regarded  as  equivalent  to  act  of  legislature,  whenever 
it  operates  of  Itself,  without  the  aid  of  legislative  provision,  e.  g.,  seventh 
section  of  Indian  treaty,  October  2,  1863,  excluding  spirituous  liquors  from 
ceded  territory. 

Approved  in  United  States  v.  Forty-three  Gal.  Whiskey,  108  U.  S. 
494,  27  L.  Ed.  804,  2  Sup.  Ct.  908,  reaffirming  construction  of  same 
treaty;  United  States  v.  Berry,  2  McCrary,  67,  4  Fed.  786,  Ute  treaty, 
March  2,  1868,  a  law  of  United  States  within  Colorado  enabling  act; 
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United  States  v.  Le  Bris,  121  U.  S.  280,  30  L.  Ed.  946,  7  Sup.  Ct.  895, 
and  United  States  v.  Ewing,  47  Fed.  811,  both  arguendo. 

Distinguished  in  Ex  parte  Crow  Dog,  109  U.  S.  567,  27  L.  Ed.  1034, 
3  Sup.  Ct.  403,  Sioux  treaty  of  1868  did  not  give  District  Court  juris- 
diction to  try  one  Indian  for  offense  against  another,  etc.  United  States 
v.  Sandoval,  198  Fed.  556,  holding  Congress  had  no  power  to  prohibit 
sale  of  liquor  on  lands  of  pueblo  Indians  of  New  Mexico. 

Words  "treaty"  and  "nation"  are  applicable  in  the  same  sense  to  Indian 
tribes  and  other  nations  of  the  earth;  and  the  power  of  Congress  to  make 
treaties  with  the  Tndlans  Is  coextensive  with  that  to  make  treaties  with 
other  nations. 

Approved  in  Elk  v.  Wilkins,  112  U.  S.'  100,  28  L.  Ed.  645,  5  Sup.  Ct. 
41,  Indian  separated  from  tribe  but  not  naturalized  is  not  a  citizen  of 
United  States. 

Treaty-making  power  covers  all  the  usual  subjects  of  diplomacy  with 
different  powers;  e.  g.,  the  acquisition  of  property  belonging  to  the  citizens 
or  subjects  of  each  in  the  territory  of  the  other. 

Approved  in  In  re  Parrott,  6  Sawy.  376,  1  Fed.  508,  act  forbidding 
corporations  to  employ  Chinese  void,  as  in  conflict  with  treaty. 

Effect  of  treaties  on  alien's  right  to  inherit.    Note,  32  L.  E.  A.  178. 

Where  a  State  law  comes  In  conflict  with  a  treaty,  to  which  United 
States'  Is  a  party,  the  latter  must  prevail. 

Approved  in  In  re  Wyznan,  191  Mass.  279,  77  N.  E.  380,  under  Russian 
treaty  of  1832,  vice-consul  is  entitled  to  letters  of  administration  of  es- 
tate of  Russian  citizen  to  exclusion  of  public  administrator;  In  re  Par- 
rott, 6  Sawy.  376,  1  Fed.  508,  act  forbidding  corporations  to  employ 
Chinese  void,  as  in  conflict  with  treaty. 

Only  efficient  way  of  dealing  with  Indian  tribes  was  to  place  them 
under  control  of  Federal  government.  The  history  of  the  country  has 
shown  necessity  for  keeping  them  separate. 

Approved  in  United  States  v.  Pumphrey,  11  App.  D.  C.  50,  uphold- 
ing bond  voluntarily  executed  to  United  States  for  performance  of  con- 
tract employing  tribal  Indians  and  providing  for  their  care,  though  not 
authorized  by  statute;  Ex  parte  Van  Moore,  221  Fed.  968,  holding  In- 
dian's right  to  occupy  land  recognized  by  United  States  constituted 
Indian  title. 

Miscellaneous.  Cited  in  United  States  v.  Two  Barrels  of  Dessicated 
Eggs,  185  Fed.  306,  upholding  libel  against  adulterated  food  seized  under 
food  and  drugs  aet  of  1906. 
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93  IT.  8.  199-208,  23  I*.  Ed.  829,  OBEB  v.  OALLAOHEB, 

Circuit  Courts  have  Jurisdiction  of  an  equity  suit  of  local  nature  where 
citizen  of  one  State  prosecutes  citizens  of  other  States,  in  a  district  where 
property  in  controversy  is  situated,  and  of  which  one  of  the  defendants  is 
a  resident.  Where  all  the  defendants  are  served  with  process  in  the  dis- 
trict, or  voluntarily  appear,  the  decree  binds  alL 

Cited  in  Greeley  v.  Lowe,  155  U.  S.  69,  39  L.  Ed.  74,  15  Sup.  Ct.  26, 
and  Romaine  v.  Union  Ins.  Co.,  28  Fed.  627;  637,  639,  both  arguendo. 

In  Circuit  Court,  w&ere  all  defendants  are.  not  served,  or  do  not  appear, 
and  they  are  not  indispensable  parties,  case  may  proceed  without  them 
and  their  interests  will  not  be  affected. 

Approved  in  United  States  v.  American  Lumber  Co.,  80  Fed.  311,  ser- 
vice of  subpoena  upon  absent  defendant,  out  of  district,  did  not  .stop 
running  of  statute  of  limitations;  Smith  v.  Ford,  48  Wis.  145,  2  N.  W. 
151,  where  court  proceeded  in  action  concerning  trust  property,  without 
trustee  before  it;  Romaine  v.  Union  Ins.  Co.,  28  Fed.  637,  639,  explaining 
practice  where  service  is  made  outside  district. 

If  indispensable  party  be  citizen  of  same  State  with  plaintiff,  the  con- 
troversy is  not  between  citizens  of  different  States,  and  Federal  jurisdiction 
is  defeated. 

Approved  in  Cabaniss  v.  Reco  Min.  Co.,  116  Fed.  323,  54  C.  C.  A.  190, 
holding  to  bill  by  trustees  on  behalf  of  creditors  of  partnership  against 
corporation  of  which  one  of  partners  is  president,  for  accounting,  on  alle- 
gations that  he  had  so  managed  affairs  of  both  concerns  as  to  defraud' 
partnership,  president,  his  partner,  and  the  firm  are  indispensable  parties ; 
Taylor  v.  Rockefeller,  23  Fed.  Cas.  '795,  holding  removal  proper  when 
indispensable  parties  were  citizens  of  different  States;  Patchin  v.  Hun- 
ter, 38  Fed.  53,  nonservice  of  such  party  did  not  alter  rule;  Stafford  v. 
Twitchell,  33  La.  Ann.  524,  refusing  to  grant  removal  of  cause  to  Federal 
court. 

-Where  judgment  Is  rendered  upon  a  note,  it  becomes  merged  in  the 
judgment,  and  note  is  extinguished. 

Approved  in  Bethlehem  Iron  Co.  v.  Hoadley,  152  Fed.  736,  following 
rule;  Sullivan  v.  Ayer,  174  Fed.  200,  where  note  merged  in  judgment, 
suit  on  judgment  by  assignee  is  suit  on  chose  in  action  under  section  1 
of  Judiciary  Act  of  1887;  Connecticut  Mut.  Life  Ins.  Co.  v.  Jones,  1 
McCrary,  389,  8  Fed.  304,  in  action  on  the  judgment,  note  need  not  be 
produced. 

It  is  no  objection  to  jurisdiction  of  Federal  court  that  at  some  anterior 
period  the  transaction  assumed  a  shape  not  within  the  reach  of  that  juris- 
diction. 
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Distinguished  in  New  Orleans  v.  Benjamin,  153  U.  S.  434,  38  L.  td. 
772,  14  Sup.  Ct.  913,  holding  assignee  of  chose  in  action  bound  to  show 
that  assignor  might  have  sued  in  Federal  court. 

Having  obtained  jurisdiction  of  the  parties  and  the  subject  matter  of 
An  action  for  one  purpose,  a  court  of  equity  will  make  its  jurisdiction  effect- 
ive for  complete  relief. 

Approved  in  Barrett  v.  Twin  City  Power  Co.,  118  Fed.  865,  following 
rule;  Hall  v.  Ames,  190  Fed.  144,  111  C.  C.  A.  178,  Circuit  Court  can- 
not review,  on  original  bill,  proceedings  in  State  court  of  general  juris- 
diction made  in  pending  suit  between  parties,  by  which  State  court  de-r 
termined  scope  of  its  own  jurisdiction  and  established  property  rights 
in  subject  matter;  Southern  Pac.  R.  Co.  v.  United  States,  133  Fed.  657, 
66  C.  C.  A.  581,  upholding  equity  jurisdiction  over  suit  by  United  States 
against  railroad,  its  mortgagees  and  others  to  determine  what  portion 
of  lands  erroneously  patented  to  railroad  under  grant  are  bona  fide  pur- 
chases, for  cancellation  of  patents  to  lands  not  so  disposed  of,  and  for 
accounting  for  moneys  received  by  railroad  for  lands  sold;  In  re  Leeds 
Woolen  Mills,  129  Fed.  926,  where  one  obtained  possession  of  goods 
from  bankruptcy  court's  receiver,  which  latter  had  no  authority  to  sur- 
render, and  sells  same,  bankruptcy  court  may,  in  suit  to  compel  him  to 
restore  it,  determine  question  of  ownership;  Continental  Ins.  Co.  v.  Gar- 
rett, 125  Fed.  593,  60  C.  C.  A.  395,  holding  equity  having  obtained  juris- 
diction for  purpose  of  setting  aside  award  of  insurance,  arbitrators  may 
retain  cause  to  determine  amount  of  damages;  City  of  Centerviile  v. 
Fidelity  Trust  etc.  Co.,  118  Fed.  338,  55  C.  C.  A.  348,  and  Fidelity  Trust 
&  G.  Co.  v.  Fowler  Water  Co.,  113  Fed.  572,  both  holding  where  town 
takes  conveyance  of  waterworks  from  company  which  had  executed 
mortgage  thereon  to  secure  bondholders,  and  being  in  possession,  is 
necessary  party  to  foreclosure,  and  equity  will  in  such  suit  enforce  con- 
tract between  town  and  company  for  payment  of  hydrant  rentals;  Peck 
v.  Ayers  etc.  Tie  Co.,  116  Fed.  275,  53  C.  C.  A.  551,  holding  equity  hav- 
ing obtained  jurisdiction  to  restrain  waste  and  for  accounting  for  waste 
already  committed  may  determine  question  of  title  where  right  to  in- 
junction involves  that  question;  The  Eliza  Lines,  114  Fed.  315,  52 
C  C.  A.  195,  holding  where  several  proceedings  instituted  in  District 
and  Circuit  Court  growing  out  of  disaster  at  sea,  against  ship  and  cargo, 
for  salvage,  by  cargo  owner  for  possession  of  cargo  and  by  master  to 
subject  cargo  to  payment  of  freight  and  general  average,  Circuit  Court 
may  consolidate  suits  and  adjust  rights  of  all;  Hendley  v.  Clark,  8  App. 
D.  C.  184,  case  is  not  removable  from  justice  of  peace  to  Supreme  Court 
of  District  on  certiorari  on  ground  of  concurrent  jurisdiction;  Clark  Co. 
Court  v.  Warner,  116  Ky.  807,  76  S.  W.  829,  where  after  appeal  to 
County  Court  for  ferry  privilege  and  appeal  to  Circuit  Court  party  ap- 
peared, pending  such  cause,  County  Court  of  county  on  other  side  of 
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riv^r  had  no  jurisdiction  of  application  by  such  party  for  identical  ferry 
privilege ;  Cohe  v.  Ricketts,  111  Mo.  App.  110,  85  S.  W.  132,  where  State 
court  acquired  jurisdiction  of  suit  to  wind  up  affairs  of  building  associa- 
tion .prior  to  Federal  suit  for  same  persons,  it  could  finally  determine 
same  notwithstanding  Federal  suit;  McConnell  v.  Combination  Min.  etc. 
Co.,  30  Mont.  250,  104  Am.  St.  Rep.  703,  76  Pac.  197,  though  complaint 
in  action  against  corporation  officers  for  fraudulently  misappropriating 
funds  is  insufficient  to  consider  it  as  brought  on  behalf  of  others  than 
plaintiffs,  averment  that  they  bring  it  for  others  as  well  is  immaterial; 
Grogan  v.  Valley  Trading  Co.,  30  Mont.  235,  76  Pac.  213,  in  action  to 
redeem  where  deed  absolute  given  as  security  for  debt,  court  may  de- 
termine plaintiff's  right  of  possession  where  defendant  makes  no  claim 
except  under  deed;  Post  v.  W.  H.  Bailey  &  Co.,  68  W.  Va.  436,  69  S.  E. 
911,  holding  equity  would  not  enjoin  execution  against  surety  on  ground 
that  creditor  was  suing  in  equity  to  enforce  lien  on  lands  of  principal 
debtor  for  same  debt;  Ward  v.  Todd,  103  U.  S.  329,  26  L.  Ed.  340, 
amendment  asking  further  foreclosure  of  ^mortgage  sued  upon,  to  pay, 
note  coming  due  since  commencement  of  suit;  Mason  v.  Hartford  etc. 
R.  Co.,  19  Fed.  55,  change  of  interest  in  land  by  conveyance  ordered  by 
court  did  not  oust  jurisdiction;  Jarboe  v.  Templer,  38  Fed.  216,  where 
court  established  lien  and  gave  deficiency  judgment  for  junior  lien- 
holder;  Walker  v.  Sturbans,  38  Fed.  301,  where  State  court  determined 
priority  of  liens  and  ordered  sale;  Smythe  v.  Henry,  41  Fed.  717,  can- 
celing deeds  in  action  to  enjoin  ejectment  suit  based  upon  them;  Leigh- 
ton  v.  Young,  52  Fed.  442,  18  L.  R.  A.  271,  3  C.  C.  A.  176,  in  suit  to 
enjoin  execution  of  writ  of  possession  court  may  enforce  statutory  right 
to  accounting;  Howlett  v.  Central  Carolina  L.  etc.  Co.,  56  Fed.  162,  and 
Foley  v.  Hartley,  72  Fed.  573,  suspending  proceeding  until  development 
of  similar  suit ;  Lake  Bisteneau  Lumber  Co.  v.  Mimms,  49  La.  Ann.  1285, 
22  South.  731,  and  Fitzgerald  v.  Fitzgerald  &  Mallory  Construction  Co., 
44  Neb.  497,  62  N.  W.  911,  State  court  having  acquired  jurisdiction,  ap- 
pointment of  receiver  by  Federal  court  did  not  oust  it;  Garrison  v.  Lyle, 
38  Mo.  App.  564,  removal  of  minor  to  another  county  did  not  oust  juris- 
diction of  court  over  his  estate ;  dissenting  opinion  in  Byers  v.  McAuley, 
149  U.  S.  628,  37  L.  Ed.  876,  13  Sup.  Ct.  913,  majority  holding  Circuit 
Court  could  not  determine  rights  of  citizens  of  same  State  in  suit  by 
citizen  of  another  against  administrator. 

Where  deed  contains  express  reservation  of  lien  to  secure  payment  of 
purchase  price,  an  equitable  mortgage  is  created  which  passes  by  assign- 
ment of  the  debt  secured. 

Approved  in  Converse  v.  Michigan  Dairy  Co.,  45  Fed.  21,  indorsee  of 
notes  could  foreclose  mortgage  given  to  secure  them;  White  v.  Ewing, 
69  Fed.  454,  16  C.  C.  A.  296,  such  mortgage  within  equity  rule  92,  au- 
thorizing deficiency  judgment;  Kyle  v.  Bellinger,  79  Ala.  521,  provision 
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in  deed  that  vendor's  lien  was  not  waived  created  equitable  mortgage; 
Talieferro  v.  Barnett,  37  Ark.  517,  such  lien  enforced  against  one  'pur- 
chasing with  notice;  Dowdy  v.  Blake,  50  Ark.  210,  7  Am.  St.  Rep.  90, 
6  S.  W.  898,-  such  lien  not  waived  by  obtaining  judgment  at  law  on  the\ 
notes. 

Interest  taken  by  assignee  of  executory  contract  for  sale  of  land. 
Note,  5  Ann.  Gas.  419. 

Law  of  State  as  to  whether  lien  for  purchase  money  of  land,  expressly 
reserved,  passed  by  assignment  of  the  debt,  being  unsettled,  Circuit  Court 
properly  followed  rule  adopted  by  Supreme  Court. 

Approved  in  Burgess  v.  Seligman,  107  U.  S.  35,  27  L.  Ed.  365,  2  Sup. 
Ct.  22,  refusing  to  follow  decision  of  State  court  given  subsequently  to 
judgment  below. 

Questions  of  State  law  as  to  which  State  court  decisions  must  lie 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  425. 

Miscellaneous.  Cited  in  State  v.  Dickinson,  63  Neb.  874,  89  N.  W.  432, 
to  point  that  where  two  courts  have  concurrent  jurisdiction!  court  first 
acquiring  jurisdiction  retains  it  to  exclusion  of  other. 

93  XT.  8.  209-216,  23  L.  Ed.  849,  SHERMAN  v.  BUIOK. 

Under  act  of  May  3,  1863,  If  settlement,  by  erection  of  dwelling  or 
cultivation,  be  found  to  exist  when  survey  ascertained  their  location  on 
school  section,  State's  claim  to  that  piece  of  land  was  at  an  end.  She  was 
remitted  to  selection  of  lien  land,  and  her  patent  to  land  so  settled  upon 
wm  void  ab  initio. 

Approved  in  King  v.  McAndrews,  111  Fed.  863,  50  G.  G.  A.  29,  holding 
act  of  Dakota  legislature  including  part  of  Sioux  reservation  in  city  of 
Chamberlain  did  not  withdraw  land  from  entry  as  it  was  not  part  of 
public  lands;  Huff  v.  Doyle,  93  U.  S.  563,  23  L.  Ed.  977,  holding  land 
excluded  from  Mexican  grant,  by  survey,  properly  certified  to  State  as 
Hen  land ;  Kansas  Pac.  Ry.  Go.  v.  Dunmeyer,  113  U.  S.  644,  28  L.  Ed. 
1127,  5  Sup.  Ct.  572,  land  to  which  homestead  claim  had  attached  before 
location  of  line  did  not  pass  by  railroad  grant;  Northern  Pac.  R.  Go.  v. 
McCormick,  72  Fed.  738,  19  C.  C.  A.  165,  homestead  patent  to  land 
within  railroad  grant,  after  location  of  line,  did  not  affect  company's 
title;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  State's  patent  to  land 
it  had  no  right  to  select  held  void;  Aurrecoechea  v.  Sinclair,  60  Gal.  551, 
certificate  of  purchase  to  lands  not  subject  to  location  held  void;  Rose 
v.  Richmond  M.  Co.,  17  Nev.  64,  27  Pac.  1113,  patent  issued,  pending 
contest  in  State  court,  held  void;  Ivanhoe  Min.  Co.  v.  Keystone  Con- 
solidated Min.  Co.,  102  U.  S.  175,  26  L.  Ed.  129,  section  7  of  said  act 


93  U.  S.  209-216         NOTES  ON  U.  S.  REPORTS.  334 

prescribes  qualifications  of  such  settler;  Stewart  v.  Alstock,  22  Or.  187, 
29  Pac.  555,  arguendo. 

Distinguished  in  Gonzales  v.  French,  4  Ariz.  82,  33  Pac.  503,  under 
Rev.  Stats.,  §§  1946,  2275,  where  settlers  on  school  section  failed  to  assert 
pre-emption  claim  after  survey,  but  sold  possessions,  purchaser  acquired 
no  interest  in  lands ;  Natoma  Water  &  Min.  Co.  v.  Bugbey,  96  U.  S.  167, 
24  L.  Ed.  622,  where  settler  abandoned  before  title  vested  in  State  upon 
survey;  Furguson  v.  McLaughlin,  96  U.  S.  175,  24  L.  Ed.  625,  settler 
obtained  no  rights,  unless  dwelling-house  is  found  on  the  quarter-section 
at  time  of  survey;  Gonzales  v.  French,  164  U.  S.  343,  41  L.  Ed.  460,  17 
Sup.  Ct.  104,  holding,  under  Revised  Statutes,  section  2275,  settler  must 
have  made  entry  in  land  office;  United  States  v.  Winona  etc.  R.  Co., 
67  Fed.  956,  15  C.  C.  A.  96,  certification  of  landB  through  mistake  of 
law  renders  certificates  merely  voidable ;  Northern  Pac.  R.  Co.  v.  Cannon, 
54  Fed.  258,  4  C.  C.  A.  303,  mineral  patent  issued  before  line  of  road 
fixed  conclusive  against  company;  New  Dunderberg  Min.  Co.  v.  Old,  79 
Fed.  602,  25  C.  C.  A.  116,  patent  not  subject  to  collateral  attack  because 
there  was  adverse  claim  at  time  of  its  issue ;  McKinney  v.  Bode,  33  Minn. 
453,  23  N.  W.  853,  patent  to  school  lands  could  not  be  avoided  by  irregu- 
larities in  its  issue;  Horsky  v.  Moran,  21  Mont.  353,  354,  359,  362,  53 
Pac.  1067,  1069,  1070,  town-site  patent,  not  void,  conclusive  against  col- 
lateral attack. 

Act  of  May  3,  1853,  providing  for  survey  and  sale  of  public  lands  in 
California,  discussed  and  construed. 

Approved  in  Ivanhoe  Min.  Co.  v.  Keystone  Consolidated  Min.  Co.,  102 
U.  S.  173,  175,  26  L.  Ed.  128,  129,  grant  of  school  lands,  in  said  act,  did 
not  cover  known  mineral  lands;  Aurrecoechea  v.  Sinclair,  60  Cal.  551, 
lieu  land  not  to  be  selected  until  list  of  excepted  lands  is  furnished. 

Absolute  want  of  power  to  issue  patent  may  be  shown  In  a  court  of  law 
to  defeat  title  set  up  under  it,  though  where  patent  is  merely  voidable, 
party  may  be  compelled  to  resort  to  equity. 

Approved  in  Sawyer  v.  Gray,  205  Fed.  162,  bill  to  have  title  under 
patent  declared  to  be  held  in  trust,  held  sufficient;  Mahn  v.  Harwood, 
112  U.  S.  358,  28  L.  Ed.  667,  5  Sup.  Ct.  177,  applying  rule  to  case  of 
patent  for  invention;  Doolan  v.  Carr,  125  U.  S.  625,  31  L.  Ed.  847,  8 
Sup.  Ct.  1231,  holding  extrinsic  evidence  admissible  to  show  such  want 
of  power ;  Lake'  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  155  U.  S. 
374,  39  L.  Ed.  190,  15  Sup.  Ct.  110  (affirming,  44  Fed.  831),  lands 
granted  for  particular  purpose  could  not  be  appropriated  to  another; 
United  States  v.  Culver,  52  Fed.  83,  to  defeat  agricultural  patent  it  was 
shown  that  land  .was  known  to  be  mineral;  Lakin  v.  Dolly,  53  Fed.  336, 
mining  patent  held  void  as  to  unauthorized  amount  granted ;  Garrard  v. 
Silver  Peak  Mines,  82  Fed.  583,  where  land  patented  by  State  was  not 
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such  as  it  might  select ;  Knabe  v.  Burden,  88  Ala.  439,  7  South.  93,  admit- 
ting patent  from  State,  to  defeat  subsequent  certificate  of  entry ;  Lee  v. 
Justice  Min.  Co.,  2  Colo.  App.  124,  29  Pac.  1024,  receiver's  certificate 
attacked  by  showing  locator  to  be  foreigner;  State  v.  Shevlin-Carpenter 
Co.,  62  Minn.  106,  64  N.  W.  83,  void  permit  to  cut  timber  on  State  land, 
subject  to  collateral  attack;  Rose  v.  Richmond  Min.  Co.,  17  Nev.  64,  27 
Pac.  1113,  patent  issued,  pending  contest  in  State  court,  held  void; 
Schwenke  v.  Union  Depot  &  R.  Co.,  7  Colo.  514,  4  Pac.  906,  arguendo. 

Distinguished  in  Stutsman  v.  Olinda  Land  Co.,  231  Fed.  527,  where 
land  was  subject  to  jurisdiction  of  Land  Department,  its  erroneous  de- 
cision as  to  mineral  character  was  not  subject  to  collateral  attack  by 
one  showing  no  connection  with  land  at  time  listed;  St.  Paul  etc.  Ry. 
Co.  v.  St.  Paul  etc.  Ry.  Co.,  57  Fed.  273,  Governor's  deeds  to  railroad 
not  void  because  conveying  more  than  should  have  been  granted ;  North- 
ern Pac.  R.  Co.  v.  Cannon,  54  Fed.  258,  4  C.  C.  A.  303,  company  could 
not  attack  mining  patent  issued  before  line  of  road  was  fixed ;  Anderson 
v.  Bartels,  7  Colo.  263,  3  Pac.  229,  and  Chever  v.  Horner,  11  Colo.  74, 
7  Am.  St.  Rep.  221,  17  Pac.  498,  excluding  evidence  of  irregularities  in 
issuing  deed  to  part  of  town  site;  Palmer  v.  Boom,  80  Mo.  105,  parol 
evidence  of  character  of  land  inadmissible  to  defeat  title  under  railroad 
grant ;  Horsky  v.  Moran,  21  Mont.  353,  354,  359,  362,  53  Pac.  1067,  1069, 
1070,  town-site  patent,  not  void,  conclusive  against  collateral  attack; 
dissenting  opinion  in  Doolan  v.  Carr,  125  U.  S.  636,  81  L.  Ed.  850,  8 
Sup.  Ct.  1237,  majority  holding  patent  subject  to  such  attack  by  subse- 
quent and  unsuccessful  pre-emptioner. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  565,  566. 

Collateral  attack  on  void  patent.    Note,  20  Am.  Dec.  276. 

93  U.  8.  217-224,  23  L.  Ed.  860,  MORGAN  v.  LOUISIANA. 

Operation  of  statute,  exempting  railroad  property  from  taxation,  will 
not  be  enlarged  by  construction.  Surrender  of  taxing  power  is  not  pre- 
sumed unless  intent  to  abandon  it  is  clear. 

Approved  in  Tennessee  v.  Whitworth,  117  U.  S.  145,  29  L.  Ed.  835,  6 
Sup.  Ct.  651,  holding  act  consolidating  railroads  entitled  consolidated 
road  to  same  exemptions;  Norfolk  etc.  R.  Co.  v.  Pendleton,  156  U.  S. 
673,  39  L.  Ed.  576, 15  Sup.  Ct.  415,  holding  railroad  not  entitled  to  prede- 
cessor's right  to  fix  rates  as  it  chose;  Covington  etc.  Turnpike  Road  Co.  . 
v.  Sandford,  164  U.  S.  587,  41  L.  Ed.  563,  17  Sup.  Ct.  201,  ruling  simi- 
larly as  to  two  roads  formed  out  of  original  road,  exempted  from  legis- 
lative control  over  tolls;  Wilson  v.  Gaines,  9  Baxt,  552,  holding  exemp- 
tion from  taxation  not  a  "privilege"  passing  by  sale  as  such;  Nashville 
etc.  R.  R.  Co.  v.  Marion  Co.,  7  Lea,  665,  holding  "benefit"  not  exemption 
from  taxation  and  railroad  not  exempt;  Ragan  v.  Aiken,  9  Lea,  613, 
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holding  franchise  to  be  corporation  property  not  subject  to  sale  except 
by  statute. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Gas.  686. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  99,  103. 

Exemption  from  taxation  is  personal  privilege  of  railroad  exempted 
and  not  a  franchise  of  a  right  essential  to  its  operation;  hence,  without 
express  statutory  direction,  it  does  not  pass  to  purchaser  of  road  at  fore- 
closure. 

Approved  in  Great  Northern  Ry.  Co.  v.  Minnesota,  216  U.  S.  222,  225, 
54  L.  Ed.  455,  457,  30  Sup.  Ct.  344,  where  State  purchased  entire  prop- 
erty and  franchises  of  railroad  corporation  created  by  it,  it  could  only 
convey  same  subject  to  existing  Constitution  prohibiting  exemption  from 
taxation;  Rochester  Ry.  Co.  v.  City  of  Rochester,  205  U.  S.  247,  51 
L.  Ed.  789,  27  Sup.  Ct.  469,  applying  rule  to  contract  exempting  street 
railway  company  from  paving  obligation;  North  Cent.  Ry.  Co.  v.  Mary- 
land, 187  U.  S.  270,  47  L.  Ed.  173,  23  Sup.  Ct.  66,  holding  State  statute 
fixing  rate  of  taxation  on  gross  receipts,  enacted  for  purpose  of  settling 
by  agreement  pending  controversy  as  to  charter  tax  exemption,  is  amend- 
ment to  charter  and  subject  to  repeal  under  constitutional  provision; 
Bancroft  v.  Wicomico  County  Commrs.,  121  Fed.  878,  holding  where 
railroad  authorized  by.  charter  to  build  road  between  two  points  over 
certain  route  was  by  special  act  granted  exemption  from  taxation,  and 
by  same  act  authorized  to  build  special  lines,  tax  exemption  limited  to 
road  built  under  charter;  Morris  Canal  etc.  Co.  v.  State  Board  of  Asses- 
sors, 76  N.  J.  L.  629,  71  Atl.  329,  and  Alexandria  Canal  etc.  Co.  v.  Dis- 
trict of  Columbia,  1  Mackey  (D.  C),  224,  both  applying  rule  to  lease  of 
canal ;  Chicago  Union  Traction  Co.  v.  Chicago,  199  HI.  533,  534,  535,  65 
N.  E.  465,  holding  where  street  railroad  having  power  to  charge  certain 
fare  over  its  lines  is  leased  to  another  line,  city  may  by  ordinance  com' 
pel  charge  of  single  fare  over  both  lines;  Sublette  v.  St.  Louis  etc.  Ry. 
Co.,  96  Mo.  Af>p.  124,  69  S.  W.  748,  holding  exemption  from  iinmunity 
granted  to  North  Missouri  railroad  by  Laws  1865,  p.  89,  concerning 
actions  for  stock  killing,  is  not  transferable ;  Texas  etc.  Ry.  Co.  v.  Flour- 
noy,  128  La.  81,  54  South.  478,  State  v.  Great  Northern  Ry.  Co.,  106 
Minn.  325,  119  N.  W.  206,  and  State  v.  Chicago  etc.  Ry.  Co.,  106  Minn. 
302,  119  N.  W.  213,  all  applying  rule  to  transfer  of  railroad;  Rochester 
v.  Rochester  Ry.  Co.,  182  N.  Y.  118,  70  L.  R.  A.  773,  74  N.  E.  959,  where 
street  railway  was  by  statute  exempt  from  expense  of  repaying  between 
tracks,  right  to  exemption  did  not  pass  to  lessee;  Schock  v.  Sweet,  45 
Okl.  60,  63,  145  Pac.  391,  392,  applying  rule  to  transfer  of  Indian  home- 
stead allotment;  dissenting  opinion  in  Wright  v.  Central  of  Georgia 
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By,  Co.,  236  U.  S.  682,  59  L.  Ed.  786,  35  Sup.  Ct.  471,  majority  constru- 
ing statute  of  Georgia  as  making  fee  exempt  from  taxation,  other  than 
exemption  provided  for  in  favor  of  lessee  as  well  as  of  lessor. 

Reaffirmed    in    following    eases,    holding    successor    of    corporation 

exempted  from  taxation  not  exempt;  Railroad  Cos.  v.  Gaines,  97  U.  S. 

711,  24  L.  Ed.  1095,  and  Railroad  Cos.  v.  Commissioners,  103  U.  S.  4,  26 

L.  Ed.  360,  where  succeeding  railroad  was  invested  by  charter  with  all 

rights  of  its  predecessor  necessary  to  operation  of  road;  Louisville  etc. 

R.  R.  Co.  v.  Palmes,  109  U.  S.  250,  252,  27  L.  Ed.  924,  925,  3  Sup.  Ct. 

197,  198,  to  same  effect;  East  Tennessee  etc.  R.  R.  Co.  v.  County  of 

Hamblen,  102  U.  S.  275,  277,  26  L.  Ed.  152,  153,  and  Wilson  v  Gaines, 

103  U.  S.  421,  26  L.  Ed.  402,  where  property  and  franchises  sold  under 

decree  enforcing  State  statutory  lien;  Memphis  R.  R.  Co.  v.  Railroad 

Commrs.,  112  U.  S.  617,  28  L.  Ed.  840,  5  Sup.  Ct.  302,  where  charter  of 

corporation  exempted   was  mortgaged   and   purchased   at   foreclosure; 

Chesapeake  etc.  Ry.  Co.  v.  Miller,  114  U.  S.  184, 185,  29  L.  Ed.  123,  124, 

^  Sup.  Ct.  817,  818,  where  successor  of  exempted  railroad,  purchased 

under  statute  providing  for  transfer  of  all  franchises,  rights  and  privi- 

,e©es;  Mercantile  Bank  v.  Tennessee,  161  U.  S.  171,  40  L.  Ed.  650,  16 

DP-  Ct.  465,  where  bank  charter,  exempting  bank  from  taxation,  was 

jP^hased;  Pickard  v.  East  Tennessee  etc.  R.  R.  Co.,  130  U.  S.  641,  32 

^  Bit  1053,  9  Sup.  Ct.  642  (reversing  East  Tennessee  etc.  R.  R.  Co.  v. 

/^clrex-d,  24  Fed.  618),  where  decree  foreclosed  property  rights   and 

s*rtr"/irilege8"  °*  eremP*  corporation. 

^PT>roved,  also,  in  Wilmington  etc.  R.  Co.  v.  Alsbrook,  146  U.  S.  296,  36 
j>  Ed.  979,  13  Sup.  Ct.  76  (affirming,  110  N.  C.  153,  155,  14  S.  E.  655), 
tiol<lixigr  branch  road  of  exempted  railroad  not  exempt ;  Keokuk  etc.  R.  R. 
<2o.   v_  Missouri,  152  U.  S.  311,  38  L.  Ed.  456,  14  Sup.  Ct.  696  (affirm- 
*n£T>    41  Fed.  307),  holding  consolidated  company  not  entitled  to  prior 
compsuiies'  exemptions  where  intervening  constitutional  amendment  pro- 
hibited exemptions ;  Norfolk  etc.  R.  Co.  v.  Pendleton,  156  U.  S.  673,  39 
**•  Ed.  576,  15  Sup.  Ct.  415,  holding  railroad  not  entitled  to  predecessor's 
P^vil^ge  0f  fixing  rates  regardless  of  statutes;  St.  Louis  etc.  Ry.  Co. 
v-  Gill,  156  U.  S.  656,  39  L.  Ed.  570,  15  Sup.  Ct.  487,  to  same  effect ; 
^hoe»iix  etc.  Ins.  Co.  v.  Tennessee,  161  U.  S.  180,  40  L.  Ed.  662,  16  Sup. 
p*«   473,  holding  insurance  company  not  exempted  under  act  granting 
l}  *U    "rights,  privileges  and  immunities"  of  exempted  companies;  Cov- 
in?ton  etc.  Turnpike  Road  Co.  v.  Sandford,  164  U.  S.  587,  41  L.  Ed.  563, 
7   Sup.  Ct.  201,  holding  two  roads,  given  all  rights  of  original  road, 
n°t  entitled  to  immunity  from  legislation  regulating  rates;  Little  Rock 
etc-  Ry.  Co.  v.  McGeehee,  41  Ark.  204,  holding  successor  of  railroad  not 
^titled   to   latter's   right   to  particular  mode   of   assessing   damages; 
**ei*phis  etc.  R.  R.  Co.  ▼.  Berry,  41  Ark.  446,  holding  charter  provision 

IX— 22 


93  U.  S.  217-224         NOTES  ON  U.  S.  REPORTS.  338 

for  mortgage  of  charter  of  exempted  railroad  did  not  permit  transfer 
of  exemption;  Ex  parte  Thompson,  20  Fla.  888,  holding  exemption  of 
railroad  employees  from  road  labor  not  applicable  to  its  successor's  em- 
ployees ;  Arkansas  etc.  R.  R.  Co.  v.  Berry,  44  Ark.  22,  holding  exemption 
from  taxation  lost  by  consolidation  with  another  company;  Common- 
wealth v.  Masonic  Temple  Co.,  87  Ky.  354,  8  S.  W.  701,  holding  reorgan- 
ized masonic  fraternity,  purchasing  corporate  rights  of  former  organiza- 
tion, not  entitled  to  its  exemption  from  taxation;  Kentucky  etc.  R.  R. 
Co.  v.  Commonwealth,  87  Ky.  666,  10  S.  W.  271,  holding  successor  to 
"immunities  privileges,"  etc.,  of  corporation  not  entitled  to  its  privilege 
as  to  special  assessment ;  State  v.  Maine  Central  R.  R.  Co.,  66  Me.  512, 
holding  consolidated  railroad  not  entitled  to  exemptions  of  old  roads; 
State  v.  Chicago  etc.  Ry.  Co.,  89  Mo.  536,  14  S.  W.  524,  holding  exemp- 
tion of  branch  road  from  taxation  not  transferred  by  mortgage  of 
branch;  Wilson  v.  Gaines,  9  Baxt.  552,  holding  exemption  from  taxa- 
tion did  not  pass  by  sale  of  "privileges";  State  v.  Butler,  15  Lea,  112, 
holding  exemption  from  taxation  a  "franchise"  not  transferable  without 
statutory  authority;  Memphis  v.  Phoenix  etc.  Ins.  Co.,  91  Tenn.  572, 
573,  19  S.  W.  1045,  holding  insurance  company  acquiring  rights  and 
privileges  but  not  immunities  did  not  acquire  exemption  from  taxation ; 
Baltimore  etc.  Ry.  v.  Mayor  etc.  of  Baltimore,  89  Md.  98,  42  Atl.  923, 
holding  statute,  authorizing  purchasers  of  road  to  enjoy  its  "immuni- 
ties," etc.,  did  not  give  them  road's  exemption;  Adams  v.  Yazoo,  77 
Miss.  194,  24  South.  210,  211,  holding  consolidated  railroad  subject  to 
constitutional  prohibition  against  exemptions  and  not  entitled  to  old 
road's  exemption;  International  etc.  Ry.  Co.  v.  State,  75  Tex.  373,  12 
S.  W.  686,  exemption  from  taxation  not  a  privilege  or  immunity  within 
quo  warranto  statute;  dissenting  opinion  in  State  v.  Whitworth,  8  Lea, 
619,  majority  adhering  to  erroneous  decision  that  purchasers  from  insti- 
tutions holding  land  free  from  taxation  are  entitled  to  exemption; 
Traverse  County  v.  St.  Paul  etc.  Ry.  Co.,  73  Minn.  433,  76  N.  W.  222, 
majority  holding  exemption  of  road  and  land  grant  from  taxation  passed 
to  purchaser  of  road  as  an  appurtenant;  Worth  v.  Wilmington  etc. 
R.  R.  Co.,  89  N.  C.  299,  45  Am.  Rep.  686,  holding  railroad  exempted  by 
its  charter  from  all  taxation;  Memphis  v.  Memphis  City  Bank,  9!  Tenn. 
590,  19  S.  W.  1049,  holding  insurance  company  transformed  into  bank 
not  entitled  to  its  prior  exemption  from  taxation;  State  v.  Whitworth, 
8  Lea,  604,  on  power  of  legislature  to  grant  exemptions  from  taxation. 

Distinguished  in  Alaska  Northern  Ry.  Co.  v.  Municipality  of  Seward, 
229  Fed.  668,  act  of  June  30,  1906,  incorporating  Alaska  Central  Rail- 
way Company,  exempted  property  from  taxation  for  time  specified  with- 
out regard  to  transfer;  Durbridge  v.  State,  117  La.  845,  42  South.  338, 
permission  to  sue  State  granted  by  legislature  did  not  abate  appeal 
pending  on  death  of  plaintiff;  New  Orleans  etc.  R.  R.  Co.  v.  Delamoiv, 
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114  U.     S.  508,  29  L.  Ed.  247,  5  Sup.  Ct.  1012  (reversing  34  La.  Ann., 
1229),    holding  railroad  right  of  way  a  franchise  transferable  at  bank- 
ruptcy   sale;  Winona  etc.  R.  R.  Co.  v.  Deuel,  3  Dak.  20,  12  N.  W.  567, 
holding-    railroad's  mortgage  of  all  property,  immunities,  etc.,  included 
eiemprfcion  from  taxation  of  railroad's  lands;  Commissioner  v.  Owens- 
boo  eafc<c  R.  R.  Co.,  81  Ky.  576,  holding  purchaser  Tested  by  charter  of 
road     -^vith  all   its   immunities    took  it    exempt    from   taxation;  State 
Board    of  Assessors  v.  Morris  ete.  R.  R.  Co.,  49  N.  J.  L.  199,  200,  7  Atl. 
828,  829,  holding  lessee,  under  lease  of  exempt  corporation  and  validat- 
ing act,  exempt;  Tennessee  v.  Whitworth,  117  U.  S.  145,  29  L.  Ed.  835, 
6  Sap.     ct.  651  (affirming  22  Fed.  83),  holding  consolidated  railroad  en- 
titled  -fco  same  exemptions  as  former  railroads ;  Louisville  &  N.  R.  Co.  v. 
Gaines,    2  Flipp.  636,  637,  3  Fed.  279,  holding  exemption  from  taxation 
a  "l^rtvilege"  passing  td  successor  of  pre-existing    corporation ;  Inter- 
natio*xa*l  etc.  Ry.  Co.  v.  State,  75  Tex.  378, 12  S.  W.  688,  where  exemption 
*aB  so  ^worded  as  to  follow  the  property ;  Vicksburg  etc.  R.  Co.  v.  Dennis, 
U6 TJ.    S.  670,  29  L.  Ed.  772,  6  Sup.  Ct.  628  (affirming  34  La.  Ann.  959), 
holdxxi^  act  exempting  railroad  for  ten  years  after  completion  did  not 
exempt  it  before  completion. 
Dfstiied  in  Tillman  v.  Cocke,  9  Baxt.  456,  holding  foreclosure  of  State 
ue&  on    railroad    property    and  "immunities"    passed  exemption    from 
^j***tioti  to  purchaser;  State  v.  Nashville  etc.  Ry.  Co.,  12  Lea,  593,  hold- 
^  exemption  passed  to  purchaser  of  road  before  expiration  of  period 
<£  exemption. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
or  otherwise.    Note,  7  Am,  St.  Rep.  728. 

Right  to  transfer  public  franchises.    Note,  85  Am.  St.  Rep.  390, 
404. 

Term  "franchise"  must  always  be  considered  In  connection  with  prop- 
arty  to  which  it  pertains.  Railroad  franchises  are  positive  rights,  necessary 
to  the  operations  of  the  corporation,  without  which  It  could  not  be  worked. 

Approved  in  Wicomico  County  Commrs.  v.  Bancroft,  135  Fed.  981, 
70  C.  C.  A.  287,  under  Code  Md.  1888,  art.  XXIlI,  §§  187,  188,  relating 
to  formation  of  corporation  by  purchaser  on  foreclosure  of  railroad,  re- 
organized company  acquired  immunity  from  taxation  for  term  conferred 
on  original  company  by  special  statutes;  Gunnison  v.  Chicago  etc.  Ry. 
Co.,  117  Fed.  643,  holding  foreclosure  sale  of  railroad's  franchise  and 
road  vests  purchaser  with  entire  title  of  railroad  which  it  had  at  date 
of  judgment,  including  franchise  to  operate  property  as  railroad;  State 
v.  Des  Moines  City  Ry.  Co.,  135  Iowa,  705,  109  N.  W.  872,  where  grant 
to  street-car  company  to  use  streets  had  expired,  continued  use  of  streets 
was  without  authority  of  law ;  State  v.  Topeka  Water  Co.,  61  Kan.  560, 
60  Pac.  341,  holding  water  company  mav  mortgage  all  rights  and  privi- 
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leges  granted  to  it  by  State,  together  with  its  property  used  in  main- 
tenance of  waterworks;  State  v.  Citizens'  St.  Ry.  Co.,  80  Neb.  361,  114 
N.  W.  431,  right  given  by  city  to  street-car  company  to  occupy  streets 
was  license  coupled  with  interest  and  as  such  transferable;  Western 
Union  Tel.  Co.  v.  City  of  Omaha,  73  Neb.  533,  103  N.  W.  86,  holding 
rights  and  privileges  of  person  or  association  engaged  in  express,  tele- 
graph or  telephone  business  in  State  constituted  franchise  subject  to 
taxation;  Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Va.  347, 
352,  49  S.  E.  509,  511,  under  statute  providing  that  corporation  organ- 
ized on  foreclosure  sale  of  corporation  shall  succeed  to  all  rights  and 
privileges  of  old,  immunity  from  taxation  granted  to  original  company 
did  not  pass  to  purchaser;  dissenting  opinion  in  Denison  etc.  Ry.  Co. 
v.  St.  Louis  etc.  Ry.  Co.,  96  Tex.  247,  72  S.  W.  161,  201,  majority  holding 
right  granted  railroad  to  occupy  street  passes  to  purchaser  at  foreclosure 
sale  under  mortgage  of  its  property  rights,  privileges  and  franchises, 
affirming  Dennison  etc.  Ry.  v.  St.  Louis  etc.  Ry.,  30  Tex.  Civ.  481,  72 
S.  W.  205 ;  Commercial  Electric  Light  etc.  Co.  v.  Judson,  2  Wash.  49,  56 
Pac.  832,  and  State  v.  Anderson,  90  Wis.  661,  63  N.  W.  748,  both  hold- 
ing electric  light  and  power  franchise  taxable  property ;  Board  of  Trade 
v.  People,  91  111.  82,  holding  right  to  membership  in  board  of  trade  not 
a  franchise;  Potwin  Place  v.  Topeka  Ry.  Co.,  51  Kan.  612,  87  Am.  St. 
Rep.  313,  33  Pac.  310,  holding  railroad's  duty  to  operate  road  enforceable 
by  mandamus;  Lawrence  v.  Morgan's  etc.  S.  S.  Co.,  39  La.  Ann.  430, 
4  Am.  St.  Rep.  268,  2  South.  71,  holding  right  of  appropriating  land 
for  depot,  sheds,  etc.,  transferable  franchise;  State  v.  East  Fifth  St. 
Ry.  Co.,  140  Mo.  649,  62  Am,  St.  Rep.  747,  38  L.  R.  A.  221,  41  S.  W.  957,  v 
holding  right  to  operate  street  railroad,  franchise  subject  to  forfeiture 
by  quo  warranto ;  Lord  v.  Yonkers  Fuel  etc.  Co.,  101  N.  Y.  615,  3  N.  E. 
902,  holding  patent  rights,  licenses,  etc.,  not  franchises,  and  salable 
without  consent  of  majority  of  stockholders;  Chadwick  v.  Old  Colony 
R.  R.  Co.,  171  Mass.  243,  50  N.  E.  630,  holding  mortgage  of  railroad 
made  to  secure  negotiable  note  not  illegal. 

Miscellaneous.  Cited  in  City  of  New  Orleans  v.  Hop  Lee,  104  La. 
603,  29  South.  215,  holding  New  Orleans  city  council  could  enact  ordi- 
nances for  cleanliness  and  reasonable  inspection  of  laundries  and  impose 
reasonable  fee  for  such  inspection. 

93  TX.  S.  225-228,  23  L.  Ed.  878,  GRANT  v.  HABTFORD  ETC.  E.  B.  OO. 

Earnings  of  a  railroad,  expended  In  erection  of  stone  bridge  in  place 
of  wooden  bridge,  are  properly  returned  as  used  for  current  expense,  and 
are  not  taxable  as  "profits  used  in  construction,"  except  perhaps  as  to  in- 
creased value  of  bridge. 

Approved  in  Mutual  Benefit  Life  Ins.  Co.  v.  Herold,  198  Fed.  217, 
holding  ordinary    expense  of    insurance    company  for  renewing  office 
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equipment  was  expense  of  operation  and  cpuld  be  deducted  in  deter- 
mining net  income  for  taxation ;  City  of  Erie  v.  Erie  Gas  &  Mineral  Co., 
78  Kan.  352,  97  Pac.  469,  holding  cost  of  operation  and  necessary  re- 
pairs were  deductible  from  gross  income  of  gas  company  to  determine  net 
income  for  purpose  of  division  with  city;  State  v.  Millar,  21  Okl.  455, 
457,  96  Pac.  750,  751,  holding  "construction  of  waterworks  in  such  city 
to  be  owned  and  operated  by  said  city/'  as  used  on  ballot  at  bond  elec- 
tion, included  re-equipping  and  extending  existing  system. 

Taxable  personal  income   under  income  tax   statute.    Note,  Ann* 
Gas.  19180,  1007. 

93  U.  8.  228-233,  23  L.  Ed.  879,  HOBNOB  T.  HENNING. 

Under  act  of  Congress  making  assenting  trustees  liable  to  corporation's 
creditors  for  excess  of  its  indebtedness  over  its  capital  stock,  one  creditor 
among  many  cannot  sue  for  amount  of  his  debt*  but  remedy  is  in  equity 
with  all  creditors  as  parties. 

Approved  in  Hill  &  Merry  v.  Jackson  Stores,  .137  Ga.  174,  73  S.  E. 
13, 14,  and  John  V.  Farwell  Co.  v.  Jackson  Stores,  137  Ga.  175,  73  S.  E. 
14,  both  following  rule;  Conway  v.  Owensboro  Saving  Bk.  etc.  Co.,  185 
Fed.  952,  and  Alsop  v.  Conway,  188  Fed.  575,  110  C.  C.  A.  366,  both 
holding  liability  of  stockholders  of  bank  enforceable  by  suit  in  equity 
brought  on  behalf  of  all  creditors  against  all  stockholders ;  Pond  v. 
Newell,  162  Fed.  580,  holding  where  statute  provided  directors  liable 
for  debts  in  excess  of  capital  stock,  and  such  liability  was  enforceable 
by  any  creditor  against  any  director,  bill  in  equity  did  not  lie  in  Federal 
court  in  another  State  against  directors;  Charles  E.  Brown  &  Co.  v. 
Ware,  87  Vt.  126,  88  Atl.  509,  and  Lyman  v.  Hilliard,  154  Fed.  340,  83 
C.  C.  A.  117,  both  holding  liability  of  directors  for  excess  debts  of  cor- 
poration under  Vermont  laws  was  enforceable  only  by  suit  in  equity; 
Winchester  v.  Howard,  136  Cal.  441,  89  Am.  St.  Bep.  159,  69  Pac.  79, 
holding  Const.,  art.  XII,  §  3,  providing  that  corporate  directors  or  trus- 
tees shall  be  jointly  and  severally  liable  to  creditors  and  stockholders 
for  all  moneys  misappropriated  by  officers  during  their  terms  of  office, 
is  self  -executing ;  Woodworth  v.  Boyles,  61  Kan.  578,  60  Pac.  334,  hold- 
ing under  Gen.  Stats.  1897,  c.  66,  §§49,  50,  petition  by  one  corporate 
creditor  in  behalf  of  himself  and  others  to  enforce  stockholder's  liability 
cannot  be  maintained;  Detroit  Trust  Co.  v.  Goodrich,  175  Mich.  177, 
Ann.  Gas.  1915A,  821,  141  N.  W.  886,  holding  receiver  alone  could  sue 
to  recover  dividends  wrongfully  paid  stockholders ;  Stone  v.  Chisolm,  113 
U.  S.  309,  28  L.  Ed.  993,  5  Sup.  Ct.  501,  holding  single  creditor  could 
not  proceed  at  law  upon  director's  liability  under  South  Carolina  stat- 
ute ;  Low  v.  Buchanan,  94  111.  81,  involving  similar  statute ;  Nat.  Bank  of 
Auburn  v.  Dillingham,  147  N.  Y.  612,  49  Am,  St.  Rep.  697,  42  N.  E.  340, 
in  action  by  holder  of  corporation's  note  against  corporate  trustees, 
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under  similar  statute;  Moulton  v.  Connell-Hall  McLester  Co.,  93  Tenn. 
388,  27  S.  W.  674,  where  a  few  creditors  sued  directors  under  similar 
statute ;  Winchester  v.  Mabury,  122  Cal.  525,  526,  55  Pac.  393,  394,  where 
a  few  creditors  sued  bank  directors  under  similar  constitutional  pro- 
visions; Pennington  v.  Smith,  75  Fed.  157,  sustaining  demurrer  to  bill 
by  one  creditor  to  enforce  subscriptions  to  capital  stock,  and  stock- 
holder's liability  for  misappropriation ;  Childs  v.  Carlstein  Co.,  76  Fed. 
93,  holding  creditor's  bill  seeking  preference  and  distribution  of  re- 
mainder of  assets  to  other  creditors  defective ;  Welles  v.  Graves,  41  Fed. 
461,  dismissing  receiver's  suit  at  law  against  directors  for  statutory 
damages  for  excessive  loans  and  dividends ;  Eames  v.  Doris,  102  111.  358, 
holding  jurisdiction  at  law  not  exclusive  of  equitable  jurisdiction  over 
creditor's  bill  to  enforce  insolvent  savings  bank's  stockholders'  liability; 
Marshall  v.  Sherman,  148  N.  Y.  23,  51  Am.  St.  Rep.  662,  84  L.  R.  A.  765, 
42  N.  E.  422,  refusing  to  permit  insolvent  foreign  corporation's  creditor 
to  sue  resident  stockholder  without  joining  other  creditors  and  stock- 
holders; Tradesman  Pub.  Co.  v.  Knoxville  Car- Wheel  Co.,  95  Tenn.  659, 
49  Am.  St  Rep.  957,  31  L.  R.  A.  601,  32  S.  W.  1103,  holding  creditors 
whose  debts  were  illegally  contracted  properly  joined  in  bill  against 
asserting  directors;  Crown  v.  Brainerd,  57  Vt.  633,  holding  depositor's 
action  at  law  against  unfaithful  directors  on  statutory  liability,  not 
maintainable;  Godfrey  v.  Terry,  97  U.  S.  177,  24  L.  Ed.  946,  reversing 
decree  against  some  stockholders  of  suspended  bank  jointly;  Pullman  v. 
Stcbbins,  51  Fed.  13,  holding  creditor's  bill  to  reach  assets  of  dissolved 
corporation  should  on  its  face  be  for  benefit  of  all  creditors;  Bailey  v. 
Mosher,  63  Fed.  491,  11  C.  C.  A.  304,  refusing  to  permit  creditor  of 
insolvent  national  bank  to  sue  officers  for  loan  to  bank;  Hayden  v. 
Thompson,  71  Fed.  63,  17  C.  C.  A.  592,  holding  receiver's  action  in 
equity,  to  recover  dividends  paid  by  insolvent  national  bank,  proper; 
Stuart  v.  Hayden,  72  Fed.  405,  18  C.  C.  A.  618,  holding  receiver  proper 
party  to  set  aside  national  bank  shareholder's  transfer  of  shares  to 
escape  liability;  Gerner  v.  Thompson,  74  Fed.  127,  holding  that  only 
receiver  of  insolvent  national  bank  can  sue  directors  on  statutory  lia- 
bility; Rice  Co.  v.  Libbey,  85  Fed.  823,  825,  holding  accounting  neces- 
sary on  creditor's  bill  on  officers'  liability  for  excessive  indebtedness, 
and  corporation  necessary  party;  Farmers'  Loan  etc.  Co.  v.  Funk,  49 
Neb.  361,  68  N.  W.  522,  holding  stockholder's  constitutional  liability 
enforceable  only  in  equity;  McLaughlin  v.  O'Neill,  7  Wyo.  200,  51  Pac. 
246,  holding  receiver's  action  against  foreign  corporation's  stockholder 
on  foreign  statutory  liability  not  maintainable  until  equitable  determina- 
tion of  accounts  of  liability;  Woolverton  v.  Taylor,  132  111.  209,  211, 
22  Am.  St.  Rep.  527,  528,  23  N.  E.  1009,  1010,  holding  officers'  statutory 
liability  for  exceeding  authorized  indebtedness  not  penal;  Buist  v.  Mel- 
chers,  44  S.  C.  63,  21  S.  E.  .456,  holding  receiver's  action  against  several 
boards  of  directors  for  omissions  of  duty  maintainable  only  after  ac- 
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counting  in  equity;  Cockrill  v.  Cooper,  86  Fed.  14,  29  6  C.  A.  529,  tak- 
ing equitable  jurisdiction  over  receiver's  suit  against  national  bank 
directors  for  statutory  damages  for  excessive  loans;  United  States  v. 
Wells,.  203  Fed,  148,  arguendo. 

Distinguished  in  Boyd  v.  Schneider,  124  Fed.  245,  holding  creditors 
cannot  sue  directors  of  insolvent  national  bank  under  Rev.  Stats.,  §  5239, 
to  recover  for  general  distribution,  as  bank's  assets,  sums  lost  through 
negligence  of  defendants ;  Forte  v.  Chamberlain,  93  Ark.  117,  124  S.  W. 
235,  holding  receiver  of  insolvent  fire  insurance  company  could  not  en- 
join suits  by  policy-holders  on  bond  of  company,  liability  of  sureties  not 
being  assets  in  hands  of  receiver;  Swancoat  v.  Remsen,  78  Fed.  594, 
sustaining  bill  by  bondholder  based  on  directors'  failure  to  file  report 
under  New  York  statute ;  Stephens  v.  Overstoltz,  43  Fed.  773,  sustaining 
receiver's  actions  at  law  against  national  bank  directors  on  statutory 
liability  for  excessive  loans;  Flour  City  Nat.  Bank  v.  Wechselberg,  45 
Fed.  551,  sustaining  action  at  law  against  incorporators  on  note  exe- 
cuted in  corporate  name  before  statutory  amount  of  capital  stock  sub- 
scribed; Patterson  v.  Stewart,  41  Minn.  91,  16  Am.  St.  Rep.  675,  4 
L.  R.  A.  750,  42  N.  W*.  928,  sustaining  creditor's  action  against  directors 
on  statutory  liability  for  misfeasance;  Hall  v.  Klinck,  25  S.  C.  354,  60 
Am.  Rep.  510,  permitting  creditor's  individual  action  at  law  on  statutory 
liability  of  stockholder  of  insolvent  corporation;  National  New  Haven 
Bank  v.  Northwestern  Guaranty  Loan  Co.,  61  Minn.  392,  63  N.  W.  1084, 
permitting  creditor  specially  injured  by  misfeasance  of  officer  to  sue 
on  his  statutory  liability  for  whole  debt;  Thompson  v.  Greeley,  107  Mo. 
593,  17  S.  W.  967,  sustaining  receiver's  action  at  law  against  bank 
directors  for  illegal  loan;  Eads  v.  Orcutt,  79  Mo.  App.  518,  sustaining 
depositor's  action  at  law  against  bank  directors  of  failing  bank  who 
received  deposits. 

Liability  of  savings  bank  officers  or  trustees  to  depositors  for  mis- 
management.   Note,  Ann.  Gas.  1913B,  429. 

Liability  under  statutes  purporting  to  make  directors  liable  for 
debts  in  excess  of  fixed  limit.  Note.  L.  R.  A.  1915D.  1039,  1046, 
1047,  1048. 

Liability  of  corporation's  trustees  for  unauthorized  indebtedness  as- 
sented to  by  them  is  not  penal,  but  requires  them  to  make  good  for  taneflt 
of  all  creditors  debts  of  creditors  who  suffered  by  excess  of  indebtedness 
over  capital  stock. 

Approved  in  In  re  Beachy  &  Co.,  170  Fed.  828,  Illinois  statute  making 
assenting  directors  and  officers  liable  for  excess  debts  of  corporation 
gives  right  of  action  for  exclusive  benefit  of  creditors  enforceable  in- 
dependently of  bankruptcy  proceedings ;  Slater  v.  Atchison  etc.  Ry.  Co., 
91  Kan.  234,  L.  R.  A.  1916F,  949,  137  Pac.  946,  an  action  in  favor  of 
person  injured  by  violation  of  factory  act  of  1903  is  not  action  for 
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"penalty  or  forfeiture,"  and  is  controlled  by  two-year  statute  of  limita- 
tions ;  Charles  E.  Brown  &  Co.  v.  Ware,  87  Vt.  123,  88  Atl.  508,  holding 
repeal  of  statute  making  directors  liable  for  excess  debt  of  corporation 
did  not  destroy  right  to  recover  thereunder;  Rice  Co.  v.  Libbey,  86  Fed. 
823,  825,  holding  corporate  officers  liable  for  corporation's  excessive 
indebtedness  only  after  all  assets  exhausted;  Woolverton  v.  Taylor,  132 
111.  207,  209,  211,  22  Am.  St.  Rep.  525,  527,  528,  23  N.  E.  1008,  1009, 
1010,  holding  actions  on  corporation's  officers'  liability  for  exceeding 
authorized  indebtedness  not  penal  within  Illinois  statute  of  limitations; 
Allison  v.  Coal  Creek  etc.  Coal  Co.,  87  Tenn.  64,  9  S.  W.  228,  holding 
directors  assenting  to  purchase  of  machinery  exceeding  authorized  cor- 
porate debt  liable ;  Huntington  v.  Attrill,  146  U.  S.  680,  36  L.  Ed.  1132, 
13  Sup.  Ct.  232,  holding  judgment  on  corporate  officers'  foreign  statutory 
liability  for  false  certificate,  not  penal;  National  New  Haven  Bank  v. 
Northwestern  Guaranty  Loan  Co.,  61  Minn.  387,  63  N.  W.  1082, 
arguendo. 

Disapproved  in  Moss  v.  Smith,  171  Cal.  780,  781,  155  Pac.  91,  holding 
such  liability  penal,  and  right  to  recover  thereon  destroyed  by  repeal 
of  statute  creating  it. 

Distinguished  in  Eads  v.  Orcutt,  79  Mo.  App.  518,  holding  directors' 
liability  for  deposits  received  while  bank  failing,  penal. 

Under  act  of  Congress  making  assenting  trustees  liable  to  corporation's 
creditors  for  excess  of  indebtedness  over  its  capital  stock,  liability  for  the 
excess  is  a  fund  for  benefit  of  all  creditors,  proportionately,  so  far  as  neces- 
sary to  pay  their  claims. 

Approved  in  Bailey  v.  Mosher,  63  Fed.  491,  11  C.  C.  A.  304,  holding 
liability  of  directors  of  insolvent  national  bank  an  asset  enforceable 
only  by  receiver;  Rice  Co.  v.  Libbey,  85  Fed.  822,  823,  825,  holding 
officers1  liability  for  corporation's  excessive  indebtedness  joint  fund, 
ascertainable  by  accounting  of  all  other  corporate  assets;  Moulton  v. 
ConnelUHall-McLester  Co.,  93  Tenn.  388,  27  S.  W.  674,  case  where  a 
few  creditors  sued  on  similar  statute  as  in  principal  case;  Tradesman 
Pub.  Co.  v.  Knoxville  Car-Wheel  Co.,  95  Tenn.  659,  49  Am.  St.  Eep.  957, 
31  L.  B.  A.  601,  32  S.  W.  1103,  holding  assenting  directors  liable  to 
those  creditors  whose  debts  illegally  contracted;  Hayden  v.  Thompson, 
71  Fed.  63,  65,  17  C.  C.  A.  592,  taking  jurisdiction  in  equity  over  re- 
ceiver's suit  to  recover  dividends  paid  when  bank  insolvent;  Eames  v. 
Doris,  102  111.  358,  taking  equitable  jurisdiction  over  creditors'  bill 
against  insolvent  savings  bank's  stockholders ;  Marshall  v.  Sherman,  148 
N.  T.  23,  51  Am,  St.  Eep.  662,  34  L.  B.  A.  765,  42  N.  E.  422,  refusing 
to  permit  creditor  of  insolvent  foreign  corporation  to  sue  resident  stock- 
holder without  joining  other  creditors  and  stockholders;  Winchester  v. 
Mabury,  122  Cal.  525,  526,  55  Pac.  393,  394,  sustaining  demurrer  to  bill 
of  some  creditors  to  enforce  bank  directors'  constitutional  liability;  Zang 
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v.  Wyant,  25  Colo.  555,  71  Am.  St.  Rep.  147,  66  Pac.  566,  holding  double 
statutory  liability  of  bank  stockholders  a  fund,  properly  enforceable  by 
creditors,  not  as  an  asset  by  receiver ;  Woolverton  v.  Taylor,  132  111.  209, 
211,  22  Am,  St  Rep.  527,  528,  23  N.  E.  1009,  1010,  holding  statutory 
liability  of  corporate  officers  for  exceeding  authorized  indebtedness  not 
penal. 

Distinguished  in  Swancoat  v.  Remsen,  78  Fed.  594,  sustaining  bond- 
holder's bill  against  directors,  based  on  New  York  statutory  liability  to 
file  report;  Patterson  v.  Stewart,  41  Minn.  91,  16  Am.  St.  Rep.  675,  4 
L.  R.  A.  750,  42  N.  W.  928,  holding  directors  liable  under  local  statute 
directly  to  each  creditor  for  misfeasance;  National  New  Haven  Bank  v. 
Northwestern  Guaranty  Loan  Co.,  61  Minn.  392,  63  N.  W.  1084,  holding 
officers'  liability  for  misfeasance  a  fund  which  each  injured  creditor 
might  attack. 

93  U.  8.  233-235,  23  K  Ed.  892,  YZNAGA  DEL  VAIaLE  T.  HARBISON. 
Not  cited. 

93  U.  8.  235-241,  23  I*  Ed.  880,  SHAW  v.  UNITED  STATES. 

Where  a  vessel  was  taken  Into  service  by  United  States  quartermaster, 
and  terms  of  compensation  stated  and  accepted  by  owner,  who  manned  her 
and  retained  control,  the  impressment  became  contract  of  affreightment, 
and  United  States  charterers,  not  liable  for  her  loss  while  in  service. 

Approved  in  The  Del  Norte,  111  Fed.  544,  holding  under  time  charter 
whereby  owner  was  to  appoint  master,  who  was  to  be  under  charterer's 
orders,  and  whereby  charterer  was  to  have  full  charge  of  vessel,  and 
protect  vessel  from  all  liabilities,  charterer  could  not  hold  vessel  liable 
in  rem  for  damages  through  acts  of  master. 

Requisites  of  charter-party.    Note,  5  E.  R.  0.  630. 

93  U.  &  241-242,  23  L.  Ed.  862,  SCHACKER  v.  HAETFOED  FIEE  INS.  CO. 

Jurisdictional  amount  depends  on  amount  of  matter  In  dispute,  stated 
In  declaration,  not  on  damages  prayed  for;  accordingly,  action  upon  policy 
for  one  thousand  four  hundred  dollars,  with  Interest,  was  dismissed  by 
Supreme  Court,  though  damages  were  laid  to  exceed  three  thousand. 

Approved  in  Smithers  v.  Smith,  204  U.  S.  642,  51  L.  Ed.  660,  27  Sup. 
Ct.  297,  holding  where  claims  for  land  taken  and  damage  caused  by 
several  defendants  jointly  exceeded  two  thousand  dollars,  Circuit  Court 
had  jurisdiction,  though  answer  alleges  claim  against  each  defendant 
must  be  less  than  two  thousand  dollars;  Turner  v.  Southern  Home  etc. 
Assn.,  101  Fed.  313,  41  C.  C.  A.  379,  upholding  Federal  jurisdiction  of 
suit  to  foreclose  building  and  loan  mortgage  for  two  thousand  dollars 
where  stock  dues  in  arrears  exceeded  two  hundred  dollars;  Ingham  v. 
Wm.  P.  Harper  &  Son,  71  Wash.  287,  Ann.  Cas.  19140,  528,  128  Pac. 
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676,  "amount  in  controversy"  to  determine  jurisdiction  of  Supreme  Court 
is  amount  with  interest  to  commencement  of  suit;  Gray  v.  Blanchard, 
97  U.  S.  565,  24  L.  Ed.  1109,  dismissing  writ  of  error  where  amount 
in  dispute  insufficient,  though  setoff  of  ten  thousand  dollars  claimed; 
Webster  v.  Buffalo  Ins.  Co.,  110  U.  S.  388,  28  L.  Ed.  173,  4  Sup.  Ct.  80, 
dismissing  writ  where  pleadings  showed  amount  in  dispute  to  be  four 
thousand  dollars,  though  five  thousand  and  ten  dollars  stipulated  as 
proper  amount  of  recovery,  if  any;  Cabot  v.  McMaster,  61  Fed.  131, 
where  plaintiff  suing  for  full  amount  of  penal  bond  claimed  less  than 
two  thousand  dollars  on  trial;  Bowman  v.  Chicago  etc.  Ry.  Co.,  115 
U.  S.  613,  29  L.  Ed.  503,  6  Sup.  Ct.  193,  where  original  declaration  for 
damages  •  for  refusal  to  carry  beer  kegs  showed  that  jurisdictional 
amount  not  involved;  Gorman  v.  Havird,  141  U.  S.  208,  35  L.  Ed.  718, 
11  Sup.  Ct.  944,  where  plaintiff  plainly  could  not  recover  jurisdictional 
amount;  Hilton  v.  Dickinson,  108  U.  S.  174,  27  L.  Ed.  691,  2  Sup.  Ct. 
430,  dismissing  appeal  where  difference  between  amount  sued  for  and 
amount  allowed  appellant  was  less  than  jurisdictional  amount;  Simon 
v.  House,  46  Fed.  318,  dismissing  bill  to  set  aside  cloud  upon  title  where 
undisputed  testimony  on  plea  to  jurisdiction  showed  land  to  be  below 
jurisdictional 'value;  Kerr  v.  Simmons,  82  Mo.  273,  dismissing  appeal 
where  demurrer  admitted  allegation  of  partial  satisfaction  in  answer, 
reducing  claim  below  jurisdictional  amount;  Anchor  Milling  Co.  v. 
Walsh,  97  Mo.  289,  11  S.  W.  218,  dismissing  appeal  where  real  amount 
of  overpayment  sued  for  below  jurisdictional  amount ;  Harman  v.  Lynch- 
burg, 33  Gratt.  40,  sustaining  plaintiff's  appeal  from  judgment  denying 
recovery  for  whisky  alleged  to  be  of  jurisdictional  value;  Withers  v. 
Hopkins  Place  Savings  Bank,  104  Ga.  95,  30  S.  E.  768,  holding  action 
involving  equitable  title  to  realty  removable  to  Federal  court,  defend- 
ant claiming  that  plaintiff's  title  depended  on  payment  of  jurisdictional 
amount. 

93  TX.  8.  242-247,  23  L.  Ed.  779,  GAEFIELDE  v.  UNITED  STATES. 

Proposal  to  carry  mail,  and  acceptance  by  Postoffice  Department,  creates 
a  contract  of  same  force  and  effect  as  formal  written  contract  executed  by 
the  parties. 

Approved  in  Harvey  v.  United  States,  105  U.  S.  688,  26  L.  Ed.  1212, 
holding  proposals  and  accepted  bid  for  coffer-dam  constituted  contract 
which  Court  of  Claims  could  reform. 

Indemnity  fixed  by  statute  as  amount  to  be  paid  for  canceling  contract 
affords  measure  of  damages  for  illegally  refusing  to  award  It.  Rule  applied 
to  illegal  refusal  to  award  mail-carrying  contract. 

Approved  in  Slavens  v.  United  States,  196  U.  S.  236,  49  L.  Ed.  460,  25 
Sup.  Ct.  229,  postmaster-general  may  cancel  mail  contract  service  under 
which  has  been  materially  decreased  by  using  street-cars  to  carry  mail. 
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93  U.  &  247-268,  23  L.  Ed.  882,  WHITESIDE  v.  UNITED  STATES. 

Assistant  special  treasury  agents  could  not  make  contracts  for  payment 
or  reimbursement  of  expenses  for  collection  of  abandoned  or  condemned! 
property. 

Approved  in  Camp  v.  United  States,  113  U.  S.  653,  28  L.  Ed.  1083, 
5  Sup.  Ct.  689,  holding  government  not  bound  by  assistant  special 
agent's  contract. 

* 

Contracts  for  collection  of  condemned  property  bad  to  be  in  writing; 
hence  contract  to  allow  one-half  of  condemned  property  collected  was  not 
ratified  by  supervising  special  agent's  approval,  reducing  allowance  to  one- 
fourth. 

Approved  in  Churchyard  v.  United  States,  100  Fed.  921,  holding  under 
Rev.  Stats,,  §§3714,  3744,  as  amended,  there  can  be  no  recovery  by 
contractor  for  extra  work  for  items  which  were  never  subject  of  any 
agreement,  nor  authorized  by  officer  in  charge  as  extras,  nor  submitted 
by  him  to  War  Department;  Camp  v.  United  States,  113  U.  S.  653,  28 
L.  Ed.  1088,  5  Sup.  Ct.  689.  holding  verbal  contract  for  collection  of 
condemned  property  void. 

Public  authority  is  not  liable  for  acts  of  its  agents  in  the  course  of 
their  employment,  unless  manifestly  within  their  authority,  nor  for  their 
torts.  Individuals  dealing  with  public  agents  are  bound  to  know  extent  of 
their  authority. 

Approved  in  Kirwan  v.  Murphy,  189  U.  S.  54,  47  L.  Ed.  705,  23  Sup. 
Ct.  623,  holding  injunction  will  not  lie,  at  instance  of  third  persons 
claiming  ownership,  against  survey  under  direction  of  Land  Department 
of  lands  claimed  by  department  to  be  unsurveyed  lands  of  United 
States;  Pine  River  Logging  &  Improvement  Co.  v.  United  States,  186 
U.  S.  291,  46  L.  Ed.  1170,  22  Sup.  Ct.  925,  holding  contracts  with  in- 
dividual Indians  for  certain  quantity  of  dead  timber  on  reservation 
does  not  authorize  removal  of  all  dead  timber  on  reservation  because 
parties  so  construed  contract,  which  construction  was  approved  by  gov- 
ernment agent;  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  637,  651, 
statements  of  officers  of  Land  Department  based  on  assumption  that 
meandered  lakes  were  permanent  bodies  of  water  when  survey  made  did 
not  estop  United  States  from  claiming  such  lands  on  proof  that  bodies 
of  water  were  not  permanent  at  time  survey  made;  United  States  v. 
Kauhoe,  147  Fed.  187,  77  C.  C.  A.  413,  where  one  liable  on  postmaster's 
bond  called  by  inspector  to  pay  embezzlement  and  on  request  for  exten- 
sion of  time  inspector  granted  extension  provided  note  executed  to  gov- 
ernment for  amount  of  default  note  was  void;  Potter  v.  United  States* 
122  Fed.  54,  58  C.  C.  A.  231,  holding  special  government  agent,  whose 
authority  is  not  disclosed,  cannot  estop  government  from  asserting  its 
legal  rights;  Pitcock  v.   State,  91   Ark.  543,  134  Am.  St.  Rep.  88,  121 
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S.  W.  749,  holding  suit  to  restrain  penitentiary  board  from  violating 
convict  labor  contract  was  suit  against  State;  Hord  v.  State,  167  Ind. 
632,  79  N.  E.  919,  holding  void  contract  made  by  attorney  general  with- 
out authority  to  collect  claims  due  State;  Wykoff  v.  W.  H.  Wheeler  & 
Co.,  38  Okl.  778,  135  Pac.  401,  holding  void  contract  to  furnish  text- 
books to  State  when  bond  of  seller  not  approved  by  Governor  as  re- 
quired by  statute ;  Peck- Williamson  Heating  etc.  Co.  v.  Stein  School  Tp., 
30  Ind.  App.  640,  66  N.  E.  910,  holding  where  contract  under  which 
poods  have  been  delivered  to  township  is  invalid  because  not  made  in 
conformity  to  statute,  no  recovery  can  be  had  on  quantum  meruit; 
Orange  Co.  v.  Texas  etc.  R.  R.  Co.,  35  Tex.  Civ.  363,  80  S.  W.  671,  where 
tax  collector  collected  taxes  before  rolls  delivered  to  him  and  failed 
to  turn  in  taxes,  taxpayer  is  liable  therefor;  Riddock  v.  State,  68  Wash. 
333,  Ann.  Oaa.  1913E,  1033,  42  L.  R.  A.  (N.  S.)  251,  123  Pac.  452,  State 
not  liable  for  injury  caused  by  fall  of  balcony  railing  in  State  armory 
at  private  entertainment;  Gauthier  v.  Morrison,  62  Wash.  579,  114  Pac. 
504,  holding  State  court  had  no  jurisdiction  to  declare  plaintiff  entitled 
to  public  land  under  homestead  entry  where  government  surveyor  had 
mistakenly  designated  land  as  lake;  Hawkins  v.  United  States,  96  U.  S. 
691,  24  L.  Ed.  608,  holding  contractor  could  not  recover  on  contract 
altered  by  assistant  superintendent,  without  secretary's  consent;  Hume 
v.  United  States,  132  U.  S.  414,  33  L.  Ed.  397,  10  Sup.  Gt.  137,  allowing 
claimant  under  unconscionable  contract,  market  value  of  goods  deliv- 
ered ;  Wisconsin  etc.  R.  R.  Co.  v.  United  States,  164  U.  S.  210,  41  L.  Ed. 
406, 17  Sup.  Ct.  51,  allowing  government  to  offset  overpayments  by  post- 
master-general in  action  for  compensation  for  carrying  mails;  Bancroft 
v.  Thayer,  5  Sawy.  509,  Fed.  Cas.  835,  holding  contract  by  board  of 
education  to  use  books  published  by  complainant  not  binding*;  United 
States  v.  Murphy,  32  Fed.  383,  allowing  prosecution  for  unlawful  timber 
cutting,  despite  representations  of  land  officials,  that  it  was  permissible; 
Bowe  v.  United  States,  42  Fed.  778,  refusing  recovery  for  extra  work 
furnished  at  request  of  government  superintendent;  John  Shillito  Co. 
v.  McClung,  51  Fed.  876,  2  C.  C.  A.  526,  holding  surveyor  of  customs 
not  estopped,  by  failure  to  notify  importer  of  department's  decision, 
from  pleading  ninety  days'  limitation,  in  action  to  recover  excess  of 
duties;  United  States  v.  Pine  River  Logging  etc.  Co.,  89  Fed.  913,  32 
C.  C.  A.  406,  holding  government  not  bound  by  superintendent's  allow- 
ing removal  of  timber  in  excess  of  contract  quantity ;  Woodruff  v.  Berry, 
40  Ark.  256,  holding  printing  contract  not  made  on  statutory  notice  not 
binding;  Mulnix  v.  Mutual  Ben.  life  Ins.  Co.,  23  Colo.  75,  33  L.  R.  A. 
830,  46  Pac.  125,  holding  State  not  bound  by  secretary's  purchases  in 
open  market,  without  statutory  advertisement  for  bids;  Dartmouth  Sav. 
Bank  v.  School  District,  6  Dak.  344,  43  N.  W.  825,  holding  school  dis- 
trict not  estopped  from  questioning  bonds  of  its  predecessor;  Bonton  v. 
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McDonough  County,  84  111.  395,  holding  county  not  bound  by  its  super- 
intendent's alteration  of  building  contract;  Brown  v.  Bon  Homme 
County,  1  S.  D.  227,  46  N.  W.  176,  holding  bonds  authorized  to  fund 
warrants,  issued  without  provision  for  funding  void;  Young  v.  State, 
19  Wash.  636,  54  Pac.  37,  holding  State  not  bound  by  Governor's  con- 
tract employing  expert  accountant;  Murdock  v.  Chaffe,  67  Miss.  753,  7 
South.  521,  holding  auditor's  tax  deed  void  because  statutory  payment 
of  taxes  not  made ;  Dickinson  v.  Poughkeepsie,  75  N.  T.  74,  holding  con- 
tract on  public  notice  to  lowest  bidder  altered  after  acceptance,  price 
being  raised,  void;  Robertson  v.  Sichel,  127  U.  S.  515,  32  L.  Eft.  206, 
8  Sup.  Ct.  1290,  holding  customs  collector  not  liable  for  deputy's  negli- 
gence in  keeping  trunk  on  pier;  State  v.  Portsmouth  Sav.  Bank,  106 
Ind.  451,  7  N.  E.  389,  holding  State's  title  to  unsurveyed  lake  bed  not 
divested,  statute  requiring  survey  before  sale;  Graham  v.  United  States, 
188  Fed.  656,  110  C.  C.  A.  465,  arguendo. 

Admissions  of  agent  as  evidence  against  his  principal.    Note,  53 
Am.  Dec  777. 

Miscellaneous.    Cited  incidentally  in  Austin  v.  Felton,  41  Fed.  162. 

93  TJ.  g.  268-266,  23  K  Ed.  893,  BABKLET  T.  LEVEB  COMMISSIONERS. 

Mandamus  will  not  lie  to  compel  action  by  survivors  of  board  of  levee 
commissioners,  abolished  by  statute,  except  for  purpose  of  paying  district's 
debts,  where  term  of  members  had  expired  without  provision  continuing  them 
in  office. 

Approved  in  Marra  v.  San  Jacinto  etc.  Irr.  Dist.,  131  Fed.  790,  where 
irrigation  district  organized  under  Cal.  Acts  1887,  p.  29,  c.  34,  issued 
and  sold  bonds,  remedy  of  holder  thereof  after  judgment  and  execution 
unsatisfied  was  mandamus  to  compel  levy  of  assessment  and  not  suit 
in  equity  for  receivership;  People  v.  Davidson,  2  Cal.  App.  99,  83  Pac. 
160,  effect  of  County  Government  Act,  §  56,  as  amended  in  1901,  pro- 
viding that  in  townships  of  less  than  six  thousand  population  there 
shall  be  but  one  constable,  was  to  abolish  two  previously  existing  offices 
and  create  new  one,  and  former  incumbent  could  not  hold  over;  United 
States  v.  Justices  of  Landerdaie  County,  10  Fed.  462,  holding  resigna- 
tion of  justices  after  mandamus  against  them  to  levy  tax,  not  contempt. 

Federal  courts  cannot  appoint  marshal  to  assess  tax  to  pay  their  judg- 
ments, except  through  seizure  of  debtor's  property;  nor  can  property  of 
members  of  debtor  corporation  be  seised  to  pay  judgment  against  latter. 

Approved  in  Tost  v.  Dallas  County,  236  U.  S.  57,  59  L.  Ed.  464,  35 
Sop.  Ct.  235,  rights  given  in  county  bonds  to  have  tax  levied  for  pay- 
ment is  to  have  tax  levied  and  collected  in  manner  provided  by  statute ; 
City  of  Harper  v.  Daniels,  211  Fed.  62,  129  C.  C.  A.  242,  one  recovering 
judgment  on  city  warrants  payable  from  general  fund  can  compel  levy 
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of  tax  to  pay  same  by  mandamus;  Street  Grading  Dist.  No.  60  v.  Haga- 
dorn,  186  Fed.  454,  455,  108  C.  C.  A.  429,  where  improvement  bonds 
issued  under  authority  to  pledge  uncollected  assessments  to  pay  for 
%work,  holder  of  judgment  for  interest  can  enforce  payment  by  man- 
damus ;  Preston  v.  Sturgis  Milling  Co.,  183  Fed.  4,  6,  7,  11,  32  L.  R.  A. 
(N.  S.)  1020,  105  C.  C.  A.  293,  one  holding  judgment  on  bonds  issued 
by  improvement  district,  where  collection  of  tax  levied  to  pay  same  was 
forcibly  prevented,  could  not  by  action  against  single  taxpayer  enforce 
lien  for  share  assessed  to  him;  Thompson  v.  County  of  Allen,  115  U.  S. 
557,  29  L.  Ed.  474,  6  Sup.  Ct.  143,  refusing  to  appoint  receiver  to  col- 
lect tax  to  pay  county  railroad  bonds ;  O'Brien  v.  Wheelock,  78  Fed.  679, 
refusing  jurisdiction  over  bill  to  collect  levee  tax  from  owners  bene- 
fited, no  collectors  having  been  provided;  McLean  County  Precinct  v. 
Deposit  Bank  of  Owensboro,  81  Ky.  260,  holding  chancellor's  appoint- 
ment of  tax  collector  on  failure  of  county  judge  to  find  one  error; 
Coquard  v.  Indian  Grave  Drainage  Dist,  69  Fed.  870,  16  C.  C.  A.  530, 
refusing  to  enjoin  commissioners  from  receiving  coupons  in  payment 
of  drainage  assessments ;  Board  of  Education  v.  Board  of  Education,  30 
W.  Va.  430,  4  S.  E.  643,  and  Eames  v.  Savage,  77  Me.  224,  52  Am.  Rep. 
758,  both  holding  statute  authorizing  collection  of  judgment  against 
town  out  of  personalty  of  inhabitants  valid;  dissenting  opinion  in 
Boody  v.  Watson,  64  N.  H.  197,  9  Atl.  821,  majority  taking  jurisdiction 
to  correct  erroneous  exemption  by  selectmen. 

Distinguished  in  United  States  v.  Port  of  Mobile,  4  Woods,  541,  12 
Fed.  771,  granting  mandamus  against  successor  of  municipal  corpora- 
tion to  levy  tax  to  pay  judgment  against  old  corporation;  Gibbs  v. 
Green,  54  Miss.  610,  sustaining  bill  to  subject  lands  forfeited  by  non- 
payment of  levee  taxes  to  payment  of  bonds  according  to  statute. 

Creditor  of  levee  district  abolished  by  legislature,  with  no  provisions 
for  re-election  of  levee  commissioners  to.  settle  debts  of  district,  has  no 
remedy  after  their  term  expires,  and  must  rely  upon  public  faith  of  legisla- 
ture to  supply  him  a  remedy. 

Approved  in  Chalstran  v.  Board  of  Education,  244  HI,  477,  91  N.  E. 
712,  where  high  school  discontinued,  board  continued  to  exist  for  pur- 
pose of  settling  affairs  and  were  proper  defendants  in  suit  to  recover 
on  building  contract ;  State  v.  Howell,  26  Utah,  59,  72  Pac.  189,  holding 
where  office  of  city  justice  of  peace  was  abolished  and  election  of  suc- 
cessor to  justice  then  in  office  prohibited  by  act  of  legislature,  incum- 
bent could  not  continue  to  hold  office  after  expiration  of  term  for  which 
he  was  elected;  dissenting  opinion  in  Boody  v.  Watson,  64  N.  H.  206, 
9  Atl.  827,  majority  taking  jurisdiction  to  correct  erroneous  exemption 
by  selectmen ;  Vanderbeck  v.  Englcwood,  39  N.  J.  L.  347,  arguendo. 

Distinguished  in  Bates  v.  Gregory,  89  Cal.  395,  26  Pac.  893,  holding 
city  successor  of  city  and  county,  liable  to  creditor,  and  latter's  remedy 
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barred  by  limitation;  dissenting  opinion  in  Thompson  v.  County  of 
Allen,  115  U.  S.  564,  29  L.  Ed.  477,  6  Sup.  Ct.  147,  majority  refusing 
to  appoint  receiver  to  collect  tax  to  pay  county  railroad  bonds. 

Right  of  creditor  of  taxing  district  to  invoke  aid  of  court  where 
ordinary  remedies  not  available.    Note,  82  L.  R.  A.  (N.  S.)  1021. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St  Rep.  827. 

93  U.  8.  266-271,  23  L.  Ed.  896,  BROUGHTON  V.  PEN8ACOLA. 

Obligation  of  contracts  survives  dissolution  of  corporation.  Equity 
treats  its  property  as  a  trust  fund  for  benefit  of  Its  creditors,  and  this  prin- 
ciple is  applicable  to  municipal  corporations. 

Approved  in  United  States  v.  Board  of  Directors  of  Public  Schools, 
229  Fed.  8,  where  legislature  set  apart  specific  fund  to  discharge  obli- 
gation of  previous  contract  of  board  of  education,  court  could  compel 
fund  to  be  applied  thereto  by  mandamus ;  Folsom  v.  Greenwood  County, 

137  Fed.  450,  69  C.  C.  A.  473,  where  statute  incorporated  township, 
authorized  it  to  issue  aid  bonds  and  provided  that  county  officer  levy 
taxes  therefor  and  county  boundaries  changed  so  that  township  put 
in  another  county,  latter  is  liable  for  bonds ;  Ex  parte  Folsom,  131  Fed. 
504,  holding  void  constitutional  amendment  of  1902,  abolishing  organiza- 
tion of  townships  which  had  issued  aid  bonds;  Chalstran  v.  Board  of 
Education,  244  111.  479,  91  N.  E.  712,  township  board  of  education  has 
power  to  settle  affairs  of  discontinued  high  school;  Hopkins  v.  Crossley, 

138  Mich.  565,  101  N.  W.  823,  where  funds  of  volunteer  fire  department 
created  by  statute  were  placed  in  hands  of  trustees  for  specified  pur- 
pose, after  purpose  of  corporation  ceased  and  corporation  dissolved 
fund  did  not  escheat  to  State;  Nelson  v.  Hubbard,  96  Ala.  244,  17 
L.  R.  A.  377,  11  South.  430,  holding  deed  of  trust  by  defunct  cor- 
poration enforceable  under  local  statute;  School  District  v.  Greenfield, 
64  N.  H.  85,  6  Atl.  485,  holding  beneficiaries'  rights  in  trust  estate  of 
school  district  not  lost  by  dissolution  of  district;  Vanderbeck  v.  Engle- 
wood,  39  N.  J.  L.  347,  holding  claim  for  labor  against  township,  divided 
among  three  other  townships,  enforceable  against  latter  only  in  equity; 
Merriwether  v.  Garrett,  102  U.  Ss  512,  529,  26  L.  Ed.  204,  210,  holding 
equity  could  subject  only  municipality's  private  property,  not  charged 
with  public  use  for  its  debts,  on  dissolution;  New  Orleans  v.  Benjamin, 
153  U.  S.  428,  38  L.  Ed.  770,  14  Sup.  Ct.  911,  holding  action  on  certifi- 
cates of  district  transferred  to  municipalities  not  maintainable  in  Fed- 
eral court  for  want  of  jurisdictional  facts;  Opinion  of  the  Justices,  66 
N.  H.  639,  33  Atl.  1081,  holding  special  act  incorporating  railroad  re- 
pealable ;  Dow  v.  Northern  R.  R.  Co.,  67  N.  H.  37,  36  Atl.  529,  holding 
lease   under  statute    subsequent  to    formation   of   corporation    invalid 
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against  dissenting  stockholders;  Garrett  v.  Memphis,  5  Fed.  868,  876, 
and  Benjamin  v.  New  Orleans,  71  Fed.  760,  both  arguendo. 

Municipal  corporation  taking  stock  In  railroad  company  is  to  that  ex- 
tent private  corporation,  hound  as  a  private  individual  hy  its  obligation, 
and  its  liability  is  subject  to  the  constitutional  inhibition  against  legislative 
interference  with  contracts. 

Approved  in  Mount  Pleasant  v.  Beckwith,  100  U.  S.  529,  25  L.  Ed. 
702,  holding  municipal  corporations  liable  on  bonds  of  annexed  corpora- 
tion, and  empowered  to  tax  annexed  property  for  them;  Port  of  Mobile 
v.  Watson,  116  U.  S.  305,  29  L.  Ed.  626,  6  Sup.  Ct.  405,  holding  suc- 
cessor of  Mobile  City  bound  by  latter's  contract  to  levy  special  tax  to 
pay  railroad  bonds;  Shapleigh  v.  San  Angelo,  167  U.  S.  652,  42  L.  Ed. 
318,  17  Sup.  Ct.  959,  holding  reincorporated  city  liable  on  bonds  issued 
while  irregularly  incorporated;  St.  Louis  v.  St.  Louis  Gas-light  Co., 
5  Mo.  App.  513,  construing  contract  between  city  and  gas  company  to 
purchase  works  of  latter. 

In  absence  of  express  legislative  declaration,  change  in  municipality's 
charter,  embracing  same  corporators  and  territory,  with  different  powers 
and  officers,  does  not  affect  its  identity,  and  previous  liabilities  continue 
against  it. 

Approved  in  Gamble  v.  Rural  etc.  School  Dist.,  146  Fed.  119,  76 
C.  C.  A.  539,  following  rule;  Vilas  v.  City  of  Manila,  220  U.  S.  361, 
55  L.  Ed.  497,  31  Sup.  Ct.  416,  city  of  Manila  survived  occupation  by 
United  States,  and  is  subject  to  liabilities  incurred  before  occupation; 
Pepin  Tp.  v.  Sage,  129  Fed.  660,  64  C.  C.  A.  169,  determining  liability 
for  bonds  issued  by  village  which  was  created  from  territory  of  city  and 
township  and  later  act  creating  village  repealed;  Mobile  Transp.  Co. 
v.  Mobile,  128  Ala.  350,  30  South.  647,  holding  change  of  city  charter 
pending  ejectment  by  city  does  not  abate  suit;  Pratt  v.  Dudley,  73  Ark. 
541,  84  S.  W.  783,  construing  Acts  1901,  p.  27,  relating  to  creation  of 
levee  districts;  Curtis  Jones  &  Co.  v.  Smelter  Nat..  Bank,  43  Colo.  398, 
96  Pac.  174,  where  individual  continues  in  business  as  corporation  own- 
ing all  stock,  corporation  is  presumptively  liable  for  debts  of  individual ; 
Walker  v.  City  of  Rome,  6  Ga.  App.  63,  64  S.  E.  312,  where  one  mu- 
nicipality absorbed  another  and  received  assets,  it  became  liable  for 
existing  debts;  Neptune  Fire  Engine  Co.  v.  Board  of  Education,  166  Ky. 
18,  178  S.  W.  1144,  holding  on  dissolution  of  incorporated  volunteer  fire 
company,  its  property  went  to  its  surviving  members ;  Chas.  E.  &  W.  F. 
Peck  v.  Southwestern  Lumber  etc.  Co.,  131  La.  181,  59  South.  114,  ap- 
pointment of  receiver  held  not  to  affect  corporation's  liability  for  breach 
of  contract;  Wilson  v.  King's  Lake  Drainage  etc.  Dist.,  176  Mo.  App. 
494, 158  S.  W.  938,  and  Wilson  v.  King's  Lake  Drainage  etc.  Dist.,  257 
Mo.  287,  165  S.  W.  739,  both  holding  where  judgment  organizing  drain- 
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age  district  was  reversed  and  new  district  organized  on  original  petition, 
new  district  was  continuation  of  old;  Winkleman  v.  Des  Moines  etc. 
Levee  Dist.  No.  1,  171  Mo.  App.  56,  153  S.  W.  541,  where  levee  district 
eeased  activities  after  judgment  against  it,  and  another  district  cover- 
ing same  territory  took  over  its  property  without  compensation,  new 
corporation  was  continuation  of  old  in  action  on  judgment;  Andres  v. 
Morgan,  62  Ohio  St.  245,  78  Am.  St.  Rep.  715,  56  N.  E.  877,  holding 
where  partners  incorporated  and  each  transferred  interest  in  partner- 
ship to  corporation  and  received  stock  in  exchange,  corporation  was 
liable  for  debts  of  partnership;  Grennan  v.  Carson,  25  Okl.  740,  107 
Pac.  929,  applying  rule  where  new  corporation  was  formed  for  school 
purposes  only  and  required  to  pay  existing  bonds;  Board  Co.  Commrs. 
Greer  Co.  v.  Clarke,  12  Okl.  209,  70  Pac.  210,  Greer  County,  Oklahoma, 
is  liable  for  valid  obligations  of  Greer  County,  Texas,  prior  to  transfer 
of  territory  of  such  county  to  former  State;  School  Dist.  No.  76  v. 
Capitol  Nat.  Bank,  7  Okl.  50,  54  Pac.  311,  school  warrant  drawn  by 
county  clerk  on  county  treasurer,  under  Laws  1890,  §  6412,  to  be  paid 
out  of  separate  school  fund,  is  not  township  or  school  district  obligation ; 
City  of  Guthrie  v.  Wylie,  6  Okl.  66,  55  Pac.  105,  provisional  city  of 
Guthrie  did  not  become  de  jure  corporation  prior  to  its  attempt  to 
comply  with  act  of  May  2,  1890,  relative  to  incorporation  of  villages; 
Blackburn  v.  Oklahoma  City,  1  Okl.  295,  31  Pac.  783,  Oklahoma  City 
on  becoming  de  jure  corporation  is  liable  for  contracts  made  while  it 
was  de  facto  corporation;  City  of  Guthrie  v.  Territory,  1  Okl.  202,  11 
LR.  A.  418,  31  Pac.  194,  where  village  has  changed  to  city  since  lia- 
bility of  village  for  debts  of  provisional  organization  fixed  by  legisla- 
ture, city  is  liable  for  such  debts;  Black  v.  Fishburne,  84  S.  C.  455, 
19  Ann.  Gas.  1104,  66  S.  E.  682,  incorporation  under  general  law  on 
surrender  of  charter  does  not  affect  validity  of  bonds  of  town ;  Ranken 
v.  McCallum,  25  Tex.  Civ.  86,  60  S.  W.  976,  holding  new  municipality 
liable  for  debts  of  old,  though  latter  was  merely  de  facto  corporation, 
and  was  abolished  by  judicial  decree  because  of  defective  organization; 
Washburn  Waterworks  Co.  v.  City  of  Washburn,  129  Wis.  81,  108 
X.  W.  197,  where  inhabitants  and  territory  of  municipal  corporation  are 
substantially  the  same,  it  is  presumed  that  legislature  in  reorganizing 
corporation  intended  existence  of  same  corporation  and  subject  to  ex- 
isting liabilities;  Port  of  Mobile  v.  Watson,  116  U.  S.  301,  29  L.  Ed.  624, 
6  Sup.  Ct.  403,  holding  new  corporation,  with  greatly  reduced  limits, 
liable  as  successor  of  old  corporation  on  its  railroad  bonds;  Mount 
Pleasant  v.  Beckwith,  100  U.  S.  529,  25  L.  Ed.  702,  holding  municipali- 
ties empowered  to  tax  annexed  parts  of  corporation  to  pay  its  bonds; 
Brewia  v.  Duluth,  3  McCrary,  223,  224,  13  Fed.  334,  335,  holding  bond- 
holder had  remedy  at  law  against  city  out  of  which  village  was  carved; 
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Laird  v.  De  Soto,  22  Fed.  422,  holding  city  liable  on  town  bonds;  Hill 
v.  Kahoka,  35  Fed.  33,  holding  city,  incorporated  after  forfeiture  of  its 
town  charter,  liable  on  town  bonds;  Pacific  Imp.  Co.  v.  Clarksdale, 
74  Fed.  533,  20  C.  G.  A.  635,  holding  city  liable  on  bonds  issued  fov 
town's  subscription  to  railroad  stock,  though  city  not  empowered  to 
issue  negotiable  paper;  Shapleigh  v.  San  Angelo,  167  U.  S.  652,  42  L.  Ed. 
313,  17  Sup.  Ct.  959,  holding  reincorporated  city  liable  on  bonds  of  city 
issued  while  irregularly  organized;  McKemie  v.  Gorman,  68  Ala.  447, 
.  holding  school  trustees'  contracts  with  teachers  binding  on  successors 
of  trustees;  Bates  v.  Gregory,  89  Cal.  395,  26  Pac.  893,  holding  city 
and  county  liable  on  city  bonds  and  allowing  plea  of  limitations; 
School  District  v.  State,  29  Kan.  71,  holding  bonds  of  irregularly  or- 
ganized de  facto  school  district  binding  upon  its  successor;  Comanehe 
County  v.  Lewis,  133  U.  S.  205,  S3  L.  Ed.  607,  10  Sup.  Ct.  289,  holding 
county  obligations  binding,  though  county  organization  abandoned  for 
a  time  and  no  officers  to  be  reached  by  process;  State  v.  Natal,  39 
La.  Ann.  443,  1  South.  926,  holding  market  ordinance  and  law  valid, 
though  not  re-enacted  in  charter  of  New  Orleans;  Gaither  v.  Green, 
40  La.  Ann.  366,  4  South.  213,  holding  taxes  levied  by  previous  levee 
district  collectible  by  reorganized  district;  Day  v.  Worcester  etc.  R.  R. 
Co.,  151  Mass.  308,  23  N.  E.  825,  holding  consolidated  corporation 
bound  to  exchange  its  stock  for  convertible  bonds  of  old  corporation; 
Higginson  v.  Turner,  171  Mass.  592,  51  N.  E.  173,  holding  city  of  Boston 
succeeded  town  of  Boston  as  trustee  of  fund  left  to  latter;  Ross  v. 
Wimberly,  60  Mass.  348,  allowing  marshal  to  recover  from  reincor- 
porated town  for  services  as  constable  to  old  town;  School  District  v. 
Greenfield,  64  N.  H.  86,  6  Atl.  486,  holding  town  district  taking  property 
of  school  district  liable  for  its  debts;  Broadfoot  v.  Fayetteville,  124 
N.  C.  486,  487,  70  Am.  St.  Rep.  614,  32  S.  E.  806,  holding  act  prohibit- 
ing tax  levy  by  city  to  pay  debts  of  town  before  repeal  of  latter's  charter 
invalid;  O'Connor  v.  Memphis,  6  Lea,  735,  allowing  suit  pending  against 
municipality  at  time  of  repeal  of  its  charter  to  be  revived  against  new 
municipality ;  Mayor  etc.  of  Guthrie  v.  Territory,  1  Okl.  202,  21  L.  R.  A. 
817,  31  Pac.  194,  holding  city  liable  for  prior  village  debt;  Trustees  of 
Alabama  University  v.  Moody,  62  Ala.  395,  holding  trustees  subject 
to  liabilities  of  predecessors,  the  board  of  regents  and  board  of  educa- 
tion; New  Orleans  v.  Clark,  95  U.  S.  654,  24  L.  Ed.  522,  sustaining 
legislature's  power  to  enforce  payment  of  annexed  city's  gas  bonds. 

Distinguished  in  Folsom  v.  Greenwood  Co.,  130  Fed.  733,  county 
which  under  State  law  can  only  contract  such  debts  as  are  authorized 
by  statute  is  not  liable  on  bonds  issued  before  county  created  by  town- 
ship which  formerly  was  part  of  another  county;  Wichman  v.  Placer- 
ville,  147  Cal.  164,  81  Pac.  538,  Stat.  1859,  p.  77,  reincorporating  Placer- 
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ville  repealed  bond  act  of  1863,  authorizing  city  to  issue  bonds,  and 
reincorporated  eity  could  not  issue  bonds;  George  D.  Barnard  &  Co.  v. 
Board  of  Commissioners,  98  Minn.  291,  6  L  E.  A.  (N.  S.)  791,  108 
N.  W.  295,  where  new  county  is  attempted  to  be  created  out  of  territory 
of  old  county,  but  becomes  de  facto  county  only,  and  incurs  debts,  and 
is  subsequently  dissolved,  old  county  is  not  its  successor,  nor  liable  for 
its  debts;  Erwin  v.  State,  116  Tenn.  91,  93  S.  W.  78,  holding  where 
statute  superseded  city  charter  by  creating  complete  scheme  of  gov- 
ernment for  city,  city  became  new  corporation  within  act  of  1899,  relat- 
ing to  applicability  of  statute  forbidding  sale  of  liquor  within  four  miles 
of  schoolhouse;  dissenting  opinion  in  O'Connor  v.  Memphis,  6  Lea;  749, 
majority  allowing  suit  pending  against  municipality  at  time  of  repeal 
of  its  charter  to  be  revived  against  new  municipality;  Amy  v.  Water- 
town,  130  U.  S.  319,  32  L.  Ed.  952,  9  Sup.  Ct.  537,  holding  service  on 
substituted  officer,  mayoralty  being  vacant,  insufficient;  Bate  Refrig- 
erating Co.  v.  Gillett,  30  Fed.  688,  holding  injunction  granted  after  trans- 
fer to  corporation  of  vessel  infringing  patent  not  binding  on  corporation. 

Validity  of  bonds  issued  for  term  longer  than  life  of  municipality. 
Note,  19  Ann.  Gas.  1106. 

Recovery  for  services  and  expenses  tinder  contract  ended  by  insol- 
vency and  dissolution  of  corporation.  Note,  69  L.  R.  A.  135,  139, 
143. 

It  will  be  presumed  that  a  legislature,  changing  charter  of  a  munici- 
pality intended  to  continue  its  liabilities.  A  contrary  imputation  of  the 
State's  insensibility  to  claims  of  morality  and  Justice  will  not  be  made. 

Approved  in  Red  Rock  v.  Henry,  106  U.  S.  604,  27  L.  Ed.  254,  1  Sup. 
Ct.  441,  construing  conflicting  statutes  authorizing  bond  subscriptions; 
United  States  v.  Central  Pac.  Ry.  Co.,  118  U.  S.  241,  30  L.  Ed.  176, 
6  Sup.  Ct.  1041,  construing  acts  relative  to  retention  by  government 
of  compensation  due  railroad  for  services;  Trustees  of  Alabama  Uni- 
versity v.  Moody,  62  Ala.  395,  holding  trustees  subject  to  same  lia- 
bilities as  preceding  board  of  regents  and  board  of  education ;  dissent- 
ing opinion  in  State  v.  Cantwell,  142  N.  C.  612,  9  Ann.  Oas.  141,  8 
L.  R.  A.  (N.  S.)  498,  55  S.  E.  823,  majority  holding  legislature  could 
repeal  act  granting  exemption  from  jury  duty  to  members  of  fire 
company. 

Miscellaneous.  Cited  in  Emsheimer  v.  New  Orleans,  116  Fed.  895, 
holding  Federal  court  cannot  entertain  suit  by  holders  of  warrants 
issued  by  board  of  metropolitan  police  created  by  La.  Acts  1868-74,  to 
enforce  payment  by  eity  out  of  fond  required  to  be  raised  by  city  for 
police  purposes. 
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93  XT.  8.  271,  23  L.  Ed.  898,  JONES  v.  PENSACOLA. 

Validity  of  bonds  issued  for  term  longer  than  life  of  municipality. 
Note,  19  Ann.  Gas.  1106. 

93  XT.  S.  271-274,  23  L.  Ed.  925,  DAI/TON  y.  JENNINGS. 

Ladlea'  hair-net  patent  held  void  for  want  of  novelty  or  Invention, 
Approved  in  West  Boylston  Mfg.  Co.  v.  Wallace,  137  Fed.  926,  hold- 
ing void,  for  want  of  novelty,  Mitehelsen  patent  No.  718,499,  for  tenting 
cloth. 

93  XT.  8.  274-284,  23  L.  Ed.  914,  WINDSOR  V.  McVEIGH. 

Decree  of  condemnation  ^rendered  against  owner  after  denying  him  a 
hearing,  striking  out  his  answer  to  the  libel  and  his  claim  to  the  property, 
because  an  alien  enemy,  is  void,  and  not  a  forfeiture  of  the  property. 

Approved  in  King  v.  Davis,  137  Fed.  214,  where,  in  ejectment,  there 
was  no  necessity  for  inquiry  and  court  entered  order  reciting  that 
defendant's  time  to  plead  having  expired  cause  was  set  down  for  in- 
quiry, recital  was  equivalent  to  order  making  office  judgment  final; 
Hovey  v.  Elliott,  167  U.  S.  414,  445,  42  L.  Ed.  220,  230,  17  Sup.  Ct.  843, 
855  (affirming  145  N.  Y.  141,  39  L.  R.  A.  462,  39  N.  E.  844),  holding  decree 
void  where  defendant's  answer  stricken  out  because  of  a  contempt ;  Avil 
v.  Alexandria  Water  Co.,  \  Hughes,  408,  Fed.  Cas.  679,  holding  corpo- 
ration not  bound  to  recognize  holder  of  stock  purchased  at  confiscation 
sale  similar  to  that  in  principal  case ;  Henry  v.  Carson,  96  Ind.  423,  fol- 
lowing rule ;  Pasteur  v.  Lewis,  39  La.  Ann.  11,  1  South.  311,  holding  con- 
fiscation, after  monition  and  notice  to  minor  residing  in  insurrectionary 
district,  valid ;  Succession  of  Mercier,  42  La.  Ann.  1138, 11  L.  R.  A.  820, 
8  South.  733,  sustaining  city's  right  to  be  heard  in  opposition  to  execu- 
tor's account,  omitting  claim  for  taxes ;  Haymond  v.  Camden,  22  W.  Va. 
199,  holding  attachment  suit  to  enforce  vendor's  lien  against  alien  enemy, 
disbarred  from  appearing,  void. 

Wherever  one  is  assailed  in  person  or  property,  he  may  defend.  Sen- 
tence against  party  without  hearing  him  is  not  Judicial  determination  of  his 
rights  or  entitled  to  respect  in  any  other  tribunal. 

Approved  in  Ontario  Land  Co.  v.  Wilfong,  162  Fed.  1002,  holding  tax 
lien  foreclosure  void;  New  River  Mineral  Co.  v.  Seeley,  120  Fed.  196, 
56  C.  C.  A.  505,  setting  aside  judgment  in  favor  of  former  manager 
against  corporation  which  was  fraudulently  procured  by  manager  with- 
out corporation's  knowledge,  so  as  to  permit  corporation  to  defend  action 
on  merits ;  In  re  Rosser,  101  Fed.  567,  41  C.  C.  A.  497,  applying  rule  to 
order  of  referee  in  bankruptcy;  Sturges  v.  Hancock,  4  App.  D.  C.  292, 
judgment  cannot  be  taken  against  party  before  lapse  of  time  to  appear 
and  defend  on  justice's  court  appeal;  Thaw  v.  Ritchie,  4  Maokey  (D.  C), 
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388,  defense  of  title  under  judgment  of  court  without  jurisdiction  held 
ineffective;  Hudson  v.  Wright,  164  Ala.  300,  302,  137  Am.  St.  Rep.  55, 
51  South.  390,  391,  holding  notice  to  subtenant  of  levy  on  his  crop  neces- 
sary in  attachment  against  tenant  to  enforce  rent  lien ;  White  v.  Ward, 
157  Ala.  355,  356,  18  L.  R.  A.  (N.  S.)  568,  47  South.  169,  section  3810* 
Code  of  1896,  does  not  deprive  attorney,  on  failure  to  avail  himself  of 
section,  of  any  defense;  Archuleta  v.  Archuleta,  52  Colo.  608,  123  Pac. 
823,  holding  order  in  proceedings  supplementary  to  divorce  directing 
corporation  to  cancel  stock  certificates  subject  to  payment  of  alimony 
was  void  for  failure  to  join  present  holders;  Joyner  v.  Joyner,  131  Qa. 
223,  127  Am.  St.  Rep.  220,  18  L.  R.  A.  (N.  S.)  647,  62  S.  E.  184,  judg- 
ment of  another  State  for  alimony  based  on  constructive  service  held  not 
enforceable;  Walter  Cabinet  Co.  v.  Russell,  250  111.  421,  95  N.  E.  464, 
holding  where  plaintiff  refused  to  obey  order  to  produce  books,  court 
could  not  strike  out  his  pleadings  and  award  judgment  for  defendant  for 
setoff;  D'Autremont  v.  Anderson  Iron  Co.,  104  Minn.  *167,  124  Am.  St. 
Rep.  615, 15  Ann.  Gas.  114, 17  L.  R.  A.  (N.  S.)  236, 116  N.  W.  357,  judg- 
ment on  publication  of  summons  held  void  for  misnomer  in  summons  as 
published ;  State  v.  Clancy,  24  Mont.  364,  365,  61  Pac.  989,  holding  court 
cannot  refuse  to  hear  motion  to  dissolve  temporary  injunction  or  to  be 
heard  in  opposition  to  motion  to  continue  it,  on  ground  that  he  was  in 
contempt  for  violating  injunction,  when  no  contempt  proceedings  had 
been  instituted  against  him;  In  re  Evans,  42  Utah,  315,  130  Pac.  234, 
holding  court  in  disbarment  proceeding  in  adjudging  attorney  guilty  of 
crime  not  charged  acted  without  jurisdiction ;  Carter  v.  Frahm,  31  S.  D. 
394, 141  N.  W.  374,  order  appointing  administrator  held  void  for  insuffi- 
cient publication  of  notice;  Phillips  v.  Branch  Mint  Min.  etc.  Co.,  27 
8.  D.  364,  131  N.  W.  313,  judgment  on  cross-complaint  in  action  to  fore- 
close lien  held  void  as  to  holder  of  prior  lien  not  made  party  to  cross- 
complaint  ;  State  v.  Wheeler,  43  Wash.  192,  86  Pac.  397,  judgment  com- 
mitting minor  to  charitable  institution  held  void  for  want  of  notice  to 
father;  Ekern  v.  McGovern,  154  Wis.  281,  46  L.  R.  A.  (N.  S.)  796,  142 
N.  W.  633,  judgment  on  removal  proceedings  held  void  for  insuffi- 
cient notice  and  opportunity  to  defend;  Rib  Falls  Lumber  Co.  v.  Lesh 
ft  Mathews  Lbr.  Co.,  144  Wis.  367,  129  N.  W.  596,  holding  foreign  cor- 
poration could  set  up  defenses  when  sued,  though  it  had  not  complied 
with  statutory  conditions  for  maintaining  actions. 

Followed  in  the-  following  cases,  holding  judgment  not  binding  for 
want  of  notice  or  opportunity  to  be  heard :  Smith  v.  Woolfolk,  115  U.  S. 
149,  29  L.  Ed.  360,  5  Sup.  Ct.  1180,  where  complainant's  supplemental 
bill  not  served  on  defendant  in  foreclosure ;  The  J.  W.  French,  5  Hughes, 
432,  13  Fed.  919,  sale  of  vessel  for  master's  offense  without  notice  to 
owner;  Chapman  v.  Phoenix  Nat.  Bank,  85  N.  Y.  451,  38  Am.  Rep.  434, 
confiscation  of  stock  in  proceedings  on  notice  stating  owner's  name 
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erroneously;  Russell  v.  Grant,  122  Mo.  174,  180,  43  Am.  St.  Rep.  567, 
571,  26  S.  W.  960,  962,  foreclosing  mechanic's  lien  without  notice  to 
mortgagee;  Feuchter  v.  Keyl,  48  Ohio  St.  366,  27  N.  E.  861,  rejection 
of  will  offered  for  probate;  State  v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C. 
466,  23  S.  E.  381,  order  authorizing  receiver  to  expend  corporate  funds; 
Bowler  v.  Huston,  30  Gratt.  276,  32  Am.  Rep.  679,  where  one  defendant 
not  served,  though  other  members  of  dissolved  partnership  entered  ap- 
pearance for  all;  Grinnan  v.  Edwards,  21  W.  Va.  362,  decree  against 
vendee,  alien  enemy  to  sell  land  for  unpaid  purchase  money;  Dorr  v. 
Rohr,  82  Va.  362,  3  Am.  St.  Rep.  108,  attachment  on  publication  of  notice 
to  alien  enemy;  Haymond  v.  Camden,  22  W.  Va.  199,  204,  attachment 
to  enforce  vendor's  lien  against  alien  enemy;  Schiltz  v.  Roenitz,  86  Wis. 
40,  39  Am.  St  Rep.  876,  21  L.  R.  A.  486,  56  N.  W.  196,  adoption  pro- 
ceedings on  abandonment  by  parent. 

Approved,  also,  in  Hovey  v.  Elliott,  164  U.  S.  414,  445,  42  L.  Ed.  220, 
230, 17  Sup.  Ct.  843,  855  (affirming  145  N.  Y.  141,  39  L.  R.  A.  462,  39  N.  E. 
844),  holding  decree  after  striking  out  defendant's  answer  because  of 
contempt  void;  Lewis  v.  Shaw,  57  Fed.  518,  holding  land  commissioner's 
cancellation  of  allowed  entry,  without  notice,  void;  Altschul  v.  Polack, 
55  Cal.  640,  holding  judgment  in  ejectment,  after  striking  out  land- 
lord's deraignment  of  title,  no  bar  to  his  subsequent  action;  Troyer  v. 
Wood,  96  Mo.  480,  9  Am.  St.  Rep.  368,  10  S.  W.  43,  holding  sale  for 
taxes,  under  judgment  on  notice,  publishing  name  erroneously,  void; 
Baltimore  &  O.  R.  R.  Co.  v.  Pittsburg  etc.  R.  R.  Co.,  17  W.  Va.  835, 
holding  land  owner  entitled  to  be  heard  in  condemnation  proceedings, 
though  notice  not  provided  in  statute;  Sabariego  v.  Maverick,  124  U.  S. 
292,  31  L.  Ed.  442,  8  Sup.  Ct.  478,  holding  Mexican  documents  showing 
sale  of  property  of  one  described  as  a  rebel  not  evidence  of  valid  con- 
demnation; New  Orleans  Water  Works  Co.  v.  New  Orleans,  164  U.  S. 
480,  41  L.  Ed.  523,  17  Sup.  Ct.  165,  refusing  to  cancel  franchises  to  lay 
pipes,  grantees  of  franchises  not  being  before  court;  Andrews  v.  Smith, 
19  Blatchf.  Ill,  5  Fed.  844,  holding  receivers'  accounting  in  State  court 
no  bar  to  bill  for  accounting  to  different  parties  in  Federal  court ;  Bailey 
v.  Sundberg,  49  Fed.  585,  1  C.  C.  A.  387,  holding  judgment  in  action 
between  owners  of  vessel  not'  an  estoppel  against  cargo  owner;  Yentzcr 
v.  Thayer,  10  Colo.  65,  3  Am.  St.  Rep.  564,  14  Pac.  54,  holding  entry  of 
default  before  return  day  a  nullity,  and  cause  remained  on  trial ;  Moyni- 
han  v.  Drobaz,  124  Cal.  214,  71  Am.  St.  Rep.  47,  56  Pac.  102,  holding 
admission  of  admiralty  decree  to  prdve  ownership  of  one  not  party  to 
libel  erroneous ;  Coleman  v.  Stearns  Mfg.  Co.,  38  Mich.  35,  holding  statu- 
tory proceedings  to  enforce  vendor's  lien  against  machinery  on  mort- 
gaged realty  not  binding  on  mortgagee ;  Priest  v.  Way,  87  Mo.  25,  hold- 
ing, in  action  charging  fraud,  recovery  could  not  be  had  on  proof  of 
undue  influence;  Jones  Lumber  Co.  v.  Rhoades,  17  Tex.  Civ.  App.  674, 
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41  S.  W.  107,  holding  judgment  in  action  against  deceased  person,  on 
publication  of  summons,  void;  dissenting  opinion  in  State  v.  Ross,  118 
Mo.  66,  23  S.  W.  207,  majority  sustaining  removal  of  provisional  receiver 
by  special  judge  on  return  of  order  to  show  cause. 

Distinguished  in  Dexter  v.  Sayward,  84  Fed.  301,  holding  judgment 
not  assailable  for  want  of  jurisdictional  facts  on  removal  after  man- 
date of  appellate  court;  The  Fred.  M.  Lawrence,  94  Fed.  1018,  36 
C.  C.  A.  631,  striking  out  claimant's  answers  to  libel,  on  failure  to  fur- 
nish security,  after  release  of  vessel ;  Ex  parte  Terry,  128  U.  S.  307,  82 
L.  Ed.  410,  9  Sup.  Ct.  80,  13  Sawy.  466,  sustaining  court's  power  to 
punish  without  hearing,  for  contempt  committed  in  its  presence ;  Carolan 
v.  Carolan,  47  Ark.  514,  2  S.  W.  106,  holding  judgment  not  void  collater- 
ally because  unverified  answer  and  proof  excluded ;  Loeber  v.  Schroeder, 
76  Md.  351,  25  Atl.  341,  holding  decree  not  void  because  based  on  evi- 
dence inadmissible  under  allegations  of  bill,  received  without  objection ; 
Ferguson  v.  Oliver,  99  Mich.  163, 164,  41  Am.  St.  Rep.  595,  596,  58  N.  W. 
44,  holding  Canadian  judgment  not  void  because  of  order  dismissing 
statement  of  defense;  Qrigg  v.  Dalsheimer,  88  Va.  511,  13  S.  E.  994, 
holding  judgment,  after  striking  out  unverified  plea  in  bar,  not  void. 

Disabilities  of  person  in  contempt  of  court.    Note,  2  Ann.  Gas.  464. 

Refusal  to  hear  owner,  in  confiscation  proceedings,  after  publication  of 
monition  and  notice,  is  equivalent  to  recall  of  notice  and  recall  of  monition. 

Approved  in  In  re  Maury,  205  Fed.  631,  123  C.  C.  A.  642,  upholding: 
judgment  in  contempt  proceeding  on  ground  that  defendant  had  Suffi- 
cient opportunity  to  defend;  State  v.  Mosman,  112  Mo.  App.  548,  87 
S.  W.  77,  under  statute  requiring  trial  de  novo  on  Justice  Court  appeals, 
Circuit  Court  has  jurisdiction  to  try  Justice  Court  appeal  though  jus- 
tice's judgment  is  in  excess  of  jurisdiction. 

Distinguished  in  The  H.  F.  Dimock,  52  Fed.  600,  holding  ex  parte 
appraisement  in  action  to  limit  steamer's  liability  not  void,  but  subject 
to  reappraisement  at  creditor's  request. 

Sentence,  in  confiscation  proceedings,  without  notice  or  opportunity  to 
owner  to  be  beard,  is  void.  Seizure  brings  property  within  custody  of  court 
and  informs  owner,  but  is  insufficient  for  rendition  of  sentence. 

Approved  in  Coe  v.  Armour  Fertilizer  Works,  237  U.  S.  425,  69  L.  Ed. 
1082,  35  Sup.  Ct.  625,  holding  void  provision  of  statute  allowing  exe- 
cution against  property  of  stockholder  on  judgment  against  corporation 
after  return  of  execution  against  corporation  showing  no  property ;  King 
Tonopah  Mining  Co.  v.  Lynch,  232  Fed.  493,  holding  seizure  of  patented 
mining  claim  of  nonresident  defendant  by  attachment  did  not  obviate 
necessity  of  notice;  Clark  v.  Arizona  Mut.  Savings  &  Loan  Assn.,  217 
Fed.  642,  holding  void  as  to  stockholders  not  before  court  decree  in  suit 
by  stockholder  against  corporation  and  transferee  to  set  aside  transfer 
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for  fraud,  which  decree  confirmed  transfer  and  gave  money  judgment 
against  defendants;  Klenk  v.  Byrne,  143  Fed.  1010,  decree  foreclosing 
tax  lien  without  notice  to  owner  rendered  by  court  prior  to  suit  is  void ; 
Wilson  v.  Ames,  McAr.  &  M.  (D.  C.)  281,  holding  void  decree  of  orphans' 
court  directing  displaced  administrator  to  pay  over  administered  assets 
to  successor;  Lancaster  v.  Augusta  Water  Dist.,  108  Me.  142,  Ann.  Gas. 
1913A,  1252,  79  Atl.  464,  owners  of  land  sought  to  be  condemned  are 
entitled  to  be  heard  on  all  proceedings  after  seizure ;  Aldredge  v.  School 
District  No.  16,  10  Okl.  698,  65  Pac.  97,  condemnation  proceedings  are 
void  where  no  notice  thereof  given  owner  of  property  taken;  State  v. 
Intoxicating  Liquor,  82  Vt.  292,  73  Atl.  588,  holding  seizure  of  liquor 
in  possession  of  defendants  was  notice  to  claimant  where  he  appeared 
and  was  heard  in  resistance  to  forfeiture ;  Portland  etc.  Ry.  Co.  v.  Ladd, 
47  Wash.  93,  91  Pac.  575,  holding  in  condemnation  suit,  notice  not  re- 
quired to  be  served  on  subsequent  purchasers;  Sabariego  v.  Maverick, 
124  U.  S.  292,  31  L.  Ed.  442,  8  Sup.  Ct.  478,  holding  recitals  in  Mexican 
documents  of  sale  of  property  of  one  described  as  rebel  not  proof  of 
judicial  confiscation;  The  J.  W.  French,  5  Hughes,  436,  13  Fed.  922, 
holding  seizure  and  sale  of  vessel  for  master's  violation  of  fishery  law, 
without  notice  to  owner,  void ;  Bailey  v.  Sundberg,  49  Fed.  585, 1  C.  C.  A. 
387,  holding  decree,  in  action  between  owners  of  colliding  vessels,  with- 
out notice  of  attachment  of  libeled  vessel,  no  estoppel  against  cargo 
owner ;  Hassall  v.  Wilcox,  130  U.  S.  504,  82  L.  Ed.  1005,  9  Sup.  Ct.  593, 
holding  statutory  action  to  foreclose  labor  liens  against  railroad,  with- 
out notice,  not  binding  against  bondholders;  Rosenau  v.  Legg,  82  Ala. 
569,  2  South.  441,  holding  award  invalid  where  arbitrators  examined 
witnesses  after  withdrawal  of  parties;  Chapman  v.  Phoenix  Nat.  Bank, 
85  N.  Y.  451,  38  Am.  Rep.  434,  holding  confiscation  of  stock  void  where 
notice  not  published  with  owner's  correct  name  and  no  proof  of  dis- 
loyalty made;  Matter  of  Bomino's  Estate,  83  Mo.  447,  holding  ten  year 
limitation  could  not  run  against  heirs  of  property  claimed  as  escheat 
until  notice;  Russell  v.  Grant,  122  Mo.  174,  180,  43  Am.  St.  Rep.  567, 
571,  26  S.  W.  960,  962,  holding  statutory  proceeding  to  enforce  me- 
chanic 's  lien  not  binding  without  notice  to  mortgagee ;  Williams  v.  Mon- 
roe, 125  Mo.  588,  28  S.  W.  857,  holding  commissioners'  assessment  of 
property  owner  without  notice  of  meeting  void;  Winningham  v.  True- 
blood,  149  Mo.  586,  51  S.  W.  402,  allowing  defendant  in  attachment, 
served  by  publication,  misdescribing  land,  to  attack  judgment  in  subse- 
quent ejectment  suit;  Hoagland  v.  Wilcox,  42  Neb.  145,  60  N.  W.  378, 
holding  publication  of  summons  against  resident  of  State,  in  another 
county,  in  garnishment  proceedings,  unauthorized;  Jones  Lumber  Co.  v. 
Rhoades,  17  Tex.  Civ.  App.  674,  41  S.  W.  107,  holding  judgment  against 
defendant,  dead  when  suit  begun  and  summons  published,  void;  Boggs 
v.  Commonwealth,  76  Va.  999,  holding  statute  providing  no  process  for 
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confiscation  of  vessels  violating  oyster  laws  unconstitutional;  Dorr  v. 
Rohr,  82  Va.  362,  3  Am.  St  Rep.  108,  holding  attachment  proceedings, 
on  publication,  to  alien  enemy  void;  In  re  Smith's  Petition,  9  Wash.  89, 
37  Pac.  312,  holding  road  appropriation  act  not  providing  for  notice  to 
owners  void;  State  v.  Langhome,  12  Wash.  594,  41  Pac.  919,  holding 
order,  made  on  petition  of  one  not  a  party,  not  binding  on  judgment 
creditor  in  insolvency  proceedings;  Baltimore  &  O.  R.  R.  Co.  v.  Pitts- 
burg etc.  R.  R.  Co.,  17  W.  Va.  841,  holding  land  owner  entitled  to  notice 
and  to  appeal  in  condemnation  proceedings;  Grinnan  v.  Edwards,  21 
W.  Va.  362,  holding  decree  of  sale  of  land  for  unpaid  purchase  money 
against  vendee  in  hostile  territory  void ;  Haymond  v.  Camden,  22  W.  Va. 
204,  205,  holding  judgment  enforcing  vendor's  lien  against  alien  enemy 
prohibited  from  appearing  void;  Ward  v.  Boyce,  152  N.  Y.  196,  86 
L.  R.  A.  551,  46  N.  E.  181,  holding  trustee  process  in  sister  State  to 
subject  note  in  another  jurisdiction  to  claim  of  payee's  creditor  not 
binding  on  payee ;  Bruff  v.  Thompson,  31  W.  Va.  21,  holding  institution 
of  attachment  suit  did  not  give  plaintiff  priority  over  subsequent  pur- 
chaser; Loaiza  v.  Superior  Court,  85  Cal.  34,  20  Am.  St.  Rep.  210,  9 
L.  R.  A.  881,  24  Pac.  712,  sustaining  jurisdiction  of  equity  over  funds 
within  State  in  action  for  rescission  against  nonresident;  Pasteur  v. 
Lewis,  39  La.  Ann.  11,  1  South.  311,  holding  condemnation  after  moni- 
tion and  notice  valid,  though  owner  minor  residing  in  insurrectionary 
district;  Dulin  v.  McCaw,  39  W.  Va.  729,  20  S.  E.  684,  restricting  pro- 
ceeding by  foreign  attachment  against  nonresident  married  woman  to 
property  attached ;  St.  Louis  etc.  Ry.  Co.  v.  State,  55  Ark.  207,  17  S.  W. 
807,  and  Newman  v.  People,  23  Colo.  307,  47  Pac.  280,  both  arguendo. 

Distinguished  in  Bennett  v.  Bennett,  16  Okl.  181,  83  Pac.  555,  where 
alimony  pendente  lite  granted  and  on  trial  day  defendant  in  default 
asks  leave  to  answer  without  obeying  alimony  order,  and  court  grants 
leave  conditioned  on  payment  of  alimony  in  seven  days,  default  on  re- 
fwsal  to  accept  such  leave  is  proper;  The  Ann,  5  Hughes,  297,  8  Fed. 
9^7,  holding  seizure  and  sale  of  vessel  valid,  where  statute  gave  owner 
no  right  to  be  heard,  but  allowed  appeal ;  North  Carolina  v.  Vanderf  ord, 
&5  Fed.  285,  holding  revenue  officer  not  criminally  triable  for  destroy- 
ing unstamped  whisky;  Milburn  v.  Smith,  11  Tex.  Civ.  App.  682,  684,  33 
S.  W.  911,  912,  sustaining  judgment  in  attachment  where  citation  pre- 
ceded levy. 

Confiscation  proceedings.    Note,  88  Am.  Rep.  434. 

Service   of   process   constituting   due   process   of   law.    Note,   50 
L.  R.  A.  597,  598. 

After  a  court  acquires  Jurisdiction,  its  judgment  can  be  collaterally  at- 
tacked only  where  court  transcends  its  legal  power,  and  a  decree  of  con- 
demnation after  striking  cut  answer  of  owner,  because  an  alien  enemy,  is 
told. 
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Approved  in  Grannis  v.  Ordean,  234  U.  S.  393,  58  L.  Ed.  1368,  34  Sop. 
Ct.  779,  holding  judgment  against  nonresident  was  obtained  by  due 
process;  Standard  Oil  Co.  v.  Missouri,  224  U.  S.  282,  287,  Ann.  Caa. 
1918D,  936,  56  L.  Ed.  768,  770,  32  Sup.  Ct.  406,  upholding  judgment  of 
ouster  and  fine  against  corporation  in  quo  warranto  proceedings  under 
Missouri  laws;  Pensacola  State  Bank  v.  Thornberry,  226  Fed.  618,  141 

C.  C.  A.  367,  holding  decree  in  Federal  District  Court  under  section  57, 
Judicial  Code,  was  nullity  as  to  rights  of  defendant  not  served  in  dis- 
trict, in  note  which  was  not  within  district;  United  States  v.  Meyer, 
170  Fed.  984,  setting  aside  decree  naturalizing  widow  of  alien,  who  was 
honorably  discharged  soldier  but  never  declared  intention;  Lewis  v. 
Peck,  154  Fed.  278,  83  C.  C.  A.  211,  holding  void,  as  not  within  issues, 
injunctional  provision  in  order  confirming  sale  on  foreclosure;  C.  C. 
Taft  Co.  v.  Century  Sav.  Bank,  141  Fed.  371,  72  C.  C.  A.  671,  omission 
in  petition  in  involuntary  bankruptcy  of  allegation  that  defendant  owes 
debts  amounting  to  one  thousand  dollars  is  jurisdictional;  National 
Nickel  Co.  v.  Nevada  Nickel  Syndicate,  106  Fed.  115,  holding  where 
Federal  court  in  ordering  foreclosure  sale  follows  State  statute  instead 
of  Federal  statute,  sale  being  voidable  only,  defendant  who,  with  knowl- 
edge of  facts  and  notice  of  application  for  confirmation,  makes  no  objec- 
tion thereto,  waives  defect;  Sylvester  v.  Willson,  2  Alaska,  335,  order 
removing  administrator  must  show*  compliance  with  statutory  require- 
ments; In  re  Burkell,  2  Alaska,  110,  where  justice  of  peace  erroneously 
added  "at  hard  labor"  to  sentence,  habeas  corpus  will  not  lie;  Wilson 
v.  Gaylord,  77  Ark.  479,  92  S.  W.  27,  proof  of  conveyance  pursuant  to' 
decree  in  suit  to  enforce  payment  of  levee  taxes,  without  proof  of  title 
to  land  in  parties,  does  not  show  sufficient  title  in  purchaser  to  main- 
tain ejectment;  Russell  v.  Shurtleff,  28  Colo.  419,  89  Am.  St.  Rep.  220, 
65  Pac.  29,  holding  in  action  against  several  defendants  where  plaintiff 
demanded  several  judgments  against  each  in  proportion  to  his  interest 
in  subject  matter  and  did  not  demand  joint  judgment,  joint  judgment 
against  defaulting  defendants  is  void;  Morse  v.  United  States,  29  App. 

D.  C.  439,  443,  decree  pro  confesso  rendered  in  advance  of  time  defend- 
ants required  to  answer  held  void;  Mitchell  v.  Evans,  18  App.  D.  C. 
257,  deposit  as  appeal  bond  not  subject  to  order  of  court  after  dismissal 
of  appeal  that  it  be  applied  to  satisfy  judgment;  District  of  Columbia 
v.  Humphries,  12  App.  D.  C.  131,  holding  void  judgment  on  sealed  ver- 
dict of  eleven  jurors;  Tenney  v.  Taylor,  1  App.  D.  C.  2!27,  judgment  in 
Supreme  Court  of  District  against  surety  on  appeal  bond  held  void  for 
want  of  service;  Johnson  v.  McKinnon,  54  Fla.  229,  127  Am.  St.  Rep. 
135,  14  Ann.  Gas.  180,  13  L.  R.  A.  (N.  S.)  874,  45  South.  26,  holding 
void  deficiency  decree  rendered  in  suit  to  foreclose  vendor's  lien;  Hast- 
ings v.  Whitmer,  2  Ihd.  Ter.  340,  51  S.  W.  968,  sale  of  improvements  on 
public  land  owned  by  Cherokee  under  execution  on  judgment  of  alimony 
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held  void  under  statute  prohibiting  such  sale  on  execution;  Bitzer  v. 
Mercke,  111  Ky.  307,  63  S.  W.  773,  holding  in  action  to  foreclose  mort- 
gage, original  holder  of  street  apportionment  wan-ant,  which  was  su- 
perior lien,  being  made  defendant,  and  failing  to  answer  judgment  for 
sale  of  property  and  barring  warrant-holder's  lien,  was  not  void;  State 
ex  rel.  Duffy  v.  Civil  District  Court  of  Orleans,  112  La.  196,  36  South. 
320,  failure  to  file  petition  for  prohibition  against  punishment  for  con- 
tempt in  time  is  immaterial  where  court  had  no.  authority  to  punish 
contempt;  Both  v.  Shupp,  94  Md.  59,  50  Atl.  431,  holding  false  imprison- 
ment will  not  lie  against  justice  of  peace  who  orders  commitment  for 
nonpayment  of  fine  of  person,  whom  he  finds  guilty  of  forcible  entry 
and  detainer,  though  he  may  have  committed  error;  Old  Dominion  Cop- 
per Mining  etc.  Co.  v.  Bigelow,  203  Mass.  209,  40  L.  ft.  A.  (N.  S.)  314, 
89  N.  E.  215,  holding  judgment  in  Federal  court  in  another  State  in 
favor  of  one  of  associated  promoters  in  suit  to  recover  secret  profits 
was  not  res  adjudicata  in  favor  of  another  in  suit  in  State  court; 
Ex  parte  Burden,  92  Miss.  27,  131  Am.  St.  Rep.  511,  45  South.  2,  hold- 
ing void  sentence  not  authorized  by  law;  McHenry  v.  State,  91  Miss. 
577, 16  L.  B.  A.  (N.  S.)  1062,  44  South.  834,  holding  void  order  in  man- 
damus in  excess  of  power;  McLaren  v.  International  Real  Estate  etc. 
Co.,  126  Mo.  App.  260,  102  S.  W.  1107,  holding  judgment  foreclosing 
mechanic's  lien  void  as  to  cestui  que  trust  under  trust  £eed  on  prop- 
erty, not  made  party;  Keele  v.  Weeks,  118  Mo.  App.  273,  94  S.  W.  779, 
heir  whose  application  to  oppose  allowance  of  claim  against  decedent 
is  denied  may  pursue  remedy  under  Rev.  Stats.  1899,  §  214,  authoriz- 
ing heir  to  move  to  vacate  order  allowing  claim;  Wilson  v.  Morse,  25 
Nev.  377,  60  Pac.  832,  holding  under  Comp.  Laws,  $  3537,  certiorari  does 
not  lie  where  court  has  jurisdiction  of  parties  and  subject  matter,  and 
jurisdiction  is  questioned  only  by  supplemental  answer  pleading  former 
judgment  as  bar;  Parker  v.  Lynch,  7  Okl.  651,  56  Pac.  1089,  upholding 
jurisdiction  over  suit  to  declare  resulting  trust  in  lands  alleged  to  have 
been  wrongfully  patented;  Klein  v.  Turner,  66  Or.  374,  133  Pac.  626, 
holding  where  answer  filed  was  sufficient  to  prevent  default,  court  could 
not  strike  it  out  and  render  judgment  by  default;  Turner  v.  Barraud, 
102  Va.  338,  46  S.  E.  322,  where  only  mention  of  infant  defendant  as 
shown  by  record  is  in  bill  and  exception  of  answer  of  guardian  ad  litem 
appointed  for  other  infant  defendants  whose  interests  are  adverse  to 
first,  use  of  phrase  "infant  defendants"  in  decree  is  not  recognition 
of  such  infant  as  party;  Lawson  v.  Black  Diamond  Coal  Min.  Co.,  44 
Wash.  32,  86  Pac.  1121,  holding  failure  of  defendant  to  annex  to  answer 
to  interrogatories  documents  called  for  was  not  ground  for  striking  out 
answer  and  rendering  judgment  for  plaintiff;   State   v.  Godfrey,  54 
W.  Va.  72,  46  S.  E.  192,  granting  prohibition  restraining  mayor  from 
aiding  at  trial  of  prosecution  of  invalid  gambling  ordinance;  St.  Law- 


93  U.  S.  27±-284         NOTES  ON  U.  S.  REPORTS.  364 

rence  Co.  v.  Holt,  51  W.  Va.  364,  365,  41  S.  E.  356,  holding  decree  en- 
joining sale  of  land  pleadable  in  estoppel  in  ejectment  suit;  dissenting 
opinion  in  Virginia  etc.  Steel  &  Iron  Co.  v.  Harris,  151  Fed.  434,  80 

C.  C.  A.  658,  majority  holding  judgment  could  not  be  set  aside  after 
term  on  motion  and  affidavit  on  ground  of  inadvertence  and  excusable 
neglect;  dissenting  opinion  in  Gompers  v.  Buck's  Stove  etc.  Co.,  33  App. 

D.  C.  585,  majority  upholding  contempt  judgment  for  violation  of  in- 
junction; dissenting  opinion  in  People  v.  Pitcher,  56  Colo.  435,  138  Pac. 
539,  majority  opinion  determining  duties  of  state  board  of  equalization; 
dissenting  opinion  in  Miller  v.  Rowan,  251  111.  365,  367,  368,  96  N.  E. 
293,  294,  majority  upholding,  on  collateral  attack,  decree  in  equity  con- 
struing will;  dissenting  opinion  in  Daniels  v.  Homer,  139  N.  C.  268,  3 
L.  R.  A.  (N.  S.)  997,  51  S.  E.  1010,  majority  upholding  Acts  Gen.  Assem. 
1905,  c.  292,  §  9,  relating  to  seizure  and  sale  of  appliances  used  in  illegal 
fishing. 

Applied  in  following  cases,  holding  court's  action  beyond  its  juris- 
dictional powers  and  void;  United  States  v.  Walker,  109  U.  S.  267,  27 
L.  Ed.  930,  3  Sup.  Ct.  283,  where  court  ordered  administered  assets  de- 
livered to  administrator  de  bonis  non ;  The  J.  W.  French,  5  Hughes,  434, 
436,  13  Fed.  920,  921,  sale  of  vessel  for  master's  violation  of  fishery  law 
without  notice  to  owner;  Murray  v.  American  Surety  Co.,  etc.,  70  Fed. 
346,  17  C.  C.  A.  138  (affirming,  61  Fed.  276,  reaffirming,  59  Fed.  348), 
appointment  of  receiver  in  statutory  action  to  enjoin  bank  from  con- 
tinuing in  business;  Hatch  v.  Ferguson,  68  Fed.  45,  38  L.  R.  A.  763,  15 
C.  C.  A.  201,  judgment  appointing  testamentary  guardian  to  serve  with- 
out bond;  Thomas  v.  American  etc.  Mortgage  Co.,  47  Fed.  557,  12 
L.  R.  A.  688,  judgment  by  Federal  court,  at  law,  on  a  promissory  note, 
declaring  same  a  prior  lien  on  debtor's  land,  under  Georgia  statute; 
Elsey  v.  Falconer,  56  Ark.  422,  20  S.  W.  6,  where  tax  sale,  ordered  for 
taxes,  subsequent  to  those  declared  upon;  Hall  v.  Melvin,  62  Ark.  444, 
54  Am.  St.  Rep.  302,  35  S.  W.  1110,  decree  quieting  title  on  bill  show- 
ing no  cause  of  action;  Bruner  v.  Superior  Court,  92  Cal.  262,  28  Pac. 
348,  selection  of  elisor  to  form  grand  jury ;  Long  v.  Superior  Court,  102 
Cal.  452,  36  Pac.  808,  decree  ordering  bank  commissioners  to  liquidate 
affairs  of  bank  in  statutory  action  to  enjoin  bank  from  continuing  busi- 
ness ;  Ex  parte  Giambonini,  117  Cal.  576,  49  Pac.  733,  conviction  by  jus- 
tice of  the  peace  as  judge  of  illegal  Police  Court;  Mousseau's  Will,  30 
Minn.  205,  14  N.  W.  889,  vacation  of  probate  and  re-probate  of  will; 
Williams  v.  Monroe,  125  Mo.  588,  28  S.  W.  857,  commissioners'  assess- 
ment of  property  owners  without  notice  of  meeting;  Harness  v.  Cravens, 
126  Mo.  247,  28  S.  W.  974,  judgment  foreclosing  tax  lien  on  publication, 
not  according  to  statute ;  Randolph  v.  Merchants'  Nat.  Bank,  9  Lea,  68, 
decree  ordering  reference  as  to  collateral  securities,  where  bill  prayed 
only  to  fix  bank's  liability  on  drafts;  Finders  v.  Bodle,  58  Neb.  57,  78 
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N.  W.  481,  decree  vesting  absolute  title  to  a  homestead  in  widow;  In  re 
Foley's  Estate,  24  Nev.  197,  51  Pac.  836,  decree  distributing  to  widow's 
grantee  on  petition  for  partial  distribution;  Wade  v.  Hancock,  76  Va. 
625,  decree  directing  administration  of  church  trust  in  statutory  action 
to  appoint  trustees;  Dillard  v.  Central  Virginia  Iron  Co.,  82  Va.  738,  1 
S.  E.  126,  decree  on  service  by  publication  on  nonresident  corporation; 
Anthony  v.  Kasey,  83  Va.  340,  5  Am.  St.  Rep.  279,  5*S.  E.  177,  personal 
decree  against  purchaser's  surety  on  rule  against  purchaser  failing  to 
pay;  State  v.  Langhorne,  12  Wash.  594,  41  Pac.  919,  order  against  judg- 
ment creditor,  in  insolvency  proceedings,  on  petition  of  one  not  a  party ; 
Fowler  v.  Lewis,  36  W.  Va.  126, 14  S.  E.  451,  personal  judgment  against 
nonresident  on  publication;  Hoback  v.  Miller,  44  W.  Va.  637,  29  S.  E. 
1014,  decree  selling  heir's  land  on  widow's  claim  of  dower;  Hovey  v. 
Elliott,  167  U.  S.  414,  445,  42  L.  Ed.  220,  230,  17  Sup.  Ct.  843,  855 
(affirming,  145  N.  Y.  141,  39  L.  R.  A.  462,  39  N.  Ed.  844),  holding  judg- 
ment after  striking  out  defendant's  answer  f or  contempt,  void ;  Altschul 
v.  Polack,  55  Cal.  640,  holding  judgment  in  ejectment,  after  striking 
oat  landlord's  deraignment  of  title,  no  bar  against  landlord's  subsequent 
action;  Henry  v.  Carson,  96  Ind.  423,  424,  following  rule;  Hall  v.  Hall, 
30  W.  Va.  789,  5  S.  E.  265,  Haymond  v.  Camden,  22  W.  Va.  199,  Grin- 
nan  v.  Edwards,. 21  W.  Va.  362,  and  Dorr  v.  Bohr,  82  Va.  362,  3  Am. 
St  Rep.  108,  all  holding  judicial  proceedings  against  parties  in  hostile' 
territory  and  unable  to  appear,  void;  Strosser  v.  Fort  Wayne,  100  Ind. 
446,  holding  curative  act  ineffectual  to  validate  extra- jurisdictional  order 
of  annexation  by  common  council;  Amsbaugh  v.  Exchange  Bank,  33 
Kan.  105,  5  Pac.  388,  holding  service  on  nonresident's  wife  not  suffi- 
cient, and  judgment  void;  Coleman  v.  Stearns  Mfg.  Co.,  38  Mich.  34, 
holding  no  title  could  be  asserted  under  statutory  proceedings  to  en- 
force vendor's  lien  against  fixtures  attached  to  mortgaged  realty;  Ver- 
mont etc.  R.  Co.  v.  Vermont  Cent.  R.  Co.,  50  Vt.  593,  refusing  to  order 
sale  to  pay  debts  of  receivership,  created  by  consent  decree,  embracing 
matters  not  in  original  bill;  Milton  v.  Isaacs,  30  Gratt.  741,  holding 
Federal  court  without  jurisdiction  to  render  judgment  against  resident 
debtor  of  foreign  bank  in  action  to  administer  its  assets;  Baltimore 
&  0.  R.  R.  V.  Pittsburg  etc.  R.  R.,  17  W.  Va.  841,  holding  land  owner 
entitled  to  notice  and  appeal  from  judgment  of  condemnation;  Hoback 
v.  Miller,  44  W.  Va.  637,  29  S.  E.  1014,  refusing  to  decree  sale  of  heir's 
land  on  widow's  claim  of  dower;  dissenting  opinion  in  Craft  Refrig- 
erating Mach.  Co.  v.  Quinnipiac  Brewing  Co.,  63  Conn.  568,  25  L.  R.  A. 
860,  29  Atl.  80,  majority  sustaining  dismissal  of  action  for  refusal  to 
obey  erroneous  order  to  elect  between  causes  of  action;  State  v.  Judge, 
45  La.  Ann.  547,  12  South.  947,  majority  refusing  to  interfere  with  ac- 
tion of  District  Court  in  compelling  City  Court  to  allow  suspensive 
appeal;  Andrews  v.  Smith,  19  Blatehf.  Ill,  5  Fed.  844,  Suitterlin  v. 
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Connecticut  Mat.  life  Ins.  Co.,  90  111.  488,  and  Black  v.  Vermont  Marble 
Co.,  1  Cal.  App.  722,  82  Pac.  1062,  all  arguendo. 

Distinguished  in  Estate  of  Sutro,  143  Cal.  492,  77  Pac.  404,  failure 
to  file  complaint  within  time  required  by  Code  Civ.  Proc.,  §  1664,  re- 
lating to  determination  of  rights  in  estate  being  administered,  does  not 
deprive  court  of  jurisdiction;  White  v.  White,  6  Cal.  Unrep.  502, 
62  Pac.  35,  upholding  order  to  receiver  to  sell  property  of  husband  to 
pay  alimony,  and  writ  of  assistance  in  aid  thereof;  Bennett  v.  Bennett, 
16  Okl.  184,  83  Pac.  556,  where  alimony  pendente  lite  granted,  and  on 
trial  day  defendant  in  default  asks  leave  to  answer  without  obeying 
alimony  order,  and  court  grants  leave  conditioned  on  payment  of  ali- 
mony in  seven  days,  default  on  refusal  to  accept  such  leave  is  proper; 
dissenting  opinion  in  State  v.  State  Bank  etc.  Co.,  37  Nev.  77, 139  Pac. 
513,  majority  holding  void  orders  fixing  fees  of  receiver  of  bank  as  made 
without  notice;  Central  Trust  Co.  v.  D'Arcy,  238  Mo.  683,  142  S.  W. 
296,  judgment  in  suit  on  contract  of  guaranty  of  notes  of  insolvent  cor- 
poration executed  by  defendant  held  rendered  with  jurisdiction;  Ex 
parte  Reed,  100  U.  S.  23,  25  L.  Ed.  539,  sustaining  jurisdiction  of  court- 
martial  to  render  judgment  pronounced  against  paymaster's  clerk; 
United  States  v.  Debs,  64  Fed.  739,  taking  jurisdiction  in  contempt  pro- 
ceedings for  violation  of  order  enjoining  railroad  boycott,  conspiracy; 
Dexter  v.  Sayward,  84  Fed.  300,  holding  validity  of  judgment  not  assail- 
able for  want  of  jurisdictional  facts  on  removal  after  mandate  of  appel- 
late court;  St.  Louis  etc.  Ry.  Co.  v.  State,  55  Ark.  205,  17  S.  W.  807, 
holding  judgment  for  statutory  penalty,  rendered  on  complaint  in  form 
of  indictment  not  void;  Kelly  v.  People,  115  111.  588,  56  Am.  Rep.  186, 
4  N.  E.  646,  holding  sentence,  on  finding  made  without  jury,  not  void; 
Maloney  v.  Dewey,  127  111.  403,  11  Am.  St.  Rep.  133,  19  N.  E.  849,  sus- 
taining foreclosure  decree  against  lunatic,  clerk  of  court  being  appointed 
guardian  ad  litem;  State  v.  Police  Board,  51  La.  Ann.  945,  25  South. 
937,  refusing  to  mandamus  police  board  to  recognize  officer  expelled 
after  trial;  Ferguson  v.  Oliver,  99  Mich.  163,  164,  41  Am.  St.  Rep.  595, 
596,  58  N.  W.  44,  holding  Canadian  judgment  reciting  dismissal  of  state- 
ment of  defense  not  void;  Garrison  v.  Lyle,  38  Mo.  App.  564,  holding 
probate  court's  jurisdiction  over  minor's  estate  not  lost  by  removal  of 
minor  after  appointment  of  guardian;  Parker  v.  Lynch,  7  Okl.  631,  56 
Pac.  1089,  taking  jurisdiction  over  action  to  declare  patentee  of  con- 
tested entry  trustee  for  contestant. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Rep.  116. 

Constitutionality  of  statutes  authorizing  judgment  without  notice. 
Note,  48  Am.  Dec.  271. 

Foreign  judgments.    Note,  94  Am,  St.  Rep.  551. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  R.  A.  449. 
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Sentence  of  a  person  charged  -with  felony,  upon  conviction  by  court, 
without  Intervention  of  a  jury,  would  he  Invalid  for  any  purpose. 

Approved  in  King  v.  Davis,  137  Fed.  213,  where,  in  ejectment,  there 
was  no  necessity  for  inquiry  and  court  entered  order  reciting  that  de- 
fendant's time  to  plead  having  expired  cause  was  set  down  for  inquiry, 
recital  was  equivalent  to  order  making  office  judgment  final. 

Denied  in  Kelly  v.  People,  115  111.  588,  56  Am.  Rep.  186,  4  N.  E.  646, 
holding  sentence  in  former  conviction,  on  finding  without  a  jury,  not 
void. 

Jurisdiction  is  the  right  to  hear  and  determine.  Where  an  appearance 
to  stricken  out,  there  can  be  no  hearing,  no  opportunity  to  be  heard,  and  no 
Jurisdiction. 

Approved  in  Rankin  v.  Schofield,  81  Ark.  462,  98  S.  W.  674,  decree 
entered  on  compromise  agreement  in  partition  suit  made  between  plain- 
tiffs and  guardian  of  infant  defendant  held  void;  City  and  County  of 
Denver  v.  State  In  v.  Co.,  49  Colo.  252,  83  L.  R.  A.  (N.  S.)  895,  112  Pac. 
792,  holding  ordinance  assessing  costs  in  street  improvement  proceeding 
was  void  for  insufficient  notice  of  time  and  place  of  hearing  objections; 
Troll  v.  City  of  St.  Louis,  257  Mo.  721,  724, 16  S.  W.  195, 196,  sale  under 
decree  in  partition  held  void  for  failure  to  serve  defendants;  Ex  parte 
fcjade,  2  Okl.  Cr.  107, 100  Pac.  38,  holding  where  indictment  for  misde- 
*&e«.ri.or  was  returned  to  District  Court,  it  had  only  jurisdiction  to  trans- 
*e*"    oase  to  court  having  proper  jurisdiction,  and  could  not  order  arrest ; 
^>xash  v.  Trough,  59  W.  Va.  469,  115  Am.  St.  Rep.  940,  8  Ann.  Oaa. 
te^»    4  L.  R.  A.  (N.  S.)  1185,  53  S.  E.  632,  holding  court  could  not  strike 
ou*t       depositions  filed  by  defendant  in  divorce  for  failure  to  pay  suit 
mc>x*«y;  Altschul  v.  Polack,  55  Cal.  640,  holding  judgment  in  ejectment, 
w*fc«^    striking  out  landlord's  deraignment  of  title,  no  bar  to  landlord's 
su"fc*s^<jUent  action;  Henry  v.  Carson,  96  Ind.  423,  424,  following  rule; 
De*xx*Ison  v.  Kansas,  95  Mo.  429,  8  S.  W.  433,  restraining  street  improve- 
mci:r**t;    tax,  levied  without  hearing  objections  presented  by  owners;  Dorr 
v-  Xfcolir,  82  Va.  364,  8  Am.  St.  Rep.  110,  holding  attachment  on  publica- 
*lc>**    "to  alien  enemy  void. 

distinguished  in  Estate  of  Davis,  151  Cal.  328,  86  Pac.  187,  holding 
oiie  filing  answer  and  petition  in  reply  to  petition  for  distribution  under 
"P"rot>ated  will,  praying  that  probate  be  set  aside,  was  not  deprived  of 
"faring  by  striking  out  answer  and  petition  after  hearing  of  motion 
therefor;  Saint  v.  Martel,  123  La.  819,  49  South.  584,  upholding  order 
^fcxring  exception  to  merits  and  order  denying  appeal  therefrom; 
t>*vi<json  v.  Hartford  Life  Ins.  Co.,  151  Mo.  App.  564,  132  S.  W.  292, 
keeling  where  court  had  jurisdiction  of  person  and  subject  matter,  direc- 
t-ion  of  verdict  for  defendant,  where  defendant  showed  no  defense,  did 
"*H>t   deprive  defendant  of  due  process;  The  Fred  M.  Lawrence,  94  Fed. 
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1018,  36  C.  C.  A.  631,  striking  out  claimant's  answer  to  libel,  on  failure 
to  furnish  security,  after  release  of  vessel ;  Carolan  v.  Carolan,  47  Ark. 
514,  2  S.  W.  106,  holding  judgment  not  void  because  unverified  answer 
excluded ;  Ferguson  v.  Oliver,  99  Mich.  163,  164,  41  Am.  St.  Rep.  595, 596, 
58  N.  W.  44,  holding  Canadian  judgment  reciting  dismissal  of  statement 
of  defense  not  void ;  Grigg  v.  Dalsheimer,  88  Va.  511,  13  S.  E.  994,  hold- 
ing judgment  after  striking  out  unverified  plea  in  bar  not  a  nullity. 

Power  of  courts  to  strike  out  answers  sufficient  in  form  and  sub- 
stance to  present  valid  defenses.    Note,  115  Am.  St.  Rep.  951. 

Remedies  of  members  of  fraternal  and  other  associations.    Note, 
59  Am.  St.  Rep.  205. 

Miscellaneous.  Cited  in  Foree  v.  McVeigh,  131  U.  S.  cxliii  (Appx.), 
23  L.  Ed.  1010;  Filer  v.  Levy,  17  Fed.  611;  Rouge  v.  Laf argue,  47  La. 
Ann.  1649, 18  South.  653. 

93  U.  8.  284,  23  I*.  Ed.  918,  GREGORY  V.  McVEIOH. 
Not  cited. . 

93  XT.  8.  284-288,  23  It  Ed.  918,  BIGELOW  ▼.  BERKSHIRE  INS.  CO. 

Words  of  avoidance  in  policy,  where  insured  "shall  die  by  his  own  hand," 
do  not  apply  to  self-destruction  by  insane  person. 

Approved  in  Accident  Ins.  Co.  v.  Crandall,  120  U.  S.  531,  30  L.  Ed. 
742,  7  Sup.  Ct.  687,  holding  policy,  excepting  death  by  suicide,  covered 
death  by  hanging  one's  self  while  insane ;  Connecticut  Mut.  Life  Ins. 
Co.  v.  Akens,  150  U.  S.  473,  37  L.  Ed.  1149,  14  Sup.  Ct.  157,  holding  com- 
pany liable  where  mind  of  insured  was  much  deranged  when  he  took 
his  life ;  Mutual  life  Ins.  Co.  v.  Leubrie,  71  Fed.  844,  18  C.  C.  A.  332, 
and  Grand  Lodge  v:  Wieting,  168  111.  420,  61  Am.  St.  Rep.  180,  48  N.  E. 
62,  where  jury  found  suicide  while  insane  and  recovery  was  allowed; 
Wolf  v.  Mut.  Ben.  Life  Ins.  Co.,  30  Fed.  Cas.  408,  holding  company 
liable  where  insured  drowned  himself  impelled  by  insane  impulse; 
Spruill  v.  Northwestern  Ins.  Co.,  120  N.  C.  143,  27  S.  E.  40,  arguendo. 

Insurance  company  may  stipulate  against  Intentional  self-destruction, 
whether  voluntary  act  of  accountable  moral  agent  or  not. 

Approved  in  Latimer  v.  Sovereign  Camp  W.  O.  W.,  62  S.  C.  147,  40 
S.  E.  155,  reaffirming  rule ;  Interstate  Business  Men's  Ace.  Assn.  v. 
Atkinson,  165  Ky.  538,  L.  R.  A.  1915E,  656,  177  S.  W.  256,  upholding 
clause  in  accident  policy  suspending  policy  when  insured  is  insane; 
Salentine  v.  Mutual  Ben.  life  Ins.  Co.,  24  Fed.  162,  Ticktin  v.  Fidelity 
&  Casualty  Co.,  87  Fed.  545,  and  Mutual  Ben.  Life  Ins.  Co.  v.  Daviess, 
87  Ky.  552,  9  S.  W.  815,  all  holding  valid,  limitation  of  liability  to 
amount  of  premiums  paid  in  case  of  suicide  when  insane;  Aetna  Life 
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Ins.  Co.  v.  Vandecar,  86  Fed.  289,  30  C.  C.  A.  48,  sustaining  limitation 
in  accident  policy  as  to  places  where  insured  rides  in  conveyance; 
Supreme  Commandery  Knights  of  Golden  Rule  v.  Ainsworth,  71  Ala. 
449,  46  Am.  Rep.  339,  and  Hart  v.  Modern  Woodmen,  60  Kan.  683,  72 
Am.  St.  Rep.  383,  57  Pac.  937,  supporting  exception  as  to  the  insane; 
Northwestern  etc.  Ins.  Co.  v.  Hazelett,  105  Ind.  218,  55  Am.  Rep.  196, 
4  N.  E.  586,  holding  provision  against  suicide  valid,  but  that  death  of 
assured  was  accidental. 

Terms  "suicide"  and  "dying  by  one's  own  hand/'  In  policies  of  insurance, 
are  synonymous. 

Approved  in  dissenting  opinion  in  Knights  Templars  etc.  Co.  v.  Jar- 
man,  104  Fed.  646,  44  C.  C.  A.  93,  majority  holding  as  to  certificates 
of  insurance  issued  prior  to  passage  of  act  of  March  30,  1887,  for  regu- 
lation of  insurance  companies,  Mo.  Rev.  Stats.,  §  5855,  avoiding  provi- 
sions in  policy 'against  liability  for  suicide,  latter  act  applied. 

Exception  in  policy  if  Insured  "die  by  suicide,  sane  or  insane,"  la  valid, 
and  includes  self-destruction  by  one  Insane. 

Approved  in  McDowell  v.  Fraternal  Union  of  America,  117  Fed.  1006, 
53  C.  C.  A.  674,  Latimer  v.  Sovereign  Camp  W.  O.  W.,  62  S.  C.  150,  40 
S.  E.  156,  Somerville  v.  Knights  Templars  etc.  Assn.,  11  App.  D.  C.  422, 
Kunse  v.  Knights  of  the  Modern  Maccabees,  45  Ind.  App.  34,  90  N.  E. 
90,  and  Layton  v.  Interstate  Business  Men's  etc.  Assn.,  158  Iowa,  359, 
139  N.  W.  464,  all  following  rule;  Clarke  v.  Equitable  Life  Assur.  Soc, 
118  Fed.  376,  55  C.  C.  A.  200,  holding  under  policy  excluding  liability 
for  "self-destruction,  sane  or  insane,"  there  can  be  no  recovery  where 
insured  took  own  life  other  than  accidentally,  whatever  may  have  been 
his  mental  condition ;  Mutual  Life  Ins.  Co.  v.  Kelly,  114  Fed.  280,  52 
C.  C.  A.  154,  holding  covenant  in  contract  of  life  insurance  that  insured 
will  not  die  by  own  hand  while  insane  not  void  as  one  known  by  parties 
to  be  impossible  of  performance  (reversing  Kelley  v.  Mutual  Life  Ins. 
Co.,  109  Fed.- 56);  National  Union  v.  Thomas,  10  App.  D.  C.  288, 
applying  rule  to  by-laws  of  mutual  benefit  association;  Dickerson  v. 
Northwestern  Mut.  Life  Ins*  Co.,  200  111.  274,  65  N.  E.  696,  applying 
rule  where  insured  committed  murder  and  suicide,  and  there  was  no 
proof  tending  to  show  insanity;  Supreme  Lodge  v.  Gelbke,  198  III.  369, 
64  N.  E.  1059,  applying  rule  in  holding  that  insurer  not  liable  unless 
insured  when  he  committed  suicide  was  in  such  state  of  mind  as  to  be 
unconscious  of  physical  nature  of  act  which  caused  his  death ;  Moore  v. 
Northwestern  Mut.  life  Ins.  Co.,  192  Mass.  472,  7  Ann.  Oas.  656,  78 
N.  E.  490,  holding  such  provision  covered  every  phase  of  suicide  irre- 
spective of  condition  of  mind ;  Robson  v.  United  Order  of  Foresters,  93 
Minn.  26,  100  N.  W.  382,  where  benefit  certificate  made  by-laws  and 
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medical  examination  part  of  contract,  and  by-laws  and  examination  pro- 
vided for  avoidance  of  policy  in  case  of  suicide,  sane  or  insane,  where 
insured  committed  suicide  while  insane  society  not  liable;  Tisch  v.  Home 
Circle,  72  Ohio  St.  268,  74  N.  E.  191,  where  holder  of  benefit  certificate 
agreed  to  abide  by  by-laws,  and  by-law  adopted  after  issuance  of  cer- 
tificate provided  for  forfeiture  of  certificate  in  case  of  suicide,  sane  or 
insane,  and  holder  committed  suicide,  society  not  liable;  Childress  v. 
Fraternal  Union  of  America,  113  Tenn.  256,  82  S.  W.  833,  where  policy 
contained  clause  making  it  incontestable  after  two  years,  except  as  to 
representations  as  to  age  and  use  of  alcohol,  and  clause  reducing  indem- 
nity one-third  in  case  of  suicide,  beneficiary  can  only  recover  one-third 
in  case  of  suicide  after  two  years;  Brown  v.  United  Moderns,  39  Tex. 
Civ.  346,  87  S.  W.  368,  holding  benefit  certificate  so  providing  was 
avoided  if  member  conscious  of  physical  nature  of  act,  though  insane; 
dissenting  opinion  in  Thaxton  v.  Metropolitan  life  Ins.  Co.,  143  N.  C. 
42,  55  S.  E.  422,  majority  holding  presumption  against  suicide,  not  over- 
come by  evidence;  Riley  v.  Hartford  etc.  Ins.  Co.,  25  Fed.  316,  holding 
exception  "self-destruction,  felonious  or  otherwise/'  included  all  kinds 
of  suicide;  Keels  v.  Mutual  Reserve  life  Assn.,  29  Fed,  199,  holding 
instruction  substantially  as  above  proper ;  Kelley  v.  Mutual  etc.  Ins.  Co., 
75  Fed.  642,  and  Spruill  v.  Northwestern  Ins.  Co.,  120  N.  C.  146,  147, 
27  S.  E.  41,  both  holding  insured  bound  by  warranty  against  suicide, 
sane  or  insane ;  Scarth  v.  Security  etc.  Soc,  75  Iowa,  348,  39  N.  W.  659, 
and  Hart  v.  Modern  Woodmen,  60  Kan.  683,  72  Am.  St  Rep.  383,  57 
Pac.  937,  denying  recovery  by  insured  who  committed  suicide  while 
temporarily  insane;  Streeter  v.  Western  Union  etc.  Ace.  Society,  65 
Mich.  201,  8  Am.  St.  Rep.  883,  31  N.  W.  780,  and  Adkins  v.  Columbia 
Life  Ins.  Co.,  70  Mo.  31,  33,  35  Am.  Rep.  413,  414,  both  holding  policies 
avoided  by  suicide  of  insured  while  insane;  Parish  v.  Mutual  Benefit 
Life  Ins.  Co.,  19  Tex.  Civ.  App.  461,  49  S.  W.  155,  holding  policy  avoided 
whether  insured  was  sane  or  insane;  Billings  v.  Accident  Ins.  Co.,  64 
Vt.  82,  38  Am.  St  Rep.  916,  17  K  R.  A.  92,  24  Atl.  658,  and  Johns  v. 
Northwestern  Mut.  Relief  Assn.,  90  Wis.  336,  41  L.  R.  A.  589,  63  N.  W. 
277,  both  holding  policies  forfeited  by  reason  of  suicide;  Ritter  v. 
Mutual  life  Ins.  Co.,  169  U.  S.  149,  42  L.  Ed.  696,  18  Sup.  Ct.  303, 
arguendo. 

Distinguished  in  Kelley  v.  Mutual  Life  Ins.  Co.,  109  Fed.  61,  holding 
covenant  by  applicant  for  insurance  that  he  will  not  die  by  own  hand 
while  insane  does  not  create  contract  defeating  recovery  on  policy  where 
insured  committed  suicide  while  insane;  Gans  v.  Aetna  life  Ins.  Co., 
214  N.  Y.  329,  L.  R.  A.  1915F,  703,  108  N.  E.  443,  such  provision  in 
policy  does  not  apply  to  new  policy  received"  under  exchange  provisions 
where  application  was  for  "new  contract  on  policy";  Connecticut  Mut 
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Life  Ins.  Co.  v.  Akens,  150  U.  S.  475,  87  L.  Ed.  1150,  14  Sup.  Ct.  157, 
and  Blackstone  v.  Standard  etc.  Ins.  Co.,  74  Mich.  612,  3  L  R.  A.  494, 
42  N.  W.  162,  both  holding  company  liable  wheVe  there  was  no  provi- 
sion against  suicide  by  insane  person;  Schultz  v.  Insurance  Co.,  40  Ohio 
St.  221,  48  Am.  Rep.  678,  holding  condition  if  insured  "shall,  under  any 
circumstances,  die  by  his  own  hand/1  too  vague  to  include  suicide  when 
insane. 

Condition  against  suicide  in  life  policy.    Note,  19  Am.  Rep.  688. 

Effect  of  suicide  of  assured  on  right  to  recover  on  life  insurance 
policy.    Note,  59  Am.  Dec  495. 

Effect  of  provision  avoiding  policy  for  suicide,  "sane  or  insane." 
Note,  17  L.  R.  A.  90. 

Suicide  by  one  who  has  capacity  to  understand  physical  nature  and 
consequences  of  his  act,  but  not  to  appreciate  its  moral  character,  will  avoid 
Policy,  excepting  suicide  by  one  insane. 

•Approved  in  Masonic  Life  Assn.  v.  Pollard's  Guardian,  JL21  Ky.  354, 

l*3  Am.  St.  Rep.  198,  89  S.  W.  220,  holding  insurer  exempted  when  in- 

vf*^  had  mind  enough  to  know  act  would  probably  result  in  death; 

^A*Wttan  Life  Ins..  Co.  ▼.  Beard,  112  Ky.  461,  66  S.  W.  36,  holding 

^Jfc^fear  policy  providing  that  it  shall  be  void  if  insured  "die  by  his  own 

ty/^,     same  or  insane,"  there  can  be  no  recovery  if  insured  took  life  when 

jje       ^^^ew  act  would  result  in  death,  though  he  did  not  know  act  was 

wi^ox^fc^  or  could  not  resist  insane  impulse;  Scherar  v.  Prudential  Ins.  Co., 

63    ^^~^b.  535,  88  N.  W.  689,  holding  stipulation  in  policy  that  if  insured 

*«^"H     within  three  years  die  by  suicide,  sane  or  insane,  company's  liabil- 

l^      sViall  be  limited  to  premiums  paid  valid,  though  insured  committed 

^^i^Je  while  insane;  Campbell  v.  Order  of  Washington,  53  Wash.  403, 

*"**»      H.02  Pac.  412,  holding  provision  did  not  exempt  from  liability  for 

v.   ^*^x tary  suicide  from  causes  other  than  proceeding  from  act  of  insane 

™3X*^»  a^d  instruction  to  find  for  plaintiff  if  insured  did  not  commit 

su^c^*<3e  was  error;  Streeter  v.  Western  Union  etc.  Ace.  Society,  65  Mich. 

203  »     «  Am.  St.  Rep.  883,  31  N.  W.  780,  and  Sabin  v.  National  Union,  90 

Mi^>*_  180,  51  N.  W.  203,  both  holding  insured  had  physical  ability  to 

'  ^r***~*~*>l  hi8  ac*8>  an^  policy  avoided;  Sparks  v.  Life  Indemnity  Co.,  61 

c>-       -App.  114,  where  insured  intentionally  cut  his  throat;  Brower  v. 

^^t^x^^me  Lodge  National  Reserve  Assn.,  74  Mo.  App.  495,  holding  in- 

tion  erroneous  limiting  degree  of  insanity  which  would  avoid  policy. 

istinguished  in  Seitzinger  v.  Modern  Woodmen,  204  111.  62,  63,  67, 

^    ^"-  E.  479,  480,  481,  holding  under  certificate  of  membership  in  bene- 

**t   society  providing  that  certificate  shall  be  void  if  member  within  three 

''die  by  his  own  hand,  whether  sane  or  insane/'  there  can  be  no 

where  insurer  committed  suicide  while  insane ;  dissenting  opin- 
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ion  in  Latimer  v.  Sovereign  Camp  W.  0.  W.,  62  S.  C.  161,  162,  40  S.  E. 
160,  majority  following  role. 

Self-destruction  as  defense  to  life  insurance.    Note,  84  Am.  St. 
Rep.  547,  560,  552. 

Effect  of  words  "sane  or  insane,"  etc.,  in  suicide  clause  in  policy. 
Note,  17  L.  R.  A.  (N.  S.)  261,  263,  266,  268. 

93  U.  8.  289-291,  23  I*  Ed.  926,  SAWIN  v.  KENNY. 

Under  Arkansas  code,  judgment  In  action  on  contract  may  be  given 
against  one  of  several  defendants,  though  all  have  been  summoned,  and 
this  furnishes  rule  of  practice  in  Federal  courts  in  that  State. 

Approved  in  Columbia  Digger  Co.  v.  Rector,  215  Fed.  623,  holding 
State  statute  as  to  defendants  in  suit  on  bond  applied  to  Federal  court; 
Smith  v.  Jones,  181  Fed.  824,  104  C.  C.  A.  329,  holding  State  practice 
as  to  moving  for  judgment  non  obstante   applied  to  Federal  court; 
Knight  v.  Illinois  Cent.  R.  Co.,  180  Fed.  372,  103  C.  C.  A.  514,  applying 
rule  to  right  of  plaintiff  to  dismiss  without  prejudice  before  final  sub- 
mission; United  States  v.  Agee,  108  Fed.  11,  47  C.  C.  A.  152,  holding 
after  defendant  pleads  to  merits  and  goes  to  trial  it  is  too  late  to  object 
to  misjoinder  of  parties  defendant,  which  could  have  been  made  before ; 
United  States  v.  Bullard,  103  Fed.  259,  holding  administrator  of  one 
of  several  joint  contracting  parties  cannot  be  sued  jointly  with  sur- 
vivors ;  St.  Louis  Brewing  Assn.  v.  Hayes,  97  Fed.  861,  38  C.  C.  A.  449, 
holding  failure  of  principal  to  sign  bond  does  not  affect  liability  of 
sureties;  dissenting  opinion  in  Slocum  v.  New  York  Life  Ins.  Co.,  228 
U.  S.  421,  Ann.  Oas.  1914D,  1029,  57  L.  E.  903,  33  Sup.  Ct.  523,  majority 
holding  Federal  court  could  not  enter  judgment  non  obstante  veredicto, 
though  such  was  State  practice ;  Bond  v.  Dustin,  112  U.  S.  609,  28  L.  Ed. 
837,  5  Sup.  Ct.  299,  following  Illinois  practice  that  judgment  will  not 
be  reversed  if  made  on  one  sufficient  count,  though  others  are  defective ; 
Hanley  v.  Donoghue,  116  U.  S.  3,  29  L.  Ed.  536,  6  Sup.  Ct.  243,  holding 
action  could  be  maintained  in  one  State  on  judgment  obtained  against 
one  of  several  defendants  in  another  State ;  Albany  &  Rensselaer  Co.  v. 
Lundberg,  121  U.  S.  454,  80  L.  Ed.  984,  7  Sup.  Ct.  960,  holding  New  York 
rule  that  agent  in  certain  cases  may  sue  in  his  own  name  applicable 
to  action  in  Federal  court;  Central  Trans.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  40,  35  L.  Ed.  61,  11  Sup.  Ct.  481,  where  Circuit  Court  had 
directed  nonsuit  in  accordance  with  State  practice;  United  States  v. 
Lawrence,  14  Blatchf.  231,  Fed.  Cas.  15,574,  holding  by  virtue  of  State 
statute  all  the  obligors  upon  bond  could  be  joined  as  defendants;  Glass- 
cock v.  Hamilton,  62  Tex.  169,  holding  plaintiff  in  Federal  court  could 
discontinue  as  to  one  party  under  Texas  practice. 
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Distinguished  in  United  States  v.  Train,  12  Fed.  853,  holding  rule  did 
not  extend  to  include  statutes  regulating  manner  of  instructing  jury, 
etc. ;  Chils  v.  Gronlnnd,  41  Fed.  605,  holding  plaintiff  in  action  for  joint 
tort  could  not  ask  for  separate  judgments  thereon;  Hughey  v.  Sullivan, 
80  Fed.  74,  holding  Ohio  statute  regulating  the  granting  of  new  trials 
not  binding  on  Federal  court. 

93  XT.  8.  291-301,  23  L.  Ed.  898,  INDIANAPOLIS  *  ST.  L.  B.  E.  00.  V. 
HOEST. 

When  instructions  are  asked  for  In  aggregate,  and  there  is  anything 
objectionable  in  any  of  them,  whole  may  be  rejected  by  court. 

Approved  in  United  States  v.  McBride,  7  Mackey  (D.  C),  391,  where 
series  of  prayers  are  refused,  fact  that  one  contained  correct  proposi- 
tion is  not  ground  for  new  trial;  Moulor  v.  American  Life  Ins.  Co.,  Ill 
U.  S.  338,  28  L.  Ed.  448,  4  Sup.  Ct.  467,  holding  series  of  instructions 
Properly  refused  because  some  were  improper;  Thiedev.  Utah,  159  U.  S. 
520,  40  L.  Ed.  248,  16  Sup.  Ct.  66  (affirming  11  Utah,  282,  39  Pac.  848), 
and  Western  Ins.  Co.  v.  Tobin,  32  Ohio  St.  89,  both  holding  exception 
to  refusal  to  charge  series  of  instruction  not  maintainable;  Mann  etc. 
Gar    Co.  v.  Dupre,  54  Fed.  650,  21  L.  R.  A.  294,  4  C.  C.  A.  540,  holding 
*as t junctions  asked  in  aggregate  rightly  refused;  Leavitt  v.  Fletcher,  60 
^     £t  183,  rejecting  improper  instruction  as  to  effect  of  a  contract  of 
_***«  £    Pittsburgh,  Ft.  W.  &  C.  R.  R.  Co.  v.  Probst,  30  Ohio  St.  107,  ref us- 
nstructions  asked  by  defendant  in  action  for  personal  injuries; 
sr  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C.  272,  15  S.  E.  583,  holding 
properly  refused  charge  containing  an  unsound  proposition;  Mar- 
•  Suber,  39  S.  C.  535,  18  S.  E.  130,  holding  similarly  where  request 
^■^aqualified  form  was  improper;  United  States  v.  Musser,  4  Utah,  166, 
c  397,  holding  many  things  exceptionable  in  twenty-five  asked  by 
•xidant  in  action  for  unlawful  cohabitation. 

Xf  charge  given  by  court  covers  entire  case,  it  may  refuse,  to  instruct 
lot;  court  may  use  its  own  language. 
-A^^proved  in  Meyer  v.  Richards,  111  Fed.  297,  49  C.  C.  A.  344,  and 
ington  Lumber  Co.  v.  Southern  Ry.  Co.,  152  N.  C.  71,  67  S.  E.  168, 
following  rule;  Mathieson  Alkali  Works  v.  Mathieson,  150  Fed. 
80  C.  C.  A.  129,  upholding  instructions  relating  to  effect  of  incom- 
it  work  in  action  for  services  under  contract;  Armour  &  Co.  v. 
J,  142  Fed.  724,  74  C.  C.  A.  53,  applying  rule  in  action  for  per- 
injuries  sustained  by  collision  between  two  carriages  at  crossing; 
^OdMtain  Copper  Co.  v.  Van  Buren,  133  Fed.  7,  66  C.  C.  A.  151,  apply- 
***€£*  x-nle  in  action  for  wrongful  death  of  servant ;  Harris  v.  Atlantic  etc. 
*^-  R-  Co.,  132  N.  C.  163,  43  S.  E.  590,  holding  court  need  not  give  spe- 
C*«J    charges  in  language  of  request;  State  v.  Haworth,  24  Utah,  425,  68 
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Pac.  165,  applying  rule  in  prosecution  for  murder;  Ruch  v.  Rock  Island, 
97  U.  S.  695,  24  L.  Ed.  1102,  holding  court  properly  instructed  at  large 
and  refused  instructions  asked;  Iron  Silver  Min.  Co.  v.  Cheesman,  116 
U.  S.  532,  29  L.  Ed.  713,  6  Sup.  Ct.  482,  where  court  gave  full  instruc- 
tions in  its  own  language ;  Northwestern  Life  Ins.  Co.  v.  Muskegon  Nat. 
Bank,  122  U.  S.  510,  80  L.  Ed.  1104,  7  Sup.  Ct.  1226,  holding  court  not 
bound  to  vary  terms  of  instruction  to  suit  wishes  of  counsel;  California 
Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  417,  38  L.  Ed.  738,  10  Sup.  Ct. 
372,  holding  judge  may  comment  upon  evidence  in  charge  to  jury;  Texas 
etc.  R.  R.  Co.  v.  Cox,  145  U.  S.  608,  36  L.  Ed.  834, 12  Sup.  Ct.  909,  Union 
Pac.  R.  R.  Co.  v.  Novak,  61  Fed.  590,  9  C.  C.  A.  629,  and  Cunningham  v. 
Union  Pacific  R.  R.  Co.,  4  Utah,  215,  7  Pac.  800,  all  holding  charge  of 
court  in  action  for  personal  injuries  sufficient ;  Northern  Pac.  R.  R.  Co.  v. 
Poirier,  67  Fed.  887,  15  C.  C.  A.  52,  holding  whole  charge  of  court  cor- 
rect; Great  Northern  R.  Co.  v.  M'Laughlin,  70  Fed.  672,  17  C.  C.  A.  330, 
holding  court  in  its  own  charge  gave  instruction  on  every  material  issue;  ' 
Spurr  v.  United  States,  87  Fed.  708,  31  C.  C.  A.  202,  where  court  in  its 
own  terms  defined  crime  of  certifying  checks  without  funds;  McCoy  v. 
State,  46  Ark.  153,  holding  refusal  of  additional  requests  presenting 
same  ideas  not  error;  Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  797,  and 
United  States  v.  Musser,  4  Utah,  166,  7  Pac.  397,  both  holding  instruc- 
tions sufficiently  full;  United  States  v.  Camp,  2  Idaho,  218,  10  Pac.  228, 
and  Territory  v.  Anderson,  4  N.  M.  Ill,  13  ,Pac.  24,  both  holding  in 
criminal  case  court  is  not  required  to  give  every  sound  instruction  re- 
quested; Hopkins  v.  Utah  etc.  R.  R.  Co.,  2  Idaho,  281,  13  Pac.  345,  hold- 
ing court  not  required  to  state  propositions  immaterial  to  issues;  People 
v.  Hampton,  4  Utah,  264,  9  Pac.  511,  People  v.  Thiede,  11  Utah,  282, 
39  Pac.  848,  and  People  v.  Chadwick,  7  Utah,  142,  25  Pac.  739,  where 
charge  in  criminal  cases  was  held  sufficient;  Scoville  v.  Salt  Lake  City, 
11  Utah,  67,  39  Pac.  482,  applying  rule  in  action  against  city  for  per- 
sonal injuries;  Harman  v.  Cundiff,  82  Va.  247,  action  of  trespass  on  the 
case  in  slander;  Shenandoah  Valley  R.  R.  Co.  v.  Moose,  83  Va.  829,  3 
S.  E.  797,  and  Virginia  Mid.  R.  R.  Co.  v.  White,  84  Va.  507,  10  Am.  St. 
Rep.  881,  5  S.  E.  579,  applying  rule  in  actions  for  personal  injuries. 

Person  taking  cattle  train  is  entitled  to  demand  highest  possible  degree 
of  care  and  diligence. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Bigger,  239  U.  S.  338,  60  L.  Ed.  181, 
36  Sup.  Ct.  130,  holding  carrier  discharging  passenger  at  improper  place 
owed  him  same  duty  of  protection  at  that  place  as  in  transportation; 
Memphis  St.  Ry.  Co.  v.  Bobo,  232  Fed.  711,  applying  rule  where  passen- 
ger injured  while  street-car  was  crossing  railroad ;  Kansas  City  Southern 
Ry.  Co.  v.  Clinton,  224  Fed.  901,  140  C.  C.  A.  340,  approving  charge  as 
to  degree  of  care  for  passenger  riding  in  caboose;  Indianapolis  etc.  Ter- 
minal Co.  v.  Lawson,  143  Fed.  837,  6  Ann.  Gas.  666,  5  L.  R.  A.  (N.  8.) 
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721,  74  C.  C.  A.  630,  where  street-car  company  gave  free  use  of  cars 
to  members  of  convention  and  passenger  injured  in  collision,  company 
is  liable  for  want  of  ordinary  care,  and  burden  to  show  negligence  is 
on  plaintiff;  Louisiana  etc.  Northwest  R.  R.  Co.  v.  Crumpler,  122  Fed. 
427,  59  C.  C.  A.  51,  upholding  instruction  that  carrier  bound  to  exercise 
highest  degree  of  practical  care  to  provide  safe  roadbed,  sound  cross- 
ties,  and  safe  care  to  transport  passengers;  Trumbull  v.  Erickson,  97 
Fed.  894,  896,  38  C.  C.  A.  536,  applying  rule  where  passenger  standing  in 
aisle  of  crowded  car  was  by  jolting  of  train  pushed  on  to  platform  and 
thrown  off  while  rounding  curve;  Southern  Ry.  Co.  v.  Burgess,  143  Ala. 
368,  42  South.  36,  upholding  instruction  in  action  for  injuries  to  passen- 
ger on  freight  train  that  carrier  owes  to  passenger  duty  to  exercise 
highest  degree  of  diligence  known  to  very  diligent  persons  engaged  in 
same  business ;  Southern  Ry.  Co.  v.  Prowder,  130  Ala.  263,  30  South.  594, 
applying  rule  to  passengers  on  freight  trains;  Colorado  etc.  Ry.  Co.  v. 
HcGeorge,  46  Colo.  19,  21,  133  Am.  St.  Rep.  747,  17  Ann.  Oas.  880,  102 
Pac.  748,  749,  holding  instruction  that  carriers  are  required  to  exercise 
all  care  and  skill  which  human  foresight  and  diligence  can  suggest  was 
erroneous;  Great  Falls  etc.  R.  Co.  v.  Hill,  34  App.  D.  C.  316,  applying 
rule  where  passenger  injured  while  stepping  from  street-car;  Southern 
Ry.  Co.  v.  Cunningham,  123  Ga.  94,  50  S.  E.  980,  applying  rule  where 
passenger  on  mixed  train  was  injured  by  bumping  of  train  while  stand* 
ing  on  sidetrack;  Indiana  etc.  Traction  Co.  v.  Maher,  176  Ind.  297,  Ann. 
Gas.  1914A,  994,  95  N.  E.  1015,  holding  collision  of  street-cars  raised 
presumption  of  actionable  negligence;  Pittsburgh  etc.  Ry.  Co.  v.  Rose, 
40  Ind.  App.  251,  79  N.  E.  1098,  holding  carrier  not  liable  where  passen- 
ger slipped  on  banana  peel  on  steps  of  car;  Citizens'  St.  R.  Co.  v.  Hoff- 
bauer,  23  Ind.  App.  627,  56  N.  E.  59,  holding  street-car  passenger  not 
guilty  of  contributory  negligence  where  in  walking  along  running-board 
on  side  of  car  to  reach  rear  to  get  transfer  he  was  struck  by  trolley 
pole ;  Chicago  etc.  Ry.  Co.  v.  Brandon,  77  Kan.  620,  95  Pac.  576,  approv- 
ing instruction  as  to  duty  of  defendant  to  use  best  known  methods  of 
keeping  track  in  condition ;  Chicago  etc.  Ry.  Co.  v.  Ralston,  77  Kan.  198, 
199,  93  Pac.  593,  disapproving  instruction  as  to  degree  of  care  for  pas- 
sengers ;  Weaver  v.  Ann  Arbor  R.  R.  Co.,  139  Mich.  600, 102  N.  W.  1041, 
one  riding  on  drover's  pass  is  passenger  for  hire  and  his  release  of  lia- 
bility for  damages  on  account  of  negligence  of  carrier  is  void;  Orcutt 
v.  Century  Bldg.  Co.,  201  Mo.  439,  8  L.  R.  A.  (N.  S.)  929,  99  S.  W.  1065, 
one  engaged  in  moving  effects  in  building  is  entitled  to  highest  degree 
of  care  from  owner  while  riding  on  freight  elevator;  Portrichek  v. 
Wabash  Ry.,  101  Mo.  App.  54,  74  S.  W.  368,  holding  railroad  not  liable 
for  injuries  to  passenger  on  freight  train  caused  by  fall  due  to  sudden 
jolt  in  stopping  train  where  evidence  did  not  show  defects  in  tracks  or 
appliances  or  want  of  care  or  skill  in  management  of  train;  Omaha  St. 
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Ry.  Co.  v.  Boesen,  74  Neb.  768,  4  L.  R.  A.  (N.  S.)  122,  105  N.  W.  304, 
holding  presumption  of  negligence  causing  injury  arose  from  derailment 
of  street-car;  Marable  v.  Southern  Ry.  Co.,  142  N.  C.  563,  564,  55  S.  E. 
357,  358,  instructions  as  to  degree  of  care  for  passenger  considered  and 
approved;  St.  Louis  etc.  R.  Co.  v.  Kerns,  41  Okl.  174,  136  Pac.  172, 
applying  rule  to  one.  in  charge  of  stock  on  train ;  St.  Louis*  etc.  R.  Co.  v. 
Posten,  31  Okl.  831,  833,  124  Pac.  6,  7,  and  St.  Louis  etc.  Ry.  Co.  v. 
Nichols,  39  Okl.  525, 136  Pac.  160,  both  holding  derailment  and  wreck  of 
train  made  prima  facie  case  for  injured  passenger;  Radley  v.  Columbia 
Ry.  Co.,  44  Or.  336,  346,  75  Pac.  214,  217,  one  riding  on  engine  of  freight 
train  which  carried  passengers,  at  direction  of  engineer,  and  injured  by 
derailment  of  engine,  is  guilty  of  contributory  negligence  in  riding  on 
engine;  International  etc.  R.  Co.  v.  Cruseturner,  44  Tex.  Civ.  186,  98 
S.  W.  425,  holding  fact  of  custom  of  employer  of  defendant  to  act  as 
was  done  when  plaintiff  was  injured  did  not  relieve  carrier  of  any  duty 
to  passenger ;  Cruseturner  v.  International  etc.  Ry.  Co.,  38  Tex.  Civ.  473, 
86  S.  W.  781,  holding  whether  failure  of  trainmen  to  warn  stockmen 
riding  in  caboose  that  caboose  had  stopped  on  bridge  where  it  was  dan- 
gerous to  get  off  to  attend  cattle,  as  was  customary,  was  negligence  was 
for  jury;  Chicago  etc.  Ry.  Co.  v.  Stibbs,  17  Okl.  101,  87  Pac.  294,  and 
Washington  etc.  Ry.  Co.  v.  Vaughan,  111  Va.  794,  69  S.  E.  1039,  both 
approving  instruction  stating  rule;  Southern  R.  R.  Co.  v.  Dawson,  98 
Va.  579,  36  S.  E.  996,  holding  degree  of  care  required  of  railroad  to 
avoid  damage  to  passenger  on  freight  train  is  as  great  as  if  he  were 
traveling  on  passenger  train;  Suttle  v.  Southern  Ry.  Co.,  150  N.  C.  671, 
64  S.  E.  780,  and  Kennedy  v.  Chesapeake  etc.  Ry.  Co.,  68  W.  Va.  590, 
70  S.  E.  360,  both  holding  carrier  liable  for  injury  to  passenger  by  shock 
of  coupling;  Mannon  v.  Camden  etc.  Ry.  Co.,  56  W.  Va.  556,  49  S.  E. 
451,  applying  ru'e  when  street-car  passenger  injured  by  jumping  from 
car  when  wires  broke;  Fitchburg  R.  R.  Co.  v.  Nichols,  85  Fed.  948,  29 
C.  C.  A.  500,  holding  railroad  liable  for  injury  to  drover  on  freight 
train ;  Sprague  v.  Southern  R.  R.  Co.,  92  Fed.  62,  34  C.  C.  A.  207,  hold- 
ing question  for  jury  where  passenger  on  caboose  was  violently  thrown 
and  injured;  Arkansas  etc.  R.  R.  Co.  v.  Canman,  52  Ark.  525,  13  S.  W. 
281,  where  passenger  on  mixed  train  was  injured  by  derailment  of  car; 
St.  Louis  etc.  Ry.  Co.  v.  Sweet,  60  Ark.  557,  31  S.  W.  573,  and  Interna- 
tional &  G.  N.  R.  R.  Co.  v.  Irvine,  64  Tex.  534,  holding  instruction  that 
highest  degree  of  care  was  required  correct;  Chicago  etc.  R.  R.  Co.  v. 
Arnol,  144  111.  272,  19  L.  R.  A.  316,  33  N.  E.  206,  where  plaintiff  was 
injured  by  negligent  stopping  and  starting  of  freight  train;  New  York 
C.  &  St.  L.  R.  R.  Co.  v.  Blumenthal,  160  HI.  47,  43  N.  E.  811,  injuries 
to  drover  caused  by  sudden  starting  of  freight  train;  Illinois  Central 
R.  R.  Co.  v.  Beebe,  174  111.  24,  66  Am.  St.  Rep.  258,  43  L.  R.  A.  213,  50 
N.  E.  1022,  where  plaintiff  recovered  for  killing  of  deceased,  who  was 
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passenger  on  freight  train;  Cincinnati  etc.  R.  R.  Co.  v.  Cooper,  120  Ind. 
471, 10  Am.  St.  Rep.  335,  6  L.  R.  A.  245,  22  N.  E.  340,  and  Missouri  Pac. 
R.  R.  Co.  v.  Holcomb,  44  Kan.  339,  24  Pac,  469,  injury  to  passenger  from 
careless  starting  of  train ;  Ohio  Valley  R.  R.  Co.  v.  Watson,  93  Ky.  660, 
40  Am.  St.  Rep.  214,  19  L.  R.  A.  312,  21  S.  W.  245,  recovery  for  injury 
caused  by  derailment  of  freight  train;  Hanson  v.  Mansfield  etc.  R.  R. 
Co.,  38  La.  Ann.  115,  58  Am.  Rep.  165,  allowing  recovery  for  injury  to 
passenger  in  cab  of  engine;  Lemon  v.  Chanslor,  68  Mo.  358,  30  Am.  Rep. 
801,  holding  gratuitous  passenger  of  hack  entitled  to  recover  foT  inju- 
ries; McGee  v.  Missouri  Pac.  R.  R.  Co.,  92  Mo.  217,  1  Am.  St.  Rep.  709, 
4  S.  W.  740,  holding  railroad  negligent  in  stopping  freight  train  in  un- 
usual and  dangerous  place;  Bryan  v.  Missouri  Pac.  R.  R.  Co.,  32  Mo. 
App.  239,  holding  railroad  liable  for  injury  to  passenger  riding  on  free 
pass;  Buck  v.  People's  R.  R.  Co.,  46  Mo.  App.  564,  holding  similarly, 
where  boy  of  six  riding  free  on  street-car  was  injured;  Kennon  v.  Gil- 
mer, 5  Mont.  272,  5  Pac.  855,  requiring  same  degree  of  care  from  pro- 
prietor of  stage-coach;  Spellman  v.  Lincoln  R.  T.  Co.,  36  Neb.  894,  38 
Am.  St.  Rep.  755,  20  L.  R.  A.  318,  55  N.  W.  271,  holding  error  to  charge 
that  street  railway  was  bound  to  exercise  only  ordinary  care;  Lincoln 
etc.  Ry.  Co.  v.  McClellan,  54  Neb.  674,  69  Am.  St.  Rep,  738,  74  N.  W. 
1075,  holding  rule  applicable  to  street  railways;  Everett  v.  Oregon  etc. 
K-  R.  Co.,  9  Utah,  348,  34  Pac.  291,  holding  railroad  liable  for  injury 
to  passenger  in  caboose,  although  a  trespasser;  Saunders  v.  Southern 
r*ac.  Co.,  13  Utah,  284,  '286,  44  Pac.  934,  and  Nelson  v.  Southern  Pac. 
£°v   IS  Utah,  254,  55  Pac.  366,  where  passengers  attending  sheep  on 
stock  train  were  injured  by  snowsheds  through  negligence  of  Company's 
servants;  Steele  v.  Southern  R.  R.  Co.,  55  S.  C.  394,  33  S.  E.  511,  but 
folding  that  all  safeguards  against  danger  are  not  required  of  freight 
trains,   which  are  required  of  passenger  trains;  Felton  v.  Horner,  97 
Tenn.    5gi^  37  s.  yym  597^  where  jar  in  coupling  freight  train  was  no 
heater  than  necessary,  railroad  held  exonerated;  Blair  v.  Grand  Rapids 
*V-    R.  R.  Co.,  60  Mich.  132,  and  Texas  &  Pac.  R.  R.  Co.  v.  De  Milley, 


^°  X'©^.  198,  both  arguendo. 

distinguished  in  Patterson's  Admr.  v.  Louisville  etc.  R.  Co.,  138  Ky. 
*&»  X37  Am.  St.  Rep.  405,  80  L.  R.  A.  (N.  S.)  425,  128  S.  W.  1069,  pas- 
^^ors  on  free  train,  which  was  crowded  assumed  risk  of  jerking  while 
ndiix^  on  top  of  cars;  Neville  v.  St.  Louis  M.  B.  etc.  Ry.  Co.,  158  Mo. 
**T9  S9  g#  yj.  130^  refusing  recovery  where  passenger  on  cattle  train 
Was  "tlirown  off  top  of  cars  while  attempting  to  alight  while  train  in 
^tion;  Little  Rock  &  Ft.  S.  R.  R.  Co.  v.  Miles,  40  Ark.  321,  48  Am. 
**E*-  12,  holding  railroad  exempt  where  drover  rode  in  improper  place 
on  c«tr;  Louisville  etc.  R.  R.  Co.  v.  Bisch,  120  Ind.  551,  22  N.  E.  663, 
"olciin^  similarly  where  plaintiff  stood  on  platform  in  disobedience  of 
Actions;  Atchison,  T.  &  S.  F.  R.  R.  Co.  ▼.  Lindley,  42  Kan.  727,  16 
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Am.  St.  Rep.  521,  6  L.  R.  A.  652,  22  Pac.  708,  where  passenger  on  freight 
train  was  unnecessarily  on  top  of  cars ;  Ft.  Scott  etc.  R.  R.  Co.  v.  Sparks, 
55  Kan.  298,  39  Pac.  1035,  where  shipper  was  on  top  of  cars  in  viola- 
tion of  contract. 

Explained  in  Pershing  v.  Chicago  B.  &  Q.  R.  R.  Co.,  71  Iowa,  569,  32 
N.  W.  492,  holding  railroad  had  used  requisite  care  in  an  accident  caused 
by  derailment  of  train. 

Denied  in  International  &  G.  N.  R.  R.  Co.  v.  Welch,  86  Tex.  206,  40 
Am.  St.  Rep.  832,  24  S.  W.  392,  holding  instruction  that  carrier  must  use 
"all  possible  care"  erroneous. 

Passengers,  who  are  and  when  they  become  such.    Note,  61  Am. 
St.  Rep.  89. 

Diligence  required  when  human  life  is  involved.    Note,  77  Am.  St. 
Rep.  27. 

Exemption  of  passenger  carrier  from  liability  by  contract.    Note, 
82  Am.  Dec.  292. 

Liability  of  carrier  to  person  riding  on  drover's  pass  or  in  charge 
of  stock.    Note,  Ann.  Oas.  799. 

Validity  of  stipulation  in  drover's  pass  exempting  carrier  from  lia- 
bility for  negligence.    Note,  5  Ann.  Oas.  768. 

Rights  of  one  riding  on  pass  or  contract  for  free  passage.    Note, 
22  L.  R.  A.  (N.  S.)  794. 

Plaintiff,  suing  for  negligence,  Is  bound  to  state  his  case,  but  not  the 
evidence  by  which  he  intends  to  prove  it. 

Approved  in  Fisher  v.  Western  Fuse  etc.  Co.,  12  Cal.  App.  748,  108 
Pac.  663,  holding,  under  code,  allegation  that  act  complained  of  was 
negligently  done  by  defendant  and  damaged  plaintiff  was  sufficient. 

Distinguished  in  Neville  v.  St.  Louis  M.  B.  etc.  Ry.  Co.,  158  Mo.  312, 
59  S.  W.  129,  holding  theory  that  train  was  at  rest  and  stock  shipper 
on  top  of  car  attempted  to  leave  it,  and  before  he  had  time  to  do  so 
train  started  without  signal  and  he  was  thrown  off,  cannot  be  drawn 
from  allegation  that  by  careless  jerking  and  jolting  of  train  he  was 
thrown  off. 

Burden  of  proving  contributory  negligence  rests  on  defendant,  and  it 
must  be  established  by  preponderance  of  evidence. 

Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  418,  Indian- 
apolis etc.  Transit  Co.  v.  Haines,  33  Ind.  App.  66,  69  N.  E.  188,  Konig 
v.  Nevada-California-Or.  Ry.,  36  Nev.  199,  135  Pac.  147,  and  Oliver  v. 
Columbia  etc.  R.  R.,  65  S.  C.  38,  43  S.  E.  320,  all  following  rule ;  New 
Aetna  Portland  Cement  Co.  v.  Hatt,  231  Fed.  616,  rule  applies  regard* 
less  of  contrary  rule  in  State  court ;  Postal  Telegraph-Cable  Co.  v.  Grant- 
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ham,  187  Fed.  62,  109  C.  C.  A.  370,  lineman  held  not  negligent  in  using 
defective  tool;  Baltimore  &  0.  R.  Co.  v.  Taylor,  186  Fed.  841,  109 
C.  C.  A.  172,  applying  rale  in  action  for  death  of  engineer  caused  by 
defective  track;  Force  v.  Standard  Silk  Co.,  160  Fed.  1010,  holding  un- 
less action  founded  on  State  law,  question  of  negligence  not  governed 
by  State  decisions;  Missouri  K.  &  T.  Ry.  Co.  v.  Wilhoit,  160  Fed.  443, 
87  C.  C.  A.  401,  approving  charge  as  to  burden  of  proof ;  The  Nellie,  130 
Fed.  215,  applying  rule  in  action  for  injury  to  vessel  from  obstruction 
in  bottom  alongside  defendant's  wharf;  Gadonnex  v.  New  Orleans  Ry. 
Co.,  128  Fed.  807,  holding  where  answer  contains  only  general  aver- 
ment of  contributory  negligence,  motion  lies  to  make  it  more  specific, 
where  such  motion,  under  practice  of  State  where  court  is  sitting,  would 
lie  as  to  any  matter  of  special  defense ;  Mclnerney  v.  Virginia-Carolina 
Chemical  Co.,  118  Fed.  654,  holding  answer  alleging  injuries  causing 
death  of  plaintiff's  intestate  arose  from  his  negligence,  carelessness  and 
fault  may  be  required  to  be  made  more  definite;  Hemingwa^  v.  Illinois 
Cent.  R.  R.  Co.,  114  Fed.  846,  52  C.  C.  A.  477,  applying  rule  in  action 
for  death  of  minor  at  railroad  crossing  at  night ;  Chicago  etc.  Ry..  Co.  v. 
Price,  97  Fed.  430,  38  C.  C.  A.  239,  holding  in  Federal  courts  contribu- 
tory negligence  must  be  established  by  preponderance  of  evidence; 
Southern  Pac.  Co.  v.  Tomlinson,  4  Ariz.  134,  33  Pac.  712,  applying  rule 
when  one  killed  at  railroad  crossing;  Little  Rock  Ry.  &  £.  Co.  v.  Doyle, 
79  Ark.  383,  96  S.  W.  355,  approving  charge  as  to  proof  of  contributory 
negligence;  Harmon  v.  Washington  etc.  R.  R.  Co.,  7  Mackey  (D.  C), 
258,  and  Allis  v.  Columbian  University,  8  Mackey  (D.  C),  276,  both 
holding  defendant  could  use  evidence  of  plaintiff  in  making  out  con- 
tributory negligence;  Adams  v.  Bunker  Hill  &  Sullivan  Min.  Co.,  12 
Idaho,  646, 11  L.  R.  A.  (N.  S.)  844,  89  Pac.  626,  holding  burden  of  proof 
as  to  contributory  negligence  not  sustained;  The  M.  S.  Huey  Co.  v. 
Johnston,  164  Ind.  497,  73  N.  E.  999,  applying  principle  in  action  for 
injuries  to  factory  operation  by  unguarded  machinery;  New  Castle 
Bridge  Co.  v.  Doty,  37  Ind.  App.  87,  76  N.  E.  558,  approving  instruction 
on  burden  of  proof  of  contributory  negligence;  Missouri  etc.  Ry.  Co.  v. 
Wilhoit,  6  Ind.  Ter.  548,  98  S.  W.  345,  approving  charge  stating  rule; 
Newman  ▼.  Chicago  etc.  R.  Co.,  154  Iowa,  76,  134  N.  W.  587,  holding 
whether  stockman  riding  with  stock  was  negligent  in  handing  contract 
through  open  door  of  moving  train,  at  direction  of  conductor,  was  for 
jury;  Shields  v.  Minneapolis  etc.  Traction  Co.,  124  Minn.  330,  50  L.  R.  A. 
(N.  S.)  49, 144  N.  W.  1093,  holding  under  evidence  whether  act  of  pas- 
senger was  negligent  was  for  jury;  Feary  v.  Metropolitan  St.  Ry.  Co., 
162  Mo.  99,  62  S.  W.  458,  upholding  instruction  in  action  for  injuries 
sustained  by  passenger  caused  by  runaway  street-car  turning  over; 
Marth  v.  Kingfisher  Commercial  Club,  44  Okl.  518,  144  Pac.  1049,  8 
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N.  C.  C.  A.  790,  instruction  to  same  effect  improperly  refused ;  Oklahoma 
City  v.  Reed,  17  Okl.  523,  S3  L.  R.  A.  (N.  S.)  1083,  87  Pac.  646,  holding 
rule  became  effective  when  plaintiff  had  shown  defendant's  negligence 
and  there  was  nothing  in  circumstances  to  show  negligence  on  his  part; 
dissenting  opinion  in  King  v.  Morgan,  109  Fed.  454,  48  C.  C.  A.  507, 
majority  holding  employer  need  not  instruct  experienced  miner  as  to 
probable  dangers  of  employment;  Hough  v.  Texas  etc.  R.  R.  Co.,  100 
U.  S.  226,  25  L.  Ed.  618,  holding  burden  on  defendant  to  prove  plaintiff 
negligent  in  using  defective  machinery;  Inland  &  Seaboard  Coasting 
Co.  v.  Tolson,  139  U.  S.  558,  35  L.  Ed.  272, 11  Sup.  Ct.  655,  where  plain- 
tiff was  injured  by  steamboat  thrown  against  wharf;  Washington  etc. 
R.  R.  Co.  v.  Harmon,  147  U.  S.  581,  37  L.  Ed.  288,  13  Sup.  Ct.  560, 
action  for  injuries  sustained  on  street  railway ;  Toledo  etc.  R.  R.  Co.  v. 
Chisholm's  Admx.,  83  Fed.  657,  27  C.  C.  A.  663,  holding  burden  on  de- 
fendant to  prove  deceased  at  fault  in  standing  on  track;  Wabash  etc. 
R.  R.  Co.  v.  Central  Trust  Co.,  23  Fed.  740,  holding  similarly  where 
plaintiff's  horse  was  injured  while  dumping  load  near  track;  Root  v. 
Catskill  Mt.  R.  R.  Co.,  33  Fed.  860,  Union  Pac.  R.  R.  Co.  v.  Novak,  61 
Fed.  590,  9  C.  C.  A.  629,  and  New  Orleans  etc.  R.  R.  Co  v.  Thomas,  60 
Fed.  382,  384,  9  C.  C.  A.  29,  applying  rule  in  actions  for  personal  in- 
juries sustained  on  railroad;  Smith  v.  Havemeyer,  36  Fed.  927,  action 
for  injury  to  vessel;  Thompson  v.  Duncan,  76  Ala.  338,  holding  instruc- 
tion erroneous,  placing  burden  on  plaintiff  to  show  no  want  of  care; 
Texas  etc.  R.  R.  Co.  v.  Orr,  46  Ark.  194,  action  for  injury  in  falling 
through  trestle ;  Herbert  v.  Northern  Pac.  R.  R.  Co.,  3  Dak.  58, 13  N.  W. 

354,  injury  to  brakeman;  Hopkins  v.  Utah  etc.  R.  R.  Co.,  2  Idaho,  280, 
13  Pac.  345,  action  for  damages  for  killing  of  horses  by  one  of  defend- 
ant's engines;  Lincoln  v.  Walker,  18  Neb.  247,  263,  20  N.  W.  114,  25 
N.  W.  72,  action  against  city  for  personal  injuries  in  falling  into  exca- 
vation; Gram  v.  Northern  Pac.  R.  R.  Co.,  1  N.  D.  260,  46  N.  W.  974, 
holding  plaintiff  not  bound  to  allege  or  prove  absence  of  negligence  on 
his  part,  in  action  for  damages ;  Reddon  v.  Union  Pac.  R.  R.  Co.,  5  Utah, 

355,  15  Pac.  266,  applying  rule  in  action  for  injuries  sustained  in  mine; 
Nelson  v.  Chesapeake  etc.  R.  R.  Co.,  88  Va.  979, 15  L.  R.  A.  688, 14  S.  E. 
840,  holding  mere  fact  that  deceased  was  standing  on  top  of  freight-car 
did  not  constitute  contributory  negligence ;  Southern  R.  R.  Co.  v.  Bryant, 
95  Va.  221,  28  S.  E.  185,  recovery  for  death,  caused  by  railroad  at  cross- 
ing with  highway;  Northern  Pac.  R.  R.  Co.  v.  O'Brien,  1  Wash.  607,  21 
Pac.  35,  action  for  injuries  caused  by  collision ;  Spurrier  v.  Front  Street, 
Cable  Ry.  Co.,  3  Wash.  662,  29  Pac.  347,  allowing  recovery  in  similar 
case  against  street  railway ;  Sheff  v.  Huntington,  16  W.  Va.  317,  holding 
burden  on  defendant;  Woodell  v.  West  Virginia  Imp.  Co.,  38  W.  Va. 
51,  13  S.  E.  397,  approving  instruction  substantially  in  accord  with 
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principle ;  Hulehan  v.  Green  Bay  etc.  R.  R.  Co.,  68  Wis.  527,  32  N.  W. 
532,  holding  burden  on  company  to  show  that  brakeman  was  negligent 
in  remaining  in  its  employ  after  knowledge  of  risks;  Terre  Haute  etc. 
R.  R.  Co.  v.  Buck,  96  Ind.  358,  49  Am.  Rep.  178,  Cincinnati  etc. 
R.  R.  Co.  v.  Carper,  112  Ind.  30,  2  Am.  St  Rep.  147, 13  N.  E.  123,  Griffin 
v.  Overman  Wheel  Co.,  61  Fed.  572,  9  C.  C.  A.  542,  and  Canadian  Pac. 
R.  R.  Co.  v.  Clark,  74  Fed.  362,  20  C.  C.  A.  447,  all  arguendo. 

Denied  in  Owens  v.  Richmond  etc.  R.  R.  Co.,  88  N.  C.  506,  holding 
burden  on  plaintiff  to  show  due  care  in  action  for  personal  injuries. 

Burden  of  proof  as  to  contributory  negligence.    Notes,  10  Ann.  Gas. 
10;83L.R.  A.  (N.  S.)  1178. 

Court  should  not  give  Instruction,  assuming  theory  of  fact,  unsupported 
or  contradicted  by  the  evidence. 

Approved  in  Sheff  v.  Huntington,  16  W.  Va.  320,  holding  evidence  sup- 
ported assumption  by  court  that  road  was  a  public  one. 

m 

A  tiling  may  be  within  letter  of  statute  and  not  within  its  meaning; 
and  within  its  meaning,  though-  not  within  its  terms. 

Approved  in  Hawaii  v.  Mankichi,  190  U.  S.  215,  47  L.  Ed.  1022,  23 
Sap.  Ct.  790,  holding  Newlands  resolution  did  not  in  criminal  proceed- 
ings in  Hawaii  substitute  trials  by  grand  and  petit  juries  for  existing 
criminal  procedure;  Rice  v.  Ashland  County,  108  Wis.  193,  84  N.  W.  190, 
construing  Stats.  1898,  §  2811a,  relating  to  dismissal  of  proceedings  in 
Circuit  and  Superior  Courts  not  brought  to  trial  within  five  years ;  Boyle 
v.  Northwestern  Mut.  Relief  Assn.,  95  Wis.  322,  70  N.  W.  355,  constru- 
ing word  "compelled"  to  mean  that  physician  should  not  be  "allowed" 
to  disclose  facts  without  patient's  consent;  State  v.  Ryan,  99  Wis.  127, 
74  N.  W.  545,  holding  statute,  naming  State  prison,  included  house  of 
correction  for  certain  purposes;  Wisconsin  Industrial  School  for  Girls 
v.  Clark  Co.,  103  Wis.  659,  79  N.  W.  425,  holding  law  intended  that  coun- 
ties should  support  certain  children  sent  to  industrial  schools;  Rupiper 
▼.  Calloway,  105  Wis.  4,  80  N.  W.  917,  construing  statute,  allowing  new 
trial,  upon  payment  of  costs,  etc. 

Meaning  of  word  "near.11    Note,  Ann.  Gas.  1918D,  122,  123. 

Under  act  of  Congress  of  June  1,  1872,  State  law  prescribing  forms  of 
pleading  and  subsequent  proceedings  of  pleading  or  practice  is  obligatory 
upon  Federal  courts  in  that  locality. 

Approved  in  N.  P.  Pratt  Laboratory  v.  Buffalo  Forge  Co.,  184  Fed. 
289,  106  C.  C.  A.  429,  code  pleading  is  obligatory  on  Federal  court  in 
suit  on  contract;  Meyer  v.  National  Biscuit  Co.,  168  Fed.  907,  94  C.  C.  A. 
335,  State  practice  as  to  nonsuit  injury  case,  after  sustaining  motion 
for  directed  verdict,  is  binding  on  Federal  court;  United  States  v.  Ram- 
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sey,  158  Fed.  497,. 499,  State  practice  as  to  reference  by  consent  in 
actions  at  law  is  binding  on  Federal  court;  Gillum  v.  Stewart,  112  Fed. 
33,  holding  Federal  courts  will  follow  Texas  statute  allowing  but  one 
citation  to  each  county  in  which  defendants  reside;  Barnet  v.  Muncie 
Nat.  Bank,  98  U.  S.  558,  25  L.  Ed.  213,  holding  procedure  in  suit  on  bill 
of  exchange  governed  by  Ohio  code;  Cottier  v.  Stimson,  9  Sawy.  436, 
18  Fed.  690,  holding  plea  in  action  for  infringement  should  have  been 
verified;  Gordon  v.  Third  Nat.  Bank,  56  Fed.  796,  6  C.  C.  A.  125,  adopt- 
ing Alabama  practice  as  to  manner  of  entering  an  affirmed  judgment; 
In  re  Rugheimer,  36  Fed.  373,  holding  condemnation  proceedings  con- 
formed as  nearly  as  possible  to  State  practice. 

Distinguished  in  National  Bank  v.  Lewis,  81  N.  Y.  19,  holding  Federal 
statute,  prohibiting  national  banks  from  charging  illegal  interest,  applied 
to  action  in  State  court. 

State  law  prescribing  manner  in  which  Judge  shall  charge  Jury,  or  re- 
quiring special  verdicts,  has  no  application  to  Federal  courts  within  mean- 
ing of  act  of  Congress  of  June  1,  1872. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  503,  60 
L.  Ed.  1133,  36  Sup.  Ct.  683,  quaere,  whether  Federal  court  bound  by 
State  court  practice  governing  effect  of  general  verdict  and  special  find- 
ings; United  States  v.  Oppenheim,  228  Fed.  228,  applying  rule  as  to 
practice  in  charging  jury;  Spokane  etc.  R.  Co.  v.  Campbell,  217  Fed. 
523,  133  C.  C.  A.  370,  holding  Federal  court  not  bound  by  rules  of  State 
court  interpreting  general  verdict  with  special  findings;  Knight  v.  Illi- 
nois Cent.  R.  Co.,  180  Fed.  372,  103  C.  C.  A.  514,  State  practice  as  to 
instructing  on  facts  does  not  bind  Federal  court;  Toledo,  St.  Louis  etc. 
R.  Co.  v.  Reardon,  159  Fed.  368,  86  C.  C.  A.  366,  State  law  as  to  sub- 
mitting special  interrogatories  to  jury  is  not  controlling;  City  of  St. 
Charles  v.  Stookey,  154  Fed.  778,  85  C.  C.  A.  494,  general  verdict  per- 
missible in  Federal  court  on  several  counts  and  counterclaims  though 
State  practice  requires  special  verdicts;  Liverpool  etc.  Ins.  Co.  v.  N.  & 
M.  Friedman  Co.,  133  Fed.  716,  66  C.  C.  A.  543,  separation  of  jury  after 
submission  of  cause  is  not  error;  St.  Louis  etc.  R.  R.  Co.  v.  Vickers,  122 
U.  S.  363,  30  L.  Ed.  1161,  7  Sup.  Ct.  1216,  holding  State  Constitution 
could  not  prohibit  Federal  judges  from  charging  juries  as  to  matters 
of  fact ;  United  States  Mut.  Ace.  Assn.  v.  Barry,  131  U.  S.  120,  33  L.  Ed. 
66,  9  Sup.  Ct.  761,  Dwyer  v.  St.  Louis  etc.  R.  R.  Co.,  52  Fed.  89,  and 
Aetna  Life  Ins.  Co.  v.  Vandecar,  86  Fed.  290,  30  C.  C.  A.  48,  holding 
court's  refusal  to  submit  special  verdict  not  error;  Lincoln  v.  Power, 
151  U.  S.  443,  88  L.  Ed.  227,  14  Sup.  Ct.  390,  holding  oral  instructions 
by  circuit  judge  proper  without  regard  to  Nebraska  statute;  Osborne  v. 
Detroit,  28  Fed.  386,  holding  under  rule  of  Federal  court,  issues  of  law 
might  be  heard  upon  five  days'  notice;  McElwee  v.  Metropolitan  L.  Co., 
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69  Fed.  319,  16  C.  C.  A.  232,  holding  court  properly  ignored  special  find- 
ings and  rendered  judgment  on  general  verdict;  Daube  v.  Philadelphia 
etc.  Iron  Co.,  77  Fed.  716,  23  C.  C.  A.  420,  and  Hughey  v.  Sullivan,  80 
Fed.  74,  both  arguendo. 

Common-law  power  and  duty  of  court  to  submit  proper  special  in- 
terrogatories to  jury.    Note,  15  Ann.  Gas.  469. 

What  special  verdict  must  contain.    Note,  24  L.  R.  A.  (N.  S.)  64. 

Act  of  Congress  of  June  1,  1872,  gave  Federal  courts  power  to  reject 
subordinate  provisions  in  State  statutes  respecting  procedure  which,  in  their 
judgment,  would  encumber  administration  of  law  or  tend  to  defeat  ends  of 
justice. 

Approved  in  McDonald  v.  Pless,  238  U.  S.  266,  59  L.  Ed.  1S02,  35  Sup. 
Ct.  783,  holding  act  did  not  apply  to  power  of  court  to  inquire  into  con- 
duct of  jurors;  Washington  etc.  Bridge  Co.  v.  Pennsylvania  Steel  Co., 
215  Fed.  36, 131  C.  C.  A.  340,  holding  State  rule  as  to  effect  of  demurrer 
to  evidence  not  binding;  Silvas  v.  Arizona  Copper  Co.,  213  Fed.  506, 
Federal  statute  as  to  waiver  of  security  for  costs  governs  in  Federal 
court;  Elk  Garden  Co.  v.  T.  W.  Thayer  Co.,  206  Fed.  215,  Federal  court 
has  discretion  as  to  following  State  practice  in  ejectment  pleadings, 
where  otherwise  litigation  would  be  prolonged  and  expense  added ;  Mani- 
towoc Malting  dCo.  v.  Feuchtwanger,  196  Fed.  508,  Federal  court  is  not 
bound  by  State  law  that  proceedings  must  be  taken  in  trial  court  within 
one  year  on  reversed  case;  Boatmen's  Bank  v.  Trower  Bros.  Co.,  181 
Fed.  807,  104  C.  C.  A.  314,  motion  for  new  trial  as  required  by  State 
practice  is  not  essential  to  review  rulings;  Hein  v.  Westinghouse  Air 
Brake  Co.,  168  Fed.  769,  pleadings  are  sufficient  when  substantially  com- 
plying with  State  practice;  Hill  v.  Walker,  167  Fed.  244,  92  C.  C.  A. 
633,  State  practice  that  objections  to  jurisdiction  be  taken  only  by  an- 
swer is  not  obligatory;  Chicago  &  N.  W.  Ry.  Co.  v.  Kendall,  167  Fed. 
66,  70,  74,  16  Ann.  Cas.  560,  93  C.  C.  A.  422,  State  practice  as  to  com- 
pelling physical  examination  of  plaintiff  in  personal  injury  suit  is  not 
binding;  Hein  v.  Westinghouse  Air  Brake  Co.,  164  Fed.  81,  refusing 
to  follow  State  practice  which  would  encumber  administration  of  law; 
Collin  County  Nat.  Bk.  v.  Hughes,  155  Fed.  394,  83  C.  C.  A.  661,  State 
practice  as  to  serving  writ  of  scire  facias  on  nonresident  defendant  to 
revive  judgment  is  not  binding;  Swift  &  Co.  v.  Jones,  145  Fed.  491,  76 
C.  C.  A.  253,  circuit  judge,  in  action  at  law,  cannot  order  trial  before 
special  master  authorized  to  hear  and  pass  on  issues  of  fact  and  report 
findings  to  cqurt;  Williamson  v.  Liverpool  etc.  Ins.  Co.,  141  Fed.  59,  5 
Ann.  Cas.  402, 12  C.  C.  A.  542,  Missouri  rule  that  filing  of  amended  peti- 
tion in  compliance  with  erroneous  order  striking  out  parts  of  petition 
is  waiver  of  error  is  not  binding  on  Federal  courts ;  Lange  v.  Union  Pac. 
R.  R.  Co.,  126  Fed.  340,  62  C.  C.  A.  48,  holding  Federal  courts  in  grant- 
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ing  amendments  to  pleadings  not  governed  by  State  law;  Western  Union 
Tel.  Co.  v.  Burgess,  108  Fed.  32,  47  C.  C.  A.  168,  holding  Ohio  statute 
requiring  jury  on  retirement  to  take  with  them  written  instructions  not 
controlling  in  Federal  courts;  Chicago  etc.  Ry.  Co.  v.  Metalstaff,  101 
Fed.  770,  41  C.  C.  A.  669,  holding  under  Mo.  Rev.  Stats.  1899,  §  639, 
Federal  court  may  grant  plaintiff's  motion  for  nonsuit,  made  subsequent 
to  announcement  by  court  of  intention  to  direct  verdict  for  defendant, 
but  before  jury  had  retired  or  returned  verdict;  dissenting  opinion  in 
United  States  v.  Sargent,  162  Fed.  86,  89  C.  C.  A.  81,  majority  applying 
State  practice  to  condemnation  proceedings  by  United  States;  dissent- 
ing opinion  in  Boston  etc.  R.  Co.  v.  Gokey,  149  Fed.  46,  9  Ann.  Gas.  384, 
79  C.  C.  A.  64,  majority  holding  Circuit  Court  of  Appeals  has  no  juris- 
diction over  question  challenging  Circuit  Court's  jurisdiction;  Coffey  v. 
TJnited  States,  117  U.  S.  235,  29  L.  Ed.  891,  6  Sup.  Ct.  718,  holding 
pleadings  in  rem  for  forfeiture  in  Federal  courts  not  within  above  act; 
Phelps  v.  Oaks,  117  U.  S.  239,  29  L.  E<L  889,  6  Sup.  Ct.  715,  holding  State 
statute  requiring  landlord  to  be  made  party  to  suit  could  not  be  invoked 
to  defeat  jurisdiction  of  Federal  court;  In  re  Chateaugay  Ore  etc.  Co., 
128  U.  S.  554,  S2  L.  Ed.  512,  9  Sup.  Ct.  153,  and  United  States  v.  Train, 
12  Fed.  853,  holding  manner  of  preparing  and  perfecting  bill  of  ex- 
ceptions in  Federal  court  not  regulated  by  State  practice;  Union  Pac. 
R.  R.  Co.  v.  Botsford,  141  U.  S.  257,  35  L.  Ed.  739,  ll#Sup.  Ct.  1003, 
holding  right  of  Federal  court  to  examine  parties  out  of  court  not  gov- 
erned by  State  law;  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  209,  86 
L.  Ed.  945, 13  Sup.  Ct.  47,  holding  jurisdiction  of  Federal  courts  as  to 
parties  not  affected  by  State  statute ;  Luxton  v.  North  River  Bridge  Co., 
147  U.  S.  338,  87  L.  Ed.  195,  13  Sup.  Ct.  357,  holding  proceedings  of 
commissioners  appointed  by  Circuit  Court  to  assess  damages  not  con- 
trolled by  State  practice;  Mexican  Central  R.  R.  Co.  v.  Pinkney,  149 
U.  S.  206,  207,  37  L.  Ed.  70S,  704,  13  Sup.  Ct.  864,  865,  holding  State 
law  could  not  give  special  appearance  force  of  general  appearance  in 
Federal  courts ;  Chappell  v.  United  States,  160  U.  S.  514,  40  L.  Ed.  515, 
16  Sup.  Ct.  402  (affirming  81  Fed.  767,  26  C.  C.  A.  600),  holding  Mary- 
land statute  inapplicable  in  condemnation  proceedings  in  Federal  court ; 
Shepard  v.  Adams,  168  U.  S.  626,  42  L.  Ed.  604,  18  Sup.  Ct.  216,  holding 
Federal  District  Court  could  make  rule  regulating  service  of  process 
without  conforming  to  State  statute;  Johnson  v.  Healy,  9  Ben.  320, 
Fed.  Cas.  7389,  upholding  Federal  process  substantially  in  compliance 
with  New  York  code;  Beardsley  v.  Littell,  14  Blatchf.  105,  Fed.  Cas. 
1185,  holding  examination  of  adverse  witness  before  trial  cannot  be 
had  in  common-law  suit  in  Federal  court;  Howe  Mach.  Co.  v.  Edwards, 
15  Blatchf.  405,  Fed.  Cas.  6784,  holding  Federal  court  could  not  deprive 
party  of  jury  trial  by  virtue  of  statute  provision;   Sanford  v.  Ports- 
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mouth,  2  Flipp.  109,  110,  Fed.  Cas.  12,315,  holding  Federal  court  not 
bound  as  to  form  of  remedy  by  decision  of  State  court;  Rnmford  etc. 
Works  v.  Finnie,  2  Flipp.  461,  Fed.  Cas.  12,130,  holding  Tennessee  prac- 
tice of  receiving  affidavits  of  jurors  not  binding  on  Federal  courts; 
Sage  v.  Tauszky,  21  Fed.  Cas.  146,  and  National  Cash  etc.  Co.  v.  Leland, 
77  Fed.  243,  both  holding  act  inapplicable  to  manner  of  taking  deposi- 
tions; Erstein  v.  Rothschild,  22  Fed.  64,  and  Booth  v.  Denike,  65  Fed. 
46,  allowing  amendment  to  affidavit  contrary  to  State  rule;  Hat-Sweat 
Mfg.  Co.  v.  Davis  Sewing-Machine  Co.,  31  Fed.  296,  and  Lowry  v.  Story, 
31  Fed.  771,  both  following  Federal  rule  as  to  service  of  process ;  Heck- 
man  v.  Mackey,  32  Fed.  575,  holding  State  pauper  act  not  applicable 
to  parties  to  suit  in  Federal  court;  In  re  Secretary  Treasury,  45  Fed. 
398,  11  L.  R.  A.  277,  following  general  practice  of  New  York  in  con- 
demnation proceedings  rather  than  special;  O'Connell  v.  Reed,  56  Fed. 
536,  5  C.  C.  A.  586,  rejecting  State  statute  indirectly  affecting  juris- 
diction of  court;  Walker  v.  Collins,  59  Fed.  71,  8  C.  C.  A.  1,  holding 
State  law  as  to  use  of  depositions  inapplicable;  Phenix  Ins.  Co.  v. 
Charleston  Bridge  Co.,  65  Fed.  632,  13  C.  C.  A.  58,  holding  State  prac- 
tice as  to  pleading  after  default  not  controlling  in  Federal  court ;  Sherry 
v.  Oceanic  Steam  Nav.  Co.,  72  Fed.  566,  holding  State  law  could  not  give 
an  attorney  lien  upon  client's  cause  of  action  in  Federal  court ;  Salisbury 
v.  Bennett,  72  Fed.  745,  holding  State  court's  construction  of  statute 
of  limitation  not  binding;  Ewing  v.  Burnham,  74  Fed.  385,  following 
rule  of  Federal  court  as  to  time  when  writ  was  returnable;  Van  Doren 
v.  Pennsylvania  R.  R.  Co.,  93  Fed.  269,  35  C.  C.  A.  282,  allowing  amend- 
ment of  pleading,  though  contrary  to  State  statute  and  decision;  Wall 
▼.  Chesapeake  etc.  R.  R.  Co.,  95  Fed.  401,  37  C.  C.  A.  129,  rejecting 
State  practice  as  to  mode  of  quashing  service  of  summons ;  Rock  Island 
N.  Bank  v.  Thompson,  173  111.  600,  64  Am.  St.  Rep.  140,  50  N.  E.  1091, 
holding  extent  of  lien  of  Federal  judgment  a  matter  to  be  determined 
by  those  courts;  Miller's  Admr.  v.  Norfolk  etc.  R.  R.  Co.,  47  Fed.  265, 
arguendo. 

Distinguished  in  Campbell  v.  Haverhill,  155  U.  S.  615,  39  L.  Ed.  282, 
15  Sup.  Ct.  219,  holding  State  statute  of  limitation  applied  to  action 
for  infringement  of  patent;  Cottier  v.  Stimson,  9  Sawy.  437,  18  Fed. 
690,  holding  plea  should  have  been  verified  in  accordance  with  State 
practice;  Parker  v.  Ogdensburg  etc.  R.  R.  Co.,  79  Fed.  819,  25  C.  C.  A. 
205,  holding  reference  may  be  had  by  consent  in  accordance  with  State 
practice ;  United  States  v.  Engeman,  46  Fed.  899,  following  State  statute 

to  allowance  of  costs  in  condemnation  proceedings. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  452. 

IX— 25 
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Process  act  of  1872  la  to  some  extent  only  directory  and  advisory. 
Approved  in  United  States  v.  Griswold,  5  Sawy.  31,  Fed.  Cas.  15,266, 
holding  State  statute  requiring  undertaking  from  party  procuring  an 
arrest  not  applicable  in  Federal  court;  Supervisors  of  Calhoun  v.  Gal- 
braith,  99  U.  S.  217,  25  L.  Ed.  411,  holding  statute  prescribing  form  of 
bonds  directory  in  that  particular. 

Motions  for  new  trial  in  Federal  courts  are  addressed  to  their  discretion, 
and  decision  cannot  be  reviewed  by  Supreme  Court,  and  practice  is  un- 
affected by  State  law  on  subject. 

Approved  in  Clement  v.  Wilson,  135  Fed.  750,  68  C.  C.  A.  387,  and 
City  of  Manning  v.  German  Ins.  Co.,  107  Fed.  57,  46  C.  C.  A.  144,  both 
following  rule;  United  States  v.  Mayer,  235  U.  S.  69,  59  L.  Ed.  136,  35 
Sup.  Ct.  16,  State  law  does  not  govern  right  of  Federal  court  to  grant 
new  trial  after  term;  Latchtimacker  v.  Jacksonville  Towing  &  Wrecking:  * 
Co.,  181  Fed.  277 ,  Duke  v.  St.  Louis  &  S.  F.  R.  Co.,  172  Fed.  686,  Mur- 
hard  Estate  Co.  v.  Portland  etc.  Ry.  Co.,  163  Fed.  197,  90  C.  C.  A.  64, 
and  Holmgren  v.  United  States,  217  U.  S.  521,  9  Ann.  Gas.  778,  54  L.  Ed. 
867,  30  Sup.  Ct.  588,  all  holding  exercise  of  discretion  in  denying  new 
trial  not  reviewable;  Detroit  United  Ry.  Co.  v.  Nichols,  165  Fed.  295,  91 
C.  C.  A.  257,  right  to  review  evidence  on  motion  by  defendant  for  judg- 
ment on  all  evidence  is  not  governed -by  State  practice;  Trafton  v. 
United  States,  147  Fed.  514,  78  C.  C.  A.  79,  Federal  court  has  no  juris- 
diction over  motion  for  new  trial  in  criminal  case  made  after  expiration 
of  term  at  which  sentence  pronounced;  Newcomb  v.  Wood,  97  U.  S. 
584,  24  L.  Ed.  1086,  holding  parties  concluded  by  first  trial  before  ref- 
erees without  reference  to  State  law ;  Missouri  Pac.  R.  R.  Co.  v.  Chicago 
etc.  R.  R,  Co.,  132  U.  S.  192,  33  L.  Ed.  309,  10  Sup.  Ct.  65,  holding 
decision  of  Circuit  Court  denying  new  trial  not  reviewable;  St.  Clair 
v.  United  States,  154  U.  S.  153,  38  L.  Ed.  943,  14  Sup.  Ct.  1010,  and 
Consumers  Cotton  Oil  Co.  v.  Ashburn,  81  Fed.  334,  26  C.  C.  A.  436, 
both  holding  charge  to  jury  not  excepted  to  not  reviewable  notwith- 
standing State  practice;  United  States  v.  Molloy,  31  Fed.  23,  denying 
new  trial  in  criminal  case;  Atchison  etc.  R.  R.  Co.  v.  Howard,  49  Fed. 
207,  1  C.  C.  A.  229,  Northern  Pac.  R.  R.  Co.  v.  Charless,  51  Fed.  579, 
2  C.  C.  A.  380,  and  Edge  Moor  Bridge  Works  v.  Fields,  58  Fed.  174, 
7  C.  C.  A.  152,  all  holding  denial  of  motion  not  reviewable  in  Circuit 
Court  of  Appeals ;  Texas  etc.  R.  R.  Co.  v.  Nelson,  50  Fed.  816, 1  C.  C.  A. 
688,  holding  refusal  of  continuance  not  assignable  for  error,  without 
regard  to  State  practice;  Lowry  v.  Mt.  Adams  etc.  R.  R.  Co.,  68  Fed. 
829,  and  Hughey  v.  Sullivan,  80  Fed.  75,  both  holding  Ohio  code  did  not 
apply  as  to  motions  for  new  trial;  Prichard  v.  Budd,  76  Fed.  716,  22 
C.  C.  A.  504,  holding  refusal  to  set  aside  verdict  not  reviewable ;  United 
States  v.  Seufert  Bros.  Co.,  78  Fed.  522,  allowing  new  trial  for  error 
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affecting  substantial  light  without  regard  to  State  law;  United  States 
v.  De  Quilfeldt,  5  Fed.  286,  but  granting  new  trial  upon  authority  of 
State  court. 

Master's  liability  to  servant  for  injuries  by  defective  machinery. 
Note,  54  Am.  Eep.  625. 

Riding  on  top  of  car  as  contributory  negligence.-  Note,  SO  L.  R.  A. 
(N.  S.)  425. 

Admissibility  of  evidence  of  condition  before  and  after  accident  of 
property  whose  defects  alleged  to  have  caused  injury.  Note,  32 
L.  R.  A.  (N.  S.)  1144. 

93  U.  8.  302,  23  K  Ed.  885,  MARTIN  v.  HAZARD  POWDER  CO. 

Surety  In  appeal  bond  may  be  changed  by  Supreme  Court,  upon  proper 
application,  if  it  ceases  to  be  good  and  sufficient;  but  upon  facts  existing 
at  time  security  was  accepted,  action  of  the  justice  within  statute  and  rules 
of  practice  is  final. 

Approved  in  Crown  Cork  etc.  Co.  v.  Standard  Stopper  Co.,  136  Fed. 
184,  69  C.  C.  A.  519,  order  fixing  amount  of  bond  on  appeal  from  inter- 
locutory injunction  order  is  not  reviewable  on  appeal;  Craig  v.  Colling- 
wood,  171  Mich.  37,  137  N.  W.  119,  applying  rule  where  second  appli- 
cation made  while  first  pending;  Tampa  St.  Ry.  Co.  v.  Tampa  etc.  R.  R. 
Co.,  30  Fla.  410, 11  South.  910,  vacating  supersedeas  granted  upon  show- 
ing true  condition  of  surety. 

Requirement  or  remission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  Ann.  Cas.  805. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  862. 

93  JT.  8.  302-320,  23  K  Ed.  863,  THE  ATLAS. 

Owners  of  vessels  are  not  liable  for  loss  by  collision,  occasioned  without 
their  knowledge,  beyond  amount  of  their  interest  in  vessel  and  her  freight 
pending  at  time  of  collision. 

Cited  in  The  Virginia  Ehrman,  97  U.  S.  317,  24  L.  Ed.  893,  and  The 
City  of  Hartford,  97  U.  S.  325,  24  L.  Ed.  930,  both  arguendo. 

Owner  of  injured  vessel  is  entitled  to  recover  actual  loss  occasioned  by 
collision  without  deduction  for  Insurance,  and- in  certain  cases  may  claim 
compensation  for  loss  of  freight,  expenses  for  repairs  and  unavoidable  de- 
tention. 

Approved  in  California  Navigation  &  Improvement  Co.  v.  Union 
Transp.  Co.,  176  Fed.  535,  100  C.  C.  A.  21,  holding  damages  for  sinking 
vessel  was  difference  in  value  before  sinking  and  immediately  after, 
before  being  raised,  when  not  raised  till  long  after;  The  Rickmers,  142 
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Fed.  309,  73  G.  G.  A.  415,  holding  vessel  injured  in  collision  not  entitled 
to  damages  for  permanent  injury  in  addition  to  repairs,  where  all  known 
injuries  repaired  and  experts  testified  to  depreciation  by  reason  of  col- 
lision ;  Cook  v.  Packard  Motor  Car  Cp.,  88  Conn.  593,  602,  L.  R.  A. 
1915C,  319,  92  Atl.  415,  418,  loss  of  use  of  automobile  while  being  re- 
paired at  defendant's  expense  was  recoverable  as  damages;  Memphis 
etc.  Packet  Co.  v.  The  H.  C.  Yeeger,  2  McCrary,  166,  4  Fed.  928,  de- 
ducting damages  allowed  where  there  was  no  freight  item  and  profits 
were  speculative;  The  Joseph  Nixon  v.  The  George  Lysle,  2  Fed.  262, 
allowing  damages  for  falling  in  price  of  cargo  caused  by  delay;  Sea- 
brook  v.  Raft  etc.,  40  Fed.  601,  allowing  actual  cost  of  repairs,  expenses 
in  saving  property  and  compensation  for  loss  of  time. 

Collision  between  moving  and  anchored  ox  moored  vessels.    Note, 
6  N.  0.  0.  A.  702. 

Receiving  of  insurance  is  no  bar  to  subsequent  action  against  wrongdoer 
to  recover  for  loss  caused  by  collision. 

Limited  in  Ladd  v.  Foster,  12  Sawy.  557,  31  Fed.  834,  allowing  an 
item  of  insurance  to  be  set  off  against  claim  of  administrator  for 
damages. 

Inevitable  loss  should  be  borne  by  party  on  whom  it  falls.    Where  both ' 
are  at  fault,  loss  should  be  equally  divided;  and  if  one  only  la  at  fault,  he 
should  bear  his  own  loss  and  compensate  the  other. 

Approved  in  Erie  etc.  Transp.  Co.  v.  Erie  R.  Co.,  142  Fed.  13,  73 
C.  C.  A.  195,  final  decree  in  collision  suit  determining  fault  of  collision 
and  apportioning  damages  bars  independent  suit  by  one  vessel  against 
other  to  enforce  contribution  to  cargo  damage  which  was  refused  in  first 
suit;  The  Maling,  110  Fed.  238,  holding  where  one  of  three  vessels  at 
fault  for  collision  was,  though  free  agent,  induced  by  another  to  do 
precise  thing  which  constitutes  her  fault,  damages  which  she  would 
otherwise  be  obliged  to  pay  must  be  borne  by  vessel  causing  her  to 
commit  such  fault;  The  Stephen  Morgan,  94  U.  S.  604,  24  L.  Ed.  268, 
The  North  Star,  106  U.  S.  22,  27  L.  Ed.  98, 1  Sup.  Ct.  46,  and  The  Burke, 
4  Cliff.  593,  Fed.  Cas.  2159,  where  vessel  at  anchor  without  a  watch 
was  sunk  by  negligent  action  of  tug;  The  Hercules,  20  Fed.  206,  dividing 
loss  where  both  at  fault;  The  Golden  Grove,  13  Fed.  699,  where  one 
vessel  was  wholly  at  fault  and  required  to  bear  all  losses;  The  Max 
Morris,  137  U.  S.  9, 10,  84  L.  Ed.  587,  588, 11  Snp.  Ct.  31,  dividing  dam- 
ages where  personal  injuries  to  libelant  arose  from  his  negligence  con- 
curring with  that  of  vessel. 

Party  suffering  loss  may  sue  all  wrongdoers  jointly,  or  any  of  them 
separately,  at  his  election;  and  if  not  at  fault,  he  is  entitled  to  recover  full 
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amount  of  loss  in  either  case,  but  satisfaction  ones  obtained  is  bar  to  further 
recovery. 

Approved  in  The  Mariska,  107  Fed.  991,  47  G.  C.  A.  115,  holding 
fact  that  other  vessel  equally  at  fault  cannot  be  brought  within  juris- 
diction does  not  deprive  vessel  paying  all  damage  of  right  to  subroga- 
tion to  rights  of  original  claimant,  and  she  may  enforce  rights  by  inde- 
pendent suit;  The  Livingstone,  104  Fed.  923,  holding  bond  for  release 
of  libeled  vessel  in  collision  suit  brought  jointly  by  owner  of  vessel 
sunk  and  owner  and  bailee  of  cargo,  which  runs  to  libelants  jointly 
and  severally  and  their  successors,  stands  for  payment  of  sums  decreed 
cargo  insurers  who  have  paid  loss  thereon ;  In  re  Lakeland  Transp.  Go., 
103  Fed.  330,  holding  where  in  limitation  of  liability  proceedings  re- 
sulting in  loss  to  second  vessel  and  cargo  vessel,  though  adjudged  equally 
in  fault,  got  exemption  to  cargo  owners,  owners  of  vessel  not  subro- 
gated to  rights  of  cargo  owner  to  insurance ;  The  Beaconsfield,  158  U.  S. 
307,  39  L.  Ed.  995,  15  Sup.  Gt.  862,  where  owner  of  cargo  proceeded 
against  one  only  of  two  vessels  at  fault;  The  New  York,  175  U.  S.  209, 
44  L.  Ed.  136,  20  Sup.  Ct.  67,  allowing  underwriters  to  recover  in  full 
from  one  of  two  vessels  at  fault;  The  John  G.  Stevens,  170  U.  S.  126, 
42  L.  Ed.  975,  18  Sup.  Gt.  549,  holding  proceeding  by  tow  against  tug 
for  negligent  towage  to  be  ex  delicto;  Briggs  v.  Day,  21  Fed.  730,  hold- 
ing one  of  two  steamers  at  fault  severally  liable  for  injury  to  deck- 
hand; Ladd  v.  Foster,  12  Sawy.  557,  31  Fed.  835,  giving  passenger  re- 
dress against  two  ferry-boats  jointly  for  personal  injuries;  Vessel 
Owners  etc.  Go.  v.  Wilson,  63  Fed.  630, 11  G.  G.  A.  366,  where  vessel 
was  injured  through  fault  of  tug  and  company  constructing  drawbridge; 
Laughlin  v.  Atlantic  City  R.  R.  Go.,  80  Fed.  703,  holding  passenger 
injured  in  railroad  collision  could  sue  two  companies  jointly;  Cumber- 
land Go.  v.  Central  Wharf  etc/  Towboat  Co.,  90  Me.  99,  60  Am.  St.  Rep. 
249,  37  Atl.  868,  holding  county  could  maintain  separate  suits  against 
tug  and  schooner  in  tow  for  injury  to  bridge. 

Effect  of  judgment  against  one  joint  tort-feasor  on  other's  lia- 
bility.   Note,  58  L.  R.  A.  419. 

Consignees,  or  shippers  of  cargo  injured  by  collision,  may  proceed  in 
rem  in  admiralty,  or  in  personam,  or  may  resort  to  common-law  remedy  in 
proper  courts. 

Approved  in  Berton  v.  Tietjen  &  Lang  Dry  Dock  Co.,  219  Fed.  770, 
suit  in  personam  by  workman  for  injuries  while  employed  on  vessel  in 
defendant's  drydock  is  within  concurrent  jurisdiction  of  State  court; 
Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202  Fed.  655, 121  C.  C.  A. 
58,  insurer  subrogated  to  rights  of  shipper  can  sue  on  its  own  behalf  for 
proportionate  share;  Trinidad  Asphalt  Paving  Co.  v.  Robinson,  52  Fed. 
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349,  holding  in  common-law  action  court  has  not  so  much  latitude  in 
matter  of  costs  as  in  admiralty. 

Contributory  negligence  cannot  defeat  recovery  in  collision  cases  if  other 
party  might  have  prevented  disaster  and  was  guilty  of  negligence,  bnt  loss 
must  he  divided. 

Distinguished  in  Arctic  etc.  Ins.  Co.  v.  Austin,  69  N.  Y.  484,  25  Am. 
Rep.  230,  holding  contributory  negligence  of  colliding  vessel  would 
defeat  recovery  in  common-law  action. 

Innocent  owner  of  cargo,  injured  by  collision  is  entitled  to  entire  com- 
pensation from  any  or  all  of  the  wrongdoers. 

Approved  in  The  Eugene  F.  Moran  v.  New  York  Central  etc.  R.  R.  Co., 
212  U.  S.  474,  476,  53  L.  Ed.  604,  29  Sup.  Ct.  339,  holding  in  suit  in  rem, 
where  several  vessels  are  at  fault,  each  must  bear  share  of  loss,  though 
owner  of  more  than  one  vessel  thus  pays  larger  share;  Otts  v.  T.  M. 
Ludington's  Sons,  229  Fed.  459,  holding  vessels  of  libelant,  where  loss 
occurred  to  cargo,  could  be  brought  in  on  cross-bill  after  commencement 
of  trial,  where  they  were  alleged  to  have  been  negligently  operated ;  The 
Metis,  224  Fed.  907,  140  C.  C.  A.  346,  holding  cargo  owners  could  hold 
vessel  carrying  cargo  and  vessel  colliding  therewith  where  both  were  negli- 
gent ;  Ralli  v.  Societa  Anonima  Di  Navigazione,  222  Fed.  999,  under  Eng- 
lish law,  where  two  vessels  at  fault  in  collision,  cargo  could  recover  but 
one-half  from  each ;  the  Prudence,  212  Fed.  541,  seamen  injured  in  colli- 
sion can  recover  full  damages  from  vessel  at  fault,  though  vessel  on  which 
he  was  employed  was  also  at  fault  ;  Kilkenney  v.  Bockius,  187  Fed.  383,  pas- 
senger injured  by  collision  of  automobiles  can  sue  both  for  damages,  alleg- 
ing both  negligent ;  The  Anna  W.,  181  Fed.  608,  owner  of  carsro  of  vessel 
lost  in  collision  can  recover  damages  from  other  vessel  when  collision, 
solely  its  fault;  The  Ruth,  178  Fed.  752,  deckhand  injured  by  collision 
can  recover  from  both  vessels  jointly  when  both  at  fault;  The  Maine, 
161  Fed.  410,  412,  where  cargo  owner  had  exempted  tug  from  liability, 
he  can  recover  but  half  damage,  v  where  loss  occasioned  by  fault  of  tug 
and  another  vessel,  from  such  other  vessel;  The  Hamilton,  146  Fed.  728, 
77  C.  C.  A.  150,  when  two  vessels  belonging  to  different  owners  collided 
through  common  fault,  and  both  owners  brought  limitation  of  liability 
proceedings,  damages  against  both  vessels  are  recoverable  by  personal 
representatives  of  drowned  passengers  and  crew  of  both  vessels;  The 
Ea^le  Point,  136  Fed.  1011,  1013,  where  two    British  vessels  are  in 
fault  for  collision  on  high  seas,  cargo  owner  may  recover  full  damages 
from  either  vessel  in  American  admiralty  court;  The  Delta,  125  Fed. 
137,  holding  tug  libeled  for  loss  of  tow  cannot  avoid  liability  for  pari 
of  damages  on  ground  that  third  vessel  contributed  to  injury,  unless 
she  files  petition  and  brings  such  vessel  in;  In  re  Lakeland  Transp. 
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Co.,  103  Fed.  332,  holding  award  of  entire  fund  in  limitation  of  lia- 
bility proceedings  to  cargo  owners  in  preference  to  vessel  owners,  be- 
cause of  vessel's  fault,  owners  of  vessel  whose  liability  limited  cannot 
be  subrogated  to  rights  of  cargo  owners  against  cargo  insurers;  The 
Juniata,  93  U.  S.  340,  23  L.  Ed.  931,  requiring  full  payment  to  United 
States,  libelant,  from  vessel  libeled,  though  both  colliding  vessels  were 
at  fault ;  The  Virginia  Ehrman,  97  U.  S.  317,  24  L.  Ed.  893,  and  The  City 
of  Hartford,  97  U.  S.  325,  329,  330,  24  L.  Ed.  930,  932,  both  holding 
injured  party  entitled  to  recover  balance  from  other  of  two  faulty  par- 
ties if  either  failed  to  pay  his  moiety ;  The  Eleanora,  17  Blatchf.  104, 
Fed.  Cas.  4335,  allowing  owner  of  cargo  decree  for  full  amount  of  loss ; 
The  Franconia,  21  Blatchf.  265,  16  Fed.  152,  Dougherty  v.  The  Fran- 
conia,  3  Fed.  402,  The  Troy,  28  Fed.  864,  and  The  Job  T.  Wilson,  84 
Fed.  206,  all  allowing  innocent  tow  to  recover  whole  damage  from  one  of 
two  offending  vessels;  Gray  v.  Philadelphia  etc.  R.  R.  Co.,  23  Blatchf. 
265,  24  Fed.  169,  holding  fireman  not  guilty  of  negligence,  but  injured 
by  railroad  collision,  could  recover  from  any  of  the  offenders;  The 
Galileo,  24  Blatchf.  154,  29  Fed.  540,  where  libelant's  bark  was  injured 
through  fault  of  two  colliding  vessels ;  The  Delaware,  6  Fed.  199,  award- 
ing full  damages  to  canal-boat  in  tow  against  ferry-boat  colliding  with 
it ;  The  Liberty,  No.  4,  7  Fed.  230,  allowing  owner  of  cargo  to  recover 
from  towboat;  The  Victory,  68  Fed.  399,  15  C.  C.  A.  490,  from  two 
steamships  at  fault;  The  Charles  Allen,  11  Fed.  319,  where  lighter  re- 
covered whole  loss  from  one  of  two  negligent  tugs;  The  Delaware,  12 
Fed.  573,  holding  tug  liable  for  negligent  loss  of  tow;  The  Wm.  Mur- 
tagh,  17  Fed.  263,  and  The  Canima,  17  Fed.  272,  both  holding  owners 
of  cargo  of  coal  entitled  to  full  damage  against  negligent  vessel;  The 
St.  Lawrence,  19  Fed.  331,  holding  vessel  negligently  moored  liable  for 
loss  of  innocent  tow  coming  in  collision;  The  Annie  Williams,  20  Fed. 
868,  holding  tug  liable  for  attempting  to  pass  steamer  ahead  in  narrow 
channel;  The  Britannic,  39  Fed.  400,  holding  insurers  of  cargo  entitled 
to  recover  in  soli  do  from  one  of  two  colliding  vessels ;  The  Doris  Eckhoff, 
41  Fed.  157,  holding,  in  adjusting  claims,  cargo  owners  entitled  to  be 
first  paid  in  full;  The  Premier,  59  Fed.  798,  and  The  Willamette,  70 
Fed.  875,  31  L.  R.  A.  717, 18  C.  C.  A.  366,  both  holding  injured  passenger 
entitled  to  full  recovery  from  other  vessel  contributing  to  disaster; 
Laughlin  v.  Atlantic  City  R.  R.  Co.,  80  Fed.  703,  holding  passenger 
in  railroad  collision  could  sue  two  companies  jointly;  The  Julia,  91 
Fed.  173,  allowing  owner  of  cargo  ©f  towboat  to  recover  from  tug 
though  both  boats  were  at  fault;  Leonard  v.  Whitwell,  10  Ben.  658, 
Fed.  Cas.  8261,  In  re  Leonard,  14  Fed.  55,  and  The  Livingstone,  87  Fed. 
780,  all  arguendo. 

Limited  in  The  Chattahoochee,  173  U.  8.  552,  43  L.  Ed.  806,  19.  Sup. 
€t.  495,  and  The  Niagara,  77  Fed.  335,  both  construing  effect  of  Harter 
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act  upon  division  of  damages  between  colliding  vessels  and  owners  of 
cargo. 

Distinguished  in  The  City  of  Paris,  14  Blatchf .  535,  538,  539,  Fed.  Cas. 
2767,  holding  there  could  not  be  full  recovery  against  one  vessel  where 
remedy  over  against  other  had  been  lost  by  delay;  The  Hudson,  15, Fed. 
163,  164,  173,  granting  application  of  vessel  sued  for  process  to  compel 
other  wrongdoers  to  appear  and  respond. 

Modified  in  The  Viola,  60  Fed.  297,  holding  under  act  of  February  13, 
1893,  cargo  loss  formerly  charged  against  carrier  vessel  shall  be  borne 
by  cargo  owner. 

Imputation  of  negligence  of  driver  to  hirer  of  vehicle.    Note,  54 
Am,  Rep.  142. 

Miscellaneous.  Cited  in  Perry  v.  Haines  (The  Robert  W.  Parsons), 
191  U.  S.  32,  48  L.  Ed.  79,  24  Sup.  Ct.  8,  holding  Erie  canal,  though 
wholly  within  New  York  State,  is  navigable  water  of  United  States 
within  scope  of  Federal  admiralty  jurisdiction. 

93  U.  8.  320-321,  23  K  Ed.  920,  KIMBALL  v.  EVANS. 

Supreme  Court  has  no  jurisdiction  to  review  decision  of  highest  State 
court  remanding  cause  to  lower  State  court  upon  petition  for  removal,  It  not 
being  a  final  judgment. 

Approved  in  Commercial  Nat.  Bank  v.  Consumers'  Brewing  Co.,  16 
App.  D.  C.  195,  appeal  does  not  lie  from  judgment  sustaining  demurrer 
to  one  of  two  counts  in  declaration  pending  trial  on  other;  Fisher  v. 
Perkins,  122  U.  S.  527,  30  L.  EcL  1193,  7  Sup.  Ct.  1229,  denying  juris- 
diction of  appeal  from  State  Superior  Court  where  appeal  might  have 
been  taken  to  higher  State  court;  White  v.  Holt,  20  W.  Va.  808,  holding 
State  court  had  right  to  decide  whether  case  was  removable  to  Federal 
court  or  not. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  516. 

93  U.  S.  321-826,  23  L.  Ed.  886,  TALTT  v.  FBEEDMA2T8  SAVINGS  ETC. 
GO. 

Pawnee  transferring  pledge,  as  if  he  were  actual  owner,  is  guilty  of 
breach  of  trust,  and  purchaser  or  creditor  acquires  no  title  beyond  that 
held  by  pawnee. 

Approved  in  Cumming  v.  McDade,  118  Ga.  614,  45  S.  E.  480,  holding 
holders  of  collateral  security  may  convey  his  interest,  in  property 
pledged;  Sherman  v.  Conn.  Mut.  L.  Ins.  Co.,  222  Mass.  162,  110  N.  £. 
160,  transaction  involving  raising  and  repledging  of  pledged  notes  con- 
sidered and  held  voidable  criminal  transaction;  Hicks  v.  National  Life 
Ins.  Co.,  60  Fed.  694,  9  C.  C.  A.  215,  holding  insurer,  to  whom  pledgee 
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surrendered  policies,  acquired  no  better  rights  than  pledgee,  and  was 
liable  to  pledgor  who  tendered  amount  dne  on  loan;  Williams  v.  Ashe, 
111  Cal.  187,  43  Pae.  597,  holding  purchaser  of  horses  from  pledgee 
acquired  latter's  interest  and  was  entitled  to  possession;  Goodwin  v. 
Massachusetts  Loan  etc.  Co.,  152  Mass.  194,  25  N.  E.  102,  holding  pledgee 
of  cotton  acquired  consignee's  interest  only;  Cherry  v.  Frost,  7  Lea, 
9,  holding  assignee  of  stock  was  purchaser  in  due  course  only  to  extent 
of  its  then  value;  In  re  Swift,  108  Fed.  213,  arguendo. 

Conversion  of  pledged  property  by  invalid  sale.    Note,  43  L.  R.  A. 
737. 

Right  of  pledgee  to  sell  goods  pledged.    Note,  21  E.  R.  0. 335. 

Creditor  of  pledgee  may  hold  pledge  until  debt  is  discharged. 
Approved  in  Mankey  v.  Willoughby,  21  App.  D.  C.  323,  holder  of  note 
is  required,  on  payment  by  guarantor,  to  deliver  to  latter  note  and  col- 
lateral securing  it;  Philler  v.  Tardley,  62  Fed.  549,  25  L.  R.  A.  831,  10 
C.  C.  A.  562,  holding  clearing-house  entitled  to  hold  collaterals  until 
failing  bank  paid  its  balance;  Williams  v.  Ashe,  111  Cal.  187,  43  Pae. 
597,  holding  innocent  purchaser  from  pledgee  entitled  to  possession 
until  pledgor's  debt  was  paid. 

Offer  to  pay  is  not  the  equivalent  for  an  actual  tender. 
Approved  in  Wilkins  v.  Redding,  70  Neb.  187,  97  N.  W.  240,  deter- 
mining sufficiency  of  tender  where  debt  secured  by  pledge;  Dungan  v. 
Mutual  Ben.  Life  Ins.  Co.,  46  Md.  495,  holding  one's  saying  that  he 
came  prepared  to  pay  premium  but  without  having  money  with  him 
did  not  amount  to  tender;  Cumnock  v.  Newburyport  Sav.  Inst.,  142 
Mass.  345,  56  Am.  Rep.  680,  7  N.  E.  871,  holding  pledgor  must  allege 
good  tender  in  order  to  recover  from  pledgee. 

Pledgor  cannot  recover  against  second  pledgee  or  bona  fide  purchaser, 
witbout  tender  of  payment  of  amount  due  on  pledge. 

Approved  in  Schaaf  v.  Fries,  90  Mo.  App.  118,  holding  tender  of 
amount  secured  is  indispensable  prerequisite  to  bringing  action  against 
pledgee;  Brittan  v.  Oakland  Bank  of  Savings,  124  Cal.  289,  71  Am.  St. 
Rep.  64,  57  Pae.  87,  holding  one  transferring  stock  to  agent  could  not 
recover  from  agent's  bona  fide  pledgee  without  offering  to  refund 
amount  advanced;  First  Nat.  Bank  v.  Boyce,  78  Ky.  50,  39  Am.  Rep. 
203,  holding  innocent  pledgee  of  factor  entitled  to  deduction  of  debt 
due  factor  from  consignor  of  goods  pledged;  German  Sav.  Bank  v. 
Renahaw,  78  Md.  490,  28  Atl.  283,  holding  owner  of  pledged  securities 
wrongfully  repledged  entitled  to  a  return  upon  payment  of  indebted- 
ness ;  McClintock  v.  Central  Bank,  120  Mo.  133,  24  S.  W.  1053,  holding 
pledgor  had  no  legal  right  to  stock  sold  until  his  debt  was  paid;  Thomp- 
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son  v.  St.  Nicholas  N.  Bank,  113  N.  T.  333,  336,  21  N.  E.  58,  59,  holding 
pledgor  could  not  recover  without  proof  of  payment  or  tender. 

Distinguished  in  Rush  v.  First  Nat.  Bank,  71  Fed.  104,  17  C.  C.  A. 
627,  holding  tender  by  jpledgor  unnecessary  in  action  against  first 
pledgee  for  conversion. 

Remedies  of  pledgee.    Note,  79  Am.  Dec.  506. 

93  U.  S.  326-337,  23  K  Ed.  927,  BRANT  V.  VIRGINIA  COAL  &  IRON  CO. 

Words  in  a  will,  "I  give,  etc.,  all  my  estate,  both  real  and  personal, 
-to  have  and  to  hold  during  her  life,  and  to  do  as  she  sees  proper  before  her 
death,"  convey  life  estate  only,  and  confer  power  of  disposal  limited  by  that 
estate. 

Approved  in  Anderson  v.  Messinger,  146  Fed.  938,  7LE.  A.  (N.  S.) 
1094,  77  C.  C.  A.  179,  construing  estate  of  sons  under  will  declaring 
that  if  either  of  two  sons  died  without  descendants  survivor  should  take 
his  estate,  and  making  provision  in  ease  survivor '  died  without  de- 
scendants ;  Hardy  v.  Mayhew,  158  Cal.  103, 189  Am.  St.  Rep.  73,  110  Pac. 
116,  decree  of  .distribution  giving  sum  for  life  and  unused  portion  over 
did  not  permit  gift  by  life  tenant;  Cowell  v.  South  Denver  Real  Estate 
Co.,  16  Colo.  App.  118,  63  Pac.  994,  holding  where  widow  is  vested  by 
will  with  life  estate  to  one-half  interest  in  realty,  remainder  to  children, 
and  other  half  vested  in  fee  in  children,  power  to  widow  as  executrix 
to  dispose  of  property  for  best  interests  of  estate  is  limited  to  estate 
vested  in  her  by  will;  Montgomery  v.  Brown,  25  App.  D.  C.  496,  hold- 
ing remainder  over  in  proceeds  of  life  policy  was  void  where  will  be- 
queathed it  absolutely;  Glore  v.  Scroggins,  124  Ga.  925,  53  S.  E.  691, 
will  devising  property  to  wife  for  life  to  give  to  children  as  they  be- 
came of  age,  created  life  estate  in  wife,  with  remainder  to  children; 
Podaril  v.  Clark,  118  Iowa,  266,  91  N.  W.  1092,  holding  where  will  de- 
vised property  to  wife  for  life,  independent  provision  giving  her  power 
to  sell  same  did  not  enlarge  life  estate  to  fee;  Howard  v.  Cole,  124  Ky. 
820,.  100  S.  W.  227,  will  construed  to  give  wife  life  estate  only;  Wardner 
v.  Seventh  Day  Baptist  Mem.  Bd.,  232  111.  613,  122  Am.  St.  Rep.  1S8,  83 
.  N.  E.  1080,  will  held  to  give  widow  power  of  disposal  coextensive  only 
with  life  estate;  Young  v.  Miller,  103  Me.  20,  125  Am,  St.  Rep.  283, 
67  Atl.  572,  devise  to  wife  with  power  of  sale  with  remainder  over  held 
to  extend  to  both  real,  and  personal  estate,  and  exercise  of  power  di- 
vested title  to  remainderman;  In  re  Bauerschmidt's  Estate,  97  Md.  55, 
54  Atl.  641,  holding  under  will  conveying  estate  to  wife  for  life  with 
power  to  dispose  of  same  in  any  way  testator  could ,  have  done,  re- 
mainder to  trustee  to  divide  among  children,  wife  could  not  convey  in 
trust  for  children  for  life  remainder  to  their  children  until  they  reached 
maturity,  when  trust  would  terminate;  Woodbridge  v.  Jones,  183  Mass. 
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553,  67  N.  E.  879,  holding  under  will  devising  estate  for  life  to  wife 
with  power  to  dispose  of  same,  remainder  to  heirs  of  brother,  gives 
power  to  make  absolute  conveyance;  State  v.  Probate  Court,  102  Minn. 
294,  113  N.,  W.  894,  life  lease  of  stock  in  corporation  considered  and 
held  to  reserve   estates  in   reversion   beyond   control  of   life   tenant; 
Widows'  Home  v.  Lippardt,  70  Ohio  St.  290,  71  N.  E,  774,  will  giving 
wife  estate  in  fee  simple  with  power  to  sell  as  she  may  see  fit,  gives 
widow  power  to  convey  fee  of  whole;  Winchester  v.  Hoover,  42  Or.  313, 
70  Pac.  1036,  holding  wife  has  no  power  of  sale  under  will  devising  lands 
to  hold  during  life  or  while  she  remain  unmarried,  and  pay  testator's 
debts  and  support  herself  and  children,  and  at  her  death  to  go  to  chil- 
dren ;  Stout  v.  Clifford,  70  W.  Va.  183,  185,  73  S.  E.  318,  319,  will  con- 
strued to  give  wife  life  estate  with  remainder  to  children;  Morgan  v. 
Morgan,  60  W.  Va.  335,  9  Ann.  Gas.  943,  55  S.  E.  392,  deed  giving  life 
estate  and  also  giving  absolute  power  of  disposition  held  to  convey 
fee;  Giles  v.  Little,  104  U.  S.  298,  26  L.  Ed.  748,  holding  bequest  of 
estate  to  wife  during  widowhood  with  power  of  disposal  did  not  give 
her  power  to  sell  the  fee;  Alford  v.  Alford,  56  Ala.  355,  holding  testator 
intended  to  give  life  estate  only  in  both  real  and  personal  property; 
Patty  v.  Goolsby,  51  Ark.  73,  9  S.  W.  850,  and  Miller's  Admr.  v.  Potter- 
field,  86  Va.  882,  19  Am.  St.  Rep.  924,  11  S.  E.  488,  both  holding  wife 
took  life  estate  in  real  property  with  power  to  dispose  of  such  interest 
only;  Goudie  v.  Johnston,  109  Ind.  432,  10  N.  E.  298,  holding  bequest 
"for  use  during  life"  not  clothed  with  power  of  disposition;  Ragsdale 
v.  Barnett,  10  Ind.  App.  497,  37  N.  E.  lil4,  construing  antenuptial  con- 
tract to  mean  that  survivor  should  only  have  life  estate  in  personalty; 
In  re  Will  of  Foster,  76  Iowa,  368,  41  N.  W.  44,  holding  bequest  of 
property  "as  long*  as  she  shall  live"  created  life  interest;  Russell  v. 
Werntz,  88  Md.  215,  44  Atl.  221,  holding  devise  "to  hold  and  dispose  of 
as  she  may  see  fit"  while  single  gave  no  power  to  dispose  of  fee ;  Jones 
v.  Deming,  91  Mich.  483,  51  N.  W.  1119,  holding  condition  that  one  was 
"to  receive  rents,  etc.,  during  natural  lifetime"  limited  interest  to  life 
estate ;  Gadd  v.  Stoner,  113  Mich.  692,  71  N.  W.  1112,  life  estate  created 
by  words  "to  use  as  she  may    desire  during  term  of  natural  life"; 
Footc  v.  Sanders,  72  Mo.  620,  holding  words  "what  then  remains"  did 
not  enlarge  express  life  estate  to  a  fee ;  Johnson  v.  Johnson,  51  Ohio  St. 
460,  38  N.  E.  64,  and  Weir  v.  Smith,  62  Tex.  9,  both  holding  devise 
to  wife  with  power  of  disposal,  remainder  over,  gave  her  life  estate ; 
Harrison  v.  Foote,  9  Tex.  Civ.  App.  579,  30  S.  W.  840,  holding  words 
"I  give  and  bequeath  'property'  to  hold  jointly  during  their  lives"  con- 
veyed life  estate  only;  Russell  v.  Werntz,  88  Md.  210,  44  Atl.  221,  devise 
of  life  estate  not  enlarged  to  fee  by  mere  general' words  as  to  disposi- 
tion; dissenting  opinion  in  Comwell  v.  Wulff,  148  Mo.  575,  45  L.  R.  A. 
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63,  50  S.  W.  449,  majority  holding  absolute  power  of  disposal  in  deed 
created  an  estate  in  fee  simple;  dissenting  opinion  in  Van  Home  v. 
Campbell,  100  N.  T.  322,  3  N.  E.  779,  majority  holding  first  taker  with 
power  of  disposal  took  the  fee,  and  gift  over  was  therefore  invalid; 
Crew  v.  Dixon,  129  Ind.  91,  27  N.  E.  730,  and  Kelley  v.  Meins,  135  Mass. 
234,  both  arguendo;  Hull  v.  Holloway,  58  Conn.  216,  20  Atl.  447,  and 
Mansfield  v.  Shelton,  67  Conn.  396,  52  Am.  St.  JRep.  290,  35  Atl.  273, 
both  holding  power  of  disposal  given  in  will  did  not  of  itself  enlarge 
life  estate  to  fee;  Foos  v.-  Scarf,  55  Md.  311,  life  estate  with  super- 
added power  of  disposition. 

Distinguished  in  Warren  v.  Ingram,  96  Miss.  447,  448,  Ann.  Gas. 
1912B,  422,  51  South.  889,  holding  devise  to  wife  for  life  "and  to  do 
with  same  as  in  her  judgment  she  may  deem  best"  gave  powpr  to  convey 
fee ;  Parks  v.  Robinson,  138  N.  C.  273,  50  S.  E.  650,  will  leaving  prop- 
erty to  wife  for  life  and  at  her  disposal  gave  wife  power  to  convey  fee; 
Englerth  v.  Kellar,  50  W.  Va.  266,  40  S.  E.  468,  holding  under  will 
devising  lands  to  wife,  to  be  enjoyed  by  her  during  life  with  privilege 
of  selling  portion  that  she  may  think  to  her' interest,  and  giving  all  prop- 
erty of  said  estate  in  possession  of  wife  at  her  death  to  children,  sale  of 
all  realty  by  wife  is  valid ;  Roberts  v.  Lewis,  153  U.  S.  378,  379,  38  L.  Ed. 
750,  751, 14  Sup.  Ct.  947,  holding  bequest  during  widowhood  with  power 
of  disposal  conferred  power  to  convey  fee ;  Schreiner  v.  Smith,  38  Fed. 
900,  holding  bequest  with  right  to  dispose  of  personalty  "as  necessities 
may  require"  gave  full  power  of  disposition;  Smith  v.  Mlntyre,  95  Fed. 
588,  37  C.  C.  A.  177,  holding  will  conferred  power  on  wife  to  dispose 
of  fee  in  real  estate  to  pay  debts ;  Henderson  v.  Blackburn,  104  111.  231, 
44  Am.  Rep.  781,  holding  devise  "of  estate"  to  dispose  as  she  may  need, 
etc.,  "during  her  lifetime1 '  gave  power  to  dispose  of  fee  for  that  purpose; 
Gaven  v.  Allen,  100  Mo.  298,  13  S.  W.  502,  holding  direction  that 
devisee  shall  act  as  she  thinks  best,  etc.,  gave  power  to  dispose  of  un- 
qualified fee;  Canedy  y.  Jones,  19  S.  C.  305,  306,  45  Am.  Rep.  783,  784, 
holding  exercise  of  power  to  dispose  of  estate  by  devisee  of  life  estate 
conferred  fee  upon  purchaser;  Clark  v.  Hardwick  Seminary,  3  Ohio 
C.  C.  167,  devise  not  expressly  for  life  held  to  confer  a  power  of  dis- 
position. 

Denied  in  Lewis  v.  Palmer,  46  Conn.  456,  457,  holding  devisee  of  life 
estate  with  power  "to  dispose  of  it  as  she  may  think  proper"  could  con- 
vey fee ;  Lepley  v.  Smith,  13  Ohio  C.  C.  192,  193,  holding  similar  words 
made  wife's  estate  a  fee. 

Devise  during  life  with  power  of  disposal.    Note,  44  Am.  Rep.  784. 

When  interest  in  property  with  power  of  disposition  does  and  does 
not  amount  to  an  estate  in  fee.    Note,  49  Am.  Dec  116. 
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Devise  or  bequest  for  life  with  power  of  disposal.    Note,  189  Am* 
St.  Rep.  115, 116. 

Estate  created  by  grant  or  devise  of  life  estate  with  absolute  power 
of  disposition.    Note,  9  Ann.  Gas.  947. 

Invalidity  of  repugnancy  of  gift  over  after  absolute  tfift  to  a  desig- 
nated person.    Note,  23  E.  R.  0.  73. 

Purchaser  at  judicial  sale  takes  only  title  which  mortgagor  possessed. 
Approved  in  Tompkins  v.  Little  Rook  etc.  R.  R.  Co.,  21  Fed.  380,  hold- 
ing purchaser  of  railroad  at  foreclosure  sale  took  it  subject  to  prior  lien 
of  State. 

Equitable  estoppel  does  not  apply  generally,  unless  there  has  been  some 
intended  deception  in  conduct  or  declarations  of  party  to  be  estopped,  or 
such  gross  negligence  on  his  part  as'  to  amount  to  constructive  fraud  by 
which  another  has  been  misled  to  his  injury. 

Approved  in  Wiser  v.  Lawler,  189  U.  S.  271,  47  L.  Ed.  810,  23  Sup. 
Ct.  628,  holding  owners  of  legal  title  to  mine  operated  by  corporation 
pursuant  to  contract  requiring  proceeds  to  be  applied  to  purchase  price, 
and  providing  for  forfeiture  in  case  of  default  in  payment,  not  charge- 
able, by  silence,  with  fraud  perpetrated  by  corporation  on  stockholders 
by  misstatements  as  to  title;  Duggan  v.  Wetmore,  221  Fed.  920,  137 
C.  C.  A.  486,  claimant  to  land  is  estopped  when  he  remained  silent  for 
many  years,  knowing  land  was  being  improved;  United  States  v.  Lee 
Wilson  ft  Co.,  214  Fed.  061,  652,  holding  letters  written  by  officers  of 
Interior  Department  giving  opinions  as  to  rights  of  United  States  in  un- 
surveyed  lands  within  meander  lines  of  lake  did  not,  under  facts  create 
estoppel ;  In  re  Dreuil  ft  Co.,  205  Fed.  576,  pledgee  bank  not  estopped  to 
claim  title  to  pledged  property  as  against  bankrupt's  trustee,  in  absence 
of  fraud  or  gross  negligence  causing  change  of  position;  Drenncn  v. 
Heard,  198  Fed.  422,  estoppel  to  claim  interest  in  estate  not  established ; 
Peterson  v.  Tillinghast,  192  .Fed.  292, 112  C.  C.  A.  545,  holding  one  who 
gave  accommodation  note  to  bank  on  agreement  bank  should  provide 
for  payment,  was  not  estopped  to  deny  liability  in  suit  by  receiver  of 
bank;  United  States  Casualty  Co.  v.  Charleston  S.  C.  Min.  ft  Mfg.  Co., 
183  Fed.  246,  holding,  in  absence  of  fraud,  insured  accepting  policy  with- 
out objection  could  not  avoid  it  because  not  in  accord  with  preliminary 
agreement;  Clark  v.  Lyster,  .155  Fed.  522,  523,  84  C.  C.  A.  27,  mortgagee, 
held  under  facts,  not  estopped  to  enforce  mortgage;  Barrett  v.  Twin 
City  Power  Co.,  118  Fed.  867,  holding  where  complainant  refused  to 
accept  tender  of  accepted  order  on  corporation  treasurer  for  delivery 
of  bonds,  when  issued,  failure  to  return  order  or  to  state  his  refusal  to 
accept  it  when  mailed  some  weeks  later,  not  an  estoppel;  Good  v.  John- 
son, 38  Colo.  451,  8  L.  R.  A.  (N.  8.)  896,  88  Pac.  442,  holding  contractor 
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by  paying  wages  •  of  employer  of  subcontractor  to  protect  himself  from 
liens  did  not  make  himself  liable  as  employer  for  injuries  of  such  em- 
ployees;  Farley  v.  Frost-Johnson  Lumber  Co.,  133  La.  530,  Ann.  Cas. 
1915C,  717,  L.  R.  A.  1915A,  200,  63  South.  133,  holding  grantees  under 
deed  describing  grantor  as  widow  and  only  children  of  another  not  es- 
topped to  deny  such  relation  in  subsequent  petitory  action  by  two  other 
children;  Coleman  v.  Jones  &  Pickett,  131  La.  809,  60  South.  245,  no 
estoppel  where  conduct  did  not  lead  astray;  Davis  v.  Welch,  128  La.. 
791,  55  South.  374,  holding  allegation  in  petition  for  executory  process 
that  note,  was  received  in  pledge  on  certain  date  did  not  estop  owner 
from  amending  to  allege  that  note  and  pledge  were  so  received  as  con- 
tinuing security  for  balance  due  on  debt  for  which  they  were  already 
held ;  Withers  v.  Kansas  City  Suburban  Belt  R.  Co.,  226  Mo.  399,  126 
S.-W.  439,  holding  one  claiming  title  to  land  as  accretion  estopped  to 
quiet  title  by  delay  for  five  years  after  defendant  used  it  for  right  of 
way;  United  States  Fidelity  etc.  Co.  v.  Ridgley,  70  Neb.  628,  97  N.  W. 
838,  where  employer's  indemnity  bond,  issued  on  application  of  em- 
ployee, contained  provision  that  it  should  be  binding  on  obligor  unless 
signed  by  employee,  it  is  not  binding  on  obligor  unless  signed  by  em- 
ployee ;  Boddie  v.  Bond,  154  N.  C.  367,  70  S.  E.  827,  holding  devisee  not 
estopped  to  claim  lot  not  known  to  her  to  be  included  in  devise  by  con- 
senting to  straightening  line  between  it  and  other  part  of  devise;  Kenny 
y.  McKenzie,  23  S.  J}.  119,  49  L.  R.  A.  (N.  S.)  775,  120  N.  W.  784,  hold- 
ing mortgagors  without  notice  of  defect  in  assignment  acquiesced  in 
foreclosure  believing  same  valid,  and  delivered  up  premises,  were  not 
estopped,  on  discovering  truth,  from  asserting  rights;  Crabtree  v.  Bank 
Qf  Winchester,  108  Tenn.  492,  67  S.  W.  800,  holding  acquiescence  by 
overt  acts  of  owner  of  land  in  claim  made  to  same  without  possession 
by  purchaser  thereof  does  not  estop  him  from  recovering  land,  where 
both  parties  by  mistake  thought  sale  valid;  Headley  v.  Hoopengarner, 
60  W.  Va.  638,  55  S.  E.  749,  estoppel  by  contract  does  not  apply  to 
infant ;  Mullins  v.  Shrewsbury,  60  W.  Va.  698,  55  S.  E.  738,  no  estoppel 
to  assert  title  where, representations  arose  from  ignorance  of  title  aris- 
ing from  ignorance  of  law;  Cantley  v.  Morgan,  51  W.  Va.  308,  41  S.  E. 
202,  holding  mere  silence  or  some  act  done  when  means  of' knowledge 
are  equally  open  to  both  parties  does  not  create  estoppel  in  pais ;  Atkin- 
son v.  Plum,  50  W.  Va.  110,  112,  40  S.  E.  590,  refusing  to  cancel  release 
of  deed  of  trust  where  new  deed  of  trust  for  balance  of  debt  is  taken 
as  against  lienor  subsequent  to  first  deed  of  trust  who  by  such  release 
obtained  preference  over  secpnd  deed;  Knauf  &  Tesch  Co.  v.  Elkhart 
Laks  Sand  etc.  Co.,  153  Wis,  316,  48  L.  R.  A.  (N.  S.)  744,  141  N.  W. 
7Q4,  holding-  •corporation  estopped  to  claim  title  to  land  where  officer 
negligently  fa#ed  to  indicate  line  boundary  on  sale;  dissenting  opinion 
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in  El  Paso  Live  Stock  Com.  Co.  v.  Colorado"  Live  Stock  Com.  Co.,  171 
Fed.  27,  28,  96  C.  C.  A.  262,  majority  holding  plaintiff  bound  by  state- 
ments of  agent  bank  as  to  purpose  for  which  draft  was  drawn  on  de- 
fendant, in  action  on  second  draft  given  in  payment  for  same  stock; 
dissenting  opinion  in  Sherman  v.  Sherman,  23  S.  D.  507,  122  N.  "W.  448, 
majority  holding  grant  of  lands  to  railway  to  be.  in  fee,  and  not  mere 
easement;  Hobbs  v.  McLean,  117  U.  S.  580,  29  L.  Ed.  945,  6  Sup.  Ct. 
876,  holding  parties  not  estopped  by  their  testimony  in  former  suit  as 
to  their  interest  in  a  fund;  Bloomfield  v.  Charter  Oak  Bank,  121  U.  S. 
135,  SO  L.  Ed.  929,  7  Sup.  Ct.  872,  holding  town  had  done  nothing  to 
estop  it  from  denying  validity  of  notes;  Simplot  v.  Chicago  etc.  R.  R. 
Co.,  5  McCrary,  175,  16  Fed.  363,  holding  public  not  estopped  by  act  of 
city  in  collecting  taxes  on  triangle  from  private  parties;  John  Shillito 
Co.  v.  McClung,  51  Fed.  876,  2  C.  C.  A.  526,  holding  collector  of  revenue 
not  estopped  by  failure  to  notify  importer  of  adverse  decision  of  Secre- 
tary of  Treasury;  Farmers  &  Merchants'  Bank  v.  Farwell,  58  Fed.  639, 
7  C.  C.  A.  391,  holding  omission  of  one  to  give  notice  of  assignment  of 
policy  no  estoppel  where  there  was  no  breach  of  duty;  Westerly  Water 
Co.  v.  Westerly,  80  Fed.  6*21,  holding  water  company  had  no  right  to 
rely  on  ratification  of  unauthorized  acts  by  town  council;  First  Nat. 
Bank  v.  Marshall  &  Isley  Bank,  83  Fed.  734,  28  C.  C.  A.  42,  holding  bank 
not  estopped  to  assert  liens  by  incomplete  answer  to  inquiries  of  an- 
other bank  concerning  customers'  standing;  S^ate  v.  Churchill,  48  Ark. 
445,  3  S.  W.  361,  holding  surety  not  estopped  from  claiming  release  on 
account  of  erasure  in  bond ;  Gull  River  Lumber  Co.  v.  Keef e,  6  Dak.  169, 
41  N.  W.  746,  holding  there  was  no  estoppel  where  subcontractor's  agent 
made  erroneous  statement  concerning  contractors'  indebtedness ;  Wilkins 
v.  McGchee,  86  Ga.  770,  13  S.  E.  86,  where  both  parties  had  equal 
means  of  acquiring  knowledge  of  invalidity  of  sale;  Houser  v.  Austin, 
2  Idaho,  199,  10  Pac.  44,  finding  no  estoppel  where  there  was  mutual 
mistake  as  to  extent  of  mining  property  included  in  lease;  Kinnear  v. 
Mackey,  85  111.  99,  holding  landlord  estopped  to  assert  lien  on  tenants' 
crop,  having  denied  its  existence  to  attaching  creditor;  State  v.  Ports-? 
mouth  Sav.  Bank,  106  Ind.  458,  7  N.  E.  393,  holding  parties  bound  to 
know  that  officers  could  not  sell  bed  of  lake  belonging  to  State;  Chellis 
v.  Coble,  37  Kan.  566,  15  Pac.  509,  holding  party  not  estopped  by  knowlr 
edge  of  his  agent  obtained  outside  of  scope  of  his  authority  as  agent; 
Succession  of  Harris,  39  La:  Ann.  445,  4  Am.  St.  Rep.  271,  2  South.  41, 
holding  party  not  estopped  by  judicial  declaration  made  for  convenience 
and  injuring  no  one;  Moore  v.  Spiegel,  143  Mass.  417,  9  N.  E.  829,  no 
estoppel  where  there  was  no  evidence  that  defendant  gave  credit  on 
faith  of  plaintiff's  representations;  Pearson  v.  Hardin,  95  Mich,  369,  54 
N.  W.  906,  holding  indorser  not  estopped  to  deny  validity  of  note  by 
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previous  incidental  talk  regarding  it;  Fabian  y.  Collins,  3  Mont.  228, 
holding  one  not  estopped  to  claim  water  rights  where  there  was  no  alle- 
gation that  his  conduct  was  intended  to  deceive;  Wiggin  v.  Wiggin,  58 
N.  H.  238,  holding  tenant  not  estopped  to  deny  landlord's  title  where 
he  accepted  lease  under  entire  misunderstanding;  Kingman  v.  Graham, 
51  Wis.  245,  8  N.  Wv  187,  where  it  did  not  appear  that  owner  of  land 
intended  to  deceive  by  his  silence;  Brothers  v.  Bank  of  Kaukauna,  84 
Wis.  397,  36  Am.  St.  Rep.  936,  54  N.  W.  791,  holding  plaintiff  not  es- 
topped to  deny  validity  of  note  where  defendant  was  not  misled;  con- 
curring opinion  in  Marden  v.  Dorthy,  160  N.  T.  60,  54  N.  E.  732,  court 
holding  one  not  estopped  to  deny  signature  obtained  by  fraud;  Skelton 
v.  Manchester,  12  R.  I.  328,  applying  rule  where  attaching  creditor  was 
misled  by  statement  of  plaintiff's  agent ;  Stanton'  v.  Alabama  etc.  R.  R. 
Co.,  31  Fed.  588,  Babcock  v.  Clarkson,  63  Fed.  608, 11  C.  C.  A.  351,  and 
Carusi  v.  Savary,  6  App.  D.  C.  344,  all  arguendo. 

Explained  in  Galbraith  v.  Lunsford,  87  Tenn.  106,  1  L.  R.  A.  527,  9 
S.  W.  371,  holding  one  estopped  from  asserting  title  by  conduct  not 
amounting  to  fraud. 

Doctrine  of  estoppel  in  pais.    Note,  85  Am.  Dec.  171. 

Estoppel  by  conduct.    Note,  11  E.  R.  0.  103. 

Where  one  of  two  innocent  parties  must  suffer  from  negligence  of  a 
third,  he  through  whose  agency  negligence  was  occasioned  will  be  held  to 
bear  the  loss. 

Approved  in  Bowen  v.  Howenstein,  39  App.  D.  C.  588,  Ann.  Gas. 
191SE,  1179,  following  rule ;  Corwine  v.  Thompson  Nat.  Bank,  105  Fed. 
202,  44  C.  C.  A,  442,  holding  where  grantee's  agent  withheld  deeds  from 
record  and  her  husband  thereby  secured  loans  to  corporation  on  faith 
of  grantor's  indorsement  and  solvency,  grantee  estopped  as  against 
creditors  of  corporation  to  claim  title ;  Bloch  v.  Sammons,  37  Or.  604,  62 
Pac.  291,  arguendo. 

Where  one  has  received  fruits  of  a  transaction,  he  is  not  permitted  to 
deny  its  validity,  whilst  retaining  the  benefits. 

Approved  in  Crary  v.  Dye,  208  U.  S.  521,  52  L.  Ed.  600,  28  Sup.  Ct. 
360,'  one  whose  mining  property  was  sold  under  void  attachment  held 
not  estopped  as  against  vendee  of  purchaser  at  sheriff's  sale  by  state- 
ments made  as  to  ownership ;  Clark  v.  Smallwood,  156  Fed.  413,  holding 
defendant's  silence  as  to  invalidity  of  mortgage  did  not  estop  pleading 
same  when  defendant  induced  plaintiff,  believing  it  valid,  to  incur  fur- 
ther liability,  where  no  misrepresentation  made;  Clark  v.  Lyster,  155 
Fed.  523,  84  C.  C.  A.  27,  mortgagee  held  not  estopped  under  facts  of 
case  to  assert  mortgage;  Sullens  v.  Finney,  123  Md.  658,  91  Atl.  702, 
mortgagee  obtaining  title  to  mortgaged  lots  on  foreclosure  not  estopped 
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to  deny  lots  subject  to  same  restrictions  as  lots  sold  by  mortgagor  com- 
pany because  he  was  manager  for  that  company;  Dye  v.  CrarJ,  13  N.  M. 
462,  464,  9  L.  R.  A.  (N.  8.)  1136,  86  Pac.  1042,  no  estoppej  where  both 
parties  had  same  knowledge  as  to  invalidity  of  title  transferred ;  Fourth 
Nat.  Bank  v.  Nashville  etc.  Ry.  Co.,  128  Tenn*  537,  161  S.  W.  1146, 
applying  rule  where  transferee  of  stale  bill  of  lading  sought  to  recover 
from  carrier  for  wrongful  delivery  of  grain ;  Ions  v.  Harbison,  112  Cal. 
272,  44  Pae.  575,  holding  administrator  estopped  to  question  title  of 
purchaser  while  retaining  purchase  money. 

There  is  no  estoppel  with  respect  to  title  to  real  property,  unless  party 
claiming  to  have  been  misled  was  without  knowledge  of  true  state  of  title, 
or  without  available  means  of  acquiring  it. 

Approved  in  Sumpter  v.  Arkansas  Nat.  Bank,  69  Ark.  234, 62  S.  W.  582, 
and  Chesapeake  &  Ohio  Ry.  Co.  v.  Walker,  100  Va.  95,  40  S.  E.  642,  both 
following  rule;  Mutual  Life  Ins.  Co.  v.  Phinney,  178  U.  S.  343,  44  L.  Ed. 
1095,  20  Sup.  Ct.  911,  holding  mere  expression  as  to  condition  of  con- 
tract which  is  matter  of  law  in  respect  to  which  both  parties  are  equally 
chargeable  with  knowledge  cannot  constitute  false  representation  or  de- 
ceit; Weidemann  v.  Springfield  Breweries  Co.,  78  Conn.  665,  63  Atl.  164, 
where  mortgagor  assigned  to  mortgagee  claim  for  insurance  money  under 
agreement  that  money  when  paid  should  be  applied  to  debt,  which  agree- 
ment subsequently  modified  so  that  money  was  to  be  applied  to  general 
indebtedness,  mortgagee  not  estopped  as  against  second  mortgagee  from 
applying  money  according  to  later  agreement ;  Price  v.  Stratton,  45  Fla. 
544,  33  South.  647,  denying  right  to  assert  estoppel  against  dedication 
of  street  where  records  show  street;  Eastwood  v.  Standard  Mines  etc. 
Co.,  11  Idaho,  202,  81  Pac.  383,  where  mine  owner  gave  option  to  cor- 
poration and  with  his  knowledge  notice  of  ownership  by  corporation 
posted  on  mine,  he  cannot  assert  ownership  as  against  miners'  liens; 
Steel  v.  Smelting  Co.,  106  U.  S.  456,  27  L.  £d.  230,  1  Sup.  Ct.  397,  hold- 
ing no  estoppel  where  defendant  made  improvements,  knowing  that  he 
had  no  title;  Sturm  v.  Boker,  150  U.  S.  336,  37  L.  Ed.  1102,  14  Sup.  Ct. 
147,*  holding  party  not  estopped  by  testimony  which  amounted  only  to 
an  expression  of  opinion  as  to  his  title  in  goods;  Simplot  v.  Chicago  etc. 
R.  R.  Co.,  5  McCrary,  175,  16  Fed:  363,  where  plaintiffs  had  always 
known  that  public  triangle  formed  no  part  of  their  lots;  Lake  Superior 
Ship  Canal  Co.  v.  Cunningham,  44  Fed.  833,  holding  State  not  estopped 
where  canal' company  knowingly  selected  lands  not  legally  .appropriated; 
Bump  v.  Butler  County,  93  Fed.  300,  holding  county  not  estopped  by 
receiving  taxes  from  one  who  had  no  claim  of  title;  Patterson  v.  Hitch- 
cock, 3  Colo.  537,  where  record  of  certificate  of  location  did  not  disclose  y 
title  and  adverse  locator  was  misled  by  statements;  Rockwell  v.  Coffey, 
20  Colo.  402,  38  Pac.  378,  where  purchaser  had  knowledge  of  existence 
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of  decree  affecting  title;  Park  Assn.  v.  Shartzer,  83  Md.  14,  34  Atl.  537, 
and  Jamieson  v.  Rixey,  94  Va.  349,  64  Am.  St.  Rep.  732,  26  S.  E.  863, 
holding  partes  had  equal  means  of  acquiring  knowledge  of  title;  Shaw 
v.  Chambers,  48  Mich.  359,  12  N.  W.  488,  holding  party  not  estopped 
by  statement  that  he  had  no  interest  inland;  Staton  v.  Bryant,  55  Miss. 
275,  and  Kingman  v.  Graham,  51  Wis.  247,  8  N.  W.  187,  holding  no 
estoppel  by  silence  where  title  was  on  record;  Mueller  v.  Kaessmann, 
84  Mo.  329,  where  party  could  have  obtained  knowledge  from  records; 
Clark  v.  Parsons,  69  N.  H.  147,  39  Atl.  900,  holding  one  making  im- 
provements could  not  claim  estoppel  where  true  title  was  of  record; 
Poynter  v.  Chipman,  8  Utah,  452,  32  Pac.  693,  where  one  made  improve- 
ments knowing  that  he  had  no  title;  Taylor  v.  Cussen,  90  Va.  43,  17 
S.  E.  722,  holding  husband  not  estopped  by  conduct  to  deny  validity  of 
wife's  deed  of  trust. 

Distinguished  in  Sumner  v.  Seaton,  47  N.  J.  Eq.  117,  19  Atl.  889, 
holding  owner  of  land  estopped  by  his  silence  where  he  allowed  another 
to  make  improvements,  although  latter  might  have  acquired  knowledge 
-  from  records;  Galbraith  v.  Lunsford,  87  Tenn.  106,  1  L.  R.  A.  527,  9 

S.  W.  371,  holding  estoppel  by  conduct  applied,  although  there  was 
mutuality  of  mistake  as  to  boundary. 

Estoppel  of  land  owner  permitting  title  to  remain  in  another  to 
assert  it  as  against  latter  's  creditors.    Note,  30  L.  R.  A.  (N.  S.)  2. 

Estoppel  against  assertion  of  title  or  interest  in  realty  by  conceal- 
ing or  representing  it  to  be  in  another.  Note,  48  L.  R.  A.  (N.  S.) 
766,  767. 

Effect  of  part  performance  of  lease.    Note,  15  E.  R.  0.  416. 

Validity  of  condition  in  restraint  of  marriage.  Note,  25  E.  R.  0. 
637. 

93  TT.  S.  337-340,  23  It  Ed.  930,  THE  JUNIATA. 

Where  both  vessels  are  at  fault,  loss  of  vessel  and  damage  by  personal 
injury  should  be  apportioned,  bnt  either  is  liable  to  pay  fall  damage  to  In- 
nocent tow. 

Approved  in  Erie  R.  R.  Co.  v.  Erie  etc.  Transp.  Co.,  204  XJ.  S.  228, 
51  L.  Ed.  454,  27  Sup.  Ct.  246,  holding  in  like  case  fact  that  pleadings 
in  original  suit  did  not  set  up  indemnity  claim  was  not  bar  to  suit  to 
enforce  it;  Aurora  Shipping  Co.  v.  Boyce,  191  Fed.  968,  112  C.  C.  A. 
372,  holding  admiralty  jurisdiction  extended  to  suit  for  wrongful  death 
under  State  statute  giving  lien  on  vessel  therefor;  The  Maine,  161  Fed. 
412,  holding  where  shipper  had  released  private  carrier  from  liability, 
I  he  could  recover  only  half  damage  from  vessel  colliding  with  carriers, 

when  both  were  negligent;  The  Hamilton,  146  Fed.  728,  77  C.  C.  A.  150, 
where  two  vessels  belonging  to  different  owners  collide  through  common 
fault  and  both  owners  brought  limitation  proceedings,  damages  against 
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both  vessels  are  recoverable  by  representatives  of  passengers  and  crew 
of  both  vessels;  Pouppirt  v.  Eider  Dempster  Shipping,  122  Fed.  993, 
determining  amount  of  award  made  to  libelant  for  injuries  received 
while  passenger  on  ship;  The  Maling,  110  Fed.  239,  holding  where  one 
of  three  vessels  equally  in  fault,  which  is  free  agent,  is  induced  by  one 
of  others  to  do  precise  thing  constituting  her  fault,  share  of  damage 
which  she  would  otherwise  pay  must  be  borne  by  vessel  causing  com- 
mission of  fault;  ThB  Mariska,  107  Fed.  991,  47  C.  C.  A.  115,  holding 
where  one  of  two  vessels  equally  at  fault  is  compelled  to  pay  entire  dam- 
age to  third  party,  fact  that  other  vessel  cannot  be  brought  within  juris- 
diction does  not  preclude  independent  suit  to  enforce  contribution;  The 
Livingstone,  104  Fed.  926,  holding  in  libel  suit  by  owner  of  one  vessel 
and  cargo  owners  against  other  vessel,  in  which  both  vessels  held  at 
fault  and  recovery  of  vessel  restricted  to  one-half  loss,  but  full  recovery 
against  respondent  vessel  for  cargo  loss,  failure  of  libeled  vessel  to  file 
cross-libel  does  not  preclude  recoupment  against  other  vessel  one-half 
loss  due  cargo  owners;  The  Max  Morris,  137  U.  S.  9,  11,  34  L.  Ed.  587, 
588,  11  Sup.  Ct.  31,  holding  stevedore  injured  through  negligence  of 
vessel  entitled  to  recover,  though  guilty  of  contributor}7  negligence;  The 
Delaware,  12  Fed.  573,  and  The  Job  T.  Wilson,  84  Fed.  206,  both  hold- 
ing innocent  tow  entitled  to  recover  whole  loss  from  one  of  two  negli- 
gent vessels  colliding;  The  Bristol,  29  Fed.  870,  dividing  losses  where 
both  vessels  were  at  fault;  The  Britannic,  39  Fed.  400,  holding  one  of 
two  colliding  vessels  liable  in  solido  for  loss  of  cargo;  Vessel  Owners' 
Towing  Co.  v.  Wilson,  63  Fed.  630,  11  C.  C.  A.  366,  holding  tow  entitled 
to  full  satisfaction  either  from  tug  or  negligent  bridge  company;  Behrens 
v.  The  Furnessia,  .35  Fed.  800,  and  in  The  A.  Heaton,  43  Fed.  595,  both 
arguendo;  The  Anaces,  93  Fed.  242,  34  C.  C.  A.  558,  and  The  Marion 
Chilcott,  95  Fed.  689,  as  authority  for  libel  in  rem  for  personal  injuries. 

•  Excessive  verdicts  in  suits  for  personal  injuries.    Note,  14  L.  R.  A. 
680. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 

1915P,  893. 
Contributory  negligence  as  bar  to  recovery.    Note,  19  E.  R.  C.  207. 

93  T7.  8.  341-344,  23 1*  Ed.  901,  SMITH  V.  GAINES. 

At  common  law,  sureties  on  appeal  bond  are  liable  to  suit,  without 
issue  of  execution  against  principal.  It  is  sufficient  that  Judgment  appealed 
from  is  affirmed  and  unpaid. 

Approved  in  M'Claskey  v.  Barr,  79  Fed.  419,  holding  sureties  in  bond 
for  costs  liable,  without  property  of  principal  being  first  exhausted. 

Under  Louisiana  practice,  sureties  on  appeal  bond  are  liable  to  decree 
against  them  by  summary  proceeding,  without  jury,  after  execution  on  judg- 
ment against  principal  and  return  of  nulla  bona  by  proper  officer. 
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Approved  in  Egan  v.  Chicago  Great  Western  Ry.  Co.,  163  Fed.  347, 
351,  holding  such  summary  judgment  when  authorized  in  State  eourt 
could  also  be  rendered  in  Federal  court;  Empire  State-Idaho  Min.  etc. 
Co.  v.  Hanley,  136  Fed.  103,  69  C.  C.  A.  87,  where  on  affirmance  on 
°  appeal  appellee  filed  in  trial  court  motion  to  proceed  containing  notice 
to  sureties  on  supersedeas  bond  that  he  would  apply  for  summary  decree 
on  bond,  court  could  render  summary  judgment  against  surety;  Gordon 
v.  Third  Nat.  Bank,  56  Fed.  796,  6  C.  C.  A.  125  (affirming  53  Fed.  474), 
giving  judgment  on  motion  against  sureties  on  supersedeas  bond  upon 
condition  broken. 

Distinguished  in  Trent  v.  Rhomberg,  66  Tex.  251,  18  S.  W.  511,  hold- 
ing independent  suit  on  bond  proper  remedy  in  Texas. 

Liability  of  sureties  on  appeal  bonds.    Note,  38  Am.  St.  Rep.  714. 

Return  of  marshal,  on  execution  against  principal,  cannot  be  questioned 
by  sureties  on  appeal  bond,  nor  can  marshal  be  compelled  to  amend  it. 

Approved  in  Mehler  v.  Cornwell,  3  App.  D.  C.  99,  holding  where 
return  showed  no  property,  equity  jurisdiction  of  creditor's  suit  not 
defeated  by  return  of  execution  before  return  day  named  at  request  of 
plaintiff;  Flynn  v.  Kalamazoo  Circuit  Judge,  138  Mich.  128,  101  N.  W. 
222,  amendment  of  sheriff's  return  as  to  matter  of  fact  cannot  be  com- 
pelled by  mandamus. 

Power  of  court  to  compel  sheriff  to  amend  return.    Note,  4  Ann. 

Gas.  1168. 

» 

93  T7.  a  344-347,  23  L.  Ed.  949,  COCKLE  t.  FLACK. 

Where  commission  merchant  advanced  money  to  shipper,  in  consideration 
of  ten  per  cent  interest  and  fixed  commission  on  sales,  whether  made  by' 
himself  or  shipper,  it  was  properly  left  to  jury,  to  decide  whether  contract 
was  mere  device  to  cover  usurious  interest. 

Approved  in  Gage  v.  J.  F.  Smyth  Mercantile  Co.,  160  Fed.  430,  87 
C.  C.  A.  377,  evidence  held  to  sustain  finding  that  cotton  contract  for 
alleged  advances  was  device  to  cover  usury;  Patillo  v.  Allen- West  etc. 
Co.,  108  Fed.  730,  47  C.  C.  A.  637,  holding  where  plaintiff  made  advances 
to  defendant  under  agreement  by  which  cotton  was  to  be  shipped  to 
plaintiff  on  commission  at  rate  of  one  hundred  bales  for  each  one  thou- 
sand dollars  advanced,  and  highest  legal  interest  on  advances  was 
charged,  whether  contract  was  device  to  cover  usury  was  for  jury;  Port- 
land Trust  Co.  v.  Havely,  36  Or.  239,  59  Pac.  467,  holding  loan  not 
usurious,  where  collateral  notes  and  trust  deed  of  lands  is  given  as 
security  and  lender  required  to  perform  duties  as  trustee  and  lender  is 
paid  for  services  as  trustee;  Darden  v.  Schuessler,  154  Ala.  382,  384,  45 
South.  132,  133,  wife's  deed  of  her  own  land  to  secure  loan  to  pay  mort- 
gage debt  thereon  and  to  secure  debt  of  deceased  husband  held  void  as 
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to  latter;  Allen- West  Commission  Co.  v.  Carroll,  104  Tenn.  497,  68  S.  W. 
316,  holding  where  commission  merchant  made  advances  to  cotton  buyer 
m  consideration  that  in  addition  to  payment  of  interest,  latter  should 
ship  certain  amount  of  cotton  for  sale  on  commission  or  account  for 
commissions  whether  cotton  furnished  or  not,  contract  not  prima  facie 
usurious;  Waxahachie  Loan  etc.  Co.  v.  Turner,  32  Tex.  Civ.  292,  74  S.  W. 
792,  holding,  in  action  for  penalty  for  usury  on  loans  accompanied  by 
cotton  contracts,  evidence  showed  cotton  contracts  not  genuine,  but  mere 
cover  for  usury;  Bridges  v.  Sheldon,  18  Biatchf.  612,  7  Fed.  39,  hold- 
ing contract  for  nine  per  cent  interest  not  necessarily  usurious;  Dozier 
v.  Mitchell,  66  Ala.  518,  Morrissey  v.  Broomal,  37  Neb.  783,  56  N.  W. 
387,  Norwood  v.  Faulkner,  22  S.  C.  371,  53  Am.  Rep.  719,  and  Huddle- 
ston  v.  Kempner,  1  Tex.  Civ.  App.  213,  21  S.  W.  947,  all  holding  stipu- 
lation by  factor  for  commission  on  cotton  in  addition  to  legal  interest 
on  loan  not  usurious;  Harmon  v.  Lehman,  85  Ala.  391,  392,  2L  R,  A. 
593,  594,  5  South.  202,  203,  holding  similarly  where  parties  were  com- 
mission merchants  and  warehousemen;  Blackburn  v.  Hayes,  59  Ark.  369, 
27  S.  W.  241,  and  Elliott  v.  Sugg,  115  N.  C.  242,  20  S.  E.  450,  both  hold- 
ing, in  absence  of  proof,  agreement  for  commission  was  not  cover  for 
usury;  Hollis  v.  Swift,  74  Ga.  598,  and  MacKenzie  v.  Garnett,  78  Ga. 
258,  both  holding  question  should  have  been  submitted  to  jury;  Calla- 
way v.  Butler,  79  Ga.  358,  7  S.  E.  224,  and  White  v.  Guilmartin,  83  Ga. 
645, 10  S.  E.  445,  where  question  of  usury  on  factors'  contracts  for  ship- 
ment of  cotton  was  held  properly  left  to  jury;  Chaffe  v.  Hughes,  57 
Miss.  259,  holding  stipulation  in  trust  deed  for  payment  of  commissions 
on  cotton,  whether  shipped  or  not,  valid ;  Arrington  v.  Goodrich,  95  N.  C. 
468,  where  contract  -for  interest  and  commissions  was  found  usurious ; 
by  analogy  in  Williams  v.  Bryan,  68  Tex.  594,  5  S.  W.  401,  holding  con- 
tract not  usurious  where  agent  of  lender,  without'  his  knowledge,  re- 
ceived additional  sum  for  his  own  use;  Matthews  v.  Coe,  70  N.  Y.  245, 
26  Am.  Rep.  587,  but  holding  there  was  no  evidence  for  court  or  jury 
to  impeach  contract  for  interest  and  commissions;  Atkinson  v*  Allen,  71 
Fed.  59,  17  C.  C.  A.  570,  arguendo. 

Distinguished  in  Norman  v.  Peper,  24  Fed.  405,  holding  charges  for 
commissions  on  cotton  not  sold  illegal  where  there  was  no  agreement  for 
joint  use  of  capital,  etc.;  Uhf elder  v.  Carter,  64  Ala.  533,  holding  mort- 
gage stipulating  for  additional  payment,  under  guise  of  future  delivery 
of  cotton,  usurious;  Atlanta  Sav.  Bank  v.  Spencer,  107  Ga.  634,  33  S.  E. 
880,  holding  where  contract  was  per  se  usurious,  court  authorized  to 
charge  jury  to  that  effect. 

What  transactions  are  usurious.    Note,  46  Ant  St.  Rep.  195,  202. 

Beservation  of  ten  per  cent  Interest  Is  not  usurious  where  contract  Is 
quite  as  much  Illinois  contract  as  Maryland  contract,  though  law  of  Mary- 
land forbids  more  than  six. 
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Approved  in  Mcllwainc  v.  Ellington,  11  Fed.  584,  55  L.  R.  A.  933,  49 
C.  C.  A.  446,  and  Bedford  v.  Eastern  Bldg.  &  Loan  Assn.  of  Syracuse, 
181  U.  S.  243,  45  L.  Ed.  845,  21  Sup.  Ct.  602,  both  holding  contract  of 
foreign  loan  association  not  usurious  where  association  domiciled,  and 
where  obligations  are  payable,  cannot  be  attacked  for  usury  in  State 
where  land  mortgaged  is  situated;  Providence  etc.  Bank  v.  Frost,  14 
Blatchf.  233,  Fed.  Cas.  11,454,  holding  notes  Rhode  Island  contracts, 
and  not  usurious,  though  signed  in  New  York;  Porter  v.  Price,  80  Fed. 
657,  26  C.  C.  A.  70,  holding  contract  to  be  partly  performed  in  Tennessee 
and  partly  in  Arkansas  might  be  treated  as  Arkansas  contract;  dissent- 
ing opinion  in  Lanier  v.  Union  Mortgage  Co.,  64  Ark.  57,  40  S.  W.  473, 
majority  holding  mortgage  en  lands  in  Arkansas,  but  executed  in  New 
York,  an  Arkansas  contract. 

Conflict  of  laws  as  to  usury.    Note,  55  Am.  Rep.  613. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L.  R.  A.  50. 

93  U.  8.  34^-851,  23  L.  Ed.  923,  WISWALL  v.  CAMPBELL. 

Supreme  Court  cannot  review  action  of  Circuit  Court  in  exercise  ot 
supervisory  jurisdiction,  under  bankrupt  law,  or,  e.  g.,  judgment  of  Circuit 
Court  on  appeal  from  order  of  District  Court,  rejecting  claim  of  creditor. 
Approved  in  Kyle  v.  Hammond,  225  U.  S.  692,  56  L.  Ed.  1260,  32  Sup. 
Ct.  406;  Kyle  v.  Hammond,  192  Fed.  559,  560,  113  C.  C.  A.  31,  and 
In  re  Sweetser,  186  Fed.  990,  991,  108  C.  C.  A.  659,  all  following  rule; 
Hill  v.  Thompson,  94  U.  S.  323.  324,  24  L.  Ed.  193,  194,  holding  adjudica- 
tion of  bankruptcy,  after  trial  by  jury,  not  reviewable;  Conro  v.  Crane, 

94  U.  S.  443,  24  L.  Ed.  145,  holding  decision  on  motion  to  set  aside  sale 
of  bankrupt's  property  not  subject  to  revision;  Leggett  v.  Allen,  110 
U.  S.  741,  28  L.  Ed.  313,  4  Sup.  Ct.  195,  order  rejecting  claim  of  sup- 
posed creditor;  Ingersoll  v.  Bourne,  154  U.  S.  645,  38  L.  Ed.  1091,  14 
Sup.  Ct.  1186,  holding  proceeding  by  creditor  to  prove  demand  not  re- 
viewable; Huntington  v.  Saunders,  72  Fed.  10,- 18  C.  C.  A.  409,  holding 
proceeding  arising  under  bankrupt  law  not  reviewable;  Grover  v.  Fox, 
36  Mich.  458,  holding  parties  concluded  by  decree  of  Federal  court  in 
bankruptcy;  Lindsey  v.  Corkery,  29  Gratt.  659,  and  dissenting  opinion  in 
Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  379,  380,  25  L.  Ed.  205,  206, 
both  arguendo. 

Distinguished  in  In  re  Wiesen  Bros.,  135  Fed.  443,  in  proceedings  to 
compel  bankrupt  to  pay  money  alleged  to  be  still  in  his  hands,  steno- 
grapher's notes  of  bankrupt's  testimony  at  creditors'  meeting  is  admis- 
sible but  testimony  of  other  witnesses  is  not;  Brewster  v.  Dryden,  53 
Iowa,  661,  662,  6  N.  W.  18,  holding  State  court  had  not  jurisdiction  to 
set  aside  conveyance  on  ground  that  it  contravened  Federal  bankrupt 
law. 
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Circuit  and  District  Courts  have  concurrent  jurisdiction  of  all  suits 
brought  by  assignee  against  person  claiming  adverse  interest,  or  by  any 
such  person  against  assignee  touching  any  property  or  rights  of  bankrupt 
vested  In  such  .assignee. 

Approved  in  Hailack  v.  Tritch,  11  Fed.  Cas.  286,  holding  Circuit  Court 
had  jurisdiction  of  action  of  trover  brought  by  assignee  for  wrongful 
detention  of  property. 

Proceedings  by  creditors  to  prove  demands  against  estate  of  bankrupt 
are  part  of  suit  In  bankruptcy,  and  not  independent  suits  at  law  or  in, 
equity. 

Approved  in  Holdcn  v.  Stratton,  191  U.  S.  118,  48  L.  Ed.  118,  24  Sup. 
Ct.  45,  holding  no  appeal  lies  to  Supreme  Court  from  decree  of  Circuit 
Court  of  Appeals,  revising  proceedings  of  inferior  courts  of  bankruptcy 
under  Bankruptcy  Act,  §  24b ;  In  re  T.  E.  Hill  Co.,  148  Fed.  833,  78 
C.  C.  A.  522,  defects  in  citation  and  bond  in  bankruptcy  appeal  not  being 
jurisdictional,  they  are  curable  after  time  limited  for  appeal;  In  re 
Francis,  136  Fed.  913,  under  Bankruptcy  Act,  §  2,  subd.  3,  where  in- 
debtedness of  bankrupts  created  by  fraud,  and  two  had  absconded  and 
other  was  in  jail,  appointment  of  receiver  before  adjudication,  without 
notice  to  imprisoned  one,  is  valid ;  In  re  Wilcox,  109  Fed.  630,  48  C.  C.  A. 
567,  holding  testimony  of  third  persons  taken  on  examination  of  bank- 
rupt before  referee  is  not  directed  to  defined  issue,  and  is  inadmissible 
on  subsequent  hearing  of  specifications  against  bankrupt's  application 
for  discharge;  Maryman  v.  Dreyfus,  117  Ark.  21,  174  S.  W.  551,  bank- 
ruptcy court  has  no  jurisdiction  to  render  personal  judgment  against 
bankrupt  on  claim  against  estate;  Leggett  v.  Allen,  110  U.  S.  742,  28 
L.  Ed.  313,  4  Sup.  Ct.  195,  appeal  from  order  rejecting  claim  of  creditor. 

Distinguished  in  Thatcher  v.  Rockwell,  4  Colo.  400,  401,  holding  State 
court  had  jurisdiction  of  independent  suit,  in  name  of  bankrupt,  before 
adjudication  as  such. 

It  Is  one  of  purposes  of  bankrupt  law  that  there  should  be  a  speedy 
distribution  of  bankrupt's  assets. 

Approved  in  In  re  Levin,  176  Fed.  179,  99  C.  C.  A.  531,  judge  can  ex- 
tend time  to  creditors  to  file  opposition  to  discharge  after  time  has  already 
lapsed;  Clendening  v.  Red  River  etc.  Bank,  12  N.  D.  60,  94  N.  W.  904, 
in  action  by  bankruptcy  trustee  to  recover  preferences,  testimony  of 
referee  to  effect  that  he  did  not  adjudicate  on  question  of  right  of  de- 
fendant to  retain  items  is  inadmissible  as  contradicting  order  allowing 
defendant's  claim;  Ex  parte  Woollen,  104  U.  S.  301,  26  L.  Ed.  769,  hold- 
ing, under  rules  of  court,  appeal  not  taken  within  ten  days  was  properly 
dismissed;  Rosenthal  v.  Walker,  111  U.  S.  191,  28  L.  Ed.  397,  4  Sup.  Ct. 
385,  but  holding  statute  of  limitation  did  not  commence  to  run  against 
assignee  until  fraud  was  discovered. 
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One  submitting  himself  to  jurisdiction  of  bankruptcy  court  for  purpose 
of  having  his  rights  in  estate  determined  makes  himself  party  and  is  hound 
by  proceedings. 

Approved  in  In  re  Kornit  Mfg.  Co.,  192  Fed.  395,  holding  where  officer 
of  bankrupt  filed  claim  for  money  loaned,  referee  had  jurisdiction  to 
determine  indebtedness  due  bankrupt  from  such  officer;  In  re  Kenyon, 
156  Fed.  865,  holding  filing  claim  with  trustee  was  election  not  to  rescind 
contract  of  deposit  and  claim  as  cestui  que  trust. 

Distinguished  in  American  Woolen  Co.  v.  Maaget,  86  Conn.  240,  Ann. 
Gas,  1913E,  889,  85  Atl.  585,  holding  where  action  was  pending  on  claim, 
filing  same  with  notice  of  action  and  that  filing  was  without  prejudice 
did  not  waive  right  to  pursue  action. 

93  U.  &  352-366,  23  L.  Ed.  950,  COWDBEY  V.  GALVESTON  ETC.  B.  B.  00. 

Receiver  is  not  authorised,  without  previous  direction  of  court,  to  In- 
cur expenses  on  account  of  property  in  his  hands  beyond  what  is  absolutely 
essential  for  its  preservation  and  use,  as  contemplated  by  his  appointment; 
hence  has  no  power  to  appropriate  funds  to  defeat  subsidy  proposed  by  city 
to  aid  construction  of  parallel  line  of  railway. 

Approved  in  Burroughs  v.  Tozaway  Co.,  182  Fed.  138,  disallowing 
counsel  fees  incurred  by  receiver  in  instituting  suits  which  were  beyond 
his  authority;  Maxwell  v.  Wilmington  etc.  Mfg.  Co.,  101  Fed.  861,  hold- 
ing where  some  of  creditors  of  corporation  in  hands  of  receiver  advance 
moneys  to  compromise  claim  and  take  company's  notes  for  advances 
without  order  of  court  authorizing  advances,  they  are  not.  entitled  to 
priority  out  of  assets;  Cake  v.  Woodbury,  3  App.  D.  C.  i64,  receiver  of 
hotel  authorized  to  conduct  business,  has  power  to  contract  debts  on  ac- 
count of  business ;  State  Central  Sav.  Bank  v.  Bali-Bearing  Chain  Co.,  118 
Iowa,  710,  92  N.  W.  716,  holding  fact  that  lease  to  manufacturing  cor- 
poration has  long  time  to  run  does  not  justify  receiver  in  continuing  to 
occupy  premises  and  operate  plant  at  loss  without  order  of  court; 
Chicago  etc.  Vault  Co.  v.  McNulta,  153  U.  S.  561,  88  L.  Ed.  821, 14  Sup. 
Ct.  918,  holding  receiver  had  no  authority  to  enter  into  contract  of 
lease;  Cake  v.  Mohun,  164  U.  S.  315,  41  L.  Ed.  460,  17  Sup.  Ct.  101, 
holding  receiver,  authorized  by  court,  had  power  to  carry*  on  hotel  busi- 
ness; International  etc.  R.  R.  Co.  v.  Wentworth,  8  Tex.  Civ.  App.  12, 
27  S.  W.  683,  holding  contract  by  receiver,  for  shipment  of  freight 
over  other  railroads  void;  Thompson  v.  Phenix  Ins.  Co.,  136  U.  S.  293, 
34  L.  Ed.  411,  10  Sup.  Ct.  1021,  holding  insurance  company  not  con- 
cerned with  authority  of  receiver  in  incurring  expense  for  insurance 
premiums;  dissenting  opinion  in  Crumlish  v.  Shenandoah  Valley  R.  R. 
Co.,  40  W.  Va.  675,  22  S.  E.  108,  majority  allowing  charge  of  a  bonus 
to  pay  for  guaranteed  bid  at  judicial  sale;  Wood  v.  Guarantee  T.  Co., 
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128  U.  S.  421,  82  L.  Ed.  473,  9  Sup.  Ct.  132,  and  Illinois  Trust  etc.  Bank 
v.  Doud,  105  Fed.  139,  52  L.  R.  A.  481,  44  C.  C.  A.  389,  both  arguendo. 

Distinguished  in  Tinsley  v.  Etowah  Power  Co.,  197  Fed.  609,  convey- 
ance to  receiver  of  right  of  flowage  over  land  is  binding  though  receiver 
had  not  been  previously  authorized  to  purchase  same. 

Appointment  of  receivers.    Note,  64  Am.  Dec.  486. 

Power  to  create  liens  by  receivers.    Note,  83  Am.  St.  Rep.  73. 

Earnings,  in  hands  of  receiver  of  railroad,  are  chargeable  with  value 
of  goods  lost  in  transportation,  and  for  damages  done  to  property  in  feia 
hands. 

Approved  in  Fidelity  Ins.  etc.  Co.  v.  Norfolk  etc.  R.  R.  Co.,  114  Fed. 
393,  holding  judgment  obtained  against  railroad  pending  receivership  in 
foreclosure  proceedings,  for  tort  committed  prior  to  receivership,  not 
entitled  to  priority  over  claims  of  mortgage  bondholders  from  earnings 
of  receivership;  Louisville  etc.  Nashville  R.  R.  Co.  v.  Chesapeake  etc. 
R.  R.  Co.,  107  Ey.  199,  53  S.  W.  279,  holding  damages  paid  by  one 
party  for  death  of  employee  who  was  thrown  from  handcar  while  en- 
gaged in  repairing  roadbed  used  jointly  constitute  part  of  cost  of  way 
under  contract  between  parties;  Homer  v.  Baltimore  Refrigerating  etc. 
Co.,  117  Md.  419,  84  Atl.  179,  creditor  for  coal  furnished  to  carry  on 
business  of  public  heating  system  while  in  hands  of  receiver  authorised 
to  continue  business  has  equitable  lien  on  earnings  prior  to  bondholders ; 
Barton  v.  Barbour,  104  U.  8.  130,  133,  26  L.  Ed.  675,  676,  but  holding 
court  of  another  State  had  no  jurisdiction  to  sue  receiver  for  negligence, 
without  leave  of  court  appointing  him;  Brisenden  v.  Chamberlain,  53 
Fed.  310,  holding  citizenship  of  receiver  determined  jurisdiction  of 
court;  South  Carolina  etc.  R.  R.  Co.  v.  Carolina  etc.  Ry.  Co.,  93  Fed. 
552,  562,  35  C.  C.  A.  423,  holding  damages  recovered  against  receiver 
properly  classed  as  operating  expenses;  Mobile  etc.  R.  R.  Co.  v.  Davis, 
62  Miss.  277,  and  Ryan  v.  Hays,  62  Tex.  49,  both  holding  earnings 
chargeable  with  expense  caused  by  injuries  to  person;  Eain  v.  Smith, 
80  N.  T.  470,  holding  receiver,  in  possession  by  virtue  of  contract,  liable 
for  personal  injuries;  Hand  v.  Savannah  etc.  R.  R.  Co.,  17  S.  C.  268, 
where  there  were  no  "profits,"  held  claims  not  payable  out  of  corpus; 
White  v.  Keokuk  etc.  R.  R.  Co.,  52  Iowa,  101,  2  N.  W.  1019,  arguendo. 

Distinguished  in  Central  Trust  Co.  v.  East  Tennessee  R.  R.  Co.,  59 
Fed.  524,  holding,  under  acts  of  March  3,  1887,  and  August  13,  1888, 
receiver  appointed  by  Federal  court  may  be  sued  in  any  competent 
court,  without  leave;  Lyman  v.  Central  Vermont  R.  R.  Co.,  59  Vt.  184, 
10  Atl.  355,  holding  railroad  leased  by  receiver  liable  to  suit  for  per- 
sonal injuries,  without  leave  of  court. 

Liability  of  railroad  corporations  while  road  is  in  hands  of  trustees 
or  receivers.    Note,  5  Am.  St  Rep.  315. 
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Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  425,  426. 

Priority  of  claims  against  property  in  receiver's  hands  oyer  recorded ' 
Hens.    Note,  2  L.  R.  A.  (N.  S.)  1049. 

Allowance  was  properly  made  to  receiver  of  railroad  for  counsel  fees, 
agreed  to  be  paid  by  trustee  for  foreclosure  of  mortgages  against  railroad, 
the  final  prosecution  of  which  was  prevented  by  Civil  War  and  subsequent 
proceedings. 

Approved  in  Butler  v.  Conweil,  14  Wyo.  172,  82  Pac.  051,  where  credi- 
tors of  insolvent  consented  to  complainant's  employment  as  their 
attorney  to  recover  for  their  benefit  funds  belonging  to  insolvent,  com- 
plainant entitled  to  preferred  claim  on  fund  for  value  of  services  whether 
fund  recovered  before  or  after  appointment  of  receiver;  Trustees  v. 
Greenough,  105  U.  S.  536,  26  L.  Ed.  1161,  allowing  counsel  fees  out  of 
trust  fund  to  one  securing  proper  application  of  trust  property;  Bound 
v.  South  Carolina  R.  R.  Co.,  59  Fed.  512,  charging  counsel  fees  upon 
parts  of  proceeds  appropriated  to  payment  of  various  mortgages,  re- 
spectively; United  States  v.  Boyd,  79  Fed.  860,  securing  attorney's  fees 
out  of  funds  to  be  realized  from  sale;  D.  A.  Tompkins  Co.  v.  Chester 
Mills,  90  Fed.  39,  allowing  trustee  counsel  fees  for  coming  in  and  per- 
fecting sale;  McLane  v.  Placerville  etc.  R.  R.  Co.,  66  Cal.  623,  6  Pac. 
759,  allowing  receiver  counsel  fees  expended  in  proper  discharge  of 
trust ;  Grays  v.  Matthews,  17  Utah,  317, 53  Pac.  977,  protecting  attorney's 
lien  on  judgment  in  foreclosure,  to  amount  of  his  fees;  Finance  Co.  v. 
Charleston  etc.  R.  R.  Co.,  52  Fed.  680r  arguendo. 

Distinguished  in  Massachusetts  etc.  Const.  Co.  v.  Township  of  Gill's 
Creek,  48  Fed.  147,  refusing  lien  upon  judgment  for  attorney's  fees  for 
services  in  other  courts ;  Vermont'  etc.  R.  R.  Co.  v.  Vermont  C.  R.  R.  Co., 
50  Vt.  581,  holding  one  an  agent,  and  not  receiver,  and  not  authorized 
to  sell  property  to  pay  debts ;  Fowler  v.  Lewis,  36  W.  Va.  147,  14  S.  E. 
459,  holding  attorney  had  no  lien  on  land  for  services  in  defending  suits 
against  estate. 

Lien  of  attorneys.    Note,  51  Am.  St.  Rep.  266. 

Power  to  charge  property  recovered  or  preserved  through  services 
of  attorney.    Note,  24  E.  R.  0.  716. 

Miscellaneous.    Miscited  in  Fagan  v.  Boyle  etc.  Co.,  65  Tex.  331. 

93  XT.  S.  355-366,  23  L.  Ed.  903,  NORTON  y.  SWITZEE. 

State  legislatures  cannot  create  maritime  lien,  nor  confer  jurisdiction 
upon  State  court  to  enforce  such  by  proceeding  in  rem,  as  practiced  in 
admiralty  courts. 
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Approved  in  The  Athinai,  230  Fed.  1018,  State  cannot  create  lien  en- 
forceable in  admiralty  against  foreign  ship  for  expenses  of  health  offi- 
cer with  respect  to  passengers  or  crew;  The  Willapa,  25  Or.  76,  34  Pac. 
690,  holding  State  court  could  not  enforce  lien  for  supplies  by  proceed- 
ings in  rem;  State  v.  Cox,  63  N.  J.  L.  512,  44  Atl.  206,  contract  for  re- 
pairs in  home  port  not  cognizable  in  State  court. 

Distinguished  in  The  Illinois,  2  Plipp.  409,  Fed.  Cas*  7005,  holding 
lien  created  by  State  statute  for  supplies  furnished  at  home  port  not . 
maritime. 

« 

Assignee  may  defend  as  well  as  prosecute  all  actions  pending  at  time 
debtor  is  adjudged  bankrupt,  in  which  such  bankrupt  is  a  party. 

Approved  in  Thatcher  v.  Rockwell,  105  U.  S.  469,  26  L.  Ed.  950,  hold- 
•  ing  bankrupt  could  prosecute  in  his  own  name  with  consent  of  assignee ; 
In  re  Moller,  14  Blatchf .  211,  Fed.  Cas.  9700,  where  assignee  was  joined 
with  bankrupt  as  defendant  in  action  to  foreclose  in  State  court. 

Distinguished  in  Gray  v.  United  States,  113  Fed.  213,  51  C.  C.  A.  170, 
holding  fact  that  plaintiff  declined  to  give  additional  replevin  bond  to 
bankruptcy  trustees  as  condition  precedent  to  putting  books  sold  to 
bankrupt  on  market  for  benefit  of  action  "not  ground  for  prorating  value; 
Buck  Stove  &  Range  Co.  v.  Vickers,  80  Kan.  36,  101  Pac.  670,  where 
claim  was  assigned  before  suit  but  assignee  did  not  appear  in  suit  and 
set  up  assignment  till  after  plaintiff  assignor  had  become  bankrupt,  and 
no  mistake  was  shown  as  to  name  in  which  suit  was  brought,  suit  was 
properly  dismissed. 

If  amount  due  creditor  is  in  dispute,  suit,  by  leave  of  bankruptcy  court, 
may  proceed  to  Judgment  for  purpose  of  ascertaining  amount  due,  but  execu- 
tion must  be  stayed. 

Approved  in  Bear  v.  Chase,  99  Fed.  923,  40  C.  C.  A.  182,  holding  where 
act  of  bankruptcy  alleged  in  involuntary  petition  is  that  debtor  suffered 
certain  creditors  to  obtain  preference  by  attachment,  bankruptcy  court 
may  on  order  to  show  cause  in  bankruptcy  proceeding  enjoin  creditors 
from  further  attachment  proceedings;  Hill  v.  Harding,  107  U.  S.  633, 
27  L.  Ed.  494,  2  Sup.  Ct.  406,  staying  action  in  State  court  where  bank- 
rupt had  made  application ;  In  re  Stansfield,  4  Sawy.  339,  340,  Fed.  Cas. 
13.294,  holding  judgment  obtained  by  creditor  merely  fixed  amount  prov- 
able in  bankruptcy;  Lewis  v.  Higgins,  52  Md.  617,  holding  judgment 
might  proceed  against  defendant  if  bankruptcy  proceedings  terminated 
without  discharge;  dissenting  opinion  in  Wells  v.  Edmison,  4  Dak.  59, 
22  N.  W.  504,  majority  holding  bankrupt  precluded  from  disputing 
judgment  by  default  against  him. 

Distinguished  in  Mattocks  v.  Farrington,  2  Heisk.  335,  Fed.  Cas.  9298, 
holding  court'  could  render  judgment,  etc.,  where  attachment  was  made 
more  than  four  months  prior  to  bankruptcy  proceedings. 


; 
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Assignee  was  properly  made  party  to  suit  in  representative  capacity 
in  place  of  bankrupt,  but  judgment  could  not  be  bad  against  him  in  hi* 
individual  character. 

Approved  in  The  Alert,  199  Fed.  544,  trustee  in  bankruptcy  inter- 
vening in  suit  commenced  by  bankrupt  cannot  become  liable  for  costs 
accrued  before  intervention;  In  re  Neely,  108  Fed.  372,  holding  judg- 
ment for  damages  for  detention  of  property  cannot  be  preferred  over 
other  claims  against  bankrupt  where  trustee  never  had  possession  of 
property  and  was  not  responsible  for  its  detention. 

Seamen  nave  maritime  lien  for  wages;  but  rule  was  never  extended  to 
master  except  where  created  by  statute. 

Approved  in  Bruce  v.  Murray,  123  Fed.  371,  59  C.  G.  A.  494,  holding 
master  has  no  lien  for  wages ;  The  Ripon  City,  102  Fed.  180,  42  G.  G.  A. 
247,  holding  no  lien  on  ship  exists  for  damages  from  breach  of  charter- 
party  making  charterer  ship's  agent  for  adjustment  of  general  average; 
The  Nebraska,  75  Fed.  599,  21  C.  C.  A.  448,  dismissing  intervening  libel 
by  master  to  enforce  alleged  lien. 

Maritime  lien  does  not  arise  in  contract  for  repairs  and  supplies  to  vessel 
in  home  port,  but  it  is  competent  for  State  legislatures  to  create  such  lien 
as  they  deem  expedient,  not  amounting  to  regulation  of  commerce,  and  to 
enact  reasonable  rules  for  their  enforcement. 

Approved  in  The  Illinois,  2  Flipp.  404,  408,  Fed.  Cas.  7005,  enforcing 
lien  created  by  State  statute  for  supplies  furnished  in  home  port;  The 
Gilbert  Knapp,  37  Fed.  214,  holding  stevedore  had  no  maritime  lien  for 
services  rendered  in  home  port;  State  v.  Cox,  63  N.  J.  L.  512,  44  Atl. 
206,  contract  for  repairs  in  home  port  not  cognizable  in  State  court. 

Modified  in  The  Glide,  167  U.  S.  618,  42  L.  Ed.  300,  17  Sap.  Gt.  934 
(reversing  157  Mass.  526,  34  Am.  St.  Rep.  306,  33  N.  E.  163,  but  see  die 
senting  opinion  in  157  Mass.  533,  34  Am.  St.  Rep.  310,  33  N.  £.  166), 
holding  -enforcement  in  rem  of  lien  created  by  State  statute  for  supplies, 
etc.,  furnished  in  home  port  not  within  jurisdiction  of  State  court. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  217. 
What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  408/ 

Contracts  for  shipbuilding  are  not  maritime,  and  are  not  enforce- 
able in  rem. 

Approved  in  The  William  Windom,  73  Fed.  498,  dismissing  libel  in 
rem  for  labor  done  in  construction  of  ship. 

93  U.  8.  366-379,  28  L.  Ed.  907,  OOHN  v.  UNITED  STATES  CORSET  OO. 

Patent  is  not  invalid  unless  earlier  published  description  exhibits  in- 
vention in  such  full  and  intelligible  manner  as  to  enable  persons  skilled  in 
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the  art  to  which;  Invention  1*  related  to  comprehend  It  without  assistance 
from  patent. 

Approved  in  Hassam  Paving  Co.  v.  Consolidated  Contract  Co.,  215 
Fed.  117,  applying  rule  to  patent  for  pavement  and  process;  Read 
Machinery  Co.  v.  Jaburg,  212  Fed.  954,  applying  rule  to  patent  for  cake- 
mixing  machine;  Johns-Pratt  Co.  v.  Snow,  212  Fed.  176,  applying  rule 
to  patent  for  electric  safety  fuse;  Pope  Mfg.  Co.  v.  Arnold,  Schwinn 
Co.,  177  Fed.  425,  and  Pope  Mfg.  Co.  v.  Arnold,  Schwinn  &  Co.,  193  Fed. 
652, 113  C.  C.  A.  517,  both  holding  patent  for  pedal  shaft-bearing  tube 
for  bicycles  void  for  lack  of  invention  in  view  of  prior  art  as  shown  by 
printed  publications ;  National  Electric  Signaling  Co.  v.  United  Wireless 
Telegraph  Co.,  189  Fed.  737,  applying  rule  to  patent  for  system  of  trans- 
mission of  energy  by  electro-magnetic  waves;  Underwood  Typewriter 
Co.  v.  Elliott-Fisher  Co.,  165  Fed.  930,  applying  rule  to  patent  for  tabu- 
lating attachment  for  typewriters;  Comptograph  Co.  v.  Universal  etc. 
Mach.  Co.,  142  Fed.  543,  where  inventor  of  computing  machine  took 
model  to  Census  Bureau,  where  it  was  used  for  week  .to  test  its  effi- 
ciency and  several  years  later  he  obtained  patent,  patent  valid;  Victor 
Talking  Mach.  Co.  v.  American  Graphophone  Co.,  140  Fed.  866,  Berliner 
patent  No.  534,543,  for  improvements  in  talking  machines  not  invali- 
dated by  prior  public  use;  Pettibone  etc.  Co.  v.  Pennsylvania  Steel  Co., 
133  Fed.  737,  applying  rule  where  foreign  patent  claimed  to  have  antici- 
pated American  patent;  Fay  v.  Mason,  120  Fed.  509,  holding  Fay  re- 
issue No.  11,664,  for  collar  and  cuff  ironing  machine,  and  No.  678,949, 
for  improvement  thereon,  valid  and!  infringed;  Cimiotti  Unhairing  Co. 
v.  Comstock  Unhairing  Co.,  115  Fed.  524,  holding  Sutton  patent  No. 
383,258,  for  machine  for  removing  hairs  from  furs,  not  anticipated; 
In  re  Appeal  of  Schaeffer,  2  App.  D.  C.  8,  9,  claim  for  patent  for  dye  held 
anticipated  for  prior  published  description ;  Downton  v.  Yeager  Milling 
Co.,  108  U.  S.  471,  27  L.  Ed.  791,  3  Sup.  Ct.  13,  holding  patent  for  method 
of  making  flour  anticipated,  and  not  infringed ;  Eames  v.  Andrews,  122 
U.  S.  66,  30  L.  Ed.  1073,  7  Sup.  Ct.  1088,  sustaining  "driven  well  pat- 
ent"; The  United  States  Bung  Mfg.  Co.  v.  Independent  etc.  Co.,  24 
Blatchf.  411,  31  Fed.  80,  holding  patent  for  improvement  in  bungs  void 
for  want  of  novelty ;  Chase  v.  Fillebrown,  58  Fed.  378,  holding  product 
with  "clean-knitted  face'1  not  described  in  prior  patents ;  Truman  v.  Car- 
vill  Mfg.  Co.,  87  Fed.  476,  holding  patent  for  improvement  in  breaking- 
earts  anticipated  and  void;  Simonds  Rolling  Mach.  Co.  v.  Hathorn  Mfg. 
Co.,  90  Fed.  207,  sustaining  patent  for  making  rolled-metal  forgings; 
Badische  etc.  Fabrik  v.  Kalle,  94  Fed.  167,  holding  new  patent  for  color- 
ing matter  valid. 

It  is  immaterial  that  process  of  making  patented  article  is  not  described 
In  prior  patent  where  claim  is  for  product;  it  Is  enough  if  article  Is  suffi- 
ciently described.    , 
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Approved  in  In  re  Decker,  36  App.  D.  C.  106,  patent  refused  for 
product  described  in  prior  patents,  though  devices  described  therein 
were  inoperative;  McCloskey's  Application  for  Patent,  3  McAr.  (D.  C.) 
23,  existence  of  English  patent  describing  improvement  and  mode  of 
effecting  is  ground  for  refusing  patent;  United  Nickel  Co.  v.  Pendleton, 
21  Blatchf .  235,  15  Fed.  747,  and  United  Nickel  Co.  v.  Melchior,  17  Fed. 
343,  both  sustaining  patent  for  nickel-plating  as  a  product ;  Chase  v. 
Fillebrown,  58  Fed.  378,  sustaining  patent  for  improvement  in  knit 
fabrics.   . 

Distinguished  in  Matheson  v.  Campbell,  69  Fed.  604,  holding  patent 
for  color  compound  not  anticipated  by  secret  and  unpublished  process 
known  in  Germany. 

Patent  of  improvement  in  corsets  to  M.  Conn  in  1873,  held  anticipated 
and  described  in  printed  publication  in  England  prior  to  supposed  invention, 
and  therefore  invalid. 

Approved  in  In  re  Arkell,  15  Blatchf.  439,  Fed.  Cos.  531,  holding 
device  to  open  paper  bags  not  patentable. 

93   U.   S.   379-387,   23  L.   Ed.   920,   DODGE    V.   FBEEDMAN'S   8AV.    & 
TEUST  00. 

Declarations  made  by  holder  of  chattel,  or  promissory  note,  while  he 
held  it,  are  not  competent  evidence  in  suit  upon  it,  or  in  relation  to  it,  by 
a  subsequent  owner. 

Approved  in  Decker  v.  Decker,  64  Neb.  246,  89  N.  W.  798,  applying 
rule  where  unrecorded  deed  absolute  in  form  was  by  parol  shown  to  be 
mortgage;  Merkle  v.  Beidleman,  165  N.  Y.  25,  58  N.  E.  758,  holding  dec- 
larations of  mortgagee  prior  to  assignment  of  mortgage  inadmissible  in 
suit  by  assignee  to  foreclose;  Lazensky  v.  Supreme  Lodge  Knights  of 
Honor,  24  Blatchf.  538,  31  Fed.  595,  holding  admission  of  want  of  good 
standing  in  lodge  not  admissible  against  beneficiary  holding  certificate; 
Shober  v.  Jack,  3  Mont.  353,  holding  declarations  of  payee  at  time  he 
was  holder  inadmissible  in  suit  by  indorsee;  Flannery  v.  Van  Tassel, 
127  N.  Y.  633,  27  N.  E.  394,  holding  declarations  of  vendor  of  personal 
property  not  admissible  against  vendee  purchasing  in  good  faith ;  Watts 
v.  She  well,  31  Ohio  St.  337,  holding  declarations  of  deceased  trustee  in- 
admissible against  owner  of  judgment  which  was  to  be  paid  by  trustee; 
Singer  Mfg.  Co.  v.  Chalmers,  2  Utah,  546,  holding  statement  of  mort- 
gagor not  a  party  to  the  action  could  not  be  admitted  to  affect  rights  of 
mortgagee;  Dial  v.  Life  Assn.,  29  S.  C.  580,  rejecting  declarations  by 
husband  in  suit  by  wife  on  his  life  insurance. 

Criticised  in  Smith  v.  Goethe,  159  Cal.  637,  Ann.  Oas.  19120,  1205, 
115  Pac.  226,  admission  of  grantor  of  personalty  is  admissible  against 
successor  of  parties. 
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Declarations  or  admissions  of  grantor  of  personalty  made  while 
owner  thereof  as  evidence  against  grantee.  Note,  Ann.  Oas. 
1912C,  1211,  1212. 

Declarations  of  one  In  possession  of  land  are  competent  to  snow  charac- 
ter in  which  he  claimed,  but  not  to  sustain  .or  destroy  record  tittle. 

Approved  in  Godfrey  v.  Dixon  Power  etc.  Co.,  247  111.  128,  93  N.  E. 
118,  following  rule;  Phillips  v.  Laughlin,  99  Me.  36,  105  Am.  St.  Rep. 
253,  58  Atl.  68,  declarations  by  predecessor  in  title  of  party  to  action 
involving  title,  as  to  invalidity  of  deed,  are  inadmissible;  Gantt  v.  Trott, 
107  Md.  328,  68  Atl.  612,  holding  in  contest  between  claimants  through 
mother  and  through  father,  statements  of  deceased  made  while  living 
on  land  that  he  got  it  from  mother  were  admissible,  records  being  lost; 
Steeple  v.  Downing,  60  Ind.  503,  admitting  statements  of  one  disclaim- 
ing title  to  land  on  which  he  had  cut  timber;  Fredericks  v.  Davis,  3 
Mont.  256,  holding  grantor,  with  full  knowledge  of  facts,  could  not  im- 
peach his  own  deed  to  another;  dissenting  opinion  in  People  v.  Blake, 
60  Cal.  511,  majority  holding  declarations  to  prove  dedication  of  public 
street  admissible. 

Explained  in  Dooley  v.  Baynes,  86  Va.  648,  10  S.  E.  975,  holding  dec- 
larations by  one  in  possession  in  disparagement  of  his  title  admissible 
against  those  claiming  under  him. 

Distinguished  in  Washoe  Copper  Co.  v.  Junila,  43  Mont.  187,  115  Pao. 
919,  where  person  claimed  land  under  placer  patent  and  quartz  loca- 
tion, declarations  that  quartz  lode  was  known  when  placer  patent  was 
issued  are  not  admissible  against  grantee  of  placer  patent. 

Declarations  of  former  owners  of  land  as  evidence  against  their 
successors  in  title.    Note,  134  Am.  St.  Rep.  612,  615. 

Admissibility  of  declarations  in  disparagement  of  title.  Note,  2 
Ann.  Gas.  6. 

Collecting  bank  is  agent  of  holder  of  note,  and  in  no  sense  agent  of 
maker. 

Approved  in  Morris  v.  Eufaula  Nat.  Bank,  122  Ala.  591,  25  South. 
502,  holding  where  collecting  bank  receives  from  debtor  check  for 
amount  due  creditor  drawn  on  another  bank  in  same  place,  and  before 
close  of  banking  hours  of  next  day  bank  on  which  check  drawn  fails, 
payment  of  claim  by  debtor  does  not  render  collecting  bank  liable; 
M'Donncll  v.  Burns,  83  Fed.  868,  28  C.  C.  A.  174,  where  collecting  bank 
transferred  note  by  indorsement  to  third  party;  Anderson  v.  Gill,  79 
Md.  317,  47  Am.  St.  Rep.  406,  25  L.  R.  A.  204,  29  Atl.  529,  holding  payee 
bound  by  act  of  collecting  bank  in  receiving  check  instead  of  money  in 
payment  of  draft. 

Care  required  of  bankers  acting  as  agents  or  bailees.  Note,  38  Am. 
St  Rep.  777. 
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Where  intention  to  continue  existence  of  note  and  security  If  proved, 
and  owner  receives  payment  from  a  stranger,  the  transaction  is  regarded 
as  a  purchase  and  not  as  payment,  and  negotiability  remains  after  maturity 
as  before,  subject  to  equities  between  parties. 

Approved  in  Capwell  v.  Machon,  21  R.  L  523,  45  Atl.  260,  following 
rale;  District  of  Columbia  v.  Washington  4te.  R.  Co.,  4  Mackey  (D.  C), 
226,  holding  where  District  on  failure  of  street  railway  companies  to 
repair  tracks  did  work,  it  could  sue  in  assumpsit  for  cost  on  theory  that 
surety  discharging  debt  does  so  at  implied  request  of  principal;  Mar- 
quardt  Sav.  Bank  v.  Freund,  80  Mo.  App.  664,  holding  under  evidence 
where  maker  acting  for  another  took  up  from  bank  his  note,  it  was  pur- 
chase; Sturgis  v.  Baker,  43  Or.  243,  72  Pac.  746,  where  note  sent  to  bank 
for  collection  was  paid  after  maturity  by  cashier  who  was  not  liable 
thereon,  transaction  is  purchase  by  cashier  and  not  payment;  Sturgis  v. 
Baker,  39  Or.  544,  65  Pac.  811,  Napplying  rule  where  note  executed  by  de- 
fendant was  in  possesison  of  plaintiff's  intestate  at  death  and  intestate 
was  cashier  of  bank  to  which  note  was  sent  for  collection  after  maturity; 
Central  Trust  Co.  v.  Cincinnati  etc.  R.  R.  Co.,  58  Fed.  505,  holding,  in 
exchange  of  securities,  it  was  intended  that  old  should  be  extinguished; 
New  York  Security  etc.  Co.  v.  Lombard  Inv.  Co.,  65  Fed.  276,  holding 
an  assignment  by  payee  of  note  and  payment  of  debt  did  not  operate 
as  satisfaction ;  M  'Donnell  v.  Burns,  83  Fed.  868,  28  C.  C.  A.  174,  hold- 
ing note  and  mortgage  not  extinguished  where  payment  was  made  by 
stranger  to  agent  of  payee  who  indorsed  it  to  him;  Chappell  v.  Mc- 
Keough,  21  Colo.  277,  40  Pac.  770,  where  note  was  paid  by  stranger  after 
maturity,  held  a  purchase;  Davis  v.  Schlemmer,  150  Ind.  477,  481,  50 
N.  E.  374,  376,  holding  judgment  not  satisfied  where  it  was  paid  by  one 
who  had  become  replevin  bail  to  stay  execution;  Cassen  v.  Brandt,  97 
Va.  8,  32  S.  E.  793,  holding  transaction  a  purchase  where  one  bought 
note  of  bank  not  knowing  it  was  left  for  collection;  dissenting  opinion 
in  Peake  v.  New  Orleans,  139  U.  S.  375,  35  L.  Ed.  148,  11  Sup.  Ct.  553, 
majority  holding  issue  and  delivery  of  bonds  paid  assessments  charged 
against  city. 

Distinguished  in  Binford  v.  Adams,  104  Ind.  45,  3  N.  E.  756,  holding, 
under  circumstances,  payment  of  note  by  stranger  discharged  obliga- 
tion; Swope  v.  Leffingwell,  4  Mo.  App.  535,  holding  notes  secured  by 
trust  deed  extinguished  by  making  and  discounting  of  another  note. 

Miscellaneous.    Miscited  in  State  v.  New  Orleans,  34  La.  Ann.  1150. 

93  IT.  8.  387-302,  23  L.  Ed.  931,  CAULANAN  v.  HUBUEST. 

A  treasurer's  deed  of  lands  sold  for  taxes,  under  Iowa  statute,  is  prima 
fade  evidence  that  sale  was  made,  and  if  there  was  a  bona  fide  sale,  is  con- 
clusive evidence  that  it  was  made  at  proper  time  and  conducted  in  proper 
manner. 
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Approved  in  O'Keefe  v.  Dillenheek,  15  Okl.  444,  83  Pac.  542,  where 
purchaser  under  delinquent  tax  deed  valid  on  face  has  taken  possession, 
former  owner  cannot  avoid  deed  unless  action  brought  within  one  year 
after  recording  of  deed;  Gibson  v.  Pekarek,  25  S.  D.  293,  Ann.  Gas. 
1912B,  944,  126  N.  W.  602,  legislature  can  make  tax  deed  conclusive 
evidence  of  all  proceedings  except  such  as  are  jurisdictional;  Virginia 
Coal  Co.  v.  Thomas,  97  Va.  538,  541,  34  S.  E.  488,  489,  upholding  Code, 
§  661,  shutting  off  all  defenses  against  purchaser  of  delinquent  tax 
lands ;  Burbank  v.  People,  90  111.  555,  holding  statute  constitutional  mak- 
ing collector's  report  prima  facie  evidence  of  regularity  of  assessment; 
In  re  Douglas,  41  La.  Ann.  768,  6  South.  676,  holding  tax  deed,  by  virtue 
of  statute,  conclusive  evidence  of  required  proceedings;  Henderson  v. 
Ellerman,  47  La.  Ann.  312,  16  South.  824,  sustaining  tax  sale;  Larson 
v.  Dickey,  39  Neb.  471,  42  Am.  St.  Rep.  599,  58  N.  W.  169,  holding  tax 
deed  conclusive  evidence  that  clerk  had  complied  with  statute  in  enter- 
ing delinquent  tax;  Cooper  v.  Freeman  L.  Co.,  61  Ark.  48,  32  S.  W.  496, 
arguendo;  Holmes  v.  Hunt,  122  Mass.  517,  23  Am.  Rep.  386,  holding 
statute  constitutional  making  auditor's  report  prima  facie  evidence  upon 
matters  of  account. 

Distinguished  in  Roberts  v.  First  Nat.  Bank,  8  N.  D.  511,  79  N.  W. 
1051,  holding  tax  deed  could  not  be  made  conclusive  evidence  that  assess- 
ment had  been  made. 

Recitals  in  tax  deeds  as  evidence.    Note,  17  Am.  Dec.  509,  513. 

Power  of  legislature  to  make  tax  deeds  prima  facie  or  conclusive 
evidence,  or  to  shut  off  defenses  thereto.  Notes,  4  Am.  St.  Rep. 
188;  36  Am.  St.  Rep.  684,  688. 

Validity  of  statutes  making  certain  facts  prima  facie  evidence. 
Note,  6  Ann.  Oas.  746. 

93  U.  S.  393-396,  23  I*.  Ed.  887,  MUTUAL  LIFE  IKS.  CO.  V.  SNYDER. 

Omission  of  Judge  to  Instruct  Jury  on  particular  aspect  of  case,  however 
material,  cannot  be  assigned  for  error,  unless  his  attention  was  called  to  it 
with  request  to  Instruct  upon  it. 

Approved  in  Frizzell  v.  Omaha  St.  Ry.  Co.,  124  Fed.  180,  59  C.  C.  A. 
382,  applying  rule  in  action  for  damages  for  injuries  to  street-car  pas- 
senger in  alighting;  Colorado  etc.  Ry.  Co.  v.  Webh,  36  Colo.  229,  85  Pac. 
685,  instruction,  in  suit  for  injury,  held  not  erroneous  for  failure  to 
define  negligence  where  defendant  did  not  request  instruction  thereon; 
Backus  v.  Fort  St.  Union  Depot  Co.,  169  U.  S.  575,  42  L.  Ed.  861,  18 
Sup.  Ct.  452,  holding  failure  to  give  instruction  not  asked  for  not  error; 
Northern  Pac.  R.  R.  Co.  v.  Lewis,  51  Fed.  665,  2  C.  C.  A.  446,  holding 
plaintiff  in  error  had  waived  right  to  have  further  charges;  Eastern 
Oregon  Land  Co.  v.  Cole,  92  Fed.  953,  35  C.  C.  A.  100,  holding  failure 
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to  define  "adverse  possession"  not  error  where  no  request  was  made; 
Blount  v.  State,  30  Fla.  294,  11  South.  548,  holding  omission  to  instruct 
as  to  what  constituted  murder  in  first  and  second  degrees  not  error. 

Court  cannot  review  Instructions  to  which  there  was  no  exception. 
Approved  in  Willingham  v.  State,  21  Fla.  785,  holding  objection  to 
remarks  of  counsel  not  ruled  upon  nor  excepted  to  cannot  be  reviewed; 
Ortiz  v.  State,  30  Fla.  285,  11  South.  618,  holding  objection  to  evidence 
abandoned  and  waived. 

Meaning  of  term  "severe"  or  "serious"  illness  in  application  for 
life  insurance.    Note,  20  Ann.  Oas.  292. 

Presumption,  burden  of  proof  and  weight  and  sufficiency  of  evi- 
dence of  suicide  relied  on  as  defense  to  action  on  life  insurance 
policy  or  benefit  certificate.    Note,  17  Ann.  Oas.  32. 

Miscellaneous.  Cited  in  Collins  v.  Catholic  Order  of  Foresters,  43 
Ind.  App.  556,  88  N.  E.  89,  to  point  that  whether  attacks  of  biliousness 
and  indigestion  constitute  "severe  illness"  was  question  for  jury. 

93  U.  8.  396-405,  23  I*.  Ed.  889,  EX  PARTE  KARSTENDICK. 

One  convicted  of  crime  in  Federal  courts  and  sentenced  for  longer  term 
than  one  year  may  be  imprisoned,  at  discretion  of  court,  in  a  State  peni- 
tentiary, whether  hard  labor  is  part  of  punishment  or  not. 

Approved  in  Fields  v.  United  States,  27  App.  D.  C.  450,  under  sec- 
tions 5539  and  5546,  Revised  Statutes,  where  imprisonment  is  for  more 
than  year  and  to  be  served  in  State  penitentiary,  prisoner  is  subject  to 
same  discipline  as  State  prisoners;  Mackin  v.  United  States,  117  U.  S. 
352,  29  L.  Ed.  911,  6  Sup.  Ct.  779,  holding  crime  punishable  in  State 
prison  an  infamous  crime,  and  accused  could  only  be  held  on  indict- 
ment by  grand  jury;  In  re  Mayfield,  141  U.  S.  114,  86  L.  Ed.  637,  11 
Sup.  Ct.  940,  holding  crime  punishable  with  hard  labor  not  within  juris- 
diction of  new  Federal  court  in  Indian  Territory;  United  States  v. 
Pridgeon,  153  U.  S.  60,  36  L.  Ed.  636,  14  Sup.  Ct.  750  (reversing  57  Fed. 
201),  holding  sentence  to  Ohio  penitentiary  not  void  because  it  involved 
sentence  to  hard  labor;  United  States  v.  Tod,  25  Fed.  816,  holding  one 
could  not  be  sentenced  to  Ohio  penitentiary  upon  prosecution  by  infor- 
mation; Ex  parte  M'Clusky,  40  Fed.  73,  holding  larceny,  under  laws  of 
United  States,  an  infamous  crime,  and  punishable  only  upon  indictment 
or  presentment  by  grand  jury ;  Gardes  v.  United  States,  87  Fed.  184,  30 
C.  C.  A.  596,  striking  out  words  "at  hard  labor"  in  sentence,  although 
confinement  in  State  prison  involved  hard  labor;  Durham  v.  State,  89 
Tenn.  735,  18  S.  W.  76,  sustaining  statute  authorizing  hard  labor  as 
means  of  discipline  in  prison ;  Topeka  v.  Boutwell,  53  Kan.  35,  27  L.  R.  A. 
609,  35  Pac.  823,  holding  ordinance  valid,  authorizing  employment  at 
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labor,  of  prisoners  in  city  prison;  In  re  Mills,  135  U.  S.  266,  84  L.  Ed. 
109,  10  Sup.  Ct.  763,  and  United  States  v.  Coppersmith,  2  Flipp.  553, 
4  Fed.  204,  both  arguendo. 

In  cases  where  statute  makes  hard  labor  part  of  the  punishment,  it  is 
Imperative  upon  court  to  include  that  in  its  sentence. 

Approved  in  Weems  v.  United  States,  217  U.  S.  382,  19  Ann.  Oas.  705, 
54  L.  Ed.  804,  30  Sup.  Ct.  544,  holding  void  section  56  of  Philippine 
Penal  Code,  and  sentence  thereunder  as  imposing  excessive  and  cruel  and 
unusual  punishment ;  Bryant  v.  United  States,  214  Fed.  52,  130  C.  C.  A. 
491,  holding  failure  to  impose  hard  labor  as  part  of  sentence  did  not 
injure  defendant  and  prevent  resentence ;  Sorenson  v.  United  States,  168 
Fed.  787,  94  C.  C.  A.  181,  sentence  for  breaking  postoffice  is  fatally  de- 
fective when  not  imposing  hard  labor;  United  States  v.  Braun  &  Fitts, 
158  Fed.  457,  sentence  for  violating  of  oleomargarine  law  must  include 
both  fine  and  imprisonment;  In  re  Welty,  123  Fed.  123,  holding  where 
sentence  to  imprisonment  did  not  contain  requirement  of  hard  labor  as 
prescribed  by  statute,  it  may  be  amended  nunc  pro  tunc  at  subsequent 
term ;  Jackson  v.  United  States,  102  Fed.  488,  42  C.  C.  A.  452,  holding 
error  in  inserting  words  "at  hard  labor"  in  sentence  in  Federal  court 
under  statute  prescribing  "imprisonment  in  penitentiary"  is  not  re- 
versible error  but  may  be  corrected  by  amendment  by  Circuit  Court  of 
Appeals;  dissenting  opinion  in  Ex  parte  Ellerd,  71  Tex.  Cr.  294,  Ann. 
Gas.  1916D,  361,  158  S.  W.  1150,  majority  holding  fine  for  contempt 
void  only  as  to  excess;  In  re  Johnson,  46  Fed.  481,  and  In  re  Christian, 
82  Fed.  201,  202,  holding  sentence  to  reformatory  for  six  months,  with- 
out labor,  for  crime  of  perjury,  void;  Harman  v.  United  States,  50  Fed. 
922,  holding  error  not  to  sentence  to  hard  labor  person  convicted  of 
mailing  obscene  papers ;  Woodruff  v.  United  States,~58  Fed.  768,  holding 
judgment  of  imprisonment,  without  fine,  required  by  statute,  invalid. 

Validity  of  sentences  differing  from  those  authorized  by  law.    Note, 
55  Am.  St.  Rep.  265. 

Exercise  by  court  of  discretionary  power,  conferred  by  statute,  as 
one  process  of  law.    Note,  2  Ann.  Oas.  818. 

Effect  of  excessive  sentence;    Note,  45  L.  R.  A.  138,  147. 

Right  to  compel  prisoners  to  labor.    Note,  27  L.  B.  A.  597. 

Finding  of  lower  court  that  there  was  no  penitentiary  in  State  of 
Louisiana  suitable  for  confinement  of  persons  convicted  of  crime  against 
United  States  was  conclusive,  and  not  reviewable  on  petition  for  habeas 
corpus,  and  upon  designation  of  attorney  general  might  be  executed  in. 
another  State. 

Approved  in  Ex  parte  Marlow,  75  N.  J.  L.  402,  68  Atl.  172,  where  com- 
mitment to  State  reformatory  failed  to  show  age  of  prisoner,  court  will 
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presume  on  habeas  corpus  that  trial  court  found  necessary  fact  as  to 
age  to  warrant  such  commitment;  Ex  parte  Wilson,  114  U. S3.  421,  29 
L.  Ed.  90,  5  Sup.  Ct.  937  (affirming  18  Fed.  35),  where  prisoner  was  con- 
fined in  house  of  correction  at  Detroit;  Kingen  v.  Kelley,  3  Wyo.  581, 
15  L.  R.  A.  184,  28  Pac.  42,  where  one  convicted  in  Wyoming  was  im- 
prisoned in  Illinois  State  prison  and  again  removed  to  Wyoming. 

Petitioner,  actually  confined  in  penitentiary  of  another  State,  for  Federal 
offense,  cannot  object  to  his  detention  by  its  officers,  where  the  State  itself 
does  not  object. 

Approved  in  In  re  Terrill,  66  Kan.  319,  71  Pac.  590,  holding  prisoner 
convicted  in  Oklahoma  may  be  sentenced  to  serve  term  of  imprisonment 
in  Kansas  penitentiary;  Ex  parte  Brooks,  29  Fed.  85,  holding  United 
States  prisoner  could  not  object  where  State  prison  was  removed  to 
another  place. 

98  U.  S.  405,  23  L.  Ed.  892,  EX  PABfE  HENDERSON. 
Not  cited. 

93  U.  S.  405-412,  23  L.  Ed.  962,  THE  JOHN  I*.  HA8BROTJ0K. 

Boles  of  navigation  are  required  to  be  observed  to  save  life  and  prop- 
erty, and  always  apply,  except  when  special  circumstances  render  a  departure 
indispensably  necessary  to  avoid  danger. 

Approved  in  The  Captain  Bennett,  171  Fed.  204,  starboard  hand  rale 
for  vessels  crossing  courses  is  not  applicable  to  vessels  in  winding  chan- 
nel; The  William  Chisholm,  153  Fed.  709,  82  C.  C.  A.  562,  starboard 
rule  refers  to  position  of  vessels  when  they  will  be  meeting  and  about 
to  pass,  and  not  to  position  when  signals  given  if  on  temporary  course; 
The  Columbia,  109  Fed.  668,  48  C.  C.  A.  596,  determining  fault  when 
tug  had  two  tows  on  separate  lines  and  shorter  one  parted  and  tug  at 
once  slackened  longer  line  but  tows  collided;  The  North  Star,  108  Fed. 
449,  applying  rule  under  special  rule  5  governing  navigation  of  St.  Mary's 
River,  which  requires  overtaking  vessel  desiring  to  pass  at  any  place 
where  that  is  permitted  to  signal  and  forward  vessel  to  answer  such 
signal ;  Belden  v.  Chase,  150  U.  S.  698,  S7  L.  Ed.  1227,  14  Sup.  Ct.  271, 
holding  regulations  of  supervising  inspectors  applicable  and  binding; 
The  New  York,  53  Fed.  556,  holding  colliding  steamers  at  fault  in  not 
observing  signals  and  for  not  stopping;  The  Mexico,  78  Fed.  656,  steamer 
held  liable  for  negligent  steering  in  crossing  bow  of  another  steamer. 

Necessary  changes  in  coarse  of  sailing  vessel,  to  avoid  natural  obstruc- 
tions, are  not  violations  of  sailing  rule,  which  requires  sailing  vessel  to  keep 
her  course  when  steamer  is  approaching. 

Approved  in  The  Queen  City,  189  Fed.  659,  vessel  overtaken  has  right 
to  pursue  course  according  to  channel  and  not  required  to  continue 
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straight  course,  after  passing  agreement  made ;  The  Clara  Davidson  v. 
The  Virginia,  24  Fed.  765,  but  holding  sailing  vessel  at  fault  for  chan- 
ging tack  where  there  was  sufficient  sea  room;  The  Iron  Chief,  63  Fed. 
293,  11  C.  C.  A.  196  (reversing  53  Fed.  511),  holding  steamer  liable  for 
collision  with  sailing  vessel  in  channel;  The  New  York,  82  Fed.  823,  27 
C.  C.  A.  154,  holding  steamer  not  at  fault  in  changing  usual  course  up 
river  to  avoid  tow. 

Distinguished  in  The  New  York,  175  U.  S.  208,  44  L.  Ed.  136,  20  Sup, 
Ct.  67,  holding  steamer  liable  for  keeping  her  course  to  pass  a  .barge. 

Sailing  vessel,  deviating  from  her  course,  to  follow  channel  of  river, 
is  not  Justified  In  continuing  course  across  channel  in  pathway  of  approaching 
steamer,  but  should  resume  regular  course  down  river. 

Approved  in  The  Servia,  149  U.  S.  153,  87  L.  Ed.  685, 13  Sup.  Ct.  820, 
holding  vessel  at  fault  in  collision  resulting  from  her  backing  out  of 
slip  in  unaccustomed  manner;  The  Victory,  168  U.  S.  418,  42  L.  Ed.  527, 
18  Sup.  Ct.  153,  holding  colliding  vessel  at  fault  for  not  following  course 
on  right  side  of  channel ;  The  Iron  Chief,  53  Fed.  511,  holding  schooner 
negligent  in  entering  narrow  channel,  and  in  not  keeping  her  course; 
Tow-Boat,  No.  1,  74  Fed.  911,  21  C.  C.  A.  169,  collision  between  steamer 
and  a  tow  in  channel  of  river;  The  New  York,  82  Fed.  824,  27  C.  C.  A. 
154  (reversing  53  Fed.  556),  holding  steamer  properly  resumed  course 
toward  mid-channel  after  passing  tow;  Baltimore  &  O.  R.  R.  Co.  v. 
Wheeling  etc.  Transp.  Co.,  32  Ohio  St.  140,  holding  collision  with  barge 
due  to  negligence  of  steamer  which  had  left  usual  channel  of  navigation. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  collision. 
Note,  45  Am.  Dec.  56. 

Duty  of  sailing  vessel  to  hold  her  course.    Note,  75  Am.  Dec.  603. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  St  Rep. 
48. 

93  U.  a  412-420,  23  L.  Ed.  933,  SAGE  v.  CENTRAL  B.  R.  CO. 

Supersedeas  ia~  statutory  remedy,  and  is  only  obtained  by  strict  com- 
pliance with  all  required  conditions,  and  appeals  must  be  taken  In  re- 
quired time. 

Approved  in  Roberts  v.  Kendrick,  211  Fed.  971, 128  C.  C.  A.  468,  fol- 
lowing rule;  Title  Guaranty  etc.  Co.  v.  United  States,  222  U.  S.  402,  56 
L.  Ed.  248,  32  Sup.  Ct.  168,  holding  stay  order  granted  to  give  time  to 
apply  for  certiorari  did  not  operate  to  extend  time  within  which  writ 
of  error  must  be  lodged  in  order  to  be  basis  for  supersedeas ;  Roberts  v. 
Kendrick,  211  Fed.  1024,  128  C.  C.  A.  559,  applying  rule  though  parties 
consented;  Odbert  v.  Marquet,  175  Fed.  47,  99  C.  C.  A.  60,  dismissing 
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cross-appeal  allowed  more  than  sixty  days  after  decree ;  Jabine  v.  Oates, 
115  Fed.  864,  holding  where  appeal  from  judgment  awarding  mandamus 
which  is  at  law  is  inadvertently  allowed,  bond  thereon  being  nullity  will 
not  operate  as  supersedeas;  New  England  R.  R.  Co.  v.  Hyde,  101  Fed. 
398,  399,  401,  41  C.  C.  A.  404,  holding  where  writ  of  error  and  bond 
are  not  filed  within  sixty  days  of  entry  of  judgment  complained  of, 
neither  Circuit  Court,  nor  judge  thereof,  nor  Circuit  Court  of  Appeals 
can  grant  supersedeas;  State  v.  North  Shore  Boom  &  Driving  Co.,  55 
Wash.  8,  103  Pac.  429,  writ  of  error  dismissed  for  want  of  jurisdiction 
does  not  supersede  judgment,  though  bond  given;  North  Shore  Boom 
&  Driving  Co.  v.  Nicomen  Boom  Co.,  52  Wash.  569,  101  Pac.  50,  appeal 
held  not  to  operate  as  supersedeas  for  failure  to  file  bond  and  lodge  copy 
of  writ  with  adverse  party;  dissenting  opinion  in  Sanborn  v.  Bay,  194 
Fed.  45,  114  C.  C.  A.  57,  majority  holding  judgment  not  final,  so  as  to 
start  time  for  supersedeas,  till  motion  for  new  trial  disposed  of;  Peugh  v. 
Davis,  110  U.  S.  228,  28  L.  Ed.  128,  4  Sup.  Ct.  18,  holding  where  appeal 
was  taken  in  time,  that  it  was  within  discretion  of  judge  of  appellate 
court  to  grant  supersedeas;  Rutherford  v.  Pennsylvania  Mut.  Life  Ins. 
Co.,  1  McCrary,  123,  1  Fed.  459,  holding  writ  of  error,  served  in  time, 
operated  as  supersedeas ;  Brown  v.  Evans,  8  Sawy.  504, 18  Fed.  57,  hold- 
ing right  to  supersedeas  lost,  unless  writ  of  error  was  served  within 
sixty  days;  Union  Mut.  Life  Ins.  Co.  v.  Windett,  36  Fed.  839,  holding 
appeal  not  taken  in  time  did  not  operate  as  supersedeas ;  Bound  v.  South 
Carolina  R.  R.  Co.,  55  Fed.  188,  holding  court  had  power  to  postpone 
sale  in  foreclosure,  pending  an  appeal,  without  supersedeas;  State  v. 
Laflin,  40  Neb.  445,  58  N.  W.  937,  holding  request  for  stay  of  execution 
not  filed  in  time;  Pearce  v.  Strickler,  9  N.  M.  48,  49  Pac.  728,  holding 
time  for  appeal  postponed  by  order  continuing  hearing  of  motion  for 
new  trial ;  dissenting  opinion  in  Nevada  Bank  v.  Steinmitz,  65  Cal.  221, 
3  Pac.  809,  majority  holding  motion  for  new  trial  operated  as  extension 
of  time  for  filing  writ  of  error  and  bond. 

Distinguished  in  Sanborn  v.  Bay,  194  Fed.  44, 114  C.  C.  A.  57,  holding 
judgment  not  final,  so  as  to  start  time  for  supersedeas,  till  motion  for 
new  trial  disposed  of. 

Implied  power  of  courts  to  issue  writs  of  supersedeas.    Note,  67  Am. 
St.  Rep.  715. 

To  make  nunc  pro  tunc  order  effectual  for  persons  allowed  to  Intervene 
for  purpose  of  taking  an  appeal,  it  must  appear  that  delay  was  act  of  court, 
not  of  parties,  and  that  injustice  will  not  be  done. 

Approved  in  Old  Nick  Williams  Co.  v.  United  States,  152  Fed.  929, 
82  C.  C.  A.  73,  delay  in  suing  out  writ  of  error  is  not  cured  by  nunc  pro 
tunc  order;  State  v.  Laflin,  40  Neb.  445,  58  N.  W.  937,  holding  order 
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of  court  erroneous,  recalling  order  of  sale  after  lapse  of  time  allowed 
for  staying  execution. 

Motion  filed,  to  set  aside  decree  by  persons  not  parties  to  suit,  does 
not  suspend  decree,  so  as  to  extend  time  In  which  appeal  will  be  allowed. 

Approved  in  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Hurst,  200 
Fed.  714, 119  C.  C.  A.  127,  right  of  vessel  owner  to  limitation  of  liability 
against  decree  for  collision  damage  in  suit  in  personam  is  not  waived 
by  giving  supersedeas  bond  on  appeal. 

Distinguished  in  Memphis  v.  Brown,  94  U.  S.  718,  24  L.  Ed.  245,  where 
motion  for  entering  of  new  judgment  was  made  by  parties  to  suit. 

(Persons,  who  are  parties  to  suit,  for  purposes  of  appeal,  and  have  per- 
fected same,  will  be  protected  to  extent  of  their  Interest. 

Approved  in  Stromberg  Motor  Device  Co.  v.  Zenith  Carburetor  Co., 
220  Fed.  157,  persons  whose  interests  are  affected  by  decree  can  be  made 
parties  and  allowed  to  appeal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.  Note,  66. L.  R.  A.  847,  848,  854,  859, 
865. 

Miscellaneous.  Cited  in  Sage  v.  Central  R.  R.  Co.,  96  U.  S.  712,  24 
I*.  Ed.  648,  and  Farmers'  Loan  etc.  Co.  v.  Central  R.  R.  Co.,  4  Dill.  541, 
Fed.  Cas.  4663. 

93  U.  B.  420-424,  23  I*  Ed.  936,  DE  BABY  V.  ABTHUB. 

Congress,  by  act  of  July  14,  1870,  imposing  tax  on  all  kinds  of  winesr 
intended  that  it  should  be  levied  on  the  quantity  as  well  as  on  the  bottle. 

Approved  in  Schmidt  v.  Badger,  107  U.  S.  87,  27  L.  Ed.  328,  1  Sup. 
Ct.  532,  holding  ale  and  beer,  imported  in  bottles,  subject  to  the  double 
duty;  De  Luze  v.  United  States,  84  Fed.  157,  but  holding,  under  act  of 
1894,  champagne  bottles  not  subject  to  separate  duty;  United  States  v. 
Keane,  84  Fed.  333,  holding,  under  act  of  1894,  duties  on  ginger  ale 
should  be  on  whole  ad  valorem  value,  including  cost  of  corking  and 
wiring. 

93  U.  8.  424-429,  23  I*.  Ed.  964,  OSTEBBEBO  v.  UNION  TBTTST  OO.  OF 
NEW  YORK. 

Title  of  purchaser  at  judicial  sale,  under  decree  of  foreclosure,  takes 
effect  by  relation  to  date  of  mortgage,  and  defeats  any  subsequent  lien  or 
encumbrance. 

Approved  in  Goodenough  v.  Warren,  5  Sawy.  498,  Fed.  Cas.  5534, 
holding  purchaser  at  judicial  sale  entitled  over  junior  grantee,  who 
took  with  knowledge  of  prior  sale;  Ruggles  v.  First  Nat.  Bank,  43  Mich. 
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198,  5  N.  W.  261,  holding  purchaser  at  foreclosure  sale  entitled  to  grow- 
ing crops;  Shanklin  v.  Franklin  L.  Ins.  Co.,  77  Ind.  272,  arguendo. 

Doctrine  of  relation.    Note,  15  Am.  Dec.  253. 

Lien  for  taxes  floes  not  stand  on  footing  of  ordinary  encumbrance,  and 
is  not  displaced  by  sale  under  pre-existing  judgment  or  decree. 

Approved  in  Delahunt  v.  Oklahoma  County,  226  Fed.  32,  applying  rule 
to  tax  liens  on  property  of  bankrupt;  Williams  v.  Hedrick,  101  Fed. 
877,  42  C.  C.  A.  75,  holding  under  3  Indiana  Rev.  Stats.  1894,  §  8640, 
where  owner  of  life  estate  was  made  defendant  in  suit  to  foreclose  in- 
valid  tax  lien,  but  remainderman  was  not,  and  land  sold  for  full  amount 
of  such  decree  purchaser  acquired  only  life  estate;  Tinsley  v.  Atlantic 
Mines  Co.,  20  Colo.  App.  63,  77  Pac.  13,  where  on  foreclosure  of  mort- 
gage one  made  defendant  under  allegation  that  he  claimed  interest  sub- 
ject to  the  mortgage  disclaimed,  saying  he  claimed  under  tax  lien,  he 
could  not  be  compelled  to  litigate  title  in  such  action;  Carstens  v.  City 
of  Seattle,  84  Wash.  102,  146  Pac.  386,  and  Shaler  v.  McAleese,  73  N.  J. 
Eq.  537,  68  Atl.  417,  both  applying  rule  to  street  improvement  lien; 
Hadley  v.  Hadley,  114  Tenh.  174,  87  S.  W.  254,  upholding  Acts  1897, 
pp.  5,  19,  §§4,  27,  changing  tax  system,  re-enacted  in  1899,  1901,  and 
1903,  under  which  lien  for  taxes  assessed  to  life  tenant  attaches  to  in- 
terest of  remainderman;  Richmond  v.  Williams,  102  Va.  741,  47  S.  E. 
846,  creditors  secured  by  trust  deed  are  not  owners  of  land,  within  Acts 
1891-92,  p.  505,  providing  notice  to  owners  before  improvement  assess- 
ments levied;  California  Loan  etc.  Co.  v.  Weis,  118  Cal.  494,  50  Pac. 
699,  holding  tax  lien  paramount  to  mortgage  lien;  Spratt  v.  Price,  18 
Fla.  303,  holding  purchaser  at  tax  sale  took  absolute  title;  Bloxham 
v.  Consumers  etc.  R.  R.  Co.,  36  Fla.  546,  51  Am,  St.  Rep.  51,  29  L.  R.  A. 
511,  18  South.  448,  holding  decree  of  sale  could  not  divest  State  of  its 
lien  for  taxes;  Wabash  etc.  R.  R.  Co.  v.  Commrs.  of  Drainage  Dist., 
134  111.  399,  10  L.  R.  A.  291,  25  N.  E.  785,  holding  lien  of  special  assess- 
ment given  by  statute  superior  to  that  of  deeds  of  trust;  Bellocq  v.  New 
Orleans,  31  La.  Ann.  473,  holding  sale  for  State  taxes  did  not  cancel 
State  or  city  taxes  of  subsequent  year;  Burfiend  v.  Hamilton,  20  Mont. 
347,  51  Pac.  162,  holding  lien  for  license  tax  took  precedence  over  mort- 
gage lien  on  saloon  fixtures,  etc. ;  dissenting  opinion  in  Blevins  v.  Smith, 
104  Mo.  602,  IS  L.  R.  A.  447,  16  S.  W.  218,  court  holding  tax  sale  did 
not  bar  widow's  dower  where  she  was  not  party  to  tax  proceedings. 

Limited  in  Miller  v.  Anderson,  1  S.  D.  544,  11  L.  R.  A.  820,  47  N.  W. 
959,  holding  lien  for,  personal  property  taxes  subordinate  to  lien  on  real 
estate  already  existing. 

Validity  and  construction  of  statute  giving  priority  to  lien  for  taxes. 
Note,  Ann.  Oas.  191SB,  523. 

Priority  of  claims  for  taxes.    Note,  29  L.  R.  A.  281. 
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Bole  of  caveat  emptor  applies  to  purchaser  at  Judicial  sale,  on  fore- 
closure, and  he  cannot  withhold  from  mortgagee  portion  of  his  bid  to  pay 
taxes  which  are  subsisting  liens  at  time  of  sale. 

Approved  in  First  Nat.  Bank  v.  Ewing,  103  Fed.  189,  43  G.  C.  A.  150, 
holding  where  foreclosure  decree  ordered  sale  subject  only  to  enumerated 
liens,  not  including  taxes  and  free  from  liens  of  parties  to  suit,  and 
directed  conveyance  free  from  claims  arising  during  or  prior  to  receiver- 
ship, purchaser  at  such  sale  entitled  to  payment  of  taxes  from  earnings 
of  receivership;  Watson  v.  Jones,  41  Fla.  261,  25  South.  685,  holding 
prior  judgment  creditor  not  party  to  foreclosure  cannot  have  payment 
of  portion  of  proceeds  of  foreclosure  sale  in  satisfaction  of  judgment 
lien  without  valid  order  of  court ;  Fidelity  Ins.  Co.  v.  Roanoke  Iron  Co., 
84  Fed.  746,  holding  purchaser,  not  objecting  to  confirmation  of  sale, 
liable  to  pay  accrued  taxes;  Terre  Haute  etc.  R.  R.  Co.  v.  Harrison,  96 
Fed.  910,  913,  37  C.  C.  A.. 615..  holding  purchaser  at  judicial  sale  liable 
to  pay  taxes  for  year  concurrent  with  sale;  Lapene  v.  Badeaux,  36  La. 
Ann.  198,  holding  vendee,  under  contract  of  sale,  not  entitled  to  posses- 
sion and  rents  until  he  had  paid  purchase  price. 

When  purchaser  at  execution  or  judicial  sale  may  obtain  release 
from  his  bid.    Note,  70  Am.  Dec.  573,  577. 

Purchaser,  at  foreclosure  sale,  who  is  granted  extension  of  time  by 
court,  to  make  payments,  is  not  entitled  to  earnings  of  railroad  while  in 
possession  of  receiver. 

Approved  in  Bender  v.  King,  HI  Fed.  67,  holding  purchaser  at  execu- 
tion sale  who  buys  same  at  tax  sale  does  not  thereby  become  creditor 
of  debtor  within  Mont.  Code  Civ.  Proc,  §  1235,  requiring  redemptioner 
from  execution  sale,  if  purchaser  be  also  prior  creditor,  to  pay  Hen  in 
addition  to  amount  of  purchase  in  order  to  effect  redemption. 

Effect  on  reversion  or  remainder  of  tax  sale  during  life  tenancy. 
Note,  33  L.  R.  A.  689. 

93  U.  B.  430-442,  23  L.  Ed.  851,  LOVEJOY  v.  8P AFFORD. 

It  is  not  an  inflexible  rule  that  there  must  be  a  publication  in  news- 
paper to  protect  a  retiring  partner. 

Approved  in  In  re  Stoddard  Bros.  Lumber  Co.,  169  Fed.  193,  dormant 
partner  need  not  give  notice  of  withdrawal;  Central  Nat.  Bank  v.  Frye, 
148  Mass.  500,  20  N.  £.  327,  holding  notice  to  one  discounting  note  might 
be  established  by  evidence  of  general  notoriety. 

Notice  of  dissolution  of  partnership.    Note,  86  Am.  Dec.  291. 

Statement  published  in  newspaper  as  notice  in  absence  of  statute. 
Note,  Ann.  Oas.  191SD,  226. 

Evidence  of  actual  notice  of  dissolution,  or  that  it  was  generally  known 
and  advertised,  that  notice  had  been  given  to  dealers,  etc.,  is  competent  to 
go  to  Jury  on  Question  of  notice. 
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Approved  in  Bush  v.  W.  A.  MeCarty  Co.,  127  Ga.  310,  9  Ann.  Gas. 
240,  56  S.  E.  431,  holding  evidence  insufficient  to  show  notice  to  cred- 
itors; Preston  v.  Foellinger,  24  Fed.  682,  holding  retiring  member  not 
liable  where  sufficient  notice  of  change  in  papers,  etc.,  had  been  given ; 
Rocky  Mt.  Nat.  Bank  v.  McCaskell,  16  Colo.  413,  26  Pac.  822,  holding 
jury  warranted  in  finding  parties  sufficiently  apprised  that  paper  was 
not  used  for  firm  purposes;  Askew  v.  Silman,  95  Ga.  682,  22  S.  E.  574, 
holding  error  to  reject  evidence  of  general  notoriety  of  partner's  with- 
drawal; Strecker  v.  Conn,  90  Ind.  471,  holding  question  of  notice  of 
^withdrawal,  properly  left  to  jury;  Central  Nat.  Bank  v.  Frye,  148  Mass. 
500,  20  N.  E.  327,  holding  general  notoriety,  evidence  of  notice  of  dis- 
solution to  one  discounting  firm's  note;  Solomon  v.  Kirkwood,  55  Mich. 
261,  21  N.  W.  338,  holding  instruction  correct  that  notice  of  dissolution 
likely  to  make  fact  generally  known  locally  was  sufficient;  Swigert  v. 
Aspden,  52  Minn.  569,  54  N.  W.  739,  holding  stranger  to  firm  entitled 
to  no  notice  of  dissolution;  Polk  v.  Oliver,  56  Miss.  570,  where  private 
notices  to  former  creditors  of  firm  were  held  insufficient  to  affect  sub- 
sequent ones;  Ellison  v.  Sexton,  105  N.  C.  361,  18  Am.  St.  Rep.  911,  11 
S.  E.  181,  holding  single  publication  of  dissolution,  in  newspaper,  in- 
sufficient evidence  of  notice  to  go  to  jury;  Homberger  v.  Alexander,  11 
Utah,  377,  40  Pac.  263,  holding  evidence  that  creditor  subscribed  to 
reports  containing  notice  of  dissolution  should  have  been  admitted; 
Clement  v.  Clement,  69  Wis.  604,  2  Am.  St.  Rep.  763,  35  N.  W.  20,  hold- 
ing  partner  liable  where  there  was  no  evidence  that  creditor  had  knowl- 
edge of  dissolution;  by  analogy  in  Continental  Nat.  Bank  v.  McGeoch, 

92  Wis.  305,  66  N.  W.  611,  holding  fact  that  directors  of  bank  were 
members  of  board  of  trade,  evidence  of  knowledge  that  certain  claim 
was  secured  in  full. 

93  IT.  8.  442-460,  23  I*.  Ed.  965,  LAKE  SUPERIOR  &  MISS.  R.  B.  CO.  V. 

TOOTED  STATES. 

History  of  the  use  of  railroads  as  public  highways  discussed. 
Approved  in  United  States  v.  Union  Stockyards  Co.,  161  Fed.  923, 
and  United  States  v.  Sioux  City  Stockyards  Co.,  162  Fed.  560,  both 
holding  "common  carrier1'  included  terminal  railroad  transporting  only 
fears  of  other  companies ;  Union  Pac.  Ry.  Co.  v.  Mason  City  etc.  Ry.  Co., 
128  Fed.  233,  64  C.  C.  A.  348,  holding  Pacific  railroad  acts  relating  to 
bridge  over  Missouri,  imposed  on  Pacific  company  duty  of  permitting 
Rock  Island  company  to  run  its  engines  and  trains  over  bridge  and 
tracks  between  Council  Bluffs  and  Omaha;  State  v.  Cadwallader,  172 
Ind.  633,  87  N.  E.  649,  holding  parol  agreement  to  connect  exchanges  of 
two  telephone  companies  for  use  of  patrons,  when  executed,  was  termin- 
able only  on  retirement  of  one  or  other  from  business;  Pittsburgh  etc. 
Ry.  Co.  v.  Hunt,  171  Ind.  201,  86  N.  E.  333,  upholding  order  of  railroad 
commission  requiring  connection  of  two  roads  at  intersection  for  trans- 
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fer  of  carload  freight;  Home  Telephone  Co.  v.  Granby  etc.  Telephone 
Co.,  147  Mo.  App.  234,  126  S.  W.  778,  holding  telephone  company  could 
not  grant  exclusive  right  to  connection  with  its  lines  to  another  com- 
pany; Southern  Pac.  Co.  v.  Railroad  Commission,  60  Or.  405,  119  Pac. 
729,  upholding  statute  requiring  railroad  to  furnish  reasonably  adequate 
facilities  for  carrying  freight  and  passengers;  Atchison  etc.  R.  R.  Co. 
v.  Denver  etc.  R.  R.  Co.,  110  U.  S.  676,  28  L.  Ed.  295,  4  Sup.  Ct.  189, 
holding  railroad  had  right  to  make  its  own  business  connections;  Georgia 
R.  R.  etc.  Co.  v.  Smith,  128  U.  S.  180,  32  L.  Ed.  380,  9  Sup.  Ct.  49,  hold- 
ing State  could  regulate  charges  of  railroad;  Union  Pac.  R.  R.  Co.  v. 
Chicago  etc.  R.  R.  Co.,  163  U.  S.  585,  41  L.  Ed.  273,  16  Sup.  Ct.  1181, 
holding  railroad  could  contract  to  give  another  running  rights  over  its 
tracks,  without  express  statutory  authority;  Kentucky  etc.  Bridge  Co. 
v.  Louisville  etc.  R.  R.  Co.,  37  Fed.  616,  2  L,  R.  A.  318,  holding  bridge 
company  not  common  carrier,  and  that  its  charges  were  tolls  for  use  of 
bridge. 

When  Congress,  in  granting  lands  in  aid  of  railroads,  declared  that 
such  roads  should  be  and  remain  public  highways,  for  use  of  government* 
"free  from  all  toll  or  other  charge  for  transportation  of  any  property  or 
troops  of  United  States,"  it  was  not  intended  that  the  companies  should 
carry  the  same  free  of  charge. 

Approved  in  Atlantic  etc.  R.  R.  Co.  v.  United  States,  76  Fed.  197, 
holding  government  liable  to  railroad  for  transportation  of  soldier. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  United  States,  217  U.  S.  189, 
54  L.  Ed.  725,  30  Sup.  Ct.  470,  holding  reduction  in  mail  service  which 
is  exacted  in  return  for  land  grants  in  aid  of  railroad  attached  to  tracks 
subsequently  built  and  all  companies  operating  thereon. 

Right  to  take  tolls  without  franchise.    Note,  37  L.  R.  A.  712. 

93  U.  8.  460-466,  23  I*.  Ed.  973,  RUSSELL  v.  DODGE. 

Reissue  may  be  granted  to  supply  defect  in  description  of  original  patent, 
but  specifications  cannot  be  substantially  changed  by  addition  of  new 
matter,  or  omission  of  important  particulars,  so  as  to  enlarge  scope  of  in- 
vention; hence  reissue  for  Improvement  in  preparation  of  leather  held  in- 
valid. 

Approved  in  McDowell  v.  Ideal  Concrete  Mach.  Co.,  187  Fed.  821,  109 
C.  C.  A.  574,  holding  reissue  patent  void  where  original  not  inoperative 
or  invalid;  Asbestos  fete.  Sheathing  Co.  v.  H.  W.  Johns-Manville  Co., 
184  Fed.  631,  holding  reissue  of  process  patent  containing  new  claim  for 
product  not  departure  from  original  invention;  Ball  v.  Langles,  102 
U.  S.  130,  26  L.  Ed.  105,  holding  reissue  for  improvement  in  ovens,  con- 
taining new  matter,  void;  Hopkins  etc.  Mfg.  Co.  v.  Corbin,  103  U.  S. 
791,  26  L.  Ed.  612,  holding  claim  in  reissue  for  sash  locks  too  broad, 
and  void;  Scrivner  v.  Oakland  Gas  Co.,  10  Sawy.  392,  22  Fed.  99,  hold- 


93  U.  S.  460-465         NOTES  ON  U.  S.  REPORTS.  428 

ing  reissue  claiming  process  in  addition  to  mechanical  means  invalid; 
Edgarton  v.  Furst  &  Bradley  Mfg.  Co.,  10  Biss.  407,  9  Fed.  454,  reiasne 
for  improvement  in  horse  hay-rakes  held  void;  Reay  v.  Raynor,  22 
Blatchf..  16,  19  Fed.  309,  improvement  in  envelope  machine;  Hammond 
v.  Franklin,  23  Blatchf.  82,  22  Fed.  836,  holding  reissue,  for  improve- 
ment in  preserving  meats,  etc.,  invalid;  Putnam  v.  Tinkham,  4  Fed.  414, 
holding  reissue  for  bottle-stopper  appeared  on  its  face  different  inven- 
tion from  that  described  in  original;  Flower  v.  Rayner,  5  Fed,  798,  re- 
issue for  improvement  in  decorating  tin  cans,  etc.,  held  void;  Kells  v. 
M'Kenzie,  9  Fed.  286,  holding  reissue  for  improvement  in  brick  ma- 
chines too  broad;  Haines  v.  Peck,  26  Fed.  626,  improvement  in  pocket 
oil-can ;  Carpenter  Straw  Sewing  Mach.  Co.  v.  Searle,  52  Fed.  813,  hold- 
ing reissue  containing  new  device  void;  Cochran  v.  Zimmerman,  53  Fed. 
803,  holding  original  and  reissue,  for  furnace  fuel  feeder,  substantially 
at  variance;  Arnold  v.  Phelps,  20  Fed.  316,  holding  process  of  curing 
coffee,  omitting  essential  element  in  patented  process,  not  an  infringe- 
ment; American  Strawboard  Co.  v.  Elkhart  Egg-Case  Co.,  84  Fed.  967, 
holding  processes  for  making  egg  cases  essentially  different;  Eames  v. 
Andrews,  122  U.  S.  63,  30  L.  Ed.  1072,  7  Sup.  Ct.  1086,  upholding  reissue 
patent  for  driven  artesian  well;  Washburn  etc.  Co.  v.  Haish,  10  Biss. 
77,  4  Fed.  910,  upholding  reissue  patent  for  barbed-wire  fence;  Her- 
ring v.  Nelson,  14  Blatchf.  304,  Fed.  Cas.  6424,  upholding  reissue  patent 
for  improvement  in  cooling  and  drying  meal;  Christman  v.  Rumsey,  17 
Blatchf.  155,  Fed.  Cas.  2704,  improvement  in  pump  filters;  Atwood  v. 
Portland  Co.,  10  Fed.  286,  upholding  reissue  for  improvement  in  car- 
wheels  ;  Atlantic  etc.  Co.  v.  Goodyear,  2  Fed.  Cas.  137,  sustaining  reissue 
for  use  of  absorbent  with  nitro-glycerine ;  Gould  v.  Ballard,  10  Fed.  Cas. 
856,  holding  reissue  for  improvement  in  corner-clamps  for  trunks  omitted 
no  important  particulars;  Central  Oil  &  Gas  Stove  Co.  v.  Silver  &  Co., 
168  Fed.  717,  arguendo. 

Explained  in  Wilson  v.  Coon,  18  Blatchf.  540,  541,  6  Fed.  620,  621, 
sustaining  reissue  for  patent  for  improvement  in  collars. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  269. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  G.  794. 

Defective  specification  may  be  rendered  more  definite  and  certain  by  a 
reissue,  so  as  to  embrace  claim  made,  or  claim  may  be  modified  to  correspond 
with  specification. 

Approved  in  Giant  Powder  Co.  v.  California  Vigorit  Powder  Co.,  6 
Sawy.  523,  524,  4  Fed.  725,  727,  holding  specifications  in  original  patent 
for  an  explosive  clear  and  explicit  and  reissue  void;  Smith  v.  Merriam, 
6  Fed.  719,  sustaining  reissue  describing  with  more  fullness  operation 
of  sewing  stay-strip  with  presser-foot;  Yale  Lock  Mfg.  Co.  v.  New  Haven 
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Sav.  Bank,  32  Fed.  171,  sustaining  reissue  of  patent  for  time-lock; 
Holmes  Burglar  Alarm  TeL  Co.  v.  Domestic  etc.  Tel.  Co.,  42  Fed.  224, 
sustaining  reissue  for  improvement  in  burglar  alarms;  Hyatt  v.  Ingalls, 
124  N.  Y.  103,  26  N.  E.  287,  holding,  in  suit  to  recover  royalties,  reissue 
invalid  only  as  to  excess  claimed  over  original;  generally  in  Hutchinson 
v.  Everett,  33  Fed.  505,  arguendo. 

Decision  of  commissioner  of  patents,  in  granting  reissue,  is  not  open  to 
collateral  Impeachment,  but  original  and  reissue  may  be  compared  to  de- 
termine identity  of  invention. 

Approved  in  Morse  Chain  Co.  v.  link  Belt  Co.,  182  Fed.  826,  commis- 
sioner's decision  as  to  intention  of  description  is  not  open  to  review  in 
suit  for  infringement;  Badische  Anilin  v.  Higgin,  15  Blatchf.  291,  Fed. 
Cas.  722,  sustaining  reissue  for  improvement  in  dyes;  Smith  v.  Merriam, 
6  Fed.  719,  holding  commissioners'  decision  final  as  to  propriety  of  re- 
issue for  presser-f oot ;  Spaeth  v.  Barney,  22  Fed.  829,  holding  new  patent 
void,  as  matter  of  legal  construction;  Flower  v.  Detroit,  22  Fed.  295, 
arguendo. 

Miscellaneous.  Cited  in  Russell  v.  Place,  94  U.  S.  606,  24  L.  Ed.  214, 
involving  same  patent. 

93  U.  8.  465-486,  23  I*.  Ed.  941,  WIGGINS  V.  PEOPLE  ETC.  IN  UTAH. 

Evidence  in  homicide  case  that  general  character  of  deceased  was  bad, 
and  that  he  was  a  dangerous,  violent,  vindictive  and  brutal  man  Is  ad- 
missible. 

Approved  in  State  v.  Blackwell,  162  N.  C.  686,  78  S.  E.  321,  applying 
rule  where  accused  knew  character  and  manner  of  slaying  doubtful; 
Smith  v.  United  States,  161  U.  S.  88,  40  L.  Ed.  627,  16  Sup.  Ct.  484, 
admitting  evidence  that  deceased  was  a  quarrelsome  and  dangerous 
person. 

Evidence  of  turbulent  character  of  victim  of  assault  or  homicide  on 
issue  of  self-defense.    Note,  L.  R,  A.  1916A,  1246. 

Evidence  of  threats  of  deceased  against  prisoner  in  case  of  homicide, 
although  not  communicated  to  him,  is  admissible  to  show  that  deceased 
was  seeking  defendant's  life. 

Approved  in  Burroughs  v.  United  States,  6  Ind.  Ter.  175,  90  S.  W.  11, 
State  v.  Wooten,  136  La.  564,  67  South.  367,  State  v.  Barksdale,  122  La. 
791,  48  South.  265,  State  v.  Scaduto,  74  N.  J.  L.  291,  65  Atl.  909,  and 
State  v.  Doris,  51  Or.  162,  16  L.  R.  A.  (N.  S.)  660,  94  Pac.  52,  all  fol- 
lowing rule;  State  v.  Butler,  146  Iowa,. 288,  125  N.  W.  197,  and  Trapp 
v.  Territory  of  New  Mexico,  225  Fed.  971,  holding  evidence  of  threats 
admissible  to  show  who  was  aggressor;  Iowa  v.  Beird,  118  Iowa,  479,  92 
N.  W.  696,  holding  acts  of  aggression  by  deceased  toward  others,  though 
unknown  to  defendant,  admissible  to  show  who  was  aggressor;  State 
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v.  Kellogg,  104  La.  595,  599,  29  South.  292,  294,  holding  threats  and 
attempts  upon  one's  life  and  bad  character  of  threatener  do  not  justify 
threatened  person  in  killing  threatener  at  sight  and  with  no  hostile 
demonstration  from  latter;  Echols  v.  State,  99  Miss.  696,  55  South.  487, 
holding  evidence  of  threats  improperly  excluded;  Territory  v.  Hall,  10 
N.  M.  554,  62  Pac.  1087,  admitting  evidence  of  uncommunicated  general 
threats  made  by  deceased  against  anyone  found  in  certain  situation,  and 
deceased  found  defendant  within  scope  of  said  threats,  where  there  is 
doubt  as  to  who  commenced  encounter;  Lawson  v.  Territory,  8  Okl.  3, 
56  Pac.  699,  where  in  prosecution  for  murder  question  as  to  who  was 
aggressor  was  in  issue,  it  is  error  to  refuse  continuance  on  account  of 
absence  of  witness  who  would  testify  that  decedent  had  threatened  to 
kill  defendant;  State  v.  Parker,  60  Or.  222,  118  Pac.  1013,  holding  evi- 
dence of  such  threats  raised  reasonable  doubt  as  to  which  was  aggressor 
where  otherwise  none  existed;  Allison  v.  United  States,  160  U.  S.  215, 
40  L.  Ed.  400,  16  Sup.  Ct.  257,  but  holding  communicated  threats  not 
admissible  as  evidence  of  ill-will  or  spite  on  defendant's  part;  Roberts 
v.  State,  68  Ala.  164,  holding  violent  threats  made  within  one  or  two 
hours  before  killing  admissible;  Sneed  v.  State,  47  Ark.  187,  1  S.  W.  71, 
holding  uncommunicated  threats  competent  though  unimportant;  Brown 
v.  State,  55  Ark.  603,  18  S.  W.  1054,  and  State  v.  Spendlove,  44  Kan. 
10,  24  Pac.  70,  both  holding  threats  competent  to  show  that  deceased 
was  the  aggressor;  Davidson  v.  People,  4  Colo.  147,  holding  evidence 
of  uncommunicated  threats  made  just  before  shooting  admissible;  Wil- 
son v.  State,  30  Fla.  243,  17  L.  R.  A.  659,  11  South.  558,  holding  evi- 
dence of  threats  made  day  before  killing  admissible;  State  v.  Helm,  92 
Iowa,  548,  61  N.  W.  .249,  holding  threats  admissible  to  prove  that  de- 
ceased was  seeking  defendant's  life;  State  v.  Brown,  22  Kan.  227,  hold- 
ing rejection  of  threats  error  where  evidence  in  reference  to  shooting 
was  of  doubtful  character;  Commonwealth  v.  Trefethen,  157  Mass.  192, 
24  L.  R.  A.  242,  31  N.  E.  966,  admitting  declarations  of  deceased  tend- 
ing to  show  death  by  suicide;  Hawthorne  v.  State,  61  Miss.  754,  holding 
communicated  threats  admissible;  Johnson  v.  State,  66  Miss.  191,  5 
South.  96,  and  Lawson  v.  Territory,  8  Okl.  3,  56  Pac.  699,  both  admit* 
ting  threats  of  deceased  where  it  was  doubtful  who  began  difficulty; 
State  v.  Tarter,  26  Or.  42,  37  Pac.  54,  holding  similarly  to  show  who 
was  first  assailant;  State  v.  Faile,  43  S.  C.  60,  20  S.  E.  801,  admitting 
evidence  of  uncommunicated  threats  made  two  weeks  before  homicide; 
State  v.  Cushing,  14  Wash.  532,  53  Am.  St.  Rep.  532,  45  Pac.  146,  hold- 
ing instruction  embodying  rule  erroneously  refused;  dissenting  opinion 
in  People  v.  Campbell,  59  Cal.  -258,  majority  holding  threats,  unaccom- 
panied by  acts  showing  imminent  danger  to  accused,  inadmissible. 

Distinguished  in  State  v.  Peace,  121  La.  1080,  1083,  47  South.  31,  32, 
holding  such  evidence  properly  excluded  when  circumstances  of  homi- 
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cide  were  such  as  not  to  raise  question  of  who  was  aggressor;  Bond  v. 
State,  21  Fla.  752,  holding  evidence  of  threats  inadmissible  where  there 
was  no  doubt  that  prisoner  commenced  hostilities;  Vaughn  v.  State,  88 
Oa.  738,  16  S.  E.  65,  excluding  uncommunicated  threats  where  accused 
fired  first  shot  and  deceased  was  unarmed;  State  v.  Depass,  45  La.  Ann. 
1154,  14  South.  78,  holding  threats  inadmissible  where  there  was  no  evi- 
dence tending  to  show  case  of  self-defense ;  Turpin  v.  State,  55  Md.  474, 
excluding  uncommunicated  threats  where  there  was  no  evidence  of  overt 
act  of  attack  by  deceased;  Johnson  v.  State,  54  Miss.  432,  437,  exclud- 
ing threats  of  deceased  where  latter  was  deliberately  assassinated;  New 
Mexico  v.  Yarberry,  2  N.  M.  454,  excluding  uncommunicated  declara- 
tions of  deceased  who  was  unacquainted  with  defendant ;  State  v.  Bodie, 
33  S.  C.  130,  11  S.  E.  628,  holding  declarations  of  third  person  inadmis- 
sible to  prove  threats  made  by  deceased. 

Declarations  admissible  in  trial  for  murder.    Note,  1  Am.  Dec.  373. 

Homicide — Evidence  of  mere  threats  of  deceased.    Note,  43  Am. 
Rep.  262. 

Admissibility  of  evidence  of  threats  by  deceased  in  trials  for  mur- 
der.   Note,  61  Am.  Dec.  56. 

Admissibility  of  evidence  of  threats  in  prosecutions  for  homicide. 
Note,  89  Am.  St.  Rep.  709. 

Admissibility  in  evidence  of  uncommunicated  threats  by  deceased  in 
prosecution  for  homicide.    Note,  Ann.  Gas.  19120,  482. 

Evidence  of  threats.    Note,  17  L.  R.  A.  659. 

Evidence  of  antecedent  threats  in  homicide.    Note,  3  L.  R.  A. 
(N.  8.)  525,  526,  527. 

93  U.  8.  486-602,  23  L.  Ed.  952,  SMITH  v.  GOODYEAR  DENTAL  ETO.OO. 

Product  or  manufacture  made  in  defined  manner,  without  which  it  can- 
not be  understood,  is  patentable,  and  process  is  thereby  made  as  much  % 
part  of  invention  as  are  materials  of  which  it  is  composed. 

Approved  in  Ottumwa  Box  Car  Loader  Co.  v.  Christy  Box  Car  Loader 
Co.,  215  Fed.  373,  131  C.  C.  A.  504,  general  language  in  claim  pointing 
to  element  more  fully  described  in  specifications  is  limited  to  element 
described;  Hassam  Paving  Co.  v.  Consolidated  Contract  Co.,  215  Fed. 
117,  patent  for  street  pavement  and  process  held  not  void  for  prior  use ; 
Goodyear  Dental  etc.  Co.  v.  Davis,  102  U.  S.  224,  26  L.  Ed.  149,  holding 
process  of  making  celluloid,  instead  of  vulcanite,  base  for  artificial 
teeth  essentially  different  and  patentable;  Goodyear  Dental  Vulcanite 
Co.  v.  Preterre,  15  Blatchf.  274,  280,  Fed.  Cas.  5596,  holding  patent  in- 
volved in  principal  case  infringed;  Carl  L.  Jensen  Co.  v.  Clay,  59  Fed. 
291,  holding  pepsin  produced  by  different  processes  protected  by  sepa- 
rate patents;  Everett  v.  Haulenbeek,  68  Fed.  913,  sustaining  patent  for 
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new  process  of  preparing  pease ;  A.  B.  Dick  Co.  v.  Wichelman,  74  Fed. 
801,  holding  patent  for  "prepared  sheet  for  stencils"  valid;  Matheson  v. 
Campbell,  77  Fed.  283,  sustaining  process  and  product  patent  for  color- 
ing compound. 

Distinguished  in  King  v.  Gallon,  109  U.  S.  102,  27  L.  Ed.  871,  3  Sup. 
Ct.  87,  holding  old  process  of  bundling  old  materials  together  not  pat- 
entable; Holliday  v.  Pickhardt,  24  Blatchf.  212,  29  Fed.  860,  holding 
dye  product  patentable  but  not  the  process ;  Hake  v.  Brown,  37  Fed.  784, 
holding  old  product  made  by  new  method  not  patentable;  Grant  v. 
Walter,  38  Fed.  596,  holding  patent  for  improvement  in  art  of  winding 
silk,  etc.,  void  as  not  covering  invention;  Olds  v.  Brown,  41  Fed.  704, 
holding  patent  for  improvement  in  hubs  void  for  want  of  novelty;  Kil- 
bourne  v.  W.  Bingham  Co.,  50  Fed.  700,  1  C.  C.  A,  617,  holding  claim 
for  process  of  making  sinks  untenable. 

Fact  that  process  or  manufacture  has  gone  Into  general  use  is  regarded 
as  of  importance  in  determining  whether  process  or  manufacture  exhibits 
patentable  invention,  and  in  doubtful  cases  is  sufficient  to  turn  the  scale.  - 

Approved  in  William  R.  Thropp  &  Sons  Co.  v.  De  Laski  etc.  Tire  Co., 
226  Fed.  947,  holding  device  solving  problems  of  an  art  which  had  gone 
into  general  •  use  and  produced  new  and  economical  results  showed  in-, 
vention;  Columbia  Metal  Box  Co.  v.  Halper,  220  Fed.  914,  patent  for 
sheet  metal  junction  box  for  electric  wiring  is  void  for  want  of  inven- 
tion; Kryptok  Co.  v.  Stead  Lens  Co.,  207  Fed.  95,  and  Stead  Lens  Co. 
v.  Kryptok  Co.,  214  Fed.  377,  131  C.  C.  A.  144,  both  holding  patent  for 
lens  made  of  two  pieces  of  glass  of  different  indices  of  refraction  not 
void  for  prior  use,  and  infringed ;  Safety  Armorite  Conduit  Co.  v.  Mark, 
207  Fed.  350,  patent  for  treating  and  enameling  metal  surfaces  held  not 
anticipated,  valid  and  infringed ;  Malleable  Iron  Range  Co.  v.  Beckwith, 
189  Fed.  78,  110  C.  C.  A.  638,  patent  for  reservoir  for  stoves  and  ranges 
held  not  void;  Torrey  v.  Hancock,  184  Fed.  68,  107  C.  C.«A.  79,  patent 
for  rotary  disk  plow  held  void  for  want  of  invention,  notwithstanding 
treneral  public  use;  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178 
Fed.  989,  patent  for  wire  glass  process  held  valid,  and  infringed;  Beck- 
with v.  Malleable  Iron  Range  Co.,  174  Fed.  1009,  applying  rule  in  suit 
for  infringement  of  patent  for  reservoir  for  stoves;  Bryce  Bros.  Co.  v. 
Seneca  Glass  Co.,  140  Fed.  171,  upholding  Schrader  patent  No.  592,920, 
for  engraving  machine  for  etching  glassware;  Thomson-Houston  Elec- 
tric Co.  v.  Ohio  Brass  Co.,  130  Fed.  547,  upholding  Van  Depoele  pat- 
ents Nos.  393,278  and  396,313,  for  trolley  crossings  or  switches  for  over- 
head electric  conductors;  Farmers'  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  127 
Fed.  697,  62  C.  C.  A.  447,  holding  East  patent  No.  429,021,  for  ventil- 
ating barrel,  valid  and  infringed,  reversing  119  Fed.  594;  Peters  v. 
Union  Biscuit  Co.,  120  Fed.  685,  upholding  Peters  patent  No.  621,974, 
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for  method  and  means  for  packing  crackers ;  Armat  Moving  Picture  Co. 
v.  American  Mutoscope  Co.,  118  Fed.  849,  upholding  Jenkins  &  Armat 
patent  No.  586,953,  for  picture-exhibiting  apparatus;  Kinloch  Tel.  Co. 
v.  Western  Electric  Co.,  113  Fed.  665,  51  C.  C.  A.  369,  upholding  Seely 
patent  No.  330,067,  for  improvement  in  grouping  spring- jacks  and 
annunciators  for  multiple  switchboards;  Kalamazoo  By.  Supply  Co.  v. 
Duff  Mfg.  Co.,  113  Fed.  268,  51  C.  C.  A.  221,  upholding  Barrett  patent 
No.  312,316,  for  lifting-jack;  Goss  Printing  Press  Co.  v.  Scott,  108  Fed. 
259,  47  C.  C.  A.  302,  upholding  Firm  patent  No.  415,321,  for  web-per- 
fecting printing-presses ;  National  Hollow  etc.  Beam  Co.  v.  Interchange-" 
able  etc.  Beam  Co.,  106  Fed.  707,  45  C.  C.  A.  544,  upholding  Hein  pat- 
ent No.  361,009,  claim  2,  for  metallic  brake-beam;  Falk  Mfg.  Co.  v. 
Missouri  R.  B.  Co.,  103  Fed.  302,  43  C.  C.  A.  240,  holding  Hoffman 
&  Falk  patent  No.  545,040,  for  improvement  in  rail  joints,  void  for 
want  of  patentable  invention  and  anticipation ;  Fenton  Metallic  Mfg.  Co. 
v.  Office  Specialty  Mfg.  Co.,  12  App.  D.  C.  217,  applying  rule  in  uphold- 
ing patent  for  devices  for  office  use;  Magowan  v.  New  York  Belting  etc. 
Co.,  141  U.  S.  343,  35  L.  Ed.  785,  12  Sup.  Ct.  76,  holding  extensive  public 
use  of  Gately  packing  evidence  of  its  novelty ;  The  Barbed  Wire  Patent, 
143  U.  S.  284,  36  L.  Ed.  158,  12  Sup.  Ct.  447,  and  Washburn  &  Moen 
Mfg.  Co.  v.  Haish,  10  Biss.  73,  74,  4  Fed.  907,  908,  both  giving  weight 
to  evidence  of  extensive  use  of  improved  barbed  wire;  Keystone  Mfg. 
Co.  v.  Adams,  151  U.  S.  143,  38  L.  Ed.  104,  14  Sup.  Ct.  297,  giving  weight 
to  evidence  of  general  use  of  new  corn-sheller ;  Potts  v.  Creager,  155 
U.  S.  609,  39  L.  Ed.  279,  15  Sup.  Ct.  199,  sustaining  patent  for  new 
and  useful  clay  disintegrator;  Eppinger  v.  Richey,  14  Blatchf.  312,  Fed. 
Cas.  4505,  holding  large  sales,  etc.,  evidence  of  validity  of  patent  for 
improvement  in  plug  tobacco;  United  States  Stamping  Co.  v.  King,  17 
Blatchf.  64,  7  Fed.  868,  holding  patent  for  cuspidor  valid;  Lindsay  v. 
Stein,  20  Blatchf.  379,  10  Fed.  915,  considering  evidence  of  utility  of 
patented  sleeve-supporters;  Hill  v.  Sawyer,  24  Blatchf.  431,  31  Fed.  283, 
holding  reception  by  trade  evidence  of  patentable  novelty ;  Terry  Clock 
Co.  v.  New  Haven  Clock  Co.,  23  Fed.  Cas.  859,  holding  successful  result 
evidence  that  problem  required  skill  of  the  inventor;  Hill  v.  Biddle,  27 
Fed.  561,  holding  hog-ring  useful  and  patentable;  Asmus  v.  Alden,  27 
Fed.  687,  holding  public  benefit  evidence  of  invention  of  furnace;  Stegner 
v.Blake,  36  Fed.  185,  patent  for  beerstamp  protector;  Tonduer  v.  Cham- 
bers, 37  Fed.  335,  sustaining  patent  for  improvement  in  glass  annealing 
furnace;  White  v.  Surdam,  41  Fed.  791,  where  patented  lensholder 
superseded  all  others  in  use;  Rapid  Service  Store  Ry.  Co.  v.  Taylor,  43 
Fed.  254,  holding  general  use  of  new  cash-carrier  turned  scale  in  favor  of 
patent;  Consolidated  Brake  Shoe  Co.  v.  Detroit  Steel  etc.  Co.,  47  Fed. 
898,  holding  similarly  as  to  patent  for  brakeshoe ;  Watson  v.  Stevens,  51 
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Fed.  760,  2  C.  C.  A.  500,  patent  of  machine  for  compressing  shank 
stiff eners;  Corbin  Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,  52  Fed.  985, 
patent  for  hasp  and  lock-plate  on  trunk;  Sayre  v.  Scott,  55  Fed.  974, 
5  C.  C.  A.  366,  holding  extensive  use  of  fruit-paring  knife  evidence 
of  invention;  Eastman  Co.  v.  Blair  Camera  Co.,  62  Fed.  403,  sustaining 
Eastman  and  Walker  photographic  patents;  Mast,  Foos  &  Co.  v.  Demp- 
ster Mill  Mfg.  Co.,  82  Fed.  335,  27  C.  C.  A.  191,  patent  for  improve- 
ment in  windmills  upheld;  Wilkins  Shoe  Button  Fastener  Co.  v.  Webb, 
89  Fed.  997,  holding  commercial  success  of  patented  button-fastener  had 
controlling  effect  in  favor  of  validity;  Thomas  Roberts  Stevenson  Co. 
v.  M'Fassell,  90  Fed.  708,  33  C.  C.  A.  249,  holding  patent  for  improve- 
ment in  stoves,  etc.,  valid ;  Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed. 
416,  holding  fact  that  foreign  patent  was  never  used  militated  against 
claim  of  prior  invention;  Lettelier  v.  Mann,  91  Fed.  915,  916,  holding 
improvement  in  machine,  though  of  utility,  did  not  show  invention; 
Phillips  v.  Detroit,  19  Fed.  Cas.  510,  holding  device  for  paving  street 
with  wood  useful  but  not  patentable;  Klein  v.  Seattle,  77  Fed.  204,  23 
C.  C.  A.  114,  holding  similarly  as  to  improvement  in  pins  for  holding 
insulators. 

Substitution  of  one  material  for  another,  Involving  new  mode  of  con- 
struction and  developing  new  uses  and  properties,  may  amount  to  Invention; 
thus  use  of  hard  rubber  or  vulcanite  in  manufacture  of  artificial  teeth. 

Approved  in  General  Electric  Co.  v.  Hoskins  Mfg.  Co.,  224  Fed.  471, 
140  C.  C.  A.  150,  discovery  of  alloy  as  efficient  electric  resistance  ele- 
ment as  platinum  and  much  cheaper  held  patentable;  Columbia  Metal 
Box  Co.  v.  Halper,  220  Fed.  916,  patent  for  sheet  metal  junction-box  for 
electric  wiring  is  void  for  want  of  invention;  Minerals  Separation  v. 
Hyde,  207  Fed.  961,  ore  concentration  process  held  novel  and  patentable ; 
Commercial  Acetylene  Co.  v.  Avery  Portable  Lighting  Co.,  166  Fed.  912, 
use  of  acetone  as  solvent  for  acetylene  gas  making  solution  without  ex- 
■  plosive  properties  is  patentable;  Hogan  v.  Westmoreland  Specialty  Co., 
163  Fed.  293,  substitution  of  celluloid  for  other  material  in  salt  dredger, 
preventing  salt  from  becoming  moist  is  patentable;  Stafford  v.  Morris, 
161  Fed.  119,  upholding  patent  for  improvements  to  circular  knitting- 
machine,  though  covering  combination  of  old  elements,  as  producing  new 
and  useful  result;  Eureka  Blotter  Bath  Co.  v.  Nicholas,  157  Fed.  557, 
upholding  patent  for  blotter  both  as  more  simple  and  effective  than 
older  devices ;  Ajax  Metal  Co.  v.  Brady  Brass  Co.,  155  Fed.  410,  uphold- 
ing patent  for  alloy  for  anti-friction  bearings;  New  York  Belting  etc. 
Co.  v.  Sierer,  149  Fed.  770,  Furness  &  Watts  patent  No.  527,961,  for 
tile  floor,  is  void  for  lack  of  invention;  Keasbey  &  Mattison  Co.  v. 
Philip  Carey  Mfg.  Co.,  139  Fed.  577,  upholding  Hanmore  patent  No. 
545,843,  for  nonconducting  covering  for  steam-pipes;  General  Electric 
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Co.  v.  Yost  Electric  Mfg.  Co.,  139  Fed.  570,  71  C.  C.  A.  552,  holding 
void  Painter  patent  No.  718,378,  for  insulating  lining  for  lamp  sockets ; 
Imperial  Bottle  Cap  etc.  Co.  v.  Crown  Cork  etc.  Co.,  139  Fed.  322,  71 
C.  C.  A.  442,  holding  Painter  patent  No.  468,258,  for  bottle-stopper,  not 
anticipated;  Rumford  Chemical  Wks.  v.  New  York  etc.  Powder  Co.,  134 
Fed.  388,  67  C.  C.  A.  367,  upholding  Catlin  patent  No.  474,811,  for 
baking-powder;  National  Meter  Co.  v.  Neptune  Meter  Co.,  122  Fed.  85, 
holding  void  Nash  patents  No.  527,534  and  No.  527,537,  for  disk  water- 
meter,  invalid  as  being  mere  abstractions ;  Expanded  Metal  Co.  v.  Board 
of  Education,  111  Fed.  397,  49  C.  C.  A.  406,  affirming  103  Fed.  288,  hold- 
ing Golding  patent  No.  297,382,  for  improvement  in  slashed  metallic 
screening,  anticipated  and  infringed  by  article  made  unless  such  process 
is  employed ;  Hallock  v.  Davison,  107  Fed.  486,  upholding  Hallock  pat- 
ent No.  600,782,  for  weeding  machine ;  Krajewski  v.  Pharr,  105  Fed.  520, 
44  C.  C.  A.  572,  upholding  Krajewski  patent  No.  349,503,  for  machine 
for  breaking  and  cutting  cane  preparatory  to  its  being  fed  into  mill; 
Re  McNeil,  41  App.  D.  C.  518,  holding  void  patent  for  belt  loop  differing 
from  earlier  patent  only  in  manner  in  which  sewed;  Re  Harbeck,  39 
App.  D.  C.  561,  use  of  fused  cement  to  bind  walls  of  paper  vessel  is 
patentable;  Goodyear  Dental  Vulcanite  Co.  v.  Brightwell,  MacAr.  &  M. 
(D.  C)  76,  84,  upholding  patent  sustained  in  principal  case;  Brown  v. 
District  of  Columbia,  130  U.  S.  100,  32  L.  Ed.  868,  9  Sup.  Ct.  441, 
holding  patent  substituting  wooden  blocks  for  stone  in  pavement  void 
for  want  of  novelty ;  Potts  v.  Creager,  155  U.  j3.  609,  39  L.  Ed.  279,  15 
Sup.  Ct.  199,  holding  use  of  steel  bars  in  clay  disintegrator  involved 
invention;  Bell  v.  United  States  Stamping  Co.,  22  Blatchf.  29,  19  Fed. 
313,  holding  new  manner  of  arranging  and  constructing  cake  pans  pat- 
entable ;  Cary  v.  Wolff,  23  Blatchf.  94,  24  Fed.  140,  holding  new  appli- 
cation of  principle  of  tempering  wire  bells  for  clocks  to  furniture 
springs  patentable;  Butler  v.  Bainbridge,  24  Blatchf.  166,  29  Fed.  145, 
sustaining  patent  for  improvement  in  paper  for  cards  and  circulars; 
Welling  v.  Crane,  21  Fed.  708,  holding  no  invention  in  substituting 
kaolin  for  other  materials  in  making  artificial  ivory;  Celluloid  Mfg.  Co. 
v.  Chrolithion  Collar  etc.  Co.,  25  Fed.  483,  sustaining  patent  for  celluloid 
collars  and  cuffs;  Celluloid  Mfg.  Co.  v.  American  Zylonite  Co.,  31  Fed. 
910,  upholding  patent  for  improvement  in  manufacture  of  sheets  of 
celluloid;  Hat-Sweat  Mfg.  Co.  v.  Davis  Sewing-Machine  Co.,  32  Fed. 
403,  holding  patent  for  sweatbands  valid;  Vulcanized  Fiber  Co.  v. 
Taylor,  49  Fed.  746,  holding  substitution  of  vegetable  fiber  for  other 
veneers  for  chairbacks  not  an  invention;  Ballard  v.  M'Cluskey,  58  Fed. 
882,  substitution  of  spring  ejector  for  rubber  ejector  in  box  machine 
held  patentable;  Beach  v.  American  Box  Machine  Co.,  63  Fed.  602, 
holding  change  in  box  machine  involved  invention;  American  Sulphite 
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Pulp  Co.  v.  Howlands  Falls  Pulp  Co.,  80  Fed.  408,  25  C.  C.  A.  500,  sus- 
taining patent  for  improved  lining  in  wood-palp  digester;  King  v. 
Anderson,  90  Fed.  505,  holding  patent  for  new  compound  to  restrain"* 
setting  of  plaster  valid  and  infringed ;  Comstoek  v.  Sandusky  Seat  Co., 
6  Fed.  Cas.  256,  and  J.  O.  Brill  Co.  v.  Wilson,  75  Fed.  1003,  both 
arguendo. 

Distinguished  in  Edison  v.  American  Mutoscope  Co.,  110  Fed.  664, 
upholding  Edison  patent  No.  589,168,  for  kinetographie  camera;  In  re 
Higgins,  40  App.  D.  C.  31,  holding  substitution  of  wrought  for  cast 
metal  in  boiler  was  not  patentable;  Pennsylvania  R.  R.  Co.  v.  Locomo- 
tive Engine  etc.  Co.,  110  U.  S.  495,  28  L.  Ed.  224,  4  Sup.  Ct.  223,  hold- 
ing application  of  old  contrivance  of  railroad  truck  to  engine  not  patent- 
able ;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  638,  37  L.  Ed.  312,  13  Sup.  Ct. 
478,  holding  application  of  principle  of  tempering  wirebells  for  clocks 
to  furniture  springs  not  patentable ;  New  York  Bung  etc.  Go.  v.  Doelger, 
23  Blatchf .  171,  23  Fed.  194,  holding  use  of  wood  in  bungs  for  other 
materials  wanting  in  patentable  novelty;  Celluloid  Mfg.  Co.  v.  Tower, 
26  Fed.  454,  holding  certain  use  of  celluloid  for  piano  keys  not  patent- 
able; Schultz  Belting  Co.  v.  Willemson  Belting  Co.,  40  Fed.  157,  158, 
holding  patent  for  improvement  in  leather  void  for  want  of  novelty  in 
process  or  in  product. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  132. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  R.  0.  124. 

Patent  Is  prima  facie  evidence  that  patentee  was  first  Inventor,  and 
burden  is  npon  him  who  denies  it  to  sustain  his  denial  by  proof. 

Approved  in  Consolidated  Contract  Co.  v.  Hassan  Paving  Co.,  227 
Fed.  440,  441,  San  Francisco  Cornice  Co.  v.  Beyrle,  195  Fed.  518,  115 
C.  C.  A.  426,  and  Williams  v.  Ogle,  14  App.  D.  C.  149,  all  following  rule ; 
Phoenix  Knitting  Wks.  v.  Hygienic  Fleeced  Underwear  Co.,  194  Fed. 
719,  patent  not  void  because  language  changed  to  meet  views  of  ex- 
aminer; Victor  Talking  Mach.  Co.  v.  Duplex  Phonograph  Co.,  177  Fed. 
253,  question  of  abandonment  is  one  of  fact,  and  burden  is  on  contest- 
ant to  show  abandonment  beyond  reasonable  doubt;  Hancock  v.  Boyd, 
170  Fed.  610,  upholding  patent  for  rotary  disk  plow;  American  Steel 
etc.  Co,  v.  Denning  Wire  etc.  Co.,  160  Fed.  110,  and  Denning  Wire  etc. 
Co.  v.  American  Steel  etc.  Co.,  169  Fed.  795,  95  C.  C.  A.  259,  both  hold- 
ing valid  patent  for  making  woven  wire  fence ;  Warren  Bros.  Co.  v.  City 
of  Owosso,  166  Fed.  315,  92  C.  C.  A.  227,  holding  presumption  that 
patentee  believed  himself  inventor  arose  from  his  oath  and  stood  until 
overthrown  by  clear  evidence;  Stafford  v.  Morris,  161  Fed.  118,  apply- 
ing rule  in  upholding  patent  for  improvement  to  circular  knitting- 
machine;  Consolidated  Rubber  Tire  Co.  v.  Finley  etc.  Tire  Co.,  116  Fed. 
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632,  upholding  Grant  patent  No.  554,675,  for  rubber-tired  wheel;  Doyle 
v.  McRoberts,  10  App.  D.  C.  451,  patent  upheld  on  interference  proceed- 
ing; dissenting  opinion  in  Tecktonius  v.  Scott,  110  Wis.  454,  86  N.  W. 
676,  majority  holding  improved  machine  which  performs  same  functions  • 
as  prior  patented  machine  by  equivalent  means  is  an  infringement 
thereof;  Cantrell  v.  Wallick,  117  U.  S.  695,  29  L.  Ed.  1019,  6  Sup.  Ct. 
974,  holding  defense  failed  to  prove  prior  use;  Morgan  v.  Daniels,  153 
U.  S.  123,  38  L.  Ed.  658,  14  Sup.  Ct.  773,  adopting  decision  of  commis- 
sioner as  to  priority  of  invention  for  coiling  wire;  Shaver  v.  Skinner 
Mfg.  Co.,  30  Fed.  70,  sustaining  patent  for  transverse  wagon-springs; 
Blount  v.  Soci6te  Anonyme  du  Filter  etc.  Pasteur,  53  Fed.  102,  3  C.  C.  A. 
455,  holding  presumption  in  favor  of  validity  of  patent  warranted  issu- 
ance of  preliminary  injunction;  Singer  Mfg.  Co.  v.  Brill,  54  Fed.  383, 
4  C.  C.  A.  374,  validity  of  patent  for  machine  treadles  presumed ;  Hollo- 
way  v.  Dow,  54  Fed.  514,  sustaining  patent  for  offsetting  log-carriage; 
Anderson  v.  Monroe,  55  Fed.  397,  patent  for  new  design  in  mantels; 
Harper  &  Reynolds  Co.  v.  Wilgus,  56  Fed.  588,  6  C.  C.  A.  45,  where 
patent  for  lawn  sprinkler  was  sustained  on  appeal;  Electric  Mfg.  Co. 
v.  Edison  etc.  Co.,  61  Fed.  836, 10  C.  C.  A.  106,  sustaining  Edison  patent 
for  electric  lamp;  San  Francisco  Bridge  Co.  v.  Keating,  68  Fed.  354, 
15  C.  C.  A.  476,  holding  patent  for  excavator  valid ;  Standard  Cartridge 
Co.  v.  Peters  Cartridge  Co.,  69  Fed.  410,  sustaining  decision  of  commis- 
sioner in  issuing  patent ;  Kraatz  v.  Tieman,  79  Fed.  323,  holdjng  evidence 
of  anticipation  insufficient  to  overcome  prima  facie  evidence  of  letters 
patent;  Von  Schmidt  v.  Bowers,  80  Fed.  140,  25  C.  C.  A.  323,  and 
Bowers  v.  Pacific  C.  D.  &  R.  Co.,  81  Fed.  571,  sustaining  Bowers'  patents 
for  dredging  machines. 

English  patents  date  from  time  of  filing  completed  specifications. 
Approved  in  Columbus  Chain  Co.  v.  Standard  Chain  Co.,  148  Fed.  630, 
78  C.  C.  A.  394,  holding  Carroll  patent  No.  620,826,  for  device  for  regu- 
lating dimensions  of  chain  links  anticipated  by  Goerke's  Swiss  patent; 
American  Diamond  Rock  Drilling  Co.  v.  Sheldon,  17  Blatchf .  305,  Fed. 
Cas.  297,  and  Emerson,  Smith  &  Co.  v.  Lippert,  31  Fed.  913,  both  apply- 
ing rule  in  determining  length  of  time  for  which  American  patent  might  \ 
run;  Coburn  v.  Schroeder,  20  Blatchf.  392,  11  Fed.  425,  holding  English 
provisional  specification  unavailing  as  a  defense;  Bliss  v.  Merrill,  33 
Fed.  40,  American  Roller  Paper  Co.  v.  Weston,  45  Fed.  692,  and  Elec- 
trical Accumulator  Co.  v.  Julien  Electric  Co.,  38  Fed.  141,  all  hold- 
ing English  patent  dated  from  time  of  sealing,  and  did  not  anticipate 
American  patent;  Ireson  v.  Pierce,  39  Fed.  798,  holding  English  patent 
for  belting  did  not  exist  until  enrollment  of  complete  specifications; 
American  Bell  Tel.  Co.  v.  Cushman,  57  Fed.  845,  holding  American 
patent  dated  from  actual  issuance  of  English  patent  under  seal. 
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Presumption  that  decision  of  commissioner  of  patents  la  correct,  in 
granting  reissue,  can  only  be  overcome  by  showing  from  a  comparison  of 
specifications  that  reissue  describes  something  substantially  different  from 
what  is  described  and  claimed  in  original. 

Approved  in  Clark  Blade  etc.  Co.  v.  Gillette  Safety  Razor  Co.,  194 
Fed.  422,  114  C.  C.  A.  383,  holding  where  application  withdrawn  and 
new  one  filed,  invention  was  not  abandoned;  and  decision  of  patent  office 
to  effect  two  applications  were  for  same  patent  upheld;  Dederick  v. 
Cassell,  9  Fed.  307,  holding  reissues  for  baling  presses,  valid. 

Filing  second  petition  for  patent,  after  first  has  been  rejected,  and 
after  continuous  effort  to  obtain  patent,  is  regarded  as  part  of  one  transac- 
tion and  as  one  continuous  application. 

Approved  in  Hayes-Young  Tie  Plate  Co.  v.  St.  Louis  Transit  Co., 
137  Fed.  82,  83,  70  C.  C.  A.  1,  holding  delay  causing  abandonment  of 
application  not  unavoidable;  Field  v.  Colman,  40  App.  D.  C.  608,  prin- 
ciple applies  where  same  general  invention  disclosed,  though  each  pat- 
entably  different;  In  re  Mattullath,  38  App.  D.  C.  515,  widow  of  de- 
ceased applicant  could  have  application  reinstated  after  six  years  where 
claims  partly  allowed;  Cain  v.  Park,  1  App.  D.  C.  47,  on  second  appli- 
cation made  two  years  after  forfeiture  of  first  for  failure  to  pay  fee, 
where  second  disclosed  some  features  not  in  first,  applicant  on  inter- 
ference was  entitled  to  have  benefit  of  original  application  as  construc- 
tive reduction  to  practice  of  invention  in  second ;  Graham  v.  McCormick, 
10  Biss.  42,  11  Fed.  862,  considering  two  applications  as  parts  of  one 
proceeding,  for  purpose  of  fixing  time  of  prior  use;  Howes  v.  McNeal, 
15  Blatchf.  123,  Fed.  Cas.  6789,  finding  no  abandonment,  where  first 
application  was  withdrawn  and  new  one  filed  two  years  later;  Colgate 
v.  Western  Union  Tel.  Co.,  15  Blatchf.  39,  Fed.  Cas.  2995,  holding,  under 
circumstances,  delay  of  nine  years  did  not  interrupt  continuity  of  ap- 
plication; International  Tooth  Crown  Co.  v.  Richmond,  24  Blatchf.  230, 
30  Fed.  779,  holding  two  applications,  made  one  year  apart,  parts  of 
one  proceeding;  Consolidated  Bunging  Apparatus  Co.  v.  Woerle,  29 
Fed.  452,  holding  patent  to  defeat  defense  of  prior  use  may  be  .con- 
sidered as  relating  back  to  the  original  discovery ;  Ligowski  Clay  Pigeon 
Co.  v.  American  Clay  Bird  Co.,  34  Fed.  334,  holding  date  of  original 
application  the  time  from  which  to  reckon  prior  use ;  Frankfort  Whisky 
Process  Co.  v.  Mill  Creek  Distilling  Co.,  37  Fed.  539,  holding  applica- 
tions for  divisional  patents  parts  of  one  proceeding;  Stirling  Co.  v.  St. 
Louis  Brewing  Assn.,  79  Fed.  81,  holding  claim  sued  on  related  back  to 
first  application ;  dissenting  opinion  in  Mahn  v.  Harwood,  112  U.  S.  366, 
28  L.  Ed.  670,  6  Sup.  Ct.  452,  majority  holding  application  for  reissue 
barred  by  lapse  of  four  years ;  Kells  v.  M'Kenzie,  9  Fed.  291,  arguendo. 

Distinguished  in  Wainwripht  v.  Parker,  32  App.  D.  C.  432,  holding 
party  to  interference  not  entitled  to  date  of  earlier  application  as  con- 
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structivc  reduction  to  practice  under  facts  of  case ;  In  re  Fay,  15  App. 
D.  G.  517,  quaere,  whether  where  applicant  appeals  from  decision  re- 
jecting renewed  application  court  would  consider  grounds  on  which 
originally  rejected,  where  second  rejection  was  on  ground  of  res  ad- 
judicata;  Woodbury  Planing-Machine  Co.  v.  Keith,  101  U.  S.  488,  25 
L.  Ed.  942,  holding  invention  abandoned  after  sixteen  years'  silence; 
United  States  Rifle  etc.  Co.  v.  Whitney  Arms  Co.,  14  Blatchf .  100,  Fed. 
Cas.  16,793,  holding  first  application  for  patent  of  improvement  in  fire- 
arms abandoned ;  Lindsay  v.  Stein,  20  Blatchf.  377, 10  Fed.  913,  holding 
first  application  abandoned,  under  provisions  of  act  of  1870;  American 
Bell  Tel.  Co.  v.  United  States,  68  Fed.  552,  564, 15  C.  C.  A.  569,  holding, 
in  action  to  cancel  patent,  patentee  not  responsible  for  delay  of  patent 
office  in  issuing  same. 

93  U.  8.  602-614,  23  I*.  Ed.  957,  COUNTY  OF  RANDOLPH  v.  POST. 

A  concern  Is  not  less  a  railroad  company,  within  statute  authorizing 
municipal  subscriptions,  because  it  is  also  a  coal,  or  a  mining,  or  a  manu- 
facturing company. 

Approved  in  Westport  Stone  Co.  v.  Thomas,  175  Ind.  324,  85  L.  R.  A. 
(N.  S.)  646,  94  N.  £.  408,  ■  upholding  statute  authorizing  condemnation 
of  land  for  lateral  railroads  to  mills,  etc. ;  F.  W.  Cook  Inv.  Co.  v.  Evans- 
ville  Ter.  Ry.  Co.,  175  Ind.  7,  93  N.  E.  281,  holding  corporation  formed 
to  construct  and  operate  street  railway  was  none  the  less  a  corporation 
for  such  purpose  because  empowered  to  produce  and  distribute  heat, 
light  and  power;  Dismal  Swamp. R.  Co.  v.  John  L.  Roper  Lumber  Co., 
114  Va.  555,  Ann.  Gas.  1914C,  641,  77  S.  E.  604,  holding  corporation 
succeeding  to  railroad  chartered  with  right  to  condemn  land  not  pre- 
vented from  exercise  of  rights  by  fact  that  its  stock  was  owned  by 
owners  of  stock  of  lumber  company  whose  freight  made  greater  part 
of  road's  traffic;  Massachusetts  Loan  &  T.  Co.  v.  Hamilton,  88  Fed. 
592,  32  C.  C.  A.  46,  holding  word  "railway,"  in  Montana  statute,  did 
not  include  street  railways. 

Municipal  corporation  has  power  to  alter  its  contracts  by  waiving  con- 
ditions, and  can  estop  itself  like  other  parties  to  a  contract;  thus,  county  is 
estopped  to  deny  validity  of  its  bonds,  where  it  has  delivered  them  to  rail- 
road after  declaring  its  satisfaction  with  road  when  completed. 

Approved  in  Town  of  Essex  v.  New  England  Telegraph  Co.,  239  U.  S. 
321,  60  L.  Ed.  806,  36  Sup.  Ct.  105,  holding  where  city  gave  written  per- 
mission to  telegraph  company,  specifying  mode  of  construction,  and  com- 
pany acted  thereon,  lines  so  built  were  protected  by  post  road  act  of  1866, 
against  subsequent  exclusion;  Atlantic  City  v.  Warren  Bros.  Co.,  226 
Fed.  382,  holding  waiver  of  provisions  of  contract  by  city,  executed  in 
good  faith,  was  binding  on  city;  City  of  Newport  News  v.  Potter,  122 
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Fed.  333,  58  C.  C.  A.  483,  applying  principle  where  city  council  did  not 
inspect  contractor's  work  as  required  by  contract;  County  of  Daviess  v. 
Huidekoper,  98  U.  S.  102,  25  L.  Ed.  114,  holding  county  railroad  bonds 
valid,  in  hands  of  bona  fide  holder,  though  railroad  was  not  created 
according  to  law;  Rose  v.  Mayor  etc.  of  Baltimore,  51  Md.  272,  34 
Am.  Rep.  310,  holding  both  city  and  purchaser  estopped  to  deny  validity 
of  sale  of  stalls  by  city;  Cincinnati  v.  Cameron,  33  Ohio  St.  371,  hold- 
ing city  could  waive  necessity  of  written  orders  required  by  statute 
to  make  modifications  in  hospital;  Anderson  Co.  v.  Houston  etc.  R.  R. 
Co.,  52  Tex.  245,  holding  question  of  failure  of  railroad  to  erect  depot 
not  open  for  purpose  of  canceling  bonds;  Wade  v.  Walnut,  105  U.  S. 
3,  26  L.  Ed.  1028,  and  Read  v.  Benton  Co.,  10  Or.  157,  both  arguendo. 

Distinguished  in  McCrackin  v.  Greensboro  etc.  R.  Co.,  168  N.  C.  66, 
84  S.  E.  32,  county  commissioners  cannot  extend  time  to  construct  rail- 
way beyond  term  provided  as  condition  to  bond  issue  in  aid  of  con- 
struction; German  Bank  v.  Franklin  County,  128  U.  S.  543,  82  L.  Ed. 
526,  9  Sup.  Ct.  165,  holding  county  bonds  invalid,  under  Constitution 
of  Illinois  of  1870. 

Denied  in  Clark  v.  Rosedale,  70  Miss.  550,  12  South.  601,  holding 
municipal  board  had  no  power  to  grant  extension  of  time  to  complete 
railroad. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R  A.  1915A,  929. 

93  U.  S.  514-527,  23  L.  Ed.  938,  WHITE  v.  LTTNTNG. 

Rules  of  construction  as  to  description  of  property  In  deeds  are  the 
same,  whether  deeds  be  made  by  a  party  in  his  own  right  or  by  an  officer 
of  the  court. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Eno,  35  Fed.  90,  holding  wrong 
description  in  notice  of  sale  by  assignee,  corrected  by  description  by 
maps,  etc.;  Middleton  v.  Middleton,  106  Pa.  St.  262,  holding  error  in 
sheriff's  deed  immaterial  and  readily  corrected;  Hermann  v.  Likens,  90 
Tex.  453,  39  S.  W.  284,  holding  administrator's  deed  aided  by  extrinsic 
evidence  sufficiently  certain  to  pass  title. 

Distinguished  in  Talley  v.  Schlatitz,  180  Mo.  238,  79  S.  W.  163,  where 
in  ejectment  defendant  relied  on  tax  deed  which  failed  to  describe  land 
involved,  evidence  as  to  intention  of  sheriff  in  making  deed,  for  purpose 
of  showing  that  he  intended  to  describe  land  involved,  is  inadmissible. 

Policy  of  law  does  not  require  courts  to  scrutinize  proceedings  of 
judicial  sale  with  a  view  to  defeat  them,  but  every  intendment  will  be  made 
in  their  favor  In  order  to  secure  objects  they  were  intended  to  accomplish. 

Approved  in  Nantahala  Marble  etc.  Co.  v.  Thomas,  106  Fed.  383,  45 
C.  C.  A.  337,  applying  rule  to  conveyance  of  land  at  administrator's  sale ; 
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Cox  v.  Hart,  146  U.  S.  387,  36  L.  Ed.  746,  12  Sup.  Ct.  966,  holding  mar- 
shal's deed  admissible  evidence  to  establish  right  to  lands;  Fleischman 
v.  Bowser,  62  Fed.  263,  10  C.  C.  A.  370,  holding  attachment  bound  mem- 
bers of  firm  individually,  although  return  only  recited  that  property 
of  firm  was  levied  upon;  Smith  v.  Crosby,  86  Tex.  24,  40  Am.  St.  Rep. 
827,  23  S.  W.  14,  holding  advertisement  for  sheriff's  sale  need  describe 
land  only  in  manner  sufficient  to  identify  it. 

As  a  general  rule,  monuments,  natural  or  artificial,  referred  to  In  a  deed, 
control,  rather  than  courses  and  distances;  but  rule  yields  whenever,  taking 
all  particulars  of  deed  together,  it  would  be  absurd  to  apply  it. 

Approved  in  Security  Land  etc.  Co.  v.  Burns,  193  U.  S.  179,  48  L.  Ed* 
671,  24  Sup.  Ct.  425,  courses  and  distances  set  forth  in  official  plat  and 
referred  to  in  patents  which  show  alleged  meander  line  of  lake  as  one 
boundary  control  as  against  actual  boundary  of  lake,  where  survey 
grossly  fraudulent ;  Alaska  Gold  Mining  Co.  v.  Barbridge,  1  Alaska,  321, 
325,  rejecting  field-notes  in  construing  mining  patent;  Baker  Co.  v.  Ben- 
son, 40  Or.  218,  66  Pac.  820,  applying  rule  where  part  of  one  county  was 
annexed  to  another  by  legislative  act ;  W.  M.  Hitter  Lumber  Co.  v.  Mont- 
vale  Lumber  Co.,  169  N.  C.  94,  85  S.  E.  446,  call  for  natural  object 
held  descriptive  and  not  locative ;  State  v.  Bay  City,  65  Or.  130, 131  Pac. 
1040,  holding  monuments  controlled  course  and  distance;  Thompson  v. 
Hill,  137  Ga.  313,  73  S.  E.  643,  arguendo;  Seager  v.  Cooley,  44  Mich. 
19,-5  N.  W.  1061,  holding  party  entitled  to  strip  inclosed  by  fence; 
Hale  v.  Cottle,  21  Or.  586,  28  Pac.  902,  where  artificial  monuments  were 
held  not  to  control;  Robinson  v.  Doss,  53  Tex.  507,  holding  call  for  elm 
tree  as  a  corner  a  mistake;  Whitney  v.  Detroit  Lum.  Co.,  78  Wis.  250, 
47  N.  W.  428,  rejecting  lake  as  boundary,  being  inconsistent  with  whole 
description. 

Distinguished  in  King  v.  Watkins,  98  Fed.  924,  holding  where  greater 
portion  of  boundary  of  five  hundred  thousand  acre  grant  was  not  run 
on  ground,  but  was  platted  in,  and  that  surveyor  was  mistaken  as  to 
true  location  of  monuments,  so  that  if  they  are  taken  as  marking 
boundary,  tract  only  would  contain  one  hundred  thousand  acres,  while 
as  platted  according  to  courses  and  distances  it  contains  full  quantity, 
courses  and  distances  prevail;  Smith's  Heir*  v.  Railroad  Lands  Co.,  120 

y 

La.  568,  45  South.  442,  holding  erroneous  description  in  judgment  could 
not  be  corrected  by  court  of  another  jurisdiction;  Miller  v.  Lavelle,  130 
Wis.  503,  110  N.  W.  422,  holding  course  between  corners  controlled  by 
indicated  elevations. 

Rule  governing  where  description  of  land  is  inconsistent  or  uncer- 
tain.   Note,  80  Am.  Dec.  740,  741. 

General  rules  for  the  location  of  -boundaries*    Note,  129  Am,  St 
Rep.  995,  1002,  1003. 
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If  monuments  are  Inconsistent  with  calls  fox  other  monuments,  and  it 
Is  apparent  that  they  were  erroneously  inserted,  they  will  he  rejected  as 
false  and  repugnant. 

Approved  in  Reese  v.  Wright,  98  Md.  281,  66  Atl.  978,  in  suit  to 
enjoin  nuisance,  incorporation  of  allegation  in  bill  that  mistake  existed 
in  defendant's  deed  as  to  description  of  alley  in  which  nuisance  was 
maintained  was  not  fatal  on  demurrer  where  title  to  property  and  alleys 
admitted ;  Upton  v.  Santa  Rita  Mining  Co.,  14  N.  M.  117,  119,  89  Pac. 
281,  282,  rejecting  call  in  order  to  reconcile  elements  of  description; 
West  v.  Houston  Oil  Co.,  46  Tex.  Civ.  107, 102  S.  W.  929,  rejecting  false 
portion  of  description  in  deed  wben  shown  by  extrinsic  evidence  in  suit 
to  quiet  title  what  land  was  intended  to  be  conveyed;  Hamm  v.  San 
Francisco,  9  Sawy.  46,.  17  Fed.  123,  rejecting,  as  false,  words  in  descrip- 
tion referring  to  wrong  page  of  public  record;  Moran  v.  Lezotte,  54 
Mich.  90,  19  N.  W.  760,  holding  quantity,  instead  of  line  not  clearly 
defined,  should  control;  Kelso  v.  Stigar,  75  Md.  393,  24  Atl.  21,  arguendo. 

93  U.  8.  527-648,  23  L.  Ed.  868,  HOME  INS.  00.  V.  BALTIMOBE  WARE- 
HOUSE CO. 

Same  rules  of  construction  apply  to  policies  of  insurance  as  to  other  con- 
tracts, full  effect  being  given  to  the  language  used,  and  in  cases  of  latent 
ambiguity,  parol  evidence  being  admissible  to  ascertain  subject  insured, 
and  to  show  who  are  owners.    . 

Approved  in  American  Cereal  Co.  v.  Western  Assur.  Co.,  148  Fed. 
79,  where  policy  insured  A,  loss  payable  to  B  as  its  interest  might 
appear,  A  was  insured ;  Gross  v.  New  York  etc.  S.  S.  Co.,  107  Fed.  521, 
holding  clause  against  other  insurance  not  applicable  to  insurance  under 
open  policy  on  shipments;  California  Ins.  Co.  v.  Union  Compress  Co., 
133  U.  S.  409,  418,  S3  L.  Ed.  736,  739,  10  Sup.  Ct.  369,  372,  holding, 
in  action  on  policy,  parol  evidence  of  ownership  admissible;  First  Nat. 
Bank  v.  Lancashire  Ins.  Co.,  62  Tex.  465,  construing  policy  by  its  terms, 
and  refusing  to  add  new  condition;  Home  Ins.  Co.  v.  Gwathmey, 
82  Va.  927,  928,  IS.  E.  211,  212,  holding  policies  did  not  cover  more 
than  warehouseman's  interest  in  goods  stored;  United  States  Mutual 
etc.  Assn.  v.  Newman,  84  Va.  58,  3  S.  E.  808,  construing  accident  policy 
excepting  death  caused  by  poison,  etc. ;  Universal  Life  Ins.  Co.  v.  Devore, 
88  Va.  783,  14  S.  E.  533,  where  insured  failed  to  comply  with  express 
condition  of  policy;  Connecticut  etc.  Ins.  Co.  v.  Tilley,  88  Va.  1026,  29 
Am.  St.  Bap.  771,  14  S.  E.  851,  holding  insured  bound  by  terms  of 
policy,  and  not  entitled  to  recover,  where  houses  insured  were  vacant. 

Wharfingers  or  warehousemen  may  insure  goods  in  their  possession  in 
their  own  names,  and  in  case  of  loss  recover  full  amount  of  insurance  for 
satisfaction  of  their  own  claims  first,  and  hold  the  residue  for  the  owners. 
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Approved  in  Munich  Assur.  Co.  v.  Dodwell  &  Co.,  128  Fed.  413,  63 
C.  C.  A.- 152,  holding  charterer  of  steamship  may  insure  goods  in  his 
possession  as  carrier  to  full  extent  of  their  value;  Meigs  v.  London 
Assur.  Co.,  126  Fed.  785,  holding  where  policies  on  building  also  cov- 
ered  additions  and   provided   that   insurers   should  not   be  liable  for 
greater  portion  of  loss  than  amount  insured  should  bear  to  whole  in- 
surance, and  addition  was  built  and  covered  by  similar  policies,  latter 
policies  were  entitled  to  contribution  from  earlier  policies;  Home  Ins. 
Co.  v.  Koob,  113  Ky.  369, 101  Am.  St.  Rep.  354,  58  L.  R.  A.  58,  68  S.  W. 
455,  misrepresentation  by  insured  as  to  amount  due  on  mortgage  was 
not  material  where  there  was  no  considerable  difference  between  true 
balance  and  representation;  Robert  Williams  &  Co.  v.  Auto  Express 
Co.,  78  N.  J.  Eq.  167,  78  Atl.  671,  holding  where  carrier  assigned  to 
shipper  rights  under  policy  insuring  goods  lost  in  transit,  proceeds  be- 
longed to  shipper  except  amount  due  for  carriage;  Johnson  v.  Stewart, 
243  Pa.  491,  498,  90  Atl.  351,  352,  grain  warehouseman  can  insure  grain 
stored;  Liverpool  etc.  Ins.  .Co.  v.  Delta  County  Farmers'  Assn.,  56  Tex. 
Civ.  592,  121  S.  W.  601,  holding  where  second  policy  covered  flame  prop- 
erty as  first  and  also   other  property,  as  to  property  covered  by  both 
there  was  double  insurance  and  loss  must  be  apportioned;  Pittman  v. 
Harris,  24  Tex.  Civ.  505,  59  S.  W.  1122,  holding  where  warehouseman 
insured  own  property  and  that  of  clients,  and  proceeds  of  loss  were  not 
enough  to  cover  own  losses,  clients  cannot  charge    warehouseman  as 
trustee  in  absence  of  showing  that  clients  elected  to  adopt  warehouse- 
man's acts  in  procuring  insurance;  Boyd  v.  McKee,  99  Va.  77,  37  S.  E. 
811,  holding  warehouseman  insuring  own  property  with  that  of  others 
may  deduct  full  value  of  own  property  covered  by  insurance  before 
apportioning  residue  of  proceeds;  Phoenix  Ins.  Co.  v.  Erie  Transp.  Co., 
117  U.  S.  324,  29  L.  Ed.  879,  6  Sup.  Ct.  755,  holding  stipulation  valid  by 
which  carrier  contracted  for  benefit  of  shipper's  insurance;  California 
Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  409,  33  L.  Ed.  736,  10  Sup.  Ct. 
369,  holding  lawful  for  plaintiff  to  insure  goods  held  in  trust  by  it  in 
its  own  name;  Pennefeather  v.  Baltimore  Steam  Packet  Co.,  58  Fed. 
485.  allowing  owner  to  sue  carrier  to  recover  insurance  paid  for  loss  of 
poods ;  Home  Ins.  Co.  v.  Peoria  etc.  R.  R.  Co.,  178  HI.  71,  52  N.  E.  864, 
holding  carrier  entitled  to  recover  insurance  for  cars  belonging  to  other 
roads;  Beidelman  v.  Powell,  10  Mo.  App.  283,  holding  bailor  entitled 
to  pro  rata  share  of  insurance  recovered  by  bailee;  Roberts  v.  Fire- 
men's Ins.  Co.,  165  Pa.  St.  61,  44  Am.  St.  Rep.  644,  30  Atl.  451,  holding 
commission  agent  entitled  to  recover  full  amount  of  loss  on  goods  held 
in  trust;  Lancaster  Mills  v.  Merchants'  etc.  Co.,  89  Tenn.  45,  48,  24 
Am.  St.  Rep.  603,  605,  14  S.  W.  327,  328,  holding  policy  on  goods  in 
warehouse  covered*  owner's  interest ;  Lucas  v.  Liverpool  etc.  Ins.  Co.,  23 
W.  Va.  276,  48  Am.  Rep.  390,  holding  insurance  on  stock  of   musical 
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instruments,  their  own  or  held  in  trost,  covered  piano  left  temporarily 
at  store;  Robbing  v.  People's  Ins.  Co.,  20  Fed.  Cas.  865,  apportioning 
total  loss  among  different  companies ;  Gross  v.  New  York  ete.  S.  S.  Co., 
107  Fed.  524,  arguendo. 

Explained  in  Snow  v.  Carr,  61  Ala.  371,  82  Am.  Rep.  7,  holding  dealer 
could  not  apply  whole  insurance  to  his  own  goods  first,  leaving  none 
for  owners  of  goods  left  for  sale. 

Distinguished  in  Hamburg-Bremen  Fire  Ins.  Co.  v.  Lewis,  4  App. 
D.  C.  81,  where  policy  was  issued  to  one  as  attorney,  he  could  not  de- 
clare on  policy  as  absolute  owner;  Mitchell  Furniture  Co.  v.  Imperial 
Fire  Ins.  Co.,  17  Mo.  App.  628,  holding  policy  did  not  cover  goods  held  on 
storage  or  repairs ;  Lowell  Mfg.  Co.  v.  Safeguard  etc.  Ins.  Co.,  88  N.  Y. 
597,  600,  holding  certain  general  policies  taken  out  by  consignees  did 
not  attach  to  property  specifically  insured. 

Insurance  of  goods  by  bailee  or  warehouseman.    Note,  Ann.  Gas. 
1913A,  145,  146,  148. 

When  insurable  interest  must  exist  under  fire  policies.    Note,  52 
L.  R.  A.  341,  342. 

Policy  issued"  to  warehousemen  on  merchandise,  "their  own,  or  held 
by  them  in  trust,"  covered  the  merchandise  held  by  them  on  storage,  and 
not  merely  their  own  interest  as  bailees. 

Approved  in  David  Bradley  &  Co.  v.  Brown,  78  Neb.  837,  126  Am. 
St.  Rep.  647,  13  L.  R.  A.  (N.  S.)  152,  112  N.  W.  331,  where  agent  in 
possession  of  goods  was  absolutely  liable  to  his  principal  for  loss  by  fire, 
insurance  in  his  own  name  was  for  his  own  benefit,  and  did  not  affect 
obligation  to  principal;  Johnston  v.  Charles  Abresch  Co.,  123  Wis.  135, 
136,  107  Am.  St.  Rep.  995,  101  N.  W.  397,  policy  on  all  stock  of  goods 
and  materials  belonging  to  insured  or  held  by  him  in  trust  or  storage, 
insured  against  loss  to  any  property  held  in  trust  and,  not  merely  in- 
sured's interest  therein;  Robbins  v.  Firemen's  etc.  Ins.  Co.,  16  Blatchf. 
126,  Fed.  Cas.  11,881,  where  similar  policy  was  held  to  cover  full  value 
of  merchandise;  Pelzer  Mfg.  Co.  v.  St.  Paul  etc.  Ins.  Co.,  41  Fed.  273, 
allowing  owner  to  recover  full  value  of  goods-  insured  by  warehouse- 
men ;  Snow  v.  Carr,  61  Ala.  369,  82  Am.  Rep.  6,  holding  piano  left  with 
dealer  to  sell,  covered  by  insurance  on  stock,  etc.;  Lancaster  Mills  v. 
Merchants'  Cotton  Press  Co.,  89  Tenn.  45,  46,  24  Am.  St.  Rep.  603,  14 
S.  W.  327,  328;  holding  insurance  on  goods  in  warehouse  covered  owner's 
interest. 

Distinguished  in  Home  Ins.  Co.  v.  Gwathmey,  82  Va.  928, 1  S.  E.  212, 
where  policy  specifically  provided  that  it  covered  warehouseman's 
interest  only. 

Construction  of  description  of  property  insured.    Note,  16    Am. 
Dec.  468. 
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Waiver  may  be  proved  by  circumstances  as  well  as  by  direct  testimony; 
and  it  is  question  for  Jury  If  any  evidence  of  waiver  is  submitted,  whether 
preliminary  proof  is  waived  by  company  or  by  their  authorized  agents. 

Approved  in  Bank  of  Anderson  v.  Home  Ins.  Co.,  14  Cal.  App.  220, 
111  Pac.  511,  failure  to  manifest  objection  to  additional  insurance  made 
with  knowledge  of  agent  is  waiver  of  provision  of  policy  against  it; 
Fidelity  &  Casualty  Co.  v.  Brown,  4  Ind.  Tex.  410,  69  S.  W.  920,  notice 
of  'accident  was  waived  by  insurers  when  their  physician  examined  in- 
sured and  secured  statement;  Larkin  v.  Glens  Falls  Ins.  Co.,  80  Minn. 
529,  83  N.  W.  410,  holding  where  insurer  investigates  loss  and  prepares 
proof  of  loss  from  information  thus  obtained,  which  it  presents  to  in- 
sured for  signature,  which  he  refuses  to  sign  because  of  stipulation  for 
settlement  therein,  formal  proof  of  loss  is  waived ;  Cobbs  v.  Fire  Assn., 
68  Mich.  464,  36  N.  W.  225,  holding  question  of  waiver  of  defense  of 
forfeiture  properly  left  to  jury;  Mosley  v.  Vermont  etc.  Ins.  Co.,  55 
Vt.  146,  holding  company  estopped  to  deny  sufficiency  of  proofs  of  loss ; 
Findeisen  v.  Metropole  etc.  Ins.  Co.,  57  Vt.  524,  where  proof  of  loss 
was  held  waived  by  conduct,  but  not  by  certain  language  used. 

Several  adjustments  of  loss  made  by  an  expert,  founded  upon  different 
theories  of  law,  are  admissible  for  purpose  of  assisting  jury  in  calculating 
actual  loss. 

Approved  in  State  v.  Nevada  etc.  R.  R.  Co.,  28  Nev.  209,  81  Pac. 
103,  on  issue  as  to  earning  capacity  of  railroad  for  taxing  purposes, 
it  is  error  to  permit  expert  who  had  examined  books  to  give  opinion 
as  to  what  items  should  be  properly  charged  to  operation  expenses  and 
what  excluded. 

Judgment  cannot  be  reversed  because  evidence  was  admitted  having  no 
bearing  upon  issue,  unless  misleading. 

Approved  in  West  v.  East  Coast  Cedar  Co.,  113  Fed.  71,  61  C.  C.  A. 
411,  following  rule ;  Brown  v.  United  States,  142  Fed.  4,  73  C.  C.  A. 
187,  applying  rule  in  criminal  prosecution ;  Runkle  v.  Burnham,  153  TJ.  S. 
224,  38  L.  EcL  697,  14  Sup.  Ct.  840,  holding  telegrams  rejected  could  not 
have  affected  question  of  revocation  at  issue. 

Letter  which  is  no  more  than  an  offer  of  compromise  is  inadmissible 
in  action  on  Insurance  policy. 

Approved  in  Southern  Home  Ins.  Co.  v.  Putnal,  57  Fla.  232,  49 
South.  933,  offer  of  compromise  set  up  in  replication  in  suit  on  insur- 
ance policy  created  no  estoppel;  Baltimore  etc.  R.  Co.  v.  McCord,  56 
Ind.  App.  385,  105  N.  K  517,  in  personal  injury  suit  statement  as  to 
amount  plaintiff  thought  he  ought  to  have,  made  during  attempt  at 
compromise,  was  inadmissible:  Halstead  v.  Coen,  31  Ind.  App.  308,  67 
N.  E.  959,  holding,  in  action  to  restrain  tenant  from  committing  waste. 
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letter  from  defendant  to  plaintiff  stating  that  he  was  sure  matters  could 
be  fixed  up  was  inadmissible ;  State  v.  Nevada  Cent.  R.  Co.,  28  Nev.  209, 
113  Am.  St.  Rep.  834,  81  Pac.  103,  on  issue  of  earning  capacity  of  rail- 
road for  tax  purposes,  classification  of  expense  in  company's  ledger 
was  not  evidence  in  its  favor;  Mason  v.  Mayor  etc.  of  City  of  Cumber- 
land, 92  Md.  447,  48  Atl.  140,  holding  in  action  on  policy,  question  by 
plaintiff  to  defendant's  agent  as  to  whether  he  had  been  authorized  to 
make  offer  of  compromise  was  properly  excluded;  dissenting  opinion  in 
Misner  v.  Strong,  181  N.  Y.  177,  73  N.  E.  970,  in  action  to  establish 
ownership  of  undivided  interest  in  vessel  and  for  accounting  of  earn- 
ings, admission  of  offer  of  compromise  by  defendant  is  harmless  where 
defendant  testified  to  same  thing;  Moffitt-West  Drug  Co.  v.  Byrd,  92 
Fed.  292,  34  C.  C.  A.  351,  and  International  etc.  R.  R.  Co.  v.  Ragsdale, 
67  Tex.  27,  2  S.  W.  517,  both  holding  unaccepted  offer  of  compromise 
of  claim  inadmissible;  Patrick  v.  Crowe,  15  Colo.  555,  25  Pac.  989, 
holding  rejected  offer  of  compromise  in  writing  inadmissible;  Sebree  v. 
Smith,  2  Idaho,  333,  16  Pac.  917,  striking  out  testimony  of  attorney  in 
case  respecting  offer  of  compromise;  Louisville  etc.  R.  R.  Co.  v.  Wright, 
115  Ind.  391,  7  Am,  St.  Rep.  443,  16  N.  E.  151,  holding  letter,  with 
admissions  opening  way  to  compromise,  inadmissible;  Houdeck  v.  Mer- 
chants' etc.  Ins.  Co.,  102  Iowa,  308,  71  N.  W.  355,  rejecting  evidence 
of  an  attempted  settlement  of  insurance;  Tennant  v.  Dudley,  144  N.  Y. 
507,  39  N.  E.  645,  rejecting  evidence  of  attempted  compromise. 

Adjustment  between  blanket  and  specific  fire  insurance    policies. 
Note,  L.  R.  A.  1915B,  511. 

93  V.  8.  648-558,  23  L.  Ed.  983,  STANTON  V.  EMBREY. 

Pleading  over  to  declaration  adjudged  good  on  demurrer  is  a  waiver  of 
demurrer. 

Approved  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  864;  City  of 
Harper  v.  Daniels,  211  Fed.  64,*  129  C.  C.  A.  242,  Harper  v.  Cunning- 
ham, 8  App.  D.  C.  434,  and  Moses  v.  Taylor,  6  Mackey  (D.  C),  280,  all 
following  rule ;  Nolle  v.  Oyster,  230  U.  S.  179,  57  L.  Ed.  1444,  33  Sup.  Ct. 
1043,  holding  Code,  section  1533,  applied  only  where  demurrer  over- 
ruled ;  Bush  v.  Russell,  180  Ala.  596,  61  South.  375,  contract  to  procure 
purchase  by  government  of  certain  land  for  postoffice  site  is  not  void 
because  compensation  contingent;  Campbell  v.  Haverhill,  155  U.  S.  613, 
39  L.  Ed.  281,  15  Sup.  Ct.  218,  holding  exception  to  ruling  as  to  par- 
ties waived  by  proceeding  with  trial;  Gulf  etc.  R.  R.-Co.  v.  Washington, 
49  Fed.  349,  1  C.  C.  A.  286,  and  Imperial  Life  Ins.  Co.  v.  Ncwcomb,  62 
Fed.  97,  10  C.  C.  A.  288,  holding  demurrer  waived  by  plea  to  merits: 
City  of  Plankinton  v.  Gray,  63  Fed.  416, 11  C.  C.  A.  268,  and  Connecticut 
etc.  Ins.  Co.  v.  M'Whirter,  73  Fed.  449, 19  C.  C.  A.  519,  demurrer  waived 
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by  filing  answer;  Mix  v.  Creditors,  39  La.  Ann.  626,  2  South.  393,  hold- 
ing .plea  of  lis  pendens  waived  by  answering  at  same  time. 

Filing  of  other  pleading  as  waiver  of  objection  to  overruling  of 
demurrer.    Note,  Ann.  Gas.  1913B,  888. 

Pendency  of  prior  suit  in  another  jurisdiction  is  not  a  bar  to  subsequent 
suit  in  Circuit  Court,  or  in  Supreme  Court  of  District  of  Columbia,  though 
for  same  cause  of  action. 

Approved  in  Burk  v.  McCaffrey,  136  Fed.  696,  German  Savings  &  L. 
Soc.  v.  Tull,  136  Fed.  12,  69  C.  C.  A.  1,  and  International  etc.  R.  R.  v. 
Barton,  24  Tex.  Civ.  123,  57  S.  W.  292,  all  following  rule;  Hunt  v.  New 
York  Cotton  Exchange,  205  U.  S.  339,  51  L.  Ed.  828,  27  Sup.  Ct.  529, 
holding  Federal  court  could  enjoin  at  suit  of  New  York  Cotton  Ex- 
change receipt  and  use  by  defendant  of  quotation  on  sales  at  such  ex- 
change,   though    injunction    granted  in    State    court  in    pending  suit 
between   defendant  and    telegraph    company,  restraining    latter  from 
refusing  to  furnish  quotations;  Bryar  v.  Campbell,  177  U.  S.  654,  44 
!*•  Ed.  928,  20  Sup.  Ct.  796,  holding  Federal  suit  which  was  abandoned 
Ending  appeal  in  order  to  bring  new  acfion  in  State  court  which  was 
Unsuc<»essful  cannot  be  resuscitated  after  sixteen  years  for  purpose 
J?*  defeating  State  suit  in  which  Federal  decree  was  not  set  up  as  bar; 
Sf^*1  v*  ^n**e<*  States,  233  Fed.  357,  conviction  of  infamous  crime  in 
*e  court  rendering  person  incompetent  as  witness  in  such  court  do.es 
/JOt  tender  him  incompetent  as  witness  in  Federal  court ;  Sharp  v.  Bon- 
ia*gM,      213  Fed.   666,  Federal  court  retained  jurisdiction  of  class  suit 
QP  determine  ownership  of  property  of  church,  though  State  courts  ren- 
^<ed    decree  in  cross-suit  between  representatives  of  same  societies  in- 
^olving  same  issues,  which  was  commenced  pending  appeal  in  Federal 
*uit ;     farmers'  Bank  v.  Wright,  158  Fed.  850,  and  Bixler  v.  Pennsyl- 
vania.  R.  Co.,  201  Fed.  555,  both  holding  pendency  of  prior  suit  in  State 
court     not  bar  to  suit  on  same  cause  between  same  parties  in  Federal 
court  ;  Kansas  City  Gas  Co.  v.  Kansas  City,  198  Fed.  529,  holding  pend- 
ency   in  Federal  court  of  suit  by  gas  company  to  have  declared  void 
ordinance  imposing  penalties  for  failure  to  maintain  certain  pressure 
n°t  b»ar  to  suit  by  city  in  State  court  for  accounting  under  franchise; 
Sperx-y  &  Hutchinson  Co.  v.  City  of  Tacoma,  190  Fed.  684,  holding  prior 
*}**t   in  State  court  where  no  tangible  property  seized  not  bar  to  iden- 
tical   Sxijt  in  Federal  court;  Guardian  Trust  Co.  v.  Kansas  City  South- 
***  Ry.  Co.,  171  Fed.  48,  50,  28  L.  R.  A.  <N.  S.)  620,  96  C.  C.  A.  285, 
°lding  suits  at  law  in  State  court  on  promissory  notes  could  not  be 
etl3oir*ed  in  equity  suit  in  Federal  court  for  accounting  and  to  cancel 
n°tes  ;  Hultberg  v.  Anderson,  170  Fed.  661,  right  to  maintain  law  action 
^  Judgment  in  State  court  does  not  bar  creditor's  suit  in  Federal  court ; 
^ar  v.  Spalding,  154  Fed.  30,  83  C.  C.  A.  Ill,  holding  proceeding  for 
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writ  of  assistance  in  State  court  after  foreclosure  sale  did  not  bar  eject- 
ment in  Federal  court;  North  Carolina  Mining  Co.  v.  Westfeldt,  151 
Fed.  295,  holding  ejectment  in  State  court  not  bar  to  quiet  title  suit  in 
Federal  court ;  Guardian  Trust  Co.  v.  Kansas  City  etc.  Ry.  Co.,  146  Fed. 
340,  76  C.  C.  A.  615,  action  against  purchaser  at  foreclosure  on  its  liabil- 
ity to  pay  debt  of  mortgagor  under  reorganization  scheme  is  not  bar  to 
determination  by  court  rendering  foreclosure  decree  of  priority  of  other 
liens  to  mortgage  liens;  City  of  Mankato  v.  Barber  Asphalt  Pav.  Co., 
142  Fed.  340,  73  C.  C.  A.  439,  defendant  in  State  court  not  concluded  by 
State  judgment  rendered  after  he  has  recovered  judgment  in  Federal 
court;  Slaughter  v.  Mallet  Land  etc.  Co.,  141  Fed.  290,  72  C.  C.  A.  430, 
pendency  of  State  action  to  try  title  and  to  remove  cloud  from  title  is 
not  ground  for  abatement  of  subsequent  Federal  suit  to  quiet  title; 
Franklin  v.  Conrad-Stanford  Co.,  137  Fed.  744,  70  C.  C.  A.  171,  State 
suit  to  foreclose  mortgage  securing  note  in  which  property  sold  and  pro- 
ceeds applied  on  amount  due  on  note,  but  in  which  no  formal  deficiency 
judgment  rendered,  is  not  bar  to  Federal  action  on  note  for  amount  of 
deficiency;  Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  948,  67  L.  R.  A. 
761,  66  C.  C.  A.  55,  where  one  having  claim  against  city  sued  in  Federal 
court,  it  is  error  to  stay  proceedings  pending  determination  of  State 
court  appeals  under  charter  providing  for  such  appeals  and  prohibiting 
payment  of  claims  pending  appeals;  Guaranty  Trust  Co.  v.  North 
Chicago  St.  R.  Co.,  130  Fed.  807,  65  C.  C.  A.  65,  pendency  of  Federal 
creditor's  suit  against  street  railway  for  whom  receiver  appointed  but 
whose  road  is  operated  by  receiver  of  lessee  does  not  authorize  enjoining 
of  State  suit  by  stockholders  to  enjoin  delivery  of  amended  lease ;  Robin- 
son v.  Surburban  Brick  Co.,  127  Fed.  807,  62  C.  C.  A.  484,  holding  pend- 
ency of  suit  in  State  court  not  bar  to  one  on  same  cause  of  action  in 
Federal  court;  Baltimore  etc.  R.  R.  Co.  v.  Wabash  R.  R.  Co.,  119  Fed. 
680,  57  C.  C.  A.  322,  holding  Federal  court  may  where  requisite  citizen- 
ship exists  enforce  State  decree  by  injunction,  though  appeal  from  such 
decree  is  pending  in  State  court,  where  appeal  does  not  operate  as  super- 
sedeas; O'Callaghan  v.  O'Brien,  116  Fed.  936,  upholding  Federal  juris- 
diction over  suit  by  alien  to  establish  relationship  to  decedent  and  status 
as  heirs,  and  to  determine  validity  of  will  notwithstanding  pendency  of 
State  probate  proceedings;  Bunker  Hill  etc.  Co.  v.  Shoshone  Min.  Co., 
109  Fed.  508,  47  C.  C.  A.  200,  applying  rule  in  action  concerning  title  to 
mining  claims;  Ogden  City  v.  Weaver,  108  Fed.  56^,  47  C.  C.  A.  485, 
holding  pendency  of  equity  suit  to  determine  validity  of  contract  and 
rights  of  parties  thereunder,  does  not  deprive  Federal  court  of  jurisdic- 
tion over  law  action  between  same  parties  to  recover  sum  due  under  con- 
tract ;  Colston  v.  Southern  Home  Building  etc.  Assn.,  99  Fed.  308,  hold- 
ing Federal  court  will  not  entertain  suit  by  stockholders  for  appointment 
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of  receiver  of  corporation  on  ground  of  insolvency  pending  determina- 
tion of  prior  State  suit  for  same  purpose;  Lake  County  v.  Schradsky,  31 
Colo.  184,  71  Pac.  1106,  pendency  of  writ  of  error  to  United  States 
Supreme  Court  to  review  dismissal  for  want  of  jurisdiction  in  Circuit 
Court,  where  no  supersedeas  granted,  does  not  bar  State  action  on  same 
cause  of  action;  Walker  v.  Washington  Title  Ins.  Co.,  19  App.  D.  C. 
580,  holding  in  suit  on  note  against  indorsers,  pendency  of  equity  suit 
in  which  cross-bill  was  filed  by  holder"  of  note  for  change  of  trustees 
under  deed  to  secure  same  was  not  pleadable  in  bar;  Southern  Ry.  Co. 
v.  Rowe,  2  Ga.  App.  563,  59  S.  E.  465,  holding  where  suit  removed  to 
Federal  court  was  voluntarily  dismissed,  plaintiff  could  bring  second 
suit  in  State  court,  though  damages  laid  below  two  thousand  dollars  in 
such  suit;  Ferriday  v.  Middlesex  Banking  Co.,  118  La.  780,  43  South. 
407,  refusing  to  stay  proceedings  in  State  court  until  judgment  against 
defendants,  as  plaintiffs  in  suit  in  Federal  court,  had  become  final,  or 
time  to  appeal  expired;  Ostby  &  Barton  Co.  v.  Goldman,  21  R.  I.  280,  43 
Atl.*101,  holding  mere  pendency  of  suit  in  one  State  not  pleadable  in 
abatement  or  bar  of  second  action  in  another  State  between  same  par- 
ties for  same  cause  of  action;  Mayfield  v.  Atlanta  etc.  Ry.  Co.,  79  S.  C. 
564,  61  S.  E.  108,  holding  pendency  in  Federal  court  of  suit  for  personal 
injuries  against  lessee  of  railway  not  bar  to  suit  in  State  court  against 
lessor  on  same  cause;  National  Tube  Co.  v.  Smith,  57  W.  Va.  216,  110 
Am.  St.  Rep.  776,  1  L.  R.  A.  (N.  S.)  195,  50  S.  E.  719,  refusing  to  re- 
strain prosecution  of  garnishment  in  Justice  Court  action  for  debt  where 
in  another  State  injunction  enjoining  garnishee  from  paying  money 
under  judgment  of  justice  is  pending;  dissenting  opinion  in  Coffin  v. 
Harris,  141  N.  C.  715,  6  L.  It.  A.  (N.  S.)  624,  54  S.  E.  440,  majority  hold- 
ing where  suit  against  nonresidents  was  removed  to  Federal  court  and 
property  held  by  attachment,  plaintiffs  could  not  sue  residents  in  State 
court  to  restrain  waste  of  property  attached;  Sharon  v.  Hill,  10  Sawy. 
396,  22  Fed.  30,  holding  suit  in  State  court  no  bar,  on  several  grounds ; 
Weaver  v.  Field,  4  Woods,  154,  156,  16  Fed.  24,  25,  and  Beekman  v. 
Hudson  etc.  R.  R.  Co.,  35  Fed.  10,  both  holding  suit  in  foreclosure  in 
State  court  not  bar  to  same  action  in  Circuit  Court;  Latham  v.  Chafee, 
7  Fed.  523,  Logan  v.  Greenlaw,  12  Fed.  14,  and  Crescent  City  Livestock 
etc.  Co.  v.  Butchers'  Union  Livestock  Co.,  12  Fed.  226,  all  holding  ac- 
tion in  State  court  no  bar  to  action  in  Federal  court;  Ross  v.  Bourne, 
14  Fed.  861,  holding  suit  in  admiralty  for  seaman's  wages  not  suspended 
by  attachment  of  his  wages  in  action  at  law-  Lynch  v.  Hartford  etc.  Ins. 
Co.,  17  Fed.  628,  overruling  plea  of  lis  pendens;  Hurst  v.  Everett,  21 
Fed.  221,  applying  rule  where  two  actions  were  pending  in  State  and 
Federal  court  held  in  same  district ;  Washburn  &  Moen  Mfg.  Co.  v.  H.  B. 
Scutt  &  Co.,  22  Fed.  711,  where  two  suits  were  held  not  identical;  Seeley 
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v.  Missouri  etc.  R.  R.  Co.,  39  Fed.  255,  holding  prior  suit  in  equity  not 
a  bar  to  action  at  law  to  enforce  same  demand;  Rawitzer  v.  Wyatt,  40 
Fed.  610,  holding  action  in  Federal  court  not  barred  by  fact  that  claim 
had  been  presented  to  receiver  appointed  by  State  court;  Standley  v. 
Roberts,  59  Fed.  845,  8  C.  C.  A.  305,  where  separate  suits  were  com- 
menced in  Federal  court  and  court  of  Choctaw  nation;  First  Nat.  Bank 
v.  Duel  Co.,  74  Fed.  375,  holding  plaintiff  could  sue  on  judgment  of 
State  court  in  the  Federal  court,  although  judgment  was  still  in  force; 
Holton  v.  Guinn,  76  Fed.  101,  holding  State  probate  proceedings  no  bar 
to  action  in  Federal  court  involving  same  issues ;  Zimmerman  v.  So  Relle, 
80  Fed.  420,  25  C.  C.  A.  518,  and  Ryan  v.  Seaboard  etc.  R.  R.  Co.,  89 
Fed.  407,  both  holding  State  action  no  bar,  but  that  Federal  court  should 
stay  proceedings;  Lafayette  Co.  v.  Wonderly,  92  Fed.  317,  34  C.  C.  A. 
360,  holding  proceeding  by  scire  facias  not  barred  by  action  of  debt  on 
same  judgment;  Gay,  Hardie  &  Co.  v.  Brierfield  etc.  Co.,  94  Ala.  317, 
33  Am.  St.  Rep.  135,  16  L.  R.  A.  570, 11  South.  358,  holding  suit  in  State 
court  by  contract  creditors  not  barred  by  foreclosure  suit  in  Federal 
court;  State  ex  rel.  New  Orleans  v.  New  Orleans  etc.  R.  R.  Co.,  42 
La.  Ann.  18,  7  South.  86,  holding  no  plea  would  lie  in  State  court  of 
pendency  of  same  action  in  Federal  court  of  same  district;  Bourgeois 
v.  Jacobs,  45  La.  Ann.  1314,  14  South.  70,  holding  judgment  first  ob- 
tained in  two  pending  suits  valid  and  executory;  Kilpatrick  v.  Kansas 
City  etc.  R.  R.  Co.,  38  Neb.  641,  41  Am.  St.  Rep.  757,  57  N.  W.  671,  hold- 
ing interlocutory  order  in  Federal  court  no  bar  to  litigation  in  State 
court ;  Kerr  v.  Willetts,  48  N.  J.  L.  79,  2  Atl.  782,  and  Fairchild  v.  Fair- 
child,  53  N.  J.  Eq.  682,  51  Am.  St.  Rep.  653,  34  Atl.  11,  both  holding 
pendency  of  action  in  one  State  not  a  bar  to  same  action  in  another; 
Caine  v.  Seattle  etc.  R.  R.  Co.,  12  Wash.  599,  41  Pac.  905,  holding  suit 
in  State  court  not  barred  by  action  in  rem  in  Federal  court  to  recover 
same  counterclaim. 

The  following  also  hold  suit  in  Federal  court  not  abated  by  prior 
action  in  State  court:  Hospes  v.  O'Brien,  24  Fed.  146,  Pierce  v.  Fcagans, 
39  Fed.  588,  Ball  v.  Tompkins,  41  Fed.  490,  and  Briggs  v.  Stroud,  58 
Fed.  720,  probate  proceeding;  Marshall  v.  Otto,  59  Fed.  252,  and  Wilcox 
&  Gibbs  Guano  Co.  v.  Phoenix  Ins.  Co.,  61  Fed.  200,  action  on  insur- 
ance policy;  Roth  child  v.  Hasbrouck,  65  Fed.  286,  action  to  set  aside 
conveyance  of  property  in  possession  of  assignee  under  general  assign- 
ment; Woodbury  v.  Allegheny  etc.  R.  R.  Co.,  72  Fed.  374,  foreclosure; 
Short  v.  Hepburn,  75  Fed.  113,  21  C.  C.  A.  252,  Marks  v.  Marks,  75  Fed. 
332,  and  Deming  v.  Orient  Ins.  Co.,  78  Fed.  4,  action  on  policy;  Shaw 
v.  Lyman,  79  Fed.  3,  creditors'  bill  to  fix  stockholders'  liability;  Merritt 
v.  American  etc.  Co.,  79  Fed.  233,  24  C.  C.  A.  530,  action  to  foreclose 
lien  on  personal  property;  Gamble  v.  San  Diego,  79  Fed.  500,  action  to 
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annul  contract  of  city;  Green  v.  Underwood,  86  Fed.  429,  30  C.  C.  A. 
162,  and  Powers  v.  Blue  Grass  Bldg.  etc.  Assn.,  86  Fed.  708,  motion  for 
appointment  of  receiver;  Hubinger  v.  Central  Trust  Co.,  94  Fed.  791, 
36  C.  C.  A.  494,  action  in  personam  for  damages;  Rodgers  v.  Pitt,  96 
Fed.  677,  and  Barnes  v.  Dow,  59  Vt.  547, 10  Atl.  264,  holding  probate  pro- 
ceedings not  a  bar  to  certain  equitable  proceedings  involving  same  mat- 
ter; Neuf elder  v.  North  British  etc.  Ins.  Co.,  10  Wash.  399,  45  Am.  St. 
Rep.  798,  39  Pac.  112,  holding  parties  filing  claims  with  assignee  in  in- 
solvency abandoned  no  rights  under  attachments  in  another  State;  Mix 
v.  Creditors,  39  La.  Ann.  626,  2  South.  393,  Andrews  v.  Smith,  19  Blatchf. 
102,  5  Fed.  835,  Olney  v.  Tanner,  10  Fed.  105,  and  Ahlhauser  v.  Butler, 
50  Fed.  709,  all  arguendo. 

Distinguished  in  People's  Gaslight  &  Coke  Co.  v.  Chicago,  192  Fed. 
402,  403,  holding  where  suit  to  enforce  ordinance  fixing  price  of  gas  was 
pending  in  State  court,  Federal  court  would  not  entertain  suit  to  restrain 
enforcement  of  ordinance  on  ground  property  was  taken  without  due 
process;  Richmond  etc.  R.  R.  Co.  v.  Gorman,  7  App.  D.  C.  104,  holding 
consent  judgment  of  State  court  barred  suit  on  same  cause  in  District; 
Louisville  etc.  R.  Co.  v.  Newman,  132  Ga.  526,  26  L.  R.  A.  (N.  S.)  969, 
64  S.  E.  543,  holding  pendency  in  Federal  court  of  suit  removed  from . 
State  court  abated  subsequent  suit  on  same  cause  in  State  court,  though 
damage  claimed  in  such  second  suit  was  less  than  two  thousand  dollars; 
Wilson  v.  Milliken,  103  Ky.  168,  170,  171,  172,  176,  42  L.  R.  A.  452,  44 
S.  W.  661,  662,  663,  holding  action  pending  in  Federal  Circuit  Court 
pleadable  in  abatement  of  subsequent  action  in  State  court  between 
same  parties  for  same  subject  matter  and  seeking  same  kind  of  relief; 
Radford  v.  Folsom,  4  McCrary,  529,  14  Fed.  98,  holding  suit  in  State 
court  bar  to  action  in  Federal  court  of  same  district;  Gates  v.  Bucki, 
53  Fed.  965,  4  C.  C.  A.  116,  holding  jurisdiction  of  State  court  of  prop- 
erty in  custodia  legis  exclusive;  Memphis  etc.  R.  R.  Co.  v.  Grayson,  88 
Ala.  578,  16  Am.  St.  Rep.  74,  7  South.  124,  holding  judgment  obtained 
in  one  State  bar  to  action  pending  in  another. 

Pendency  of  one  action  as  defense  to  another.  Note,  84  Am.  Dec. 
456. 

Abatement  of  action  in  State  court  by  prior  action  in  national  court 
and  in  national  court  by  prior  action  in  State  court.  Note,  82 
Am.  St.  Rep.  588. 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in  same 
State.    Note,  42  L.  R.  A.  452. 

Pendency  of  suit  for  divorce  or  separation  as  bar  to  another*  Note, 
40  L.  R.  A.  (N.  S.)  86. 

Conflicts  of  jurisdiction.    Note,  29  Amu  St.  Rep.  312, 
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Exception  taken  In  lower  court  must  show  that  it  was  taken  and  re- 
served by  party  at  trial,  but  it  may  be  drawn  out  in  form,  and  signed  or 
sealed  by  judge  at  later  period. 

Approved  in  Russo-Chinese  Bank  v.  National  Bank  of  Commerce,  187 
Fed.  86,  109  C.  C.  A.  398,  holding  exceptions  properly  taken;  Hunni- 
cutt  v.  Payton,  102  U.  S.  353,  354,  26  L.  Ed.  116,  holding  bill  signed 
eleven  days  after  verdict  sufficient;  United  States  v.  Carey,  110  U.  S. 
52,  28  L.  Ed.  67,  3  Sup.  Ct.  425,  holding  exception  taken  after  trial  not 
open  to  review;  New  York  etc.  R.  R.  Co.  v.  Hyde,  56  Fed.  190,  5  C.  C.  A. 
461,  holding  allowance  of  bill  in  trial  term  five  months  after  verdict  not 
unwarrantable;  Stone  v.  United  States,  64  Fed.  677,  12  C.  C.  A.  451, 
Johnson  v.  Garber,  73  Fed.  526,  19  C.  C.  A.  556,  and  Western  Union 
Tel.  Co.  v.  Baker,  85  Fed.  691,  29  C.  C.  A.  392,  all  holding  charge  to 
jury  not  excepted  to  not  reviewable;  Hall  v.  Harris,  2  S.  D.  333,  50 
N.  W.  98,  holding  words  "exception  taken "  sufficiently  indicated  that 
it  was  taken  during  trial ;  dissenting  opinion  in  Aetna  Ins.  Co.  v.  Boon, 
95  U.  S.  142,  24  L.  Ed.  403,  majority  holding  judgment  entered  upon  spe- 
cial finding  subject  to  review  without  bill  of  exceptions. 

Distinguished  in  Merchants'  Exchange  Bank  v.  McGraw,  76  Fed.  936, 

22  C.  C.  A.  622,  holding  exception  taken  when  jury  returned  for  fur- 

'  ther  charges  sufficient;  Saint  Croix  Lumber  Co.  v.  Pennington,  2  Dak. 

475,  11  N.  W.  501,  holding  bill  must  be  settled  within  statutory  time  or 

such  other  time  as  court  may  allow. 

Bill  of  exceptions  need  not  be  sealed;  it  is  sufficient  if  signed  by  the 
Judge. 

Approved  in  New  York  etc.  R.  R.  Co.  v.  Hyde,  56  Fed.  190,  5  C.  C.  A. 
461,  and  Scaife  v.  Western  etc.  Land  Co.,  87  Fed.  311,  30  C.  C.  A.  661, 
both  following  rule. 

Contract  by  which  attorney  agrees  to  prosecute  claim  against  United 
States  for  contingent  fee  is  legitimate. 

Approved  in  Northwestern  S.  S.  Co.  v.  Cochran,  191  Fed.  151,  111 
C.  C.  A.  626,  holding  under  laws  of  Alaska,  assignment  of  claims  to 
attorney  to  collect  for  percentage  fee'  was  not  champertous;  Muller  v. 
Kelly,  116  Fed.  545,  upholding  contract  by  attorney  for  contingent  fee 
where  it  is  not  champertous  and  costs  are  to  be,  and  are  paid,  by  client; 
Grievance  Committee  v.  Ennis,  84  Conn.  607,  80  Atl.  771,  upholding  con- 
tingent contract  for  fifty  per  cent  of  recovery  in  personal  injury  suit; 
Brady  v.  Yost,  6  Idaho,  281,  55  Pac.  545,  upholding  contract  for  sale 
of  newspaper,  whereby  one  of  parties  agreed  to  obtain  for  other  con- 
tract to  publish  classification  lists  of  mineral  lands  and  other  agreed 
to  bid  for  county  printing  and  assign  contract  to  first  party;  Whinery 
v.  Brown,  36  Ind.  App.  282,  75  N.  E.  607,  upholding  contract  between 
attorney  and  client  for  contingent  fee  dependent  on  amount  of  recovery ; 
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P.  B.  Vandegrift  &  Co.  v.  Lanyon  Zinc  Co.,  87  Kan.  379,  124  Pac.  536, 
upholding  contract  to  procure  return  of  excess  duties  for  one-half 
amount  recovered;  Kansas  City  Paper  House  v.  Foley  Ry.  Printing  Co., 
85  Kan.  683,  Ann.  Gas.  1913A,  294,  39  L.  R.  A.  (N.  S.)  747,  118  Pac. 
1058,  upholding  agreement  to  pay  salesman  for  selling  to  public  board 
sum  based  on  sales  made;  Stroemer  v.  Van  Arsdel,  74  Neb.  141,  121 
Am.  St.  Rep.  713,  4  L.  R.  A.  (N.  S.)  212,  103  N.  W.  1056,  contract  for 
services  of  attorney  upheld  though  fee  contingent  and  procurement  of 
legislation  involved ;  dissenting  opinion  in  Muller  v.  Kelly,  125  Fed.  216, 
60  C.  C.  A.  170,  majority  holding  question  of  fairness  of  contract  for 
contingent  attorney's  fee  made  by  client  who  did  not  understand  Eng- 
lish and  while  in  hospital  is  for  jury;  Taylor  v.  Bemiss,  110  U.  S.  45, 
28  L.  Ed.  65,  3  Sup.  Ct.  443,  holding  contract  for  fifty  per  cent  con- 
tingent fee  valid;  Oilman  v.  Jones,  87  Ala.  702,  4  L.  R.  A.  116,  5  South. 
789,  holding  contract  for  maintaining  suits  on  bonds  by  one  interested 
not  champertous;  Bergen  v.  Frisbie,  125  Cal.  169,  57  Pac.  785,  uphold- 
ing attorney 's  contract  for  contingent  fee;  Ensor  v.  Bolgiano,  67  Md. 
202,  9  Atl.  532,  contract  for  contingent  fee  in  damage  suit;  Manning  v. 
Sprague,  148  Mass.  22, 12  Am.  St.  Rep.  511,  1L.B.A.  518,  18  N.  E.  674, 
contract  for  nine  per  cent  of  claim  which  might  be  recovered;  Reece  v. 
Kyle,  49  Ohio  St.  486,  16  L.  R.  A.  727,  31  N.  E.  750,  sustaining  agree- 
ment by  attorney  to  advance  costs,  etc.,  for  contingent  fee. 

Distinguished  in  Owens  v.  Wilkinson,  20  App.  D.  C.  65,  holding  void 
contingent  agreement  to  collect  claim  involving  procurement  of  legisla- 
tion ;  Johnson  v.  Van  Wyck,  4  App.  D.  C.  319,  41  L.  R.  A.  520,  contract 
to  recover  property  considered  and  held  champertous;  Byrne  v.  Kansas 
City  etc.  R.  R.  Co.,  55  Fed.  47,  holding  contract  for  contingent  fee  void 
under  Tennessee  statute;  County  of  Chester  v.  Barber,  97  Pa.  St.  463, 
holding  contract  between  attorney  and  county  commissioners,  providing 
for  unreasonable  contingent  fee,  invalid. 

Validity  of  lobbying  contracts.    Note,  121  Am.  St.  Rep.  739. 

Where  compensation  to  be  paid  is  not  fixed,  it  is  proper,  in  order  to  aid 
jury,  to  admit  evidence  as  to  price  usually  charged  and  received  for  profes- 
sional services  toy  other  persons  of  same  profession  practicing  in  same  court. 
Approved  in  T.  S.  Faulk  &  Co.  v.  Hobbie  Groc.  Co.,  178  Ala.  266y  59 
South.  454,  and  Morehead's  Trustee  v.  Anderson,  125  Ky.  89,  100  S.  W. 
342,  both  following  rule;  Rachels  v.  Doniphan  Lumber  Co.,  98  Ark.  534, 
136  S.  W.  659,  evidence  of  skill  of  attorney  Also  admissible;  Gorman 
v.  Banigan,  22  R.  I.  30,  46  Atl.  41,  discussing  manner  of  determining 
value  of  attorney's  services;  Ward  v.  Kohn,  58  Fed.  464,  7  C.  C.  A.  314, 
holding  evidence  of  what  fees  of  attorneys  were  at  certain  place  imma- 
terial where  evidence  of  usual  charges  at  place  of  rendition  of  services 
was  uncontradicted;  Knight  v.  Russ,  77  Cal.  415,  19  Pac.  701,  admitting 
evidence  to  prove  usual  charges  of  attorneys;  Clark  v.  Ellsworth,  104 
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Iowa,  451,  73  N.  W.  1025,  admitting  evidence  to  fix  reasonable  value  of 
services  as  established  in  county;  Wallace  v.  Schaub,  81  Md.  598,  32 
Atl.  324,  holding  evidence  of  price  usually  charged  for  services  of  nurse 
admissible;  Hollis  v.  Weston,  156  Mass.  359,  31  N.  E.  483,  applying  rule 
as  to  compensation  of  real  estate  broker;  Eggleston  v.  Boardman,  37 
Mich.  18,  holding  professional  skill,  etc.,  of  attorney,  as  well  as  result 
of  services,  must  be  taken  into  consideration;  Noyes  v.  Fitzgerald,  55 
Vt.  50,  rejecting  evidence  of  carpenters'  wages  in  other  towns  of  State. 
Extended  in  Louisville  etc.  R.  R.  Co.  v.  Wallace,  136  111.  9?,  11  L.  R.  A. 
789,  26  N.  E.  494,  admitting  opinions  of  witnesses  as  to  proper  charge 
where  there  was  no  customary  charge  for  services  rendered. 

Distinguished  in  Ball  v.  Halsell,  161  U.  S.  80,  40  L.  Ed.  624,  16  Sup. 
Ct.  556,  holding  attorney's  fees  for  prosecuting  claims  arising  from 
Indian  depredations  regulated  by  act  of  March  3,  1891. 

What  contracts  of  attorneys   are  void  as  against  public  policy. 
Note,  13  Am.  St.  Rep.  299. 

Contingent  fees  as  champertous.    Note,  15  Am.'  Dec.  321. 

Invalidity  of  champertous  agreement  or  one  for  compounding  a 
felony.    Note,  6  E.  R.  C.  391. 

Admissibility  and  necessity  of  expert  evidence  on  question  of  value 
of  attorney's  services.    Note,  Ann,  Gas.  1914D,  370. 

Miscellaneous.  Cited  in  Field  v.  Sammis,  12  N.  M.  48,  73  Pac.  621, 
to  point  that  garnishee's  liability  to  plaintiff  is  measured  by  liability 
to  principal  debtor. 

93  U.  B.  558-564,  23  L.  Ed.  975,  HUFF  V.  DOYLE. 

History  of  selections  made  by  State  of  California  from  portion  of  pub- 
lic domain  granted  to  that  State,  and  act  of  July  23,  1866,  confirming  same, 
discussed. 

Approved  in  Aurrecoechea  v.  Bangs,  114  U.  S.  383,  29  L.  Ed.  171,  5 
Sup.  Ct.  893,  as  to  history  of  legislation,  etc.;  Menotti  v.  Dillon,  167 
U.  S.  716,  719,  42  L.  Ed.  337,  338,  17  Sup.  Ct.  949,  950,  holding  subse- 
quent location  of  railroad  did  not  affect  lands  confirmed  to  State  by  act 
of  1866 ;  United  States  v.  Chapman,  5  Sawy.  533,  Fed.  Cas.  14,785,  hold- 
ing purchaser  of  State  title  under  act  of  1866,  entitled  to  have  his  claim 
fully  passed  upon;  Pratt  v.  Crane,  58  Cal.  535,  536,  and  Crane  v.  Carr, 
59  Cal.  104,  patent  acquired  from  State  upon  selection  under  above  act ; 
Pioneer  Land  Co.  v.  Maddux,  109  Cal.  641,  50  Am,  St.  Eep.  72,  42  Pae. 
297,  arguendo. 

Distinguished  in  Blakeley  v.  Kingsbury,  6  Cal.  App.  713,  93  Pac.  132, 
right  to  patent  to  State  lands  held  lost  by  failure  to  surrender  certifi- 
cate of  purchase  before  contest  filed. 
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Exception  In  act  of  July  23,  1866,  of  lands,  "held  or  claimed  under 
valid  Mexican  or  Spanish  grant"  must  he  determined  as  of  date  when  claim- 
ant under  State  selection  was  authorized  to  prove  up  his  claim;  in  this  case 
land  in  question  held  at  that  time  excluded  from  Mexican  grant. 

Approved  in  United  States  v.  Curtner,  14  Sawy.  548,  38  Fed.  10,  hold- 
ing lands  within  exception;  Aurrecoechea  v.  Sinclair,  60  Cal.  546,  where 
lands  were  excluded  from  Mexican  grant. 

Distinguished  in  Aurrecoechea  v.  Bangs,  114  U.  S.  385,  29  L.  Ed.  171, 
5  Sup.  Ct.  894,  holding  pre-emptor  entitled  before  claimant  under  selec- 
tion by  State. 

* 

93  TJ.  8.  565-567,  23  L.  Ed.  977,  WESTERN  UNION  TEL.  CO.  ▼.  ROGERS. 

Under  act  of  February  16,  1875,  Federal  Supreme  Court  has  no  appellate 
Jurisdiction  where  matter  in  dispute  does  not  exceed  sum  or  value  of  five 
thousand  dollars,  exclusive  of  costs  and  interests  on  judgment. 

Approved  in  District  of  Columbia  v.  Gannon,  130  U.  S.  228,  32  L.  Ed. 
922,  9  Sup.  Ct.  509,  excluding  interest  and  costs  and  dismissing  writ  of 
error;  Moore  v.  Edgefield,  32  Fed.  500,  dismissing  action  in  Circuit  Court 
where  amount,  exclusive  of  interest,  did  not  exceed  two  thousand  dol- 
lars; Decker  v.  Williams,  73  Fed.  311,  determining  appellate  jurisdic- 
"on  of  Alaska  Federal  court  by  amount  of  judgment  below. 

Distinguished  in  New  York  etc.  R.  R.  Co.  v.  Fifth  Nat.  Bank,  118 
"•  S.  610,  30  L.  Ed.  260,  7  Sup.  Ct.  24,  where  interest  computed  accrued 
before  judgment. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
the  amount  in  controversy.    Note,  13  Ann.  Oas.  396. 

*3  XT.  s.  567-575,  23  L.  Ed.  911,  COUNTY  OF  CALLAWAY  v.  FOSTER. 

Act  incorporating  railroad  and  empowering  county  courts  to  subscribe 
to  stock  of  said  company,  and  to  issue  bonds  in  aid  of  same,  is  not  affected 
**y  letter  constitutional  provision  prohibiting  subscriptions  without  assent  of 
<Wa.Ufled  voters. 

AF>proved  in  County  of  Scotland  v.  Thomas,  94  U.  S.  689,  24  L.  Ed. 

•  *^9»    County  of  Ralls  y.  Douglass,  105  U.  S.  731,  26  L.  Ed.  958,  Greene 

Co-   v.  Conness,  109  U.  S.  104,  27  L.  Ed.  872,  3  Sup.  Ct.  69,  Howard  Co. 

*•   ^^ddock,  110  U.  S.  384,  28  L.  Ed.  171,  4  Sup.  Ct.  24,  and  Scotland 

C°-    v.  Hill,  132  U.  S.  112,  33  L.  Ed.  263,  10  Sup.«£t.  27,  all  holding 

av*t>io:rity  given  to  counties  in  Missouri  in  1857  and  1859  unaffected  by 

?*>0v^   constitutional  provision  of  1865;  County  of  Ray  v.  Vansycle,  96 

•  S.   384,  24  L.  Ed.  803, -holding  transfer  of  subscription  made  by  county 

.  ^fcissouri  under  act  of  1859  unaffected  by  Constitution  of  1865 ;  Super- 

T^i-s  0f  Calhoun  County  v.  Galbraith,  99  U.  S.  220,  25  L.  Ed.  412,  hold- 

J^*    constitutional  provision  in  Mississippi  respecting  county  subscrip- 

***    to  railroad  prospective  only;  Louisiana  v.  Taylor,  105  U.  S.  458, 
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26  L.  Ed.  1134,  holding  subscription  to  stock  of  railroad  by  city  in  Mis- 
souri unaffected  by  Constitution  of  1866;  Sinton  v.  County  of  Carter, 
23  Fed.  537,  holding  in  absence  of  constitutional  inhibition,  legislature 
could  authorize  county  to  aid  railroad  without  submission  to  vote  of 
people. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669. 

Act  of  Missouri  of  March  24,  1868,  amending  charter  of  Louisiana  and 
Missouri  River  railroad,  incorporated  by  act  of  March  10,  1859,  with  au- 
thority to  receive  municipal  aid,  attached  to  itself  all  the  qualities  and 
privileges  of  the  old  act. 

Approved  in  State  v.  Smith,  173  Mo.  411,  73  S.  W.  214,  construing 
Springfield  Lighting  €o.  v.  Hobart,  98  Mo.  App.  236,  68  S.  W.  944,  hold- 
ing when  two  corporations  are  consolidated,  surety  on  bond  to  one  of 
.corporations  is  liable  for  default  of  principal  to  new  corporation;  County 
of  Scotland  v.  Thomas,  94  U.  S.  690,  24  L.  Ed.  220,  holding  power  of 
counties  to  subscribe  to  railroad  stock  unaffected  by  subsequent  con- 
solidation of  companies;  East  Lincoln  v.  Davenport,  94  U.  S.  806,  24 
L.  Ed.  S24,  holding  payment  of  bonds  by  county  to  new  consolidated 
company  valid ;  Pompton  v.  Cooper  Union,  101  U.  S.  203,  25  L.  Ed.  805, 
holding  validity  of  bonds  not  affected  by  act  amending  charter  and 
changing  route  of  railroad;  Morrill  v.  Smith  Co.,  89  Tex.  550,  36  S.  W. 
60,  holding  consolidation  of  companies  did  not  invalidate  county  bonds 
issued  in  aid  of  one;  Gibbs  v.  Consolidated  Gas  Co.  of  Baltimore,  130 
U.  S.  408,  32  L.  Ed.  984,  9  Sup.  Ct.  557,  arguendo. 

Right  to  transfer  public  franchises.    Note,  85  Am.  St.  Rep.  404. 

Act  of  Missouri  of  1859,  incorporating  railroad,  enabled  company  to, 
select  one  of  several  routes,  and  authorized  subscriptions  to  stock  by  any 
county  in  which  it  might  be  located,  and  so  included  county  of  Callaway. 

Approved  in  Commissioners  of  Johnson  County  v.  Thayer,  94  U.  S. 
638,  24  L.  Ed.  134,  holding  actual  location  of  road  in  county  not  neces- 
sary before  election  was  held;  County  of  Schuyler  v.  Thomas,  98  U.  S. 
172,  25  L.  Ed.  89,  holding 'location  of  railroad  in  Schuyler  county  and 
issue  of  bonds  by  said  county  valid;  Pompton  V.  Cooper  Union,  101 
U.  S.  202,  25  L.  Ed.  805,  holding  change  of  route  of  railroad  authorized 
and  bonds  not  invalidated;  Smith  v.  Yates,  15  Blatchf.  92,  Fed.  Cas. 
13,131,  holding  borfcls  of  town  valid,  although  prospective  road  was  not 
located  there. 

98  TJ.  8.  575-586,  23  L.  Ed.  978,  "THE  IDAHO."  ' 

Bailee's  delivery  of  goods  -to  true  owner,  having  right  of  possession,  Is 
complete  justification  for  nondelivery  to  bailor. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Rueter,  114  Md.  695,  80  Atl.  222, 
holding  where  lumber  was  reconsigned  by  buyer  before  delivery  and 
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draft  collected  on  bill  of  lading  issued  on  reconsignment,  upon  buyer's 
bankruptcy  before  payment  for  lumber  seller  could  not  retake  lumber 
on  replevin;  National  Newark  Banking  Co.  v.  Delaware  etc.  R.  R.  Co., 
70  N.  J.  L.  779, 103  Am.  St.  Rep.  825,  66  L.  R.  A.  595,  58  Atl.  312,  apply- 
ing rule  where  consignee  sold  goods  in  advance  of  their  arrival ;  Wheeler 
&  Wilson  Mfg.  Co.  v.  Brookfield,  70  N.  J.  L.  707,  58  Atl.  354,  under 
State  statute  warehouseman  delivering  goods  to  receipt  holder  after 
claim  by  one  purporting  to  be  owner  is  not  liable  in  trover  to  purported 
owner;  dissenting  opinion  in  Street  v.  Farmers'  Elevator  Co.,  33  S.  D. 
622,  623,  625,  629,  631,  632,  146  N.  W.  1085,  1086,  1087,  1088,  1089,  ma- 
jority holding  under  public  warehouse  act  warehouseman  was  estopped, 
as  to  person  named  in  receipt,  from  voluntarily  questioning  ownership  of 
grain,  though  true  owner  could  recover  against  warehouseman;  Walker 
v.  Manhattan  Bank,  25  Fed.  254,  holding  bank  rightfully  delivered  to 
authorized  agent  of  owner;  The  John  K.  Shaw,  32  Fed.  496,  protecting 
carrier's  delivery  to  owner  in  disregard  of  bill  of  lading;  Leigh  Bros, 
v.  Mobile  etc.  R.  R.  Co.,  58  Ala.  176,  holding  owner  of  cotton  entitled 
to  recover  from  bailee;  Solomon  v.  Nicholas,  113  III.  357,  1  N.  E.  905, 
holding  depositee  absolved  from  liability  by  delivery  to  true  owners; 
Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Livestock  Bank,  178  111.  522,  53  N.  E. 
330,  holding  carrier  not  liable  to  bailor  for  delivery  to  true  proprietor; 
Cleveland  etc.  R.  R.  Co.  v.  Moline  Plow  Co.,  13  Ind.  App.  230,  41  N.  E. 
481,  holding  carrier  liable  for  wrongful  delivery;  Brunswick  &  Co.  v. 
United  States  Express  Co.,  46  Iowa,  679,  holding  express  company  liable 
for  nondelivery  to  consignee  and  owner;  Mason  v.  Aldrich,  36  Minn. 
286,  30  N.  W.  885,  holding  receipter  of  goods  from  sheriff  not  liable  for 
delivery  to  true  owner;  Thomas  v.  Northern  Pac.  Express  Co.,  73  Minn. 
187,  75  N.  W.  1121,  absolving  carrier  in  delivering  fish  illegally  caught 
to  State;  Shellenberg  v.  Fremont  etc.  R.  R.  Co.,  45  Neb.  491,  492,  60 
Am.  St.  Rep.  563,  564,  63  N.  W.  859,  860,  holding  carrier's  remedy  was  by 
bill  of  interpleader  to  determine  ownership;  Jewett  v.  Olsen,  18  Or.  421, 
17  Am.  St.  Rep.  747,  23  Pac.  263,  holding  carrier  excused  where  goods 
were  seized  by  legal  process;  Wells  v.  American  Express  Co.,  55  Wis. 
32,  42  Am.  Rep.  700,  11  N.  W.  540,  holding  carrier  liable  for  not  de- 
livering money  to  owner  upon  demand;  The  Ferreri,  9  Fed.  471,  and 
Pulliam  v.  Burlingame,  81  Mo.  117,  51  Am.  Rep.  282,  both  arguendo. 

Limited  in  Robinson  v.  Memphis  etc.  R.  R.  Co.,  16  Fed.  62,  holding 
carrier  liable  for  delay  in  delivery  to  consignee  and  in  allowing  goods 
to  be  seized  by  legal  process. 

Distinguished  in  National  Bank  v.  Atlanta  etc.  R.  R.  Co.,  25  S.  C.  224, 
holding  carrier  liable  for  delivery  under  direction  of  owner  without  pro- 
duction of  bill  of  lading;  Eorn  v.  Richmond  etc.  R.  R.  Co.,  37  S.  C.  4, 
34  Am.  St.  Rep.  728,  24  L.  R.  A.  101,  16  S.  E.  377,  holding  carrier  not 
bound  to  deliver  goods  to  one  demanding  them  as  owner. 


93  U.  S.  575-586         NOTES  ON  U.  S.  REPORTS.  458 

Carrier's  liability  as  to  delivery.    Note,  8  Am.  Dec.  219. 

Common  carriers  and  adverse  claimants.    Note,  84  Am.  St.  Rep.  732. 

To  whom  may  delivery  be-  made  under  bill  of  lading.    Note,  38 
L.  R.  A.  364. 

Estoppel  of  bailee  by  attornment.    Note,  3  E.  R.  C.  582. 

Contract  of  bailment  raises  strong  presumption  that  bailor  is  entitled, 
but  bailee  does  not  thereby  conclusively  admit  right  of  principal. 

Approved  in  Minturn  v.  Alexandre,  5  Fed.  118,  but  holding  averment 
that  consignees  had  bills  of  lading  insufficient  to  show  interest. 

-  Bailee's  contract  is  to  restore  property  or  to  account  for  it,  and  he  does 
account  for  it  when  he  has  yielded  it  to  claim  of  one  who  has  right  para- 
mount to  that  of  bailor,  and  this  rule  applies  to  common  carrier. 

Approved  in  Georgia  R.  &  Banking  Co.  v.  Haas,  127  Ga.  192,  119  Am. 
St.  Rep.  327,  9  Ann.  Cas.  677,  56  S.  E.  315,  carrier  cannot  defend  against 
trover  by  owner  on  ground  it  received  property  for  shipment;  Stearns 
v.  Grand  Trunk  Ry.  Co.,  148  Mich.  274,  111  N.  W.  770,  holding  in  suit 
by  consignor  to  recover  from  carrier  amount  of  draft  attached  to  bill 
of  lading,  where  goods  delivered  without  payment,  carrier  could  defend 
that  goods  were  inferior  to  those  contracted  for  and  were  fully  paid 
for  by  advances  made;  Sweeney  v.  Waterhouse,  39  Wash.  514,  81  Pac. 
1006,  where  one  after  shipping  goods  consigned  to  himself  sells  goods 
in  transit  and  surrenders  and  assigns  bill  of  lading  to  purchaser,  who 
receives  part  of  goods,  carrier  not  estopped,  in  action  by  shipper  for 
failure  to  deliver  balance,  to  deny  shipper's  title;  Dickson  v.  Chaffe  & 
Sons,  34  La.  Ann.  1134,  holding  consignees  duly  accounted  to  consignor 
for  proceeds  of  sale;  Wolfe  v.  Missouri  Pac.  R.  R.  Co.,  97  Mo.  480,  10 
Am*  St.  Rep.  335,  3  L.  R.  A.  541,  11  S.  W.  51,  holding  right  of  posses- 
sion in  shipper,  and  delivery  to  purchaser  by  carrier,  without  authority; 
Jewett  v.  Olsen,  18  Or.  421,  17  Am.  St.  Rep.  747,  23  Pac.  263,  holding 
carrier  excused  where  property  was  taken  by  legal  process;  by  analogy 
in  The  Idlewild,  64  Fed.  606,  12  C.  C.  A.  328,  holding  ship  owner  liable 
to  pay  wharfage  to  one  wrongfully  invading  public  soiL 

Carrier's  duty  to  recognize  stranger's  demands  on  property  deliv- 
ered for  transportation.    Note,  12  L.  R.  A.  (N.  S.)  256,  259. 

Bailee  cannot  avail  himself  of  title  of  third  person  for  purpose  of  keep- 
ing property  for  himself. 

Approved  in  Barker  v.  Lewis  Storage  etc.  Co.,  79  Conn.  345,  118  Am, 
St.  Rep.  141,  65  Atl.  144,  holding  in  suit  by  bailor  against  bailee  for 
commission,  bailee  could  not  deny  bailor's  title,  no  paramount  right  hav- 
ing intervened ;  Jensen  v.  Eagle  Ore  Co.,  47  Colo.  310,  19  Ann.  Cas.  519, 
33  L.  R.  A.  (N.  S.)  681,  107  Pac.  260,  applying  rule  though  bailor's  pos- 
session tortious;  Shellhouse  v.  Field,  49  Ind.  App.  661,  97  N.  S.  941, 
holding  complaint  against  bailee  for  conversion  must  show   title  in 
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bailor;  Dodge  v.  Meyer,  61  Cal.  423,  holding  indorsee  of  bills  of  lading 
not  in  good  faith  not  entitled  to  goods;  Thompson  v.  Williams,  30  Kan. 
116,  1  Pac.  48,  holding  bailee  could  not  set  up  title  in  himself  to  defeat 
claim  of  bailor;  Pulliam  v.  Burlingame,  81  Mo.  119,  51  Am.  Eep.  233, 
holding  one  who  had  borrowed  mules  estopped  from  denying  bailor's 
title;  Cole  v.  Wabash  etc.  R.  R.  Co.,  21  Mo.  App.  449,  holding  bailee 
liable  for  withholding  property  first  held  as  collateral  security;  Dough- 
erty v.  Chapman,  29  Mo.  App.  241,  and  Sherwood  v.  Neal,  41  Mo.  App. 
424,  both  holding  bailee  liable  to  bailor  without  regard  to  true  owner- 
ship of  property;  Webster  v.  Laws,  89  N.  C.  228,  holding  purchaser  of 
goods  who  had  not  paid  price  estopped  to  deny  vendor's  title. 

Right  of  bailee  to  deny  title  of  bailor.    Note,  19  Ann.  Oas.  522,  524. 

Right  to  assert  against  bailor,  hostile,  adverse,  paramount  title  of 
third  person.    Note,  S3  L.  R.  A.  (N.  S.)  686,  689,  698. 

There  Is  no  distinction  as  to  right  of  bailee  between  a  case  where  bailor 
was  honestly  mistaken  in  believing  he  had  the  right  and  one  where  he  ob- 
tained possession  wrongfully. 

Approved  in  Dougherty  v.  Chapman,  29  Mo.  App.  241,  where  bailee 
was  held  liable  to  account  to  bailor  for.  jack  converted  to  his  use. 

In  absence  of  intervening  right  before  delivery,  bill  of  lading  covers 
goods  subsequently  delivered  to  fill  it,  and  will  represent  ownership  of  goods. 
A  subsequent  removal  does  not  divert  that  ownership. 

Approved  in  Pyle  v.  Texas  Transport  etc.  Co.,  238  U.  S.  97,  59  L.  Ed. 
1219,  36  Sup.  Ct.  667,  holding  where  party  who  advanced  money  in  good 
faith  on  forged  bills  of  lading  received  from  bankrupt  genuine  bills  to 
same  goods,  such  substitution  was  not  preference ;  Pyle  v.  Texas  Trans- 
port &  Terminal  Co.,  192  Fed.  727,  and  Lovell  v.  Isidore  Newman  &  Son, 
192  Fed.  759,  760,  113  C.  C.  A.  39,  both  holding  where  consignee  paid 
drafts  on  forged  bills  of  lading  on  cotton,  which  was  subsequently  ship- 
ped, but  before  delivery  shipper  became  bankrupt,  consignee. could  claim 
cotton ;  Cunard  S.  S.  Co.  v.*  Kelley,  115  Fed.  682,  53  C.  C.  A.  310,  hold- 
ing receipt  of  goods  not  corresponding  in  substance  to  bill  of  lading 
does  not  make  bill  of  lading  date  from  delivery  where  goods  fraudu- 
lently substituted;  Watkins  Nat.  Bank  v.  Cleveland  etc.  Ry.  Co.,  117 
Mo.  App.  254,  93  S.  W.  846,  carrier's  liability  to  one  to  whom  bills  of 
lading  have  been  negotiated,  for  issuing  same  before  it  had  received 
freight  in  violation  of  Rev.  Stats.  1899,  §  5052,  is  not  changed  by  its 
subsequent  receipt  thereof;  Robinson  v.  Memphis  etc.  R.  R.  Co.,  16  Fed. 
60,  61,  holding  bill  of  lading  validated  by  subsequent  delivery;  The 
John  K.  Shaw,  32  Fed.  493,  holding  sale  by  vendor  defeated  right  under 
bill  of  lading  issued  to  intended  shipper  before  delivery. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105  Am. 
St.  Ren.  356. 
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Title  of  true  owner  cannot  be  impaired  by  act  of  one  not  the  owner, 
as  taking  possession  of  property,  snipping,  indorsing  bills  of  lading,  etc., 
and  bona  fide  purchaser  obtains  no  right  by  purchase  from  one  who  is  not  the 
owner. 

Approved  in  The  T.  A.  Goddard,  12  Fed.  182,  holding  carrier  liable 
to  owner  for  improper  shipping  of  cargo;  Moore  &  Co.  v.  Robinson,  62 
Ala.  545,  holding  purchaser  from  agent  wrongfully  shipping  in  his  own 
name,  not  entitled. 

One  who  willfully  and  wrongfully  mixes  his  own  goods  with  those  of 
another,  so  as  to  render  them  undistinguishable,  is  not  entitled  to  his  pro- 
portion or  any  part  of  the  property. 

Approved  in  Union  Naval  Stores  Co.  v.  United  States,  240  U.  S.  291, 
61  L.  Ed.  650,  36  Sup.  Ct.  312,  holding  turpentine  wrongfully  distilled 
from  trees  on  lands  of  United  States  was  property  of  United  States; 
Brennan  &  Co.  v.  Dowagias  Mfg.  Co.,  162  Fed.  477,  89  C.  C.  A.  392, 
holding  infringer  could  not  avoid  liability  by  so  conducting  business  as 
to  make  it  impossible  to  separate  profits  due  to  patent;  McKnight  v. 
United  States,  130  Fed.  666,  65  C.  C.  A.  37,  doctrine  of  confusion  of 
goods  does  not  apply  to  cattle;  Wright  v.  Ellwood-Ivins  Tube  Co.,  128 
Fed.  463,  holding  where  tube  company  intermingled  its  own  unfinished 
tubes  with  tubes  made  from  steel  purchased  by  agents  under  contract 
whereby  steel  should  remain  property  of  agent  in  whatever  state  of 
manufacture  it  might  be,  until  tubes  delivered  to  them,  in  such  manner 
that  they  could  not  be  identified,  company  has  burden  of  proving  pro- 
portion made  from  its  own  steel;  Rust  Land  &  L.  Co.  v.  Isom,  70  Ark. 
105,  91  Am.  St.  Rep.  72,  66  S.  W.  437,  holding  replevin  lies  for  goods 
of  plaintiff  which  defendant  has  innocently  mingled  with  his  own  if 
they  are  of  same  kind,  quality  and  value,  and  separation  can  be  mado 
without  injury;  Hittinger  Fruit  Co.  v.  City  of  Cambridge,  218  Mass. 
226,  105  N.  E.  871,  holding  where  city  destroyed  natural  flow  on  land 
of  lower  owner  by  constructing  reservoir,  it  must  at  its  peril  return  as 
much  water  as  wrongfully  appropriated;  Ay*e  v.  Hixson,  53  Or.  32,  133 
Am.  St.  Rep.  819,  Ann,  Cas.  1913E,  659,  98  Pac.  520,  mingling  mort- 
gaged sheep  with  others  subjected  whole  flock  to  payment  of  debt  so  far 
as  necessary;  Claflin  v.  Continental  Works,  85  Ga.  45,  11  S.  E.  723, 
holding  it  question  for  jury;  Moors  v.  Reading,  167  Mass.  326,  57  Am. 
St.  Rep.  464,  45  N.  E.  762,  holding  confusion  of  pledged  goods  defeated 
lien ;  Jewett  v.  Dringer,  30  N.  J.  Eq.  309,  where  dealer  was  made  to  for- 
feit his  whole  stock  for  dishonestly  mixing  property;  The  Pietro  G.,  38 
Fed.  150,  arguendo;  dissenting  opinion  in  Railroad  Co.  v.  Hutchins,  37 
Ohio  St.  298,  majority  holding  purchaser  of  property  converted  liable 
for  value  at  time  of  conversion. 

Distinguished  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Elec- 
tric &  Mfg.  Co.,  173  Fed.  3?6,  97  C.  C.  A.  621,  holding  in  infringement 
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suit,  where  infringing  article  contained  material  improvement  over 
patent,  burden  of  proof  was  on  patentee  to  separate  profits  arising  from 
patent,  and  was  not  changed  by  fact  that  infringer  did  not  keep  sepa- 
rate account  of  such  profits ;  Schutz  v.  Jordan,  32  Fed.  64,  where  inter- 
mingling was  not  fraudulent;  Hart  v.  Morton,  44  Ark.  451,  holding 
gbods  innocently  mixed  could  not  be  replevied;  Martin  v.  Mason,  78  Me. 
456,  7  Atl.  12,  holding  two  parties  entitled  to  proportional  parts  of  lum- 
ber accidentally  mixed. 

Confusion  of  goods.    Note,  101  Am.  St  Rep.  915. 

Tortious  or  wrongful  confusion  of  goods.    Note,  Ann.  Gas.  1913E, 
665,  667,  670,  671. 

Confusion  of  goods  resulting  from  mistake  or  accident.    Note,  Ann. 
Oas.  1913E,  678. 

Replevin  for  undivided  interest  in  personalty.    Note,  37  L.  R.  A. 
(N.  S.)  270. 

Miscellaneous.  Miscited  in  dissenting  opinion  in  Hower  v.  Weiss 
Malting  etc.  Co.,  55  Fed.  360,  5  C.  C.  A.  129. 

&3U.8.  586-689,  23  I*.  Ed.  982,  UNITED  STATES  V.  THOMPSON. 

Judgment  In  State  courts  against  United  States  cannot  be  re-examined 
in  Supreme  Court  upon  writ  of  error,  except  in  case  where  Bame  relief  would 
be  afforded  to  private  parties. 

Approved  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  454,  41 
Pac.  746,  in  action  in  which  name  of  United  States  authorized  to  be 
used  for  private  parties  as  relators  for  protection  of  private  interests, 
such  parties  not  exempt  from  security  for  costs  on  writ  of  error;  dis- 
senting opinion  in  State  v.  Marsh,  134  N.  C.  192,  67  L.  R.  A.  179,  47 
S.  £.  9,  majority  holding  where,  on  appeal  from  conviction  for  rape, 
judgment  reversed  for  want  of  material  allegation  in  indictment  as 
shown  in  reeord,  but  such  allegation  omitted  from  record  by  misprision 
of  clerk,  Supreme  Court  could,  after  term  at  which  reversal  had,  issue 
certiorari  to  correct  record  and  reset  case;  United  States  v.  Union  Pac. 
R.  R.  Co.,  105  U.  S.  264,  26  K  Ed.  1022,  denying  jurisdiction  of  suit 
by  United  States  involving  less  than  jurisdictional  amount;  United 
States  v.  Choctaw  etc.  B.  R.  Co.,  3  Okl.  464,  41  Pac.  746,  arguendo; 
Fink  v.  CNeil,  106  U.  S.  282,  holding  United  States  no  more  than  priv- 
ate person  could  subject  homestead  to  execution  on  judgment.  . 

Qualified  in  Stanley  v.  Schwalby,  162  U.  S.  278,  40  L.  Ed.  968,  16 
Sop.  Ct.  764,  reviewing  decision  against  validity  of  authority  set  np  by 
military  officers  under  United  States. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court    Note,  62  L.  R.  A.  540. 


s. 
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Supreme  Court  cannot  review  decisions  of  State  courts  upon  questions  of 
general  law  alone. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Hughes,  191  U.  S.  486,  48 
L.  Ed.  271,  24  Sup.  Ct.  132,  holding  in  absence  of  congressional  action 
interstate  carrier  may,  by  State  law,  be  liable  for  whole  loss  resulting 
from  its  own  negligence,  notwithstanding  contract  to  contrary;  dissent- 
ing opinion  in  Tullock  v.  Mulvane,  184  U.  S.  521,  46  L.  Ed.  670,  22  Sup. 
Ct.  381,  majority  holding  question  of  liability  on  injunction  bond  given 
in  Federal  suit  involves  Federal  question;  Chicago  etc.  R.  R.  Co.  v. 
Wiggins  Ferry  Co.,  119  U.  S.  624,  30  L.  Ed.  523,  7  Sup.  Ct.  403,  dis- 
missing appeal  from  decision  based  upon  general  law  of  the  land. 

93  U.  8.  689-593,  23  I*.  Ed.  986,  MAOEIE  v.  STORY. 

Parol  evidence  of  goodwill  of  deceased  toward  a  person  Is  inadmissible 
to  prove  Intention  of  testator  in  a  bequest. 

Approved  in  Succession  of  Quinlan,  118  La.  605,  43  South.  250,  and 
Waterman  v.  Canal-Louisiana  Bk.  &  Trust  Co.,  186  Fed.  73,  108 
C.  C.  A.  183,  both  holding  extrinsic  evidence  inadmissible  to  construe 
will;  County  of  Johnson  v.  Wood,  84  Mo.  515,  holding  oral  evidence 
inadmissible  to  vary  contract;  Hanner  v.  Moulton,  23  Fed.  7,  exclud- 
ing parol  evidence  to  prove  devise  of  certain  lands. 

Extrinsic  evidence  to  explain  wills.    Note,  50  Am.  St.  Rep.  281. 

Parol  evidence  in  aid  of  construction  of  will.    Note,  Ann.  Oas. 
1915B,  19. 

Under  civil  law  of  Louisiana,  if  a  bequest  is  to  two  persons  Jointly  and 
one  dies,  whole  goes  to  other  legatee  by  accretion. 

Approved  in  Waterman  v.  Canal-Louisiana  Bk.  ft  Trust  Co.,  186  Fed. 
78, 108  C.  C.  A.  183,  legacies  to  charitable  institutions  held  conjoint  on 
failure  of  one  for  uncertainty;  Succession  of  Serres,  136  La.  542,  67 
South.  359,  holding  legatee  entitled  to  take  as  legitimate  child,  and  rule 
n'ot  applicable;  Succession  of  Villa,  132  La.  725,  61  South.  769,  devise  to 
minister  "for  benefit  of  church  and  any  other  good  work"  held  conjoint. 

Effect  of  death  of  devisee  before  testator — Devise  to  number  of 
persons  as  class.    Note,  94  Am.  Dec  157* 

93  XT.  &  593-595,  23  Ii.  Ed.  983,  BOND  V.  MOORE. 

Executive  order  of  April  29,  1866,  removed  all  restrictions  upon  com- 
mercial intercourse  between  Tennessee  and  New  Orleans,  and  holder  of  bill 
might  properly  have  demanded  payment  in  New  Orleans  and  notified  in-* 
doners  in  Tennessee  at  any  time  after  that  date. 

Distinguished  in  Hammond  v.  Johnston,  93  Mo.  221,  6  S.  W.  92,  hold- 
ing statute  of  limitations  suspended  in  Tennessee  until  April  2,  1866; 
Alexandria  Sav.  Inst.  v.  McVeigh,  84  Va.  48,  3  S.  E.  889,  where  certain 
notice  of  protest  between  those  in  Confederate  lines  was  held  insufficient. 
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93  TJ.  8.  595-599,  23  I*.  Ed.  814,  WEST  WISCONSIN  B.  B.  00.  V.  SUPEE- 
VISOBS  OF  TREMPEALEAU  COUNTY. 

Exemptions  from  taxation,  created  by  acts  of  State  legislatures,  as 
mere  gratuities,  are  subject  to  modification  or  repeal  in  like  manner  as  other 
legislation. 

Approved  in  Miller  v.  Hageman,  114  Iowa,  198,  86  N.  W.  282,  holding 
legislature  could  repeal  act  exempting,  in  cities  of  certain  class,  realty 
specially  assessed  for  street  improvements  from  general  road  or  street 
tax;  Baltimore  etc.  Ry.  Co.  v.  Wicomico  Co.,  103  Md.  290,  292,  63  Atl. 
683,  general  assessment  law  of  1896,  declaring  property  of  all  railroads 
liable  to  municipal  taxation  valid  as  to  corporation  formed  under  Code 
1888,  §§  187,  188,  by  purchaser  at  foreclosure  of  railroad  having  tax 
immunity ;  People  v.  Oass,  190  N.  Y.  328,  12S  Am.  St.  Rep.  549,  13  Ann. 
Cas.  678,  83  N.  E.  65,  mortgage  tax  act  of  1906  repealed  statutory  exemp- 
tion of  property  of  Cooper  Union;  Allen  v.  Trimmer,  45  Okl.  102,  144 
Pac.  801,  lands  allotted  to  Chickasaw  freedmen  under  act  of  July  1, 
1902,  are  subject  to  State  taxation;  Gleason  v.  Wood,  28  Okl.  512,  515, 
516, 114  Pac.  707,  709,  exemption  of  lands  allotted  to  civilized  tribes  was 
removed  by  act  of  May  27,  1898;  Milwaukee  Electric  Ry.  etc.  Co.  v. 
Railroad  Commission,  153  Wis.  618,  624,  Ann.  Cas.  1915A,  911,  L.  R.  A. 
1915F,  744,  142  N.  W.  499,  501,  ordinance  fixing  street  railway  fares  not 
contract  which  could  not  be  affected  by  orders  of  Railroad  Commission ; 
Pearsall  v.  Great  Northern  R.  R.  Co.,  161  U.  S.  665,  40  L.  Ed.  845,  16 
Sup.  Ct.  710,  and  holding  it  competent  for  legislature  to  declare  that 
power  given  to  railroad  to  consolidate,  etc.,  shall  not  extend  to  parallel 
lines ;  Grand  Lodge  v.  New  Orleans,  166  U.  S.  149,  41  L.  Ed.  953, 17  Sup. 
Ct.  525,  holding  grant  of  exemption  to  lodge  revocable ;  White  v.  High- 
line  Canal  Co.,  22  Colo.  201,  31  L.  R.  A.  831,  43  Pac.  1031,  holding  State 
legislature  had  right  to  control  supply  of  water  by  ditch  company; 
Appeal  Tax  Court  v.  Baltimore,J>0  Md.  447,  holding  exemption  of  chari- 
table institution  repealable;  Manistee  etc.  R.  R.  Co.  v.  Commissioner  of 
Railroads,  118  Mich.  351,  76  N.  W.  634,  holding  act  exempting  rail- 
roads a  gratuity  and  not  a  contract ;  Mt.  Pleasant  Cemetery  Co.  v.  New- 
ark, 50  N.  J.  L.  69,  11  Atl.  148,  holding  charter  exempting  cemetery  not 
a  contract;  State  Board  etc.  v.  Paterson  etc.  R.  R.  Co.,  50  N.  J.  L.  451, 
14  Atl.  613,  holding  similarly  as  to  railroad;  Wilmington  etc.  R.  R.  Co. 
v.  Alsbrook,  110  N.  C.  162,  14  S.  E.  658,  holding  consolidated  railroad 
subject  to  taxation  by  legislature;  Pennsylvania  R.  R.  Co.  v.  Bowers, 
124  Pa.  St.  192,  2  L  R.  A.  623,  16  Atl.  838,  holding  act  limiting  liability 
of  railroad  avoided  by  constitutional  repeal;  Wisconsin  etc.  R.  R.  Co. 
v.  Taylor  Co.,  52  Wis.  56,  8  N.  W.  836,  holding  State  could  tax  lands 
granted  in  aid  of  railroad ;  Dow  v.  Northern  R.  R.  Co.,  67  N.  H.  48,  36 
Atl.  534,  and  Wisconsin  etc.  R.  R.  Co.  v.  Price  Co.,  64  Wis.  592,  26  N.  W. 
98,  both  arguendo. 
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Distinguished  in  Asylum  v.  New  Orleans.  105  U.  S.  368,  26  L.  Ed, 
1130,  holding  act  exempting  charitable  institution  from  all  taxation  a 
contract  and  irrepealable ;  County  Commrsf.  of  Santa  Fe  v.  New  Mexico 
etc.  R.  R.  Co.,  3  N.  M.  99,  100,  2  Pac.  381,  382,  holding  railroad  exempt 
from  all  taxation  for  time  specified  in  act. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  char- 
ter or  otherwise.    Note,  7  Am,  St.  Rep.  721. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L,  R.  A,  66. 

Every  presumption  is  against  a  claimed  exemption  from  taxation. 
Terms  of  concession  must  be  too  explicit  to  admit  fairly  of  any  other  con- 
struction. 

Approved  in  Choate  v.  Trapp,  224  U.  S.  674,  56  L.  Ed.  945,  32  Sup. 
Ct.  565,  tax  exemption  in  patents  for  Indian  allotments  did  not  fall  with 
removal  of  restrictions  on  alienation;  Baltimore  etc.  R.  Co.  v.  District 
of  Columbia,  3  McAr.  (D.  C.)  135,  136,  statute  held  not  to  exempt  rail- 
road from  taxation;  Kidd  v.  Roberts,  43  Okl.  607,  143  Pac.  863,  grant 
of  nontaxable  land  to  Cherokee  allottees  under  act  of  July  1, 1902,  covers 
only  forty-acre  homestead;  dissenting  opinion  in  Pullen  v.  Corporation 
Commission,  152  N.  C.  576,  579,  68  S.  E.  168,  169,  majority  holding  sur- 
plus above  capital  of  bank  invested  in  nontaxable  bonds  is  exempt; 
Farrington  v.  Tennessee,  95  U.  S.  686,  24  L.  Ed.  560,  holding  provision 
for  tax  in  bank  charter  "in  lieu  of  all  other  taxes"  a  contract  creating 
exemption;  Northwestern  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  666, 
24  L.  Ed.  1038,  holding  charter  of  fertilizing  company  not  violated  by 
ordinance  making  it  liable  for  nuisance;  Vicksburg  etc.  R.  R..  Co.  v. 
Dennis,  116  U.  S.  668,  29  L.  Ed.  771,  6  Sup.  Ct.  627  (affirming  34  La. 
Ann.  956),  holding  words  of  exemption  did  not  include  time  before  com- 
pletion of  road;  Bank  of  Commerce  v*  Tennessee,  161  U.  S..  146,  40 
L.  Ed.  649,  16  Sup.  Ct.  460,  holding  surplus  of  bank  assessable  and  not 
exempt ;  State  Board  of  Assessors  v.  Paterson  etc.  R.  R.  Co.,  50  N.  J.  L. 
450,  14  Atl.  612,  holding  railroad  charter  amendable  as  to  taxation;  Lee 
v.  Sturges,  46  Ohio  St.  159,  holding  stock  of  foreign  corporations  held 
by  residents  assessable;  State  v.  Anderson,  90  Wis.  562,  63  N.  W.  748, 
holding  franchise,  etc.,  of  electric  street  railway  not  exempt;  Yates  v. 
Milwaukee,  92  Wis.  358,  66  N.  W.  250,  holding  land  exempt  from  "taxa- 
tion" subject  to  special  taxes  for  local  improvement ;  Katzer  v.  Milwau- 
kee, 104  Wis.  16,  79  N.  W.  746,  holding  land  held  by  bishop  in  fee  not 
within  law  exempting  religious  associations;  dissenting  opinion  in  State 
v.  Board  of  Assessors,  35  La.  Ann.  661,  majority  holding  State  and 
municipal  bonds  not  taxable. 

Local  assessments  on  property  exempt  from  general  tax.    Note,  85 

Ii.  R.  A.  36. 
Special  assessment  as  tax.    Note,  3  L.  R.  A.  (N.  S.)  837. 
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93  TJ.  8.  599-605,  23  I*.  Ed.  991,  BADGES  V.  BOLLES. 

By  common  law,  as  well  as  Federal  statutes  and  general  law,  power  of 
an  officer  to  perform  his  duties  ceases  when  his  term  of  office  expires. 

Approved  in  State  v.  Perkins,  139  Mo.  114,  40  S.  W.  652,  holding 
appointee's  term  expired  upon  election  of  his  successor;  State  v.  Shel- 
don, 8  S.  D.  527,  67  N.  W.  614,  holding  office  vacant  when  term  expired ; 
.  United  States  v.  Green,  53  Fed.  771,  and  State  v.  Henderson,  4  Wyo. 
542,  22  L.  E.  A.  753,  35  Pac.  519,  arguendo. 

Supervisor,  town  clerk  or  justice  of  peace  of  State  of  Illinois  does  not 
cease  to  be  an  officer*  upon  acceptance  of  his  resignation,  hut  continues  in 
office  until  his  successor  is  chosen  and  qualified. 

Approved  in  Ross  v.  Western  Land  &  Irr.  Co.,  223  Fed.  683,  officer  of 
corporation  elected  under  by-law  providing  he  shall  hold  office  for  fixed 
term  or  until  successor  qualified  remains  such  after  tender  of  resigna- 
tion for  purposes  of  service  of  process ;  Town  of  Nome  v.  Rice,  3  Alaska, 
605,  607,  609,  town  councilman  cannot,  under  Alaska  statutes,  avoid 
duties  of  office  by  resignation;  State  v.  Osborne,  1  Ariz.  201,-202,  125 
Pac.  891,  precinct  election  officers  appointed  by  territory  continue  to  be 
such,  though  term  expires,  under  State  on  admission,  until  successors 
appointed;  Colorado  Debenture  Co.  v.  Lombard,  66  Kan.  255,  71  Pac. 
585,  holding  where  corporation  by-laws  provide  that  officer  shall  hold 
office  until  successor  is  elected  and  qualified,  service  may  be  had  on  offi- 
cer who  has  resigned,  when  corporation  has  failed  to  elect  successor; 
State  v.  Fabrick,  16  N.  D.  98,  112  N.  W.  76,  county  superintendent  of 
schools  held  entitled  to  hold  over  and  draw  salary  till  successor  quali- 
fied ;  State  v.  Bacon,  14  S.  D.  291,  300,  85  N.  W.  226,  229,  holding  office 
of  member  of  board  of  charities  and  corrections,  under  Laws  1890,  c.  5, 
§§  1,  3,  beeomes  vacant  on  expiration  of  term  unless  successor  is 
appointed ;  Keen  v.  Featherston,  29  Tex.  Civ.  565,  69  S.  W.  984,  holding 
where  county  surveyor  has  resigned  and  county  commissioners  have 
accepted  resignation  but  have  not  appointed  successor,  he  cannot  pur- 
chase State  school  lands;  State  v.  Tallman,  24  Wash.  431,  64  Pac.  760, 
holding  under  Laws  1899,  p.  311,  fixing  term  of  county  superintendents 
at  two  years  or  until  successor  is  elected  and  qualified,  and  providing 
that  term  shall  continue  on  second  Monday  in  January,  such  officer  en- 
titled to  hold  office  until  successor  qualifies  in  August;  State  ex  rel. 
Wheeler  v.  Nobles,  109  Wis.  205,  85  N.  W.  368,  holding  where  school 
district  treasurer  is  elected  until  successor  qualifies,  he  does  not  cease 
to  be  such  by  resigning  and  publicly  taking  office  which  school  officer 
cannot  hold;  United  States  v.  Justices  of  Lauderdale  County,  10  Fed. 
467,  holding,  under  Constitution  of  Tennessee,  officers  could  not  resign 
and  evade  service  of  process ;  United  States  v.  Green,  53  Fed.  771,  hold- 
ing aldermen  who  had  resigned  guilty  of  contempt  in  refusing  to  comply 
IX— so 
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with  mandamus ;  People  v.  Supervisors  of  Barnett  Tp.,  100  111.  336,  hold- 
ing qualification  of  successor  necessary  to  divest  supervisor  of  his  office ; 
People  v.  Williams,  145  111.  582,  36  Am.  St.  Rep.  520,  24  L.  R.  A.  497, 
33  N.  E.  852,  holding  person  bound  to  accept  office  of  town  clerk ;  Eddy 
v.  Kincaid,  28  Or.  560,  41  Pac.  159,  holding  officer  entitled  to  salary  of 
office  until  his  successor  was  chosen  and  qualified ;  Baker  City  v.  Murphy, 
30  Or.  416,  35  L.  R.  A.  95,  42  Pac.  136,  holding  sureties  on  treasurer's 
bond  liable  for  defalcation  after  expiration  of  statutory  term;  Jones  v. 
Jefferson,  66  Tex.  580,  1  S.  W.  905,  holding  service  on  mayor  holding 
over  good;  McGhee  v.  Dickey,  4  Tex.  Civ.  App.  105,  23  S.  W.  405,  hold- 
ing acts  of  judge,  while  his  resignation  was  unaccepted,  those  of  de  facto 
officer;  State  v.  Henderson,  4  Wyo;  542,  22  L.  R.  A.  753,  35  Pac.  519, 
continuing  State  examiner  in  office;  Brown  v.  Rahway,  53  N.  J.  L.  160, 
20  Atl.  967,  arguendo. 

Distinguished  in  State  v.  Lund,  167  Mo.  234,  66  S.  W.  1062,  holding 
under  Kansas  city  charter,  city  controller  holds  office  for  two  years  and 
that  then  office  becomes  vacant,  whether  successor  appointed  or  not; 
Amy  v.  Watertown  No.  1, 130  U.  S.  315,  316,  32  L.  Ed.  951,  9  Sup.  Ct. 
535,  holding,  under  Wisconsin  statute,  resignation  of  mayor  took  effect 
from  time  of  filing  same ;  Reiter  v.  State,  51  Ohio  St.  78,  23  L.  R.  A.  683, 
36  N.  E.  944,  holding  similarly  under  Ohio  law;  dissenting  opinion  in 
Coleman  v.  Sands,  87  Va.  703,  704,  13  S.  E.  152,  majority  holding  office 
not  vacated  until  acceptance  of  resignation. 

Obligation  to  accept  office.    Note,  36  Am.  St  Rep.  527. 

Resignation  of  officers  in  a  corporation.    Note,  95  Am.  St.  Rep.  580. 

Necessity  for  acceptance  to  complete  resignation  of  office.    Note,  23 
Ij.  R.  A.  683. 

Mandamus  to  compel  official  action  by  former  public  officer.    Note, 
3  Ann.  Gas.  173. 

Mandamus  to  compel  officer  after  expiration  of  term,  to  perform 
official  duty.    Note,  86  L.  R.  A.  (N.  S.)  1085. 

Miscellaneous.  Cited  in  People  v.  Chicago  etc.  R.  R.  Co.,  193  HI.  367, 
61  N.  E.  1064,  to  point  that  mandamus  lies  by  judgment  creditor  of  town 
to  compel  town  officers  to  levy  tax  to  pay  judgment. 

93  XT.  8.  605-612,  23  L.  Ed.  959,  DESMABE  V.  UNITED  STATES. 

Findings  of  Court  of  Claims  fox  purposes  of  appeal  Import  absolute 
verity  and  include  both  parties. 

Approved  in  Stone  v.  United  States,  164  U.  S.  382,  41  L.  Ed.  478,  17 
Sup.  Ct.  71,  and  United  States  v.  New  York  Indians,  173  U.  S.  470,  43 
L.  Ed.  774,  19  Sup.  Ct.  490,  refusing  to  disturb  findings  of  Court  of 
Claims. 
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Domicile,  once  existing,  continues  until  another  1b  acquired,  and  burden 
is  on  him  who  alleges  change  of  domicile. 

Approved  in  Succession  of  Simmons,  109  La.  1098,  34  South.  102, 
following  rule;  In  re  Davis,  217  Fed.  115,  burden  is  on  bankrupt  to 
prove  change  of  domicile  to  another  State  where  proceedings  commenced 
in  State  where  he  had  resided  and  carried  on  business ;  Flynn  v.  Fidelity 
&  Casualty  Co.,  145  Fed.  266,  permitting  amendment  of  removal  peti- 
tion after  record  on  removal  filed,  by  alleging  directly  citizenship  of 
plaintiff's  assignor,  where  record  already  shows  such  citizenship  in  legal 
effect;  Eisele  v.  Oddie,  128  Fed.  945,  holding  where  plaintiff  sued  in 
Nevada  Federal  court  against  citizen  of  tfiat  State,  and  alleged  resi- 
dence in  California,  evidence  that  he  had  gone  to  Nevada  for  his  health, 
but  intended  to  return,  and  considered  California  his  home,  sufficiently 
establishes  diverse  citizenship;  Tsoi  Sim  v.  United  States,  116  J^ed.  923, 
54  C.  C.  A.  154,  holding  under  28  Stat.  7,  requiring  Chinese  laborers  to 
procure  certificates  within  six  months  on  pain  of  deportation,  woman 
lawfully  in  country  before  enactment  of  law  who  fails  to  procure  certifi- 
cate cannot  be  deported  where  prior  to  arrest  she  married  citizen ;  In  re 
Filer,  108  Fed.  211,  holding  fact  that  more  than  three  months  prior  to 
filing  petition  debtor  absconded  to  avoid  arrest  does  not  defeat  juris- 
diction of  bankruptcy  court ;  In  re  Williams,  99  Fed.  545,  holding  bank- 
ruptcy court  has  jurisdiction  of  voluntary  petition  where  debtor  ha3  had 
domicile  within  district  for  preceding  six  months,  though  during  most 
of  time  he  has  resided  abroad,  where  domicile  not  abandoned  and  debtor 
returned  prior  to  filing  petition;  Schmoll  v.  Schenck,  40  Ind.  App.  590, 
82  N.  E.  808,  domicile  of  widow  held  to  be  at  place  of  residence  with 
husband  though  time  chiefly  spent  elsewhere;  Mayfield  v.  Richards,  115 
U.  S.  141,  29  L.  Ed.  336,  5  Sup.  Ct.  1189,  presuming  domicile  of  payees 
of  notes  to  have  continued  in  New  Orleans;  Anderson  v.  Watt,  138  U.  S. 
706,  34  L.  Ed.  1082,  11  Sup.  Ct.  452,  holding  party  citizen  of  New  York, 
though  residing  elsewhere;  Holmes  v.  Oregon  etc.  R.  R.  Co.,  6  Sawy. 
277,  5  Fed.  527,  determining  domicile  of  deceased  for  purposes  of  admin- 
istration; Marks  v.  Marks,  75  Fed.  325,  where  facts  were  held  sufficient 
to  establish  change  of  domicile  of  widow  and  minor  child;  Mo  wry  v. 
Latham,  17"R.  I.  481,  23  Atl.  13,  holding  place  where  deceased  lived  con* 
tinuously  his  domicile;  Rockingham  v.  Springfield,  59  Vt.  526,  9  Atl.  244, 
holding  last  residence  of  one  continually  on  the  tramp  continued,  since 
no  other  was  acquired. 

Residence,  what  and  where  is,  and  how  lost  or  changed.    Note,  48 
Am.  St.  Rep.  713. 

Contracts  for  cotton,  entered  Into  by  one  who  was  resident  of  New 
Orleans  during  war,  and  afterward  went  within  Rebel  lines  and  engaged  in 
service  of  that  government,  where  he  purchased  cotton  in  question,  were 
illegal  and  void. 
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'  Approved  in  Herrera  v.  United  States,  222  U.  S.  571,  56  L.  Ed.  320, 
32  Sup.  Ct.  179,  property  in  harbor  after  surrender  of  Santiago  remained 
enemy  property  subject  to  seizure;  Clements  v.  Yturria,  81  N.  Y.  290, 
holding  contract  for  cotton  between  citizens  of  New  York  and  Confeder- 
ate States  void;  dissenting  opinion  in  Burbank  v.  Conrad,  96  U.  S.  311, 

24  L.  Ed.  7S0,  majority  holding  decree  of  condemnation  passed  to  United 
States  interest  of  offender  only;  Clark  v.  United  States,  99  U.  S.  495, 

25  L.  Ed.  482,  arguendo. 

Contracts  with  public  enemies.    Note,  96  Am.  Dec.  625,  627. 

93  XT.  8.  612-619,  23  L.  Ed.  987,  OITT  OF  WINONA  V.  OOWDEEY. 

Contract  between  city  and  railroad  construed,  and  held  sufficient  com- 
pliance with  condition  of  contract  that  road  should  be  completed  within 
certain  time,  if  an  old  road  was  purchased  in  order  to  effect  uninterrupted 
communication. 

Approved  in  Winona  v.  Thompson,  24  Minn.  215,  Winona  v.  Minne- 
sota Ry.  Constr.  Co.,  27  Minn.  424,  6  N.  W.  796,  and  Winona  v.  Min- 
nesota By.  Constr.  etc.  Co.,  29  Minn.  69,  U  N.  W.  229,  where  same  con- 
tract was  before  the  court. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  675. 

93  XT.  8.  619-625,  23  L  Ed.  989,  SUPERVISORS  OF  WOOD  COUNTY  V. 
LACKAWANNA  IRON  ETC.  CO. 

What  is  implied  in  a  statute,  contract,  will  or  other  instrument  of  writ- 
ing is  as  much  a  part  thereof  as  what  is  expressed. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  812,  72  C.  C.  A. 
213,  construing  covenant  in  oil  lease  as  condition;  Little  v.  Knox,  96 
Ala.  180,  11  South.  444,  holds  facts  set  forth  in  bill  implied  charge  of 
fraud;  Johnston  v.  King,  83  Wis.  12,  53-  N.  W.  29,  holding  provisions 
of  lease  raised  implication  that  it  could  be  terminated  by  sale  of  prop- 
erty; Boyle  v.  Northwestern  Mut.  Relief  Assn.,  95  Wis.  322,  70  N.  W. 
355,  holding  word  "compelled"  in  statute  should  be  read  to  mean 
"allowed";  Morrissey  v.  Dean,  97  Wis.  311,  72  N.  W.  876,  holding, 
under  statute,  sale  could  be  made  by  under-sheriff  as  well  as  by  sheriff. 

Repeal  by  implication  is  not  favored  in  law,  and  it  occurs  only  where 
there  exists  clear  and  irreconcilable  conflict,  or  where  different  statutes  cover 
same  ground;  so  act  of  1870,  of  Wisconsin,  does  not  repeal  act  of  1867,  au- 
thorising county  aid  to  railroads. 

Approved  in  Wooley  v.  Watkins,  2  Idaho,  562,  22  Pac.  104,  holding 
act  of  Congress  of  1885  did  not  repeal  former  act  giving  certain  legis- 
lative powers  to  territories;  dissenting  opinion  in  Allen  v.  Reed,  10  Okl. 
155,  63  Pac.  877,  majority  holding  void  Stats.  1893,  c.  23,  relating  to 
change  of  county  seats. 
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Objection  to  verdict,  including  interest*  not  taken  in  court  below,  can- 
not be  taken  in  Supreme  Court. 

Approved  in  City  of  Helena  v.  United  States,  104  Fed.  115,  43  C.  C.  A. 
429,  holding  where  petition  for  mandamus  to  compel  city  to  pay  judg- 
ment alleged  that  petitioner  was  owner  of  judgment,  and  neither  truth 
nor  sufficiency  of  such  allegation  was  challenged  below,  question  of  peti- 
tioner's title  cannot  be  raised  on  error;  Harding  v.  Giddings,  73  Fed. 
341,  19  C.  C.  A.  508,  court  refusing  to  consider  contract  not  set  up  in 
pleadings  or  at  hearing;  United  States  v.  American  Bell  Tel.  Co.,  167 
U.  S.  263,  42  L.  Ed.  162,  17  Sup.  Ct.  819,  arguendo. 

98  U.  8.  626-631,  23  I*  Ed.  832,  UNITED  STATES  v.  FERRABY. 

Act  of  July  20,  1868,  Imposing  taxes  on  distilled  spirits,  etc.,  did  not 
authorize  assessor  to  make  assessment  on  second  survey  or  estimate  of 
which  distiller  received  no  copy,  and  first  estimate  properly  made  was  not 
thereby  annulled. 

Approved  in  King  v.  United  States,  99  U.  S.  233,  25  L.  Ed.  875,  hold- 
ing obligation  to  pay  internal  revenue  tax  did  not  depend  on  assess- 
ment;  Meada  v.  United  States,  81  Fed.  689,  26  C.  C.  A.  229,  holding 
receiver  of  land  district  liable  for  money  received  from  pre-emptors, 
though  not  yet  payable. 

93  IT.  a  631-684,  23  K  Ed.  993,  DONALDSON  V.  PAEWELL. 

One  who  induces  owner  to  sell  him  goods  on  credit,  by  concealing  his 
insolvency,  and  his  Intent  not  to  pay  for  them,  is  guilty  of  fraud,  which  en- 
titles vendor,  if  no  innocent  third  party  has  acquired  an  interest  in  them, 
to  disaffirm  contract  and  recover  goods. 

Approved  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  190,  49  L.  Ed. 
720,  25  Sup.  Ct.  415,  claim  for  ties  necessary  to  preservation  of  railroad 
furnished  within  six  months  of  receivership  not  preferred  over  lien  of 
mortgage  recorded  prior  to  tie  contract;  In  re  New  York  Commercial 
Co.,  228  Fed.  121,  material  false  representation  made  by  bankrupt  to 
seller,  relied  on  to  extend  credit,  entitles  seller  to  rescind;  In  re  K. 
Marks  &  Co.,  218  Fed.  455,  134  C.  C.  A.  253,  holding  seller  entitled  to 
rescind  for  fraud  though  no  direct  statement  made  as  to  solvency;  In  re 
Marengo  County  Mercantile  Co.,  199  Fed.  476,  holding  sale  of  goods  to 
bankrupt  not  induced  by  false  representations  as  to  solvency;  Richard- 
son v.  Vick,  125  Tenn.  541,  545,  145  S.  W.  176,  177,  In  re  Friedman,  164 
Fed.  136,  and  In  re  Spann,  183  Fed.  821,  822,  all  holding  sale  to  bank- 
rupt void  for  fraudulent  representation  as  to  solvency,  and  seller  en- 
titled to  recover;  In  re  Levi  &  Picard,  148  Fed.  655,  seller  cannot  rescind 
sale  though  at  time  of  delivery  vendee  had  reasonable  ground  to  believe 
he  could  not  pay  and  did  not  intend  to  pay,. though  no  such  relief  or 
intent  inferable  as  of  date  of  sale;  In  re  Woollcott,  140  Fed.  460,  per- 
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sonal  property  exemption  allowed  debtor  by  State  law  eannot  be  claimed 
by  bankrupt  out  of  goods  Which  he  obtained  by  falsely  representing  him- 
self as  agent ;  Five  Hundred  and  Eighty-one  Diamonds  v.  United  States, 
119  Fed.  559,  60  L.  R.  A.  595,  56  C.  C.  A.  122,  holding  seller  of  goods 
entitled  to  rescind  sale  because  of  fraud  of  buyer  cannot 'assert  such 
right  as  against  right  of  government  to  forfeit  goods  where  buyer  at- 
tempted to  smuggle  them;  In  re  Hamilton  Furniture  etc.  Co.,  117  Fed. 
776,  holding  where  bankrupt  firm  made  fraudulent  statements  as  to  sol- 
vency to  commercial  agency  and  to  seller's  traveling  salesmen,  seller 
could  disaffirm  sale  and  recover  goods  from  trustee  in  bankruptcy  with- 
out proof  that  at  time  of  sale  buyer  actually  intended  not  to  pay ;  Joyner 
v.  Earley,  139  N.  C.  50,  51  S.  E.  779,  where,  in  replevin,  plaintiff  simply 
alleged  ownership  and  wrongful  detention,  but  proved  defendant  obtained 
possession  by  false  representations,  complaint  amendable  by  allegations 
of  fraud  and  deceit;  Ditton  v.  Purcell,  21  N.  D.  653,  36  L.  R..  A.  (N.  S.) 
149,  132  N.  W.  349,  applying  rule  where  bad  check  given  in  payment; 
Blackburn  v.  Morrison,  29  Okl.  520,  Ann.  Cafl.  1913A,  528,  118  Pac.  406, 
promise,  made  with  intention  not  to  perform,  to  induce  execution  of 
deed  and  relied  on,  held  to  constitute  fraud;  Ullman  Einstein  &  Co.  v. 
Biddle,  53  W.  Va.  419,  44  S.  E.  282,  holding  mere  possession,  without 
more,  of  chattel  by  bailee  for  storage,  not  ground  for  inference  of 
authority  to  sell  so  that  bona  fide  purchaser  can  buy  from  him,  good 
title  against  owner;  Davis  v.  Stewart,  3  McCrary,  175,  8  Fed.  804,  and 
Aultman  v.  Carr,  16  Tex.  Civ.  App.  435,  42  S.  W.  616,  both  holding  pur- 
chase by  insolvent  fraudulent,  and  vendor  entitled  to  possession;  Jaffrey 
v.  Brown,  29  Fed.  483,  holding  sale  to  insolvent  vitiated  by  fraud;  Fech- 
heimer  v.  Baum,  37  Fed.  175,  2  L.  R.  A.  157,  holding  mortgage  by  in- 
solvent fraudulent  as  to  creditors  relying  upon  his  misrepresentations; 
Morrow  Shoe  Mfg.  Co.  v.  New  England  Shoe  Co.,  57  Fed.  692,  24  L.  R.  A. 
422,  6  C.  C.  A.  508,  holding  third  party  liable  for  goods,  where  he  had 
notice  of  fraudulent  acts  of  his  vendors;  Loeb  v.  Flash,  65  Ala.  538, 
fraudulent  purchase  and  transfer  of  goods  by  insolvent;  Taylor  v.  Mis- 
sissippi Mills,  47  Ark.  252,  1  S.  W.  285,  and  Goodman  v.  Sampliner,  23 
Ind.  App.  72,  54  N.  E.  824,  replevin  for  goods  fraudulently  purchased 
by  insolvent;  Johnson  v.  O'Donnell,  75  Ga.  456,  sustaining  bill  to  set 
aside  fraudulent  transfers ;  Oswego  Starch  Factory  v.  Lendrum,  57  Iowa, 
581,  42  Am.  Rep.  55,  10  N.  W.  904,  holding  averments  that  parties  con- 
cealed insolvency,  and  their  intentions  sufficient  to  avoid  sale;  Reid  v. 
Cowduroy,  79  Iowa,  173,  18  Am.  St.  Rep.  361,  44  N.  W.  352,  holding 
false  representations  of  insolvent  sufficient  to  avoid  sale;  Hurd  v.  Bick- 
ford,  85  Me.  219,  35  Am.  St.  Rep.  354,  27  Atl.  108,  allowing  original 
vendor  to  recover  chattel  obtained  by  fraud  and  sold  by  vendee  in  pay- 
ment of  existing  debt;  Shipman  v.  Seymour,  40  Mich.  283,  holding  pur- 
chase by  insolvent  void,  although  without  fraudulent  representations; 
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Work  v.  Jacobs,  35  Neb.  778,  53  N.  W.  995,  Des  Farges  v.  Pugh,  93  N.  C. 
36,  53  Am.  Rep.  447,  and  Wallace  v.  Cohen,  111  N.  C.  106,  15  S.  E.  893, 
all  holding  purchases  by  insolvent  fraudulent;  Smith  v.  Young,  109  N.  C. 
227,  13  S.  E.  736,  holding  it  conversion  to  retain,  and  to  refuse  to  pay 
for,  property  sold  for  cash;  Blake  v.  Blackley,  109  N.  C.  262,  263,  26 
Am.  St.  Rep.  567,  568,  13  S.  E.  789,  holding  contract  by  which  one  was 
fraudulently  induced  to  part  with  property  voidable;  Oberdorfer  v. 
Meyer,  88  Va.  386,  13  S.  E.  757,  holding  innocent  third  party,  a  trustee, 
entitled  to  goods;  Scott  v.  McGraw,  3  Wash.  680,  29  Pac.  261,  holding 
vendor  entitled  before  execution  creditor  of  fraudulent  vendee;  Lande- 
man  v.  Wilson,  29  W.  Va:  721,  2  S.  E.  213,  holding  affidavit  alleging 
concealment,  etc.,  sufficient  to  show  fraudulent  purchase  of  wheat  by 
insolvent;  Baer  Sons  Grocery  Co.  v.  Williams,  43  W.  Va.  330,  27  S.  E. 
348,  holding  trust  charged  with  value  of  goods,  bought  on  eve  of  as- 
signment; Lee  v.  Simmons,  65  Wis.  526,  27  N.  W.  175,  holding  vendor 
entitled  to  rescind  contract  and  recover  goods  from  insolvent;  Watson 
v.  Silsby,  166  Mass.  58,  43  N.  E.  1117,  where  sufficient  evidence  of  fraud 
to  go  to  jury;  Ruohs  v.  Third  Nat.  Bank  of  Chattanooga,  94  Tenn.  73, 
28  S;  Wm  307,  arguendo. 

Distinguished  in  Cincinnati  Ry.  Supply  Co.  v.  Hartlieb,  214  Fed.  178, 
130  C.  C.  A.  525,  where  bankrupt  at  time  of  purchase  had  reasonable 
expectation  of  paying  price,  seller  not  entitled  to  preference;  In  re 
Yungbluth,  209  Fed.  118,  drawing  of  draft  by  insolvent  on  bank  in  favor 
of  depositor  on  another  bank,  where  it  had  deposit,  held  not  to  be  equi- 
table assignment  of  deposit;  John  Blaul  v.  Wandel,  137  Iowa,  304,  114 
N.  W.  901,  seller  not  entitled  to  rescind  where  delivery  made  after 
knowledge  that  property  represented  to  be  owned  by  purchaser  was 
mortgaged;  In  re  Walrup,  1  McCrary,  70,  1  Fed.  288,  where  vendor  of 
goods  to  bankrupt  ratified  sale  by  refusing  to  take  them  back;  Ex  parte 
Jones,  77  Ala.  333,  where  no  reception  on  part  of  bank  in  selling 
exchange  was  proved. 

Fraud  in  obtaining  credit.    Note,  14  L.  R.  A.  265.    * 

Right  to  reclaim  goods  procured  by  false  representations  as  against 
buyer's  assignee  for  creditors  or  trustee  in  bankruptcy.  Note,  17 
L.  R.  A.  (N.  S.)  1033. 

Title  obtained  by  purchaser  knowing  inability  to  pay.  Note,  44 
L.  R.  A.  (N.  S.)  4,  8. 

With  certain  exceptions,  assignee  has  no  higher  interest  in,  or  better 
title  to,  property  than  bankrupt,  and  has  only  defeasible  title  of  latter  to 
goods  fraudulently  obtained. 

Approved  in  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  303,  48  L.  Ed. 
988,  24  Sup.  Ct.  690,  bankruptcy  trustee  is  not  subsequent  purchaser  in 
good  faith,  within  N.  Y.  Laws  1897,  c.  418,  §  112,  avoiding  conditional 
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sales ;  Petition  of  Friedlaender,  233  Fed.  252,  where  seller  sought  to  re- 
scind on  ground  of  fraud,  bankruptcy  court  had  jurisdiction  to  deter- 
mine question ;  In  re  Hammonds,  198  Fed.  575,  title  to  property  claimed 
exempt,  purchased  without  intention  to  pay,  vests  in  trustee  subject  to 
right  of  seller  to  rescind ;  William  Openhym  &  Sons  v.  Blake,  157  Fed. 
538,  87  C.  C.  A.  122,  holding  right  to  rescind  for  fraud  as  to  solvency 
not  affected  by  bankruptcy  proceedings;  Hanson  v.  W.  L.  Blake  &  Co., 
155  Fed.  355,  claimant  who  sold  machinery  for  mill  on  conditional  sale 
contract  without  recording  same  held  not  entitled  in  bankruptcy  to  lien 
on  insurance  paid  on  loss  of  mill ;  Smith  v.  Au  Ores  Twp.,  150  Fed.  264, 
9LB.A.  (N.  S.)  376,  80  C.  C.  A.  145,  holding  witness  may  testify  after 
bankrupt's  death  to  admissions  made  by  bankrupt  concerning  his  estate 
while  he  was  yet  owner  thereof;  In  re  Reynolds,  133  Fed.  589,  where, 
after  adjudication,  property  of  bankrupt  taken  by^  mortgagee  under 
chattel  mortgage  given  more  than  four  months  prior  to  petition,  and 
trustee  sued  mortgagee  in  State  court  to  recover  value  of  property,  he 
cannot  thereafter  bring  summary  proceedings  in  bankruptcy  court  to 
recover  property ;  In  re  Standard  Laundry  Co.,  116  Fed.  478,  53  C.  C.  A. 
644,  holding  where  bankrupt  bought,  subject  to  mortgage,  trusjtee  and 
purchaser  at  trustee's  sale  could  not  question  validity  of  mortgage ;  In  re 
Garcewich,  115  Fed.  89,  53  C.  C.  A.  510,  holding  under  Bankruptcy  Act, 
§  70,  where  goods  sold  to  bankrupt  on  credit  on  condition  that  title  to 
such  of  them  as  should  not  be  sold  by  him  should  remain  in  vendor  until 
payment  of  purchase  price,  title  thereto  vests  in  trustee;  Chattanooga 
Nat.  Bank  v.  Rome  Iron  Co.,  102  Fed.  760,  holding  trustee  takes  only 
interest  of  bankrupt  in  assets  and  holds  such  assets  subject  to  all  valid 
liens  and  equities  enforceable  against  bankrupt;  In  re  Schloerb,  97  Fed. 
328,  holding  when  adjudication  is  made  on  voluntary  petition  in  bank- 
ruptcy, personalty  in  possession  of  bankrupt  and  listed  in  schedule  can- 
not be  replevied  in  State  court  though  trustee  not  yet  appointed;  Zavelo 
v.  Cohen  Bros.,  156  Ala.  520,  47  South.  293,  defeasible  title  reverts  to 
bankrupt  on  dismissal  of  bankruptcy  after  composition  with  creditors; 
Praeger  v.  Emerson-Brantingham  Imp.  Co.,  122  Md.  311,  89  Atl.  504, 
unrecorded  conditional  sale  held  valid  as  against  receiver  of  vendee; 
Commercial  &  Farmers'  Bank  v.  Scotland  Neck  Bank,  158  N.  C.  251,  73 
S.  E.  162,  assignee  for  creditors  takes  rights  of  debtor  subject  to  equities 
against  debtor;  dissenting  opinion  in  Milliken-Helm  Commission  Co.  v. 
C.  H.  Albers  Commission  Co.,  244  Mo.  58, 147  S.  W.  1071,  majority  hold- 
ing assignee  of  contract  which  had  been  deposited  by  assignor  with  other 
party  as  security  could  sue  to  enforce  same  in  his  own  name,  subject 
to  right  of  depository  to  retain  from  sum  for  which  found  liable  enough 
to  discharge  lien  on  contract;  Yeatman  v.  New  Orleans  Inst.,  95  U.  S. 
766,  24  L.  Ed.  590,  holding  pledgee  of  certificates  not  bound  to  return 
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them  to  pledgor's  assignee  in  bankruptcy ;  Stewart  v.  Piatt,  101  U.  S. 
739,  25  L.  Ed.  818,  holding  owners  of  unrecorded  mortgage  entitled  to 
surplus  before  assignee  in  bankruptcy;  Porter  v.  Lazear,  109  U.  S.  86, 
27  L.  Ed.  866,  3  Sup.  Ct.  59,  holding  wife's  right  of  dower  not  barred 
by  assignment  in  bankruptcy;  Mattocks  v.  Baker,  2  Hask.  377,  2  Fed. 
455,  dismissing  bill  by  assignee  to  set  aside  judgment  against  bankrupt; 
Tennessee  etc.  B.  R.  Co.  v.  East  Alabama  R.  R.  Co.,  75  Ala.  529,  holding 
bankrupt  and  assignee  estopped  from  asserting  title  under  an  executory 
contract;  Peninsular  Stove  Co.  v.  Ellis,  20  Ind.  App.  495,  51  N.  E.  107, 
holding  assignment  for  benefit  of  creditors  a  conversion  as  to  defrauded 
seller  of  goods ;  Newbert  v.  Fletcher,  84  Me.  409,  24  Atl.  889,  refusing 
application  of  assignee  to  prosecute  suit  for  benefit  of  creditors ;  Dugan 
v.  Nichols,  125  Mass.  45,  holding  sale  by  bankrupt  valid  and  assignee 
not  entitled ;  Kenney  v.  Ingalls,  126  Mass.  489,  holding  assignee  not  en* 
titled  to  goods  sold  to  bankrupt  by  conditional  sale;  Dickinson  v.  Cen- 
tral Nat.  Bank,  129  Mass.  283,  37  Am.  Rep.  353,  holding  assignee  not 
entitled  to  stock  pledged  by  bankrupt  more  than  four  months  before 
bankruptcy;  Goodwin  v.  Massachusetts  Loan  etc*  Co.,  152  Mass.  199, 
25  N.  E.  104,  holding  pledgee  of  goods  as  security  for  pre-existing  debt 
not  a  holder  for  value  so  as  to  defeat  title  of  defrauded  vendor;  Tufts 
v.  Thompson,  22  Mo.  App.  568,  holding  vendee's  assignees  took  property 
'  subject  to  condition  upon  which  it  was  held;  Tootle  v.  Sheldon,  10  Neb. 
46,  4  N.  W.  360,  holding  bankruptcy  proceedings  dissolved  attachments 
in  favor  of  assignee;  Sleeper  v.  Davis,  64  N.  H.  62, 10  Am.  St.  Rep.  980, 
6  Atl.  203,  holding  purchaser  from  fraudulent  vendee  to  discharge  ante- 
cedent debt  not  entitled  as  against  original  vendor;  Martin  v.  Bowen, 
51  N.  J.  Eq.  458,  26  Atl.  825,  holding  equitable  charge  upon  land  superior 
to  assignee's  claim ;  Wallace  v.  Cohen,  111  N.  C.  107,  15  S.  E.  893,  and 
Belding  Bros.  v.  Frankland,  8  Lea,  72,  41  Am.  Rep.  632,  both  holding 
assignee  not  entitled  to  goods  fraudulently  obtained  by  bankrupt ;  Keller 
v.  Smalley,  63  Tex.  520,  holding  unrecorded  chattel -mortgage  not  void 
as  against  assignee  under  general  assignment;  Fouche  v.  Brower,  74 
Ga.  269,  and  Levi  v.  Booth,  58  Md.  311,  42  Am.  Rep.  334,  both  arguendo. 
Distinguished  in  In  re  Bacon,  210  Fed.  134,  126  C.  C.  A.  643,  validity 
of  claims  to  stock  sought  to  be  recovered  by  trustee  cannot  be  deter- 
mined in  summary  proceedings  in  bankruptcy. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  and  expenditures.    Note,  137  Am.  St.  Rep.  490. 

93  V.  8.  634-641,  23  K  Ed.  995,  HEYDENFELDT  V.  DANEY  ETC.  MINING 
CO. 

If  literal  interpretation  of  any  part  of  an  act  would  operate  unjustly, 
or  lead  to  absurd  results,  or  be  contrary  to  evident  meaning  of  act  taken 
as  a  whole,  it  should  be  rejected. 
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Approved  in  Hawaii  v.  Mankichi,  190  U.  S.  213,  47  L.  Ed.  1021,  23 
Sup.  Ct.  789,  holding  criminal  proceedings  by  grand  and  petit  juries 
not  substituted  for  existing  Hawaiian  procedure  by  Newlands  annexa- 
tion resolution;  Merchants'  Nat.  Bank  v.  United  States,  214  Fed.  204, 
130  C.  C.  A.  548,  construing  statute  as  to  time  for  bringing  suits  on 
bonds  of  contractors  with  United  States;  United  States  v.  Raisch,  144 
Fed.  488,  Rev.  Stats.,  §  5424,  prohibits  felonious  making  of  certificate  of 
naturalization  by  one  other  than  applicant  or  his  witness;  Peters  v. 
Malin,  111  Fed.  253,  holding  under  Iowa  Act  of  February  14,  1896,  §  3, 
relative  to  jurisdiction  over  tribal  Indians,  State  had  no  jurisdiction 
over  crimes  by  Indians  except  for  offenses  against  whites;  Roberts  v. 
Pacific  etc.  Nav.'  Co.,  104  Fed.  578,  holding  Federal  court  has  jurisdic- 
tion of  suit  by  citizens  of  State  where  suit  is  brought  against  citizen  of 
different  State  and  an  alien;  Mackall  v.  District  of  Columbia,  16  App. 
D.  C.  307,  construing  statute  regulating  sale  of  liquors;  McGannon  v. 
Fire  Ins.  Co.,  127  Mich.  649,  89  Am.  St.  Rep.  512,  87  N.  W.  65,  holding 
where  in  application  for  policy  insured  agreed  to  keep  watchman  when 
mill  not  in  operation,  and  insured  employed  watchman,  company  liable 
though  watchman  absent  when  fire  occurred;  Brown  v.  Woods,  2  Okl. 
604,  39  Pac.  474,  attorney  suspended  in  District  Court  of  county  in  which 
he  has  been  elected  county  attorney  cannot  perform  duties  while  sus- 
pension in  force;  United  States  v.  Bashaw,  50  Fed.  755,  1  C.  C.  A.  653, 
construing  act  providing  for  compensation  of  district  attorney  in  rev- 
enue cases ;  Scott  v.  Latimer,  89  Fed.  846,  33  C.  C.  A.  1,  rejecting  literal 
construction  of  act  providing  for  increase  of  stock  of  national  banks; 
Davis  v.  Bohle,  92  Fed.  328,  34  C.  C.  A.  372,  construing  bankrupt  act  in 
favor  of  court's  jurisdiction  over  voluntary  assignments;  Liverpool  etc. 
Ins.  Co.  v.  Kearney,  94  Fed.  316,  36  C.  C.  A.  265,  construing  clause  in 
policy  to  mean  that  production  of  inventory  was  not  absolutely  neces- 
sary; Brown  v.  Woods,  2  Okl.  604,  39  Pac.  474,  interpreting  statute  re- 
specting eligibility  ..of  county  attorney;  Board  of  Education  v.  Brown, 
12  Utah,  272,  42  Pac.  1111,  liberally  construing  act  providing  for  main- 
tenance of  public  schools ;  Murry  v.  Fay,  2  Wash.  356,  26  Pac.  534,  hold- 
ing commissioners  had  power  to  levy  tax  without  vote  of  people,  not- 
withstanding doubtful  words  in  statute. 

Where  expressions  in  act  are  ambiguous,  It  Is  proper  to  consider  neces- 
sity of  act  and  causes  which  induced  its  enactment. 

Approved  in  Norcross  v.  Nathan,  99  Fed.  418,  upholding  jurisdiction 
of  bankruptcy  court  over  suit  by  trustee  against  bankrupt  and  another 
to  set  aside  alleged  fraudulent  conveyance  by  bankrupt  to  codefendant, 
though  all  parties  are  citizens  of  same  State ;  Bissell  Carpet  Sweeper  Co. 
v.  Goshen  Sweeper  Co.,  72  Fed.  553, 19  C.  C.  A.  25,  giving  favorable  con- 
struction to  act  providing  for  further  appeals  from  interlocutory  de- 
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crees;  Murry  v.  Fay,  2  Wash.  356,  26  Pac.  534,  where  history  of  act 
showed  intention  that  tax  could  be  levied  without  vote  of  people. 

Words  of  present  grant  in  act  of  1864,  donating  particular  unsurveyed 
sections  of  public  lands  to  new  State  of  Nevada,  for  use  of  common  schools, 
were  not  absolute,  but  qualified  by  the  provision  for  substituted  lands,  where 
particular  sections  were  already  disposed  of. 

Approved  in  United  States  v.  Morrison,  240  U,  S.  203,  205,  207-209, 
60  L.  Ed.  605-607,  36  Sup.  Ct..  330-332,  act  of  February  14,  1859,  and 
section  2275,  Revised  Statutes,  did  not  operate  to  pass  title  to  Oregon 
of  sections  16  and  36  at  any  intermediate  stage  of  survey,  or  limit  power 
of  Congress  to  dispose  of  such  lands  prior  to  passage  of  title  on  comple- 
tion of  survey ;  Sawyer  v.  Osterhaus,  212  Fed.  776,  public  lands  granted 
to  State  under  generic  description  are  subject,  until  survey  made,  to 
appropriation  by  United  States  to  necessary  public  use ;  Cobban  v.  Hyde, 
212  Fed.  483,  485,  486,  school  sections  granted  to  Oregon  by  act  of  Feb- 
ruary 14,  1859,  held  subject  to  inclusion  in  forest  reserve  at  any  time 
prior  to  survey;  United  States  v.  Cowlishaw,  202  Fed.  319,  321,  act  of 
February  14,  1859,  did  not  pass  title  to  Oregon  to  school  sections  until 
survey  made ;  United  States  v.  Blendaur,  128  Fed.  913,  63  C.  C.  A.  636, 
holding  lands  formerly  occupied  by  Flatheads  were  made  subject  to  sale 
and  homestead  entry  by  acts  of  Congress,  and  became  part  of  general 
public  domain,  subject  to  be  set  apart  as  forest  reservation;  Deseret 
Water,  Oil  &  Irr.  Co.  v.  State  of  California,  167  Cal.  151,  138  Pac.  983, 
title  to  school  section  passed  to  State  on  survey;  State  v.  Jennings,  47 
Fla.  319,  35  South.  992,  act  of  Congress  of  March  3, 1845,  granting  school 
lands  in  Florida  being  grant  in  praesenti,  grant  immediately  attached 
when  by  survey  a  sixteenth  section  or  fractional  part  thereof  exists  *  in 
any  township,  by  relation  to  date  of  grant ;  dissenting  opinion  in  Morri- 
son v.  United  States,  212  Fed.  37,  38,  39,  128  C.  C.  A.  485,  majority  hold- 
ing sections  16  and  36  granted  to  Oregon  by  act  of  February  14,  1859, 
not  subject  to  withdrawal  for  forest  reserve  prior  to  survey ;  Hibberd  v. 
Slack,  84  Fed.  574,  holding  State  entitled  to  surveyed  school  lands 
granted  by  United  States,  although  within  f orest  reservation ;  Northern 
Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  361,  51  N.  W.  401,  respecting  selection 
of  lands  donated  in  aid  of  construction  of  railroad. 

Distinguished  in  Balderston  v.  Brady,  17  Idaho,  582,  583, 107  Pac.  498, 
and  State  v.  Whitney,  66  Wash.  481-483,  120  Pac.  119,  both  holding 
grant  to  State  of  school  sections  by  enabling  act  took  effect  on  adoption 
of  Constitution  and  conveyed  entire  title  to  State;  New  York  Indians  v. 
United  States,  170  U.  S.  18,  20,  42  L.  Ed.  933,  934,  18  Sup.  Ct.  534,  535, 
holding  grant  of  lands  in  Kansas,  to  Indians,  by  treaty,  invested  present 
legal  title. 
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Party  acquiring  title  to  lands  in  Nevada,  from  United  States,  by  entry 
and  occupation,  before  lands  granted  to  Btate  by  act  of  1864,  were  surveyed, 
is  entitled  to  exclusion  of  all  adverse  intervening  claims,  and  patent  relates 
back  to  entry. 

Approved  in  Minnesota  v.  Hitchcock,  185  U.  S.  399,  400,  46  L.  Ed.  967, 
968,  22  Sup.  Ct.  660,  661,  holding  Minnesota  has  no  title  to  lands  of 
Red  Lake  Indian  reservation;  Ruddy  v.  Rossi,  28  Idaho,  382,  154  Pac. 
979,  land  acquired  under  section  2296,  Revised  Statutes  is  not  liable  for 
debts  contracted  prior  to  making  of  final  proof  and  receiving  of  final 
certificate;  Omaha  Refining  Co.  v.  Tabor,  13  Colo.  52,  16  Am.  St.  Rep. 
193,  5  L  R,  A,  242,  21  Pac.  929,  protecting  title  acquired  by  certificate 
and  patent  from  United  States;  Struby-Eastabrook  Mercantile  Co.  v. 
Davis,  18  Colo.  96,  36  Am.  St  Rep.  268,  31  Pac.  496,  holding  lands  sub- 
ject to  execution  between  dates  of  final  certificate  and  patent;  Silver 
Bow  Min.  etc.  Co.  v.  Clark,  5  Mont.  423,  5  Pac.  581,  and  Talbott  v.  King, 
6  Mont.  108,  9  Pac.  442,  holding  prior  mining  location  superior  to  town- 
site  patent;  Deno  v.  Griffin,  20  Nev.  2$2,  20  Pac.  309,  rejecting  evidence 
of  failure  to  improve  claim  after  patent  issued ;  Ferry  v.  Street,  4  Utah, 
532, 11  Pac.  573,  holding  patent  conclusive  in  ejectment. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  795. 

93  T7.  8.  642-648,  23  L.  Ed.  997,  BATNE  v.  UNITED  STATES. 

By  act  of  1797,  United  States  Is  entitled  to  preference  and  priority  of 
payment  from  assets  of  insolvent  debtors,  e.  g.,  debtors  who  knowingly  ob- 
tained funds  of  government  through  criminal  act  of  its  disbursing  officer. 

Approved  in  In  re  Wright,  95  Fed.  810,  holding  county  entitled  to 
priority  under  State  law,  for  convict  labor  employed  by  bankrupt; 
Central  Nat.  Bank  v.  Connecticut  Mut:  Life  Ins.  Co.,  104  U.  S.  70,  26 
L.  Ed.  700,  arguendo. 

Distinguished  in  City  of  Seattle  v.  Stirrat,  55  Wash.  567,  24 1*.  R.  A. 
(N.  S.)  1275,  104  Pac.  836,  money  collected  by  city  for  street  grading 
from  owners  of  abutting  property  is  not  "money  of  the  city";  United 
States  v.  State  Bank,  96  U.  S.  35,  24  L.  Ed.  648,  holding  government 
could  not  retain  money  of  innocent  party  obtained  by  fraud  of  its  agent ; 
In  re  Corn  Exchange  Bank,  7  Biss.  406,  Fed.  Cas.  3242,  denying  prior- 
ity of  claim  of  State  where  bank  failed  in  which  warden  deposited  State 
money. 

Priority  of  State  over  United  States  in  payment.    Note,  29  L.  R.  A. 
229. 

Assumpsit  will  lie  whenever  defendant  has  received  money  which  is 
property  of  plaintiff,  and  which  defendant  is  obliged  by  natural  justice  and 
equity  to  refund. 
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Approved  in  Hawkeye  Gold  Dredging  Co.  v.  State  Bank,  157  Fed. 
263,  corporation  may  sue  in  equity  to  recover  from  bank  money  de- 
posited in  name  of  corporation  treasurer,  who  was  president  of  bank,  and 
alleged  to  have  been  wrongfully  transferred  by  him  to  bank;  Madden  v. 
Watts,  59  S.  C.  86,  37  S.  E.  210,  holding  complaint  for  money  had  and  re- 
ceived by  defendant  for  plaintiff  need  not  allege  privity  between  parties ; 
State  v.  City  of  Seattle,  74  Wash.  446,  133  Pac.  1009,  city  may  sue  to 
recover  from  contractor  accrued  interest  not  deducted  from  bonds  at 
time  delivered  to  him,  in  payment  for  work;  Fidelity  Nat.  Bank  of 
Spokane  v.  Henley,  24  Wash.  7,  63  Pac.  1121,  holding  where  moneys 
due  on  government  contract  paid  to  sureties  on  contractor's  bond,  who 
had  completed  work  on  his  default,  rather  than  to  assignee  to  whom 
they  were  payable  under  assignment  by  contractor,  assignee  may  re- 
cover such  moneys  of  sureties  directly ;  United  States  v.  Dewey,  39  FecL 
251,  assumpsit  against  executors  of  assignee  for  wrongful  payment  of 
moneys  to  creditors;  Ellis  v.  Board  of  State  Auditors,  107  Mich.  537, 
65  N.  W.  579,  holding  salaries  paid  by  State  under  mistake  of  law  re- 
coverable; De  Graff  v.  Thompson,  24  Minn.  456,  holding  action  lay  to 
recover  money  acquired  through  mistake  as  to  legal  rights;  Crane  Bros. 
Mfg.  Co.  v.  Keck,  35  Neb.  686,  53  N.  W.  607,  action  to  foreclose 
mechanic's  lien;  Commissioners  of  Clark  County  v.  Springfield,  36  Ohio 
St.  646,  holding  county  liable  to  city  for  pro  rata  share  of  common 
funds  embezzled;  Soderberg  v.  King  Co.,  15  Wash.  199,  55  Am.  St.  Rep. 
881,  83  L.  B.  A.  672,  45  Pac.  786,  assumpsit  against  county  for  surplus 
wrongfully  paid  by  sheriff  into  its  treasury ;  Krump  v.  First  State  Bank, 
8  N.  D.  77,  76  N.  W.  995,  denying  recovery  where  equity  and  good  con- 
science did  not  require  it. 

Distinguished  in  Bradley  Lumber  Co.  v.  Bradley  County  Bank,  206 
Fed.  45, 124  C.  C.  A.  175,  holding  rule  did  not  apply  under  facts  of  case 
where  money  paid  by  mistake ;  Swann  v.  Summers,  19  W.  Va.  134,  hold- 
ing trust  funds  not  subject  to  garnishee  process. 

Title  to  deposit  in  fiduciary  capacity.    Note,  42  Am.  Rep.  169.   ' 

93  U.  8.  644-663,  23  L.  Ed.  998,  TAMELING  v.  UNITED  STATES  FREE- 
HOLD ETC.  GO. 

Individual  rights  of  property,  in  territory  ceded  by  Mexico  to  United 
8tates,  were  not  affected  by  change  of  sovereignty  and  jurisdiction,  but  were 
entitled  to  protection,  whether  claimant  had  absolute  ownership  or  mere* 
equitable  interest;  but  duty  of  providing  mode  for  securing  these  rights  be- 
longs to  political  department  of  the  government. 

Approved  in  Jones  v.  St.  Louis  Land  etc.  Co.,  232  U.  S.  361,  68  L.  Ed. 
637,  34  Sup.  Ct.  419,  act  of  June  21, 1860,  confirming  Spanish  and  Mexi- 
can grants,  was  intended  in  discharge  of  treaty  obligations  with  Mexico ; 
Barker  v.  Harvey,  181  U.  S.  487,  46  L.  Ed.  967,  21  Sup.  Ct.  692,  hold- 


/ 


93  U.  S.  644-663         NOTES  ON  U.  S.  REPORTS.  478 

ing  California  Mission  Indians,  failing  to  present  ciaims  to  private  land 
commission,  had  no  right  to  Warner's  ranch  by  right  of  occupancy; 
Crittenden  Cattle  Co.  v.  Ainsa,  14  Ariz.  309,  127  Pac.  734,  Congress,  by 
act  of  March  3,  1891,  conferred  on  court  of  private  land  claims  power 
to  determine  existence  and  extent  of  private  grant  to  land  in  Gadsden 
purchase;  Astiazaran  v.  Santa  Rita  Land  etc.  Co.,  148  U.  S.  82,  37 
L.  Ed.  377,  13  Sup.  Ct.  457,  refusing  to  act  on  such  claim  during  pend- 
ency before  Congress;  Stoneroad  v.  Stoneroad,  158  U.  S.  248,  39  L.  Ed. 
969,  15  Sup.  Ct.  825  (reversing  4  N.  M.  65,  12  Pac.  742),  holding  survey 
of  confirmed  claim  conclusive;  Chavez  v.  Sanchez,  7  N.  M.  77,  32  Pac. 
143,  where  homestead  patent  prevailed  over  unconfirmed  Spanish  grant. 

In  determination  of  Spanish  or  Mexican  land  claims  in  New  Mexico,  no 
jurisdiction  was  conferred  on  the  courts;  final  action  is  reserved  to  Congress, 
whose  decision  is  not  subject  to  review. 

Approved  in  Astiazaran  v.  Santa  Rita  Land  etc.  Co.,  3  Ariz.  26,  20 
Pac.  192,  holding  under  16  Stat.  291,  territorial  courts  have  no  juris* 
diction  to  determine  validity  off  Spanish  or  Mexican  grant;  Maese  v. 
Hermann,  17  App.  D.  C.  63,  equity  cannot  enjoin  issuance* of  patent  for 
land  under  grant,  where  claims  conflicting,  and  grant  confirmed  by  Con- 
gress without  directing  to  whom  patent  should  issue;  United  States  v. 
Maxwell  Land-Grant  Co.,  121  U.  S.  366,  367,  374,  30  L.  Ed.  953,  956,  7 
Sup.  Ct.  1020, 1021, 1024, 122  U.  S.  371,  26  Fed.  119, 121, 122,  30  L.  Ed. 
1212,  7  Sup.  Ct.  1273,  and  Interstate  Land  Co.  v.  Maxwell  Land-Grant 
Co.,  139  U.  S.  579,  35  L.  Ed.  282,  11  Sup.  Ct.  659,  both  holding  decision 
of  Congress  conclusive  as  to  the  boundaries  of  claim;  Astiazaran  v. 
Santa  Rita  Land  etc.  Co.,  148  U.  S.  82,  83,  37  L.  Ed.  377,  13  Sup.  Ct. 
457,  458,  refusing  to  interfere  while  such  claim  was  pending  action  of 
Congress ;  Stoneroad  v.  Stoneroad,  158  U.  S.  248,  39  L.  Ed.  969,  15  Sup. 
Ct.  825  (reversing  4  N.  M.  65,  12  Pac.  742),  survey  of  confirmed  claim 
not  subject  to  collateral  attack;  United  States  v.  Conway,  175  U.  S.  67, 
69;  44  L.  Ed.  75,  20  Sup.  Ct.  13,  holding  act  of  1858,  releasing  certain 
New  Mexican  lands  to  Indians,  not  subject  to  judicial  review ;  Chavis  v. 
Whitney,  4  N.  M.  183,  184,  186,  16  Pac.  613,  614,  616,  holding  decision 
of  surveyor-general  not  binding  on  courts  before  confirmation  by  Con- 
gress ;  Waddingham  v.  Robledo,  6  N.  M.  373,  28  Pac.  671,  enjoining  inter- 
ference with  possession  of  owners  of  confirmed  grant ;  Chavez  v.  Sanchez, 
1  N.  M.  77,  32  Pac.  143,  where  homestead  patent  prevailed  over  uncon- 
firmed Spanish  grant;  United  States  v.  San  Pedro  &  Canon  del  Agua 
Co.,  4  N.  M.  290,  295,  17  Pac.  402,  407,  where  confirmation  of  Mexican 
grant  did  not  pass  mineral  lands;  Ainsa  v.  New  Mexico  etc.  R.  R.,  175 
U.  S.  86,  44  L.  Ed.  78,  20  Sup.  Ct.  28,  arguendo. 

Explained  in  Catron  v.  Laughlin,  11  N.  M.  624,  627,  631,  72  Pac.  29, 
30,  32,  construing  confirmation  of  Mexican  grant. 
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» 
Act  of' Congress,  of  June  21,  I860,  to  confirm  certain  land  claims  In 

New  Mexico,  confirmed  Sangre  de  Oristo  grant  to  extent  of  exterior  bound- 
aries of  claim. 

Approved  in  Astiazaran  v.  Santa  Rita  Land  etc.  Co.,  3  Ariz.  24,  20 
Pac.  190,  holding  under  16  Stat.  291,  territorial  courts  have  no  jurisdic- 
tion to  determine  validity  of  Spanish  or  Mexican  grants,  as  survey  or- 
ireneral  is  invested  with  power  to  settle  primarily  these  questions; 
United  States  v.  Maxwell  Land-Grant  Co.,  121  U.  S.  366,  374,  80  L.  Ed. 
953,  956,  7  Sup.  Ct.  1020,  1024  (affirming  26  Fed.  119,  121,  122,  122 
U.  S.  371,  30  L.  Ed.  1212,  7  Sup.  Ct.  273,  and  21  Fed.  19),  applying  rule 
to  Maxwell  land  grant,  confirmed  by  said  act;  Astiazaran  v.  Santa  Rita 
Land  etc.  Co.,  148  U.  S.  82,  37  L.  E<L  377,  13*  Sup.  Ct.  457,  refusing  to 
act  on  similar  claim  pending  before  Congress;  Stoncroad  v.  Stoneroad, 
158  U.  S.  248,  39  L.  Ed.  969,  15  Sup.  Ct.  825  (reversing  4  N.  M.  65,  12 
Pac.  742),  survey,  made  under  said  act,  not  subject  to  collateral  attack; 
Russell  v.  Maxwell  Land-Grant  Co.,  158  U.  S.  255,  39  L.  Ed.  971,  15 
Sup.  Ct.  828,  said  act  held  to  establish  the  limits  of  grant  confirmed 
by  it;  Shaw  v.  Kellogg,  170  U.  S.  331,  42  L.  Ed.  1057,  18  Sup.  Ct.  640, 
Baca  grant,  authorized  by  said  act,  sustained;  Waddingham  v.  Roblido, 
6  N.  M.  373,  28  Pac.  671,  restraining  interference  with  possession  of 
owners  of  confirmed  grant. 

Distinguished  in  United  States  v.  Cleveland  &  Colo.  Cattle  Co.,  33 
Fed.  328,  a  confirmation  of  part  held  to  exclude  balance  claimed ;  United 
States  v.  San  Pedro  &  Canon  del  Agua  Co.,  4  N.  M.  296,  17  Pac\  408, 
where  confirmation  of  Mexican  grant  did  not  pass  mineral  lands. 

Act  of  1860,  confirming  New  Mexico  land  claims,  pawed  title  of  the 
United  States  as  effectually  as  If  it  contained  in  terms  a  grant  de  novo. 

Approved  in  Smith  v.  Reynolds,  9  App.  'D.  C.  284,  286,  following  rule ; 
Shaw  v.  Kellogg,  170  U.  S.  331,  42  L.  Ed.  1057,  18  Sup.  Ct.  640,  Baca 
grant  sustained;  United  States  v.  Maxwell  Land-Grant  Co.,  21  Fed.  19, 
applying  rule  to  Maxwell  land  grant;  obiter  in  Thompson  v.  Maxwell 
Land-Grant  Co.,  168  U.  S.  470,  42  L.  Ed.  546, 18  Sup.  Ct.  128,  and  United 
States  v.  Dalles  Military  Road  Co.,  14  Sawy.  397,  41  Fed.  500,  applying 
rale  to  grant  of  railroad  lands. 

Explained  in  Catron  v.  Laughlin,  11JN".  M.  626,  72  Pac.  30,  construing 
confirmation  of  Mexican  grant. 

93  T7.  8.  664-674,  23  L.  Ed.  1003,  HEBVET  v.  RHODE  ISLAND  LOCOMO- 
TIVE WORKS. 

Every  State  has  right  to  regulate  transfer  of  property  within  its  limits, 
and  whoever  sends  property  to  it  impliedly  submits  to  regulations  concern- 
ing its  transfer  in  force  there. 

Approved  in  Eidman  v.  Martinez,  184  U.  S.  582,  46  L.  Ed.  701,  22  Sup. 
Ct.  517,  holding  War  Revenue  Act  of  1898,  §  29,  imposing  taxes  on  lega- 
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cies,  does  not    apply  to  intangible   property  in   this    country  of  alien 
domiciled  abroad,  whose  property  passed  to  alien  son  domiciled  abroad, 
partly  by  will  and  partly  by  foreign  intestate  laws;  Dooley  v.  Pease, 
180  U.  S.  128,  45  L.  Ed.  459,  21  Sup.  Ct.  330,  holding  under  Illinois 
law,  owner  of  personalty  cannot  sell  it  and  retain  possession  so  as  to 
exempt  it  from  seizure  by  attaching  creditors  of  vendor;  In  re  Rich- 
heimer,  221  Fed.  23,  25,  136  C.  C.  A.  542,  effect  and  validity  of  title 
of  bankers  to  bill  of  lading  held  as  security  for  advances  for  purchase 
price  of  goods  is   governed  by   laws  of  State   where  goods   delivered; 
Potter  Mfg.  Co.  v.  Arthur,  220  Fed.  845,  Ann.  Caa.  1916A,  1268,  136 
C.  C.  A.  589,  recording  contract  of  conditional  sale  of  machine  sold  in 
Indiana  and  shipped  to  purchaser  in  Ohio  held  governed  by  Ohio  laws; 
E.  T.  Du  Pont  De  Nemours  Powder  Co.  v.  Jones  Bros.,  200  Fed.  646, 
where  cars  sold  on  conditional  sale  to  defendant,  having  principal  office 
in  Ohio  and  directing  movements  of  cars  from    such  office,  Ohio  law 
applied  in  proceedings  to  recover  cars,  as  against  buyer's  receiver  in 
insolvency  proceedings  in  Ohio ;  Reed  v.  Munn,  148  Fed.  748,  80  C.  C.  A. 
215,  where  claimants  of  conflicting  mining  locations,  in  order  to  adjust 
controversy,  conveyed  to  trustee,  equitable  interest  of  owners    under 
agreement  was  subject  to  execution;  In  re  Greene,  134  Fed.  138,  139, 
where  chattel  mortgage  was  recorded  in  town  where  property  located, 
it  was  good  as  to  creditors  though  not  filed  in  State  where  both  mort- 
gagor and  mortgagee  resided;  In  re  Smith  &  Shuck,  132  Fed.  303,  goods 
in  possession  of  bankrupt,  purchased  by  him  for  resale  under  contract, 
reserving  title  to  seller  until  payment,  condition  being  void  as  to  cred- 
itors without  notice  because  not  recorded  as  required  by  statute,  pass 
to  bankruptcy  trustee;  In  re  Brannock,  131    Fed.  820,  recordation  in 
Nebraska  where  mortgagor  resides  is  not  constructive  notice  to  cred- 
itors where   property    situated  in   Iowa,    when  mortgage  made;  In  re 
Rodgers,  125  Fed.  177,  60  C.  C.  A.  567,  holding  where  bankrupt  dealer 
in  seeds  had  office  in  large  building  in  which  seeds  were  kept  and  later 
leased  building  to    storage    company,  which    issued  to  him  warehouse 
receipts  for  seeds,  which  he  pledged,  but  he  continued  to  occupy  build- 
ing to  which  storage  company  had  no  key,  there  was  no  delivery  to 
constitute  warehousing  of  seeds  and  transaction  was  void  as  to  cred- 
itors ;  Smead  v.  Chandler,  71  Ark.  511,  65  L.  R.  A.  353,  76  S.  W.  1068, 
trust  deed  executed  in  Missouri  by  insolvent  Missouri  corporation  to 
secure  certain  creditors  is  not  void  in  Arkansas  \  Keane  v.  Chamberlain, 
14  App.  D.  C.  106,  assignment  for  creditors  held  not  to  pass  title  to 
land  in  Maryland  until  Maryland  statute  as  to  filing  and  approval  of 
bond  complied  with;  Pleasanton  v.  Johnson,  91  Md.  675,  47  Atl.  1026, 
holding  under  Code,  art.  XXI,  §  49,  chattel  mortgage  of  goods  situated 
in  this  State  between  residents  of  other  States  is  void  as  to  attach- 
ing creditors  where  mortgagee  did  not  indorse  affidavit  thereon ;  Swedish 
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etc.  Nat.  Bank  v.  First  Nat.  Bank,  89  Minn.  115,  94  N.  W.  223,  holding 
place  of  enforcement  of  pledge  is  State  where  pledged  property  is  ac- 
tually situated,  and  its  validity  is  determined  by  laws  of  that  State; 
Cooper  v.   Philadelphia   Worsted  Co.    (Lees  v.   Harding  etc.  Co.),  68 
N.  J.  Eq.  629,  60  Atl.  355,  where  contract  with  reference  to  title  of 
chattels  situated  in  another  State  is  made  in  that  State  between  resi- 
dent thereof  and  New  Jersey  corporation,  to  be  there  performed,  law 
of  that  State  determines  effect  of  contract;  State  v.  Fidelity  &  Deposit 
Co.,  35  Tex.  Civ.  220,  80  S.  W.  547,  municipal  securities  deposited  with 
State  treasurer  by  foreign  corporation  in  accordance  with  statute  re- 
quiring such  deposit  in  order  to  do  business  in  State  are  taxable  by 
State;  Walworth  v.  Harris,  129  U.  S.  365,  82  L.  Ed.  715,  9  Sup.  Ct.  343, 
holding  law  of   liens  of   Louisiana    applied  to   cotton  held  within  its 
limits;  Pullman's   Palace   Car  Co.  v.   Pennsylvania,  141  U.  S.  22,  35 
L.  Ed.  616,  11  Sup.  Ct.  878,  holding  State  could  tax  cars  employed  in 
interstate  commerce  coming  within  its  jurisdiction;  Security  Trust  Co. 
v.  Dodd,  173  U.  S.  628,  43  L.  Ed.  837,  19  Sup.  Ct.  546,  holding  assignee 
in  insolvency  could  not  control  personal  property  of  bankrupt  in  an- 
other State;  Hart  v.  Barney  &  Smith  Mfg.  Co.,  7  Fed.  550,  holding  law 
of  Kentucky  governed  disposition  of  engines  in  use  and  attached  in 
that  State;  The  Marina,  19  Fed.  762,  holding  property  brought  into 
New  Jersey  subject  to  its  law ;  Parker  v.  Brown,  85  Fed.  597,  29  C.  C.  A. 
357,  holding,  under  Kansas  law,  deed  of  assignment  in  Iowa  invalid 
as  to  personal  property  situated  in  former  State;  Moore  v.  Church, 
70  Iowa,  211,  59  Am.  Rep.  441,  30  N.  W.  856,  holding  deed  of  assign- 
ment invalid,  according  to  law  of  State  where  real  property  affected 
was  situated;  Jenks  v.  Ludden,  34  Minn.  486,  27  N.  W.  190,   holding 
validity  of  attachment  of  real  property  is  to  be  determined  by  law  of  its 
situs;  Cronan  v.  Fox,  50  N.  J.  L.  420,  14  Atl.  121,  applying  rule  to  per- 
sonal property,  where  claimants  lived  in  another  State;  Falk  v.  Janes, 
49  N.  J.  Eq.  489,  23  Atl.  815,  holding  insurance  policy  subject  to  judi- 
cial process  at  place  where  found ;  Warner  v.  Jaffray,  96  N.  Y.  255,  257, 
48  Am.  Rep.  617,  619,  applying  Pennsylvania  law  to  determine  priority 
of  liens  upon  property  there  situated;  Ex  parte  Dickinson,  29  S.  C.  461, 
13  Am.  St.  Rep.  752,  1  L.  R.  A.  687,  7  S.  E.  595,  holding  New  York  as- 
signment void  as  to  personal   property  in    South   Carolina;  dissenting 
opinion  in  Matter  of  Bronson,  150,  N.  Y.  16,  34  L.  R.  A.  244,  44  N.  E. 
711,  majority  holding  bonds  of  domestic  corporation  held  by  nonresidents 
not  taxable;  Harkness  v.  Russell,  118  U.  S.  679,  80  L.  Ed.  291,  7  Sup. 
Ct.  59,  Western  Union  Tel.  Co.  v.  Russell,  12  Tex.  Civ.  App.  85,  33 
S.  W.  709,  and  In  re  George  M.  Hill  Co.,  123  Fed.  868,  59  C.  C.  A.  354, 
all  arguendo. 
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Explained  in  Cole  v.  Cunningham,  133  U.  S.  134,  33  L.  Ed.  549,  10 
Sup.  Ct.  278,  holding  court  of  equity  in  one  State  could  restrain  its 
citizens  from  prosecuting  attachments  in  another  State. 

Distinguished  in  J.  M.  Atherton  Co.  v.  Ives,  20  Fed.  896,  holding  deed 
of  assignment,  good  under  New  York  law,  valid  as  to  personal  property 
in  Kentucky. 

Extraterritorial  effect  of  transfers  of  personalty.    Note,  55  Am. 
Rep.  133. 

Extraterritorial  effect  of  assignments  for  benefit  of  creditors.    Note, 
78  Am.  Dec.  595. 

Supremacy  of  State  or  nation  over  devolution  of  property.    Note, 
17  L.  R.  A.  86. 

Policy  of  law  of  Illinois  will  not  permit  owner  of  personal  property  to 
sell  it,  either  absolutely  or  conditionally,  and  continue  in  possession  of  it. 

Approved  in  Dooley  v.  Pease,  88  Fed.  449,  31  C.  C.  A.  582,  holding 
sale  not  followed  by  open  and  notorious  change  of  possession,  void ; 
Gilbert  v.  National  etc.  Co.,  176  111.  297,  52  N.  E.  26,  holding  conditional 
sale  invalid  as  against  execution  creditor  of  vendee. 

Real  owner  of  personal  property,  e.  g.,  locomotives,  residing  and  con- 
tracting for  sale  of  same  in  Connecticut  to  Illinois  parties,  for  use  there, 
and  delivering  it  to  vendees,  in  order  to  preserve  the  stipulated  lien,  must 
comply  with  requirements  of  chattel  mortgage  act  of  Illinois,  and  record 
conveyance. 

Approved  in  In  re  Floyd-Scott  Co.,  224  Fed.  988,  989,  lease  giving 
lien  on  property  on  premises  for  rent  under  Rhode  Island  law  held  to 
create  equitable  lien  as  against  creditors,  though  lease  not  recorded  till 
few  days  before  bankruptcy;  Contracting  &  Building  Co.  of  Kentucky 
v.  Continental  Trust  Co.,  108  Fed.  3,  47  C.  C.  A.  143,  holding  locomo- 
tives delivered  to  railroad  on  payment  of  lease  warrants  maturing 
monthly,  under  instrument  in  form  of  lease  which  provided  that  on  pay- 
ment of  last  warrant  railroad  might  purchase  locomotives  for  one  dollar 
passed  subject  to  vendor's  lien;  Sparrow  v.  Wilcox,  272  111.  642,  112 
N.  E.  299,  conveyance  act  providing  deeds  shall  take  effect  on  record 
as  to  creditors  without  notice  refers  to  creditors  of  grantor,  and  does 
not  give  prior  judgment  creditors  of  grantee  rights  of  bona  fide  pur- 
chasers; Aultman  etc.  Mach.  Co.  v.  Kennedy,  114  Iowa,  446,  448,  89  Am. 
St.  Rep.  874,  376,  87  N.  W.  436,  437,  holding  where  chattel  mortgage 
valid  between  parties  was  executed  on  property  in  another  State,  and 
before  levy  of  attachment  thereon  creditor  informed  that  intervening* 
bank  held  mortgage  on  all  attached  property,  notice  was  not  sufficient 
to  put  creditor  on  inquiry;  Allen  v.  National  Bank  of  Camden,  92  Md. 
513,  48  Atl.  79,  holding  Acts  1896,  c.  120,  taxing  mortgagees  holding 
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mortgages  of  record  in  State,  includes  nonresident  mortgagees;  Swedish 
etc.  Nat.  Bank  v.  First  Nat.  Bank,  89  Minn.  113,  94  N.  W.  222,  holding 
place  of  enforcement  of  pledge  is  State  where  pledged  property  is  ac- 
tually situated  and  its  validity  is  determined  by  laws  of  that  State; 
Bloomingdale  v.  Weil,  29  Wash.  624,  70  Pac.  90,  holding  foreign  credi- 
tor of  foreign  debtor  cannot  attach  realty  in  this' State  where  debtor 
has  assigned  property  for  creditors  to  foreign  assignee,  who  complies 
with  laws  of  this  State  by  recording  assignment  when  such  assignment 
is  valid  where  made ;  Wall  v.  Norfolk  etc.  R.  R.  Co.,  52  W.  Va.  494,  94 
Am.  St.  Rep.  956,  44  S.  E.  298,  holding  where  one  railroad  has  agree- 
ment with  connecting  line  to  haul  loaded  cars  to  destination  of  load 
and  then  reload  with  other  freight  to  be  hauled  by  connecting  line  to 
owner  of  cars,  such  cars  cannot  be  attached  by  owner's  debt  while  in 
hands  of  other  company ;  McGourkey  v.  Toledo  etc.  R.  R.  Co.,  146  U.  S. 
569,  36  L.  Ed.  1091,  13  Sup.  Ct.  181,  holding  rights  of  vendor  of  rolling 
stock  of  railroad  subordinate  to  those  of  first  mortgage  bondholders; 
Hart  v.  Barney  &  Smith  Mfg.  Co.,  7  Fed.  551,  holding  right  of  attach- 
ing creditor  of  rolling  stock  superior  to  lien  of  vendor ;  Frank  v.  Denver 
etc.  R.  R.  Co.,  23  Fed.  126,  holding  lien  of  holder  of  unrecorded  chattel 
mortgage  inferior  to  claim  of  attaching  creditors ;  Jones  v.  Molster,  11 
Ohio  C.  C.  438,  440,  West  Virginia  vendor  of  piano  neglecting  to  file  lien 
in  Ohio,  whether  piano  removed,  has  no  precedence  over  Ohio  creditors ; 
George  v.  Tufts,  5  Colo.  165,  holding  secret  lien  of  vendor  fraudulent 
as  to  creditors ;  Chickering  v.  Bastress,  130  111.  216,  17  Am.  St  Rep.  312, 
22  N.  E.  543,  holding  conditional  sale  of  pianos  void  as  to  execution 
creditor;  Thomas  Mfg.  Co.  v.  Drew,  69  Minn.  73,  71  N.  W.  922,  holding 
conditional  sale  fraudulent  as  to  creditors  without  notice;  McGinnis  v. 
Savage,  29  W.  Va.  374,  1  S.  E.  755,  holding  conditional  sale  valid  as 
between  the  parties ;  Baldwin  v.  Van  Wagner,  33  W.  Va.  298,  10  S.  E. 
718,  holding  conditional  sale  valid  as  between  parties  but  void  as  to 
creditors  without  notice;  Biggs  v.  Bartels,  73  Conn.  135,  46  Atl.  875, 
arguendo. 

Distinguished  in  Studebaker  Bros.  Co.  v.  Man,  14  Wyo.  78,  82  Pac. 
5.  where  vendee  in  conditional  sale  which  is  lien  removes  property  sold 
to  another  State,  without  knowledge  of  vendor,  latter  may  enforce  lien 
in  other  State  against  subsequent  bona  fide  purchasers,  without  com- 
plying with  registration  laws  of  such  State ;  Fosdick  v.  Schall,  99  U.  S. 
250,  25  L.  Ed.  342,  holding  vendor's  unrecorded  lien  on  cars  superior 
to  mortgage  which  could  attach  to  cars  only  as  after-acquired  property ; 
The  Marina,  19  Fed.  764,  holding,  under  New  Jersey  law,  conditional 
sale  reserving  title  in  vendor  valid,  and  not  a  chattel  mortgage;  Union 
etc.  Co.  v.  Western  Land  etc.  Co.,  59  Fed.  53,  56,  7  C.  C.  A.  660,  holding 
contract  by  which  one  was  to  keep  and  fatten  cattle,  etc.,  a  bailment 
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and  not  a  sale;  Gilbert  v.  National  Cash  Register  Co.,  176  111.  296,  52 
N.  E.  25,  holding  recording  of  conditional  sale  afforded  no  protection 
to  vendor  out  of  possession;  McClelland  v.  Scroggin,  35  Neb.  545,  53 
N.  W.  472,  an  agreement  for  a  sale,  and  not  a  conditional  sale ;  Redewill 
v.  Gillen,  3  N.  M.  530,  4  N.  M.  80,  12  Pac.  874,  875,  holding  burden  on 
purchaser  to  show  want  of  knowledge  of  a  vendor's  lien  on  goods. 

Denied  in  Harkness  v.  Russell,  118  U.  S.  678,  679,  680,  SO  L.  Ed.  290, 
291,  7  Sup.  Ct.  59,  60  (affirming  4  Utah,  203,  7  Pac.  867),  holding  con- 
ditional sale  of  engines,  etc.,  valid  as  against  subsequent  purchaser; 
Jones  v.  Clark,  20  Colo.  356,  360,  38  Pac.  372,  373,  holding  condi- 
tional sale  valid  as  against  purchasers  with  notice. 

Conflict  of  laws  as  to  sales  of  personalty.    Note,  64  L.  R.  A.  829, 
835. 

Courts  will  always  look  to  purpose  to  be  attained  by  contract,  rather 
than  name  given  to  it  by  parties,  in  order  to  determine  its  real  character. 

Approved  in  Corbett  v.  Riddle,  209  Fed.  815,  126  C.  C.  A.  535,  con- 
tract held  to  be  conditional  sale;  Manson  v.  Dayton,  153  Fed.  264,  82 
C.  C.  A.  588,  contract  for  removal  of  smelter  dumps  from  land,  where 
notes  in  payment  were  to  be  paid  as  dumps  were  removed,  held  to  be 
conditional  sale  and  not  lease,  and  owner  on  declaring  forfeiture  could 
collect  notes  maturing  thereafter;  Unitype  Co.  v.  Long,  143  Fed.  317, 
74  C.  C.  A.  453,  contract  for  lease  of  machine  for  term  for  total  rental 
payable  in  installments,  with  option  to  lessee  to  extend  term  at  same 
rental  or  buy  machine  for  certain  amount  less  rentals  paid,  is  condi- 
tional sale ;  In  re  Tiee,  139  Fed.  53,  where  machinery  delivered  to  bank- 
rupt under  contract  that  he  should  pay  certain  installment  sums  as 
rental  and  on  final  payment  he  was  to  get  bill  of  sale,  but  there  was 
no  provision  for  return  except  for  default  in  payment,  there  was  con- 
ditional sale  and  not  bailment;  In  re  Sheets  Printing  &  Mfg.  Co.,  136 
Fed.  991,  contract  leasing  machine  for  term  at  rental  payable  monthly 
and  giving  lessee  option  to  purchase  during  term  for  certain  sum  less 
amount,  paid  in  rental  is  conditional  sale ;  Prather  v.  Brandon,  44  Ind. 
App.  49,  88  N.  E.  701,  contract  in  legal  effect'  a  conditional  sale  not 
affected  by  calling  it  "lease"  and  installments  "rent";  Clarke  v.  Rogers, 
159  Ky.  767,  169  S.  W.  487,  contract  for  payment  of  bookkeeper  by 
share  of  profits  construed  to  be  one  of  employment  and  not  of  partner- 
ship; McKibben  v.  Dietz,  138  Ky.  697,  137  Am.  St.  Rep.  408,  128  S.  W. 
1086,  purchase  of  property  of  estate  at  foreclosure  sale  construed  to  be 
not  absolute  sale  but  conveyance  in  trust  for  heirs,  with  lien  to  secure 
purchaser  in  price  paid ;  Jackson  v.  Phillips,  57  Neb.  191,  77  N.  W.  684, 
construing  contract  as  executor  contract  for  sale  of  real  estate  and  not 
lease ;  Chase-Hackley  Piano  Co.  v.  Kennedy,  152  N.  C.  200,  67  S.  E.  490, 
contract  for  sale  conditioned  on  payment  of  price  in  monthly  install- 
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merits,  with  title  in  seller  till  paid,  held  to  be  mortgage;  Hamilton  v. 
Hilands,  144  N.  C.  284,  12  Ann,  Oas.  876,  56  S.  E.  931,  contract  leasing 
piano  with  right  to  purchase  during  lease,  rent  paid  to  apply  on  price, 
construed  to  be  conditional  sale;  People  v.  Gluck,  188  N.  Y.  173,  80 
N.  E.  1024,  consignment  receipt  and  deposit  agreement  executed  at  same 
time  construed  to  constitute  conditional  sale ;  Great  Western  Mfg.  Co.  v. 
Bathgate,  15  Okl.  102,  79  Pac.  907,  holding  real  estate  mortgage  su- 
perior to  vendor's  lien  under  conditional  sale  of  machinery  attached  to 
premises  where  sale  not  recorded  till  after  mortgage ;  Pringle  v.  Canfield, 
19  S.  D.  510,  104  N.  W.  223,  contract  leasing  personalty  for  cash  pay- 
ment and  monthly  payments  till  certain  sum  paid,  when  title  was  to 
pass,  construed  to  be  conditional  sale;  dissenting  opinion  in  Flut  v. 
Hertz,  201  111.  614,  94  Am.  St.  Rep.  192,  66  N.  E.  865,  majority  holding 
where  wholesaler  sent  dealer  goods  to  sell  for  his  account  and  hold 
proceeds  in  trust,  making  settlement  as  soon  as  money  collected,  there 
was  no  sale  so  as  to  seize  goods  on  execution  against  dealer;  Hays  v. 
Jordan,  85  Ga.  748,  9L.B.A.  375,  11  S.  E.  835,  holding  contract  for  a 
piano  a  conditional  sale  and  not  a  lease ;  Chickering  v.  Bastress,  130  111. 
214,  17  Am.  St.  Rep.  810,  22  N.  E.  542,  and  Arbuckle  v.  Gates,  95  Va. 
806,  30  S.  E.  497,  both  holding  purported  consignment  to  be  a  sale; 
Graham  v.  Sadlier,  165  111.  97,  46  N.  E.  222,  holding  contract  provided 
for  a  sale  and  not  an  agency;  Dederick  v.  Wolfe,  68  Miss.  505,  24 
Am.  St.  Rep.  285,  9  South*  351,  where  contract  was  held  a  sale  and  not 
a  hiring  for  use ;  Puffer  v.  Lucas,  112  N.  C.  383,  19  L.  R.  A.  688,  17  S.  E. 
175,  Wilcox  v.  Cherry,  123  N.  C.  84,  31  S.  E.  370,  Fidelity  Ins.  etc.  Co. 
v.  Shenandoah  etc.  R.  R.  Co.,  86  Va.  10,  19  Am.  St.  Rep.  865,  9  S.  E. 
762,  and  McGinnis  v.  Savage,  29  W.  Va.  374,  1  S.  E.  755,  all  holding 
leases  so  called  to  be  conditional  sales;  Van  Allen  v.  Francis,  123  Cal. 
480,  56  Pac.  341,  and  Yarborough  v.  Hughes,  139  N.  C.  203,  51  S.  E. 
905,  both  arguendo. 

Distinguished  in  National  Bank  of  Augusta  v.  Goodyear,  90  Ga.  728, 
16  S.  E.  964,  holding  contract  was  what  it  purported  to  be — a  consign- 
ment, and  not  a  sale. 

What  constitutes  a  transaction  a  sale.    Note,  94  Am.  St.  Rep.  250. 

Conditional  sale  of  chattels.    Note,  57  Am.  Rep.  579,  580. 

Conditional  sale  as  distinguished  from  bailment  or  lease.    Note, 
12  Ann.  Oas.  879. 

Right  of  a  landlord  to  a  lien  on  the  property  of  his  tenant.    Note, 
119  Am.  St.  Rep.  123.         * 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St  Rep.  487,  488... 
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93  U.  8.  074,  23  L.  Ed.  1006,  INDIANAPOLIS  ETC.  BY.  00.  V.    BHODE 
ISLAND  LOCOMOTIVE  WORKS. 

Not  cited. 

93  U.  8.  674-680,  23  L.  Ed.  1006,  KEBBE  v.  DITTO. 

Act  of  Illinois  legislature,  February  21,  1861,  for  protection  of  married 
women,  in  their  separate  property,  repealed,  by  implication,  the  saving 
clause  in  their  favor,  contained  in  statute  of  limitations. 

Approved  in  Garland  County  v.  Gaines,  47  Ark.  562,  2  S.  W.  461, 
and  King  v.  Merritt,  67  Mich.  217,  34  N.  W.  700,  applying  rule  to  similar 
statutes. 

Distinguished  in  Hershy  v.  Latham,  42  Ark.  308,  holding  particular 
saving  clause  not  repealed  by  similar  act. 

As  to  lands  in*  which  a  woman,  married  at  time  of  act  of  1861,  respect- 
ing married  women's  separate  property,  was  previously  seised,  the  limita- 
tion begins  to  run  against  her  after  lapse  of  time  has  barred  husband's 
right  to  recover  them. 

Approved  in  Percy  v.  Cockrill,  53  Fed.  882,  4  C.  C.  A.  73,  applying 
rule  to  similar  statute. 

Distinguished  in  Mittler  v.  Miller,  129  111.  643,  644,  22  N.  E.  532, 
holding  rule  wholly  inapplicable  to  facts. 

''Married  women's  acts"  as  affecting  statutes  of  limitation.  Note, 
3  Ann.  Gas.  817. 

Construction  placed  upon  a  statute  of  limitations,  by  highest  court  of 
a  State,  is  binding  on  United  States  courts,  though  it  be  adopted  subse- 
quently to  judgment  in  Circuit  Court  and  change  the  rule  in  the  State. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  holding  decision 
of  Oklahoma  Supreme  Court  that  foreign  corporation,  by  reason  of  non- 
compliance with  State  laws,  was  not  entitled  to  plead  limitations,  was 
binding  on  Federal  court;  Southern  Ry.  Co.  v.  North  Carolina  Corp. 
Commission,  99  Fed.  166,  holding  where  Federal  court  in  construing 
State  statute  has  rendered  decision  contrary  to  State  construction,  it 
will  be  recalled,  if  still  within  court's  control,  in  deference  to  later 
State  court  decision ;  Moores  v.  National  Bank,  104  U.  S.  629,  26  L.  Ed. 
872,  adopting  local  rule  as  to  effect  of  coverture  on  running  of  statute ; 
Bauserman  v.  Blunt,  147  U.  S.  653,  655,  656,  37  L.  Ed.  318,  319,  13  Sup. 
Ct.  469,  470,  following  construction  given  by  a  State  court,  after  the 
decision  in  Circuit  Court ;  Balkam  v.  Woodstock  Iron  Co.,  154  U.  S.  188, 
38  L.  Ed.  957,  14  Sup.  Ct.  1014,  following  State  court's  decision  that 
statute  had  run  against  plaintiff. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  402,  431. 
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94  UNITED  STATES. 


94  U.  8.  1-8,  24  L.  Ed.  31.  WHEELER  v.  SEDGWICK. 

Objection  because  of  nonjoinder  of  parties  in  suit  on  account  cannot  be 
made  for  first  time  on  appeal. 

Approved  in  Robinson  etc.  Co.  v.  Bilt,  187  U.  S.  50,  47  L.  Ed.  69,  23 
Sup.  Ct.  19,  holding  objection  to  validity  of  assignment  for  benefit  of 
creditors,  for  want  of  acceptance  and  form  of  judgment,  cannot  be 
raised  for  first  time  in  United  States  Supreme  Court ;  Travers  v.  Smolik, 
43  App.  D.  C.  155,  objections  to  instructions  must  be  made  specific; 
Newcomb  v.  Wood,  97  U.  S.  583,  24  L.  Ed.  1086,  holding  party  going 
to  trial  before  referees,  without  requiring  oath,  cannot  object  after- 
ward ;  Upton  v.  McLaughlin,  105  U.  S.  646,  26  L.  Ed.  1200,  holding  stat- 
ute of  limitation  not  pleadable  for  first  time  on  appeal. 

94  U.  8.  4-6,  24  L.  Ed.  34,  HOADLEY  v.  SAN  FRANCISCO. 

Under  18  Stat.  471,  Supreme  Court  has  jurisdiction  of  appeal  from  order 
of  Circuit  Court,  dismissing  or  remanding  to  State  court,  a  cause  removed  to 
Circuit  Court  under  that  act. 

Approved  in  Birdseye  v.  Shaeffer,  37  Fed.  827,  following  rule. 

Under  18  Stat.  470,  Circuit  Court  has  not  Jurisdiction  of  cause  arising 
under  city  ordinances  ratified  by  act  of  State  legislature. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  S.  600,  50  L.  Ed.  828, 
26  Sup.  Ct.  748,  San  Francisco  v.  Scott,  111  U.  S.  769,  28  L.  Ed.  598, 
4  Sup.  Ct.  688,  and  California  v.  Holladay,  159  U.  S.  417,  40  L.  Ed. 
808,  16  Sup.  Ct.  53,  all  following  rule  Trafton  v.  Nougues,  4  Sawy.  181, 
Fed.  Cas.  14,134,  and  Blue  Bird  Min.  Co.  v.  Largey,  49  Fed.  292,  both 
holding  after  title  passes  from  United  States  dispute  as  to'  boundaries 
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is  not  Federal ;  McCune  v.  Essig,  122  Fed.  589,  59  C.  C.  A.  429,  holding 
action  involving  right  of  daughter  of  deceased  homestead  settler  to 
land  which  was  patented  to  widow  may  be  removed  to  Federal  court. 

Distinguished  in  McCune  v.  Essig,  199  U.  S.  388,  50  L.  Ed.  240,  26 
Sup.  Ct.  78,  upholding  removal  of  suit  by  daughter  of  deceased  home- 
steader to  establish  title  under  State  laws  as  against  widow  to  whom 
patent  issued  under  Rev.  Stats.,  §  2291. 

Miscellaneous.  Cited  incidentally  in  Hoadley  v.  San  Francisco,  124 
U.  S.  644,  31  L.  Ed.  556,  8  Sup.  Ct.  662. 

94  U.  8.  6-11,  24  L.  Ed.  40,  PISE  ▼.  EVANS. 

In  Louisiana,  mere  informality  In  sheriffs  deed  is  cured  by  bona  fide  and 
undisputed  possession  thereunder  for  five  years. 

Approved  in  Evans  v.  Pike,  118  U.  S.  244,  30  L.  Ed.  235,  6  Sup.  Ct. 
1091,  and  Munholland  v.  Scott,  33  La.  Ann.  1045,  both  following  rule. 

In  Louisiana,  failure  of  sheriff  to  actually  seise  property  sold  is  cured  by 
five  years'  possession  by  purchaser. 

Approved  in  Nagel  v.  Clement,  113  La.  196,  36  South.  936,  following 
rule;  Landry  v.  Laplos,  113  La.  701,  37  South.  607,  irregularity  in  not 
making  succession  sale  at  proper  place  is  cured  by  five  years1  prescrip- 
tion. 

Deed  from  person  having  authority  to  sell  is  sufficient  title  for  purpose 
of  prescription. 

Approved  in  Davis  v.  Gaines,  104  U.  S.  400,  26  L.  Ed.  762,  ruling 
similarly  as  to  deed  from  executor. 

What  is  color  of  title.    Note,  14  Am.  Dec.  583. 

What  constitutes  color  of  title  within  the  meaning  of  the  law  of 
adverse  possession.    Note,  88  Am.  St.  Rep.  724. 

94  U.  8.  11-13,  24  L.  Ed.  48,  ATLANTIC  AND  PACIFIC  B.  B.  OO.  v.  HOP- 
KINS. 

Under  Kansas  law,  order  in  proceeding  in  aid  of  execution,  directing  gar- 
nishee to  pay  judgment  creditor  amount  owed  to  judgment  debtor,  is  not 
Judgment  and  does  not  finally  determine  garnishee's  liability. 

Approved  in  Morgan  v.  Saline  Valley  Bank,  4  Kan.  App.  674,  46  Pac. 
63,  attaching  creditor  acquires  no  more  summary  remedy  for  the  col- 
lection of  the  debt  than  the  debtor  had;  Secor  v.  Witter,  39  Ohio  St. 
232,  holding  similar  rule  applicable  in  Ohio. 

Distinguished  in  Central  Trust  Co.  v.  Chicago  etc.  R.  Co.,  224  Fed. 
708,  140  C.  C.  A.  246,  suit  by  trustee  of  railroad  mortgage  for  receiver 
and  distribution  of  property  among  creditors  is  not  ancillary  to  suit  to 
foreclose. 
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Federal  courts  are  bound  by  decisions  of  State  courts,  construing  State 
practice  acts. 

Approved  in  Mutual  Reserve  Fund  Life  Assn.  v.  Phelps,  190  U.  S. 
159,  47  L.  Ed.  995,  23  Sup.  Ct.  710,  holding  Federal  court  is  without 
jurisdiction  to  enjoin  proceedings  in  State  court  which  are  supple- 
mentary to  action  passed  into  judgment. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  Courts. 
Note,  40  L.  R.  A.  (N.  8.)  452. 

94  U.  S.  14-22,  24  L.  Ed.  49,  EX  PARTE  CTTTTINCh 

To  entitle  petitioner  to  writ  of  mandamus  to  allow  appeal,  be  must  snow 
clear  right  to  appeal  which  has  been  refused. 

Approved  in  Allen  v.  United  States,  26  App.  D.  C.  12,  and  United 
States  v.  Allen,  22  App.  D.  C.  61,  both  applying  rule  in  patent  inter- 
ference case;  Fischer  v.  Hanna,  21  Colo.  11,  39  Pac.  421,  holding  person 
having  no  right  to  object  to  intervention  cannot  appeal  from  order. 

Mandamus  issues  only  to  compel  performance  of  plain  and  positive  duty. 
Approved  in  Beai  v.  Cox,  14  App.  D.  C.  372,  where  approval  of  ap- 
peal bond  is  refused  on  ground  that  signature  of  appellant  is  not  genu- 
ine, appellants  may  by  mandamus  compel  hearing  to  prove  genuineness 
of  signature;  In  re  Lauritsen,  99  Minn.  325,  109  N.  W.  409,  election 
contest  involving  charges  of  fraud  and  legality  of  election  cannot  be 
determined  on  mandamus;  dissenting  opinion  in  H.  P.  Cornell  Co.  v. 
Barber,  31  R.  I.  418,  76  Atl.  823,  majority  granting  mandamus  to  com- 
pel payment  of  allowed  claim  against  town  payable  from  moneys  on 
hand;  Delgado  v.  Chavez,  5  N.  M.  648,  25  Pac.  948,  holding  writ  may 
issue  to  compel  probate  clerk  to  recognize  one  of  two  contestants  for 
office;  Page  v.  Clopton,  30  Gratt.  419,  issuing  writ  to  compel  judge  to 
sign  bill  of  exceptions;  Richardson  v.  Farrar,  88  Va.  773,  15  S.  E.  122, 
arguendo. 

Mandamus  is  never  granted  in  anticipation  of  omission  of  duty,  but  only 
after  actual  default. 

Approved  in  Land  Title  etc.  Co.  v.  Asphalt  Co.,  127  Fed.  22,  62 
C.  C.  A.  23,  reaffirming  rule;  Massachusetts  Loan  etc.  Co.  v.  Kansas 
City  etc.  Ry.  Co.,  110  Fed.  30,  49  C.  C.  A.  18,  holding  where  discretionary 
order  granting  permission  to  intervene  was  conditional  and  not  com- 
plied with,  it  is  not  appealable. 

Petitioner  for  writ  of  mandamus  to  compel  allowance  of  appeal  must 
have  been  original  party  to  cause  or  intervener. 

Approved  in  Land  Title  etc.  Co.  v.  Tatnall,  132  Fed.  307,  65  G.  C.  A. 
671,  following  rule;  Ex  parte  Cockcroft,  104  U.  S.  579,  26  L.  Ed.  856, 
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refusing  to  set  aside  foreclosure  sale  at  instance  of  party  not  materially 
interested;  Guion  v.  Liverpool  etc.  Ins.  Co.,  109  U.  S.  173,  27  L.  Ed.  897, 
3  Sup.  Ct.  Ill,  holding  party  interested  in  suit  on  bonds  cannot  appeal 
from  decree  if  not  v original  j>arty;  Elwell  v.  Fosdick,  134  U.  S.  513,  33 
L.  Ed.  1002,  10  Sup.  Ct.  601,  dismissing  appeal  where  real  party  had 
released  right  to  appeal;  Fitzgerald  v.  Evans,  49  Fed.  428,  1  C.  C.  A. 
307,  dismissing  appeal  in  foreclosure  proceeding,  party  to  appeal  failing 
to  show  interest;  Aiken  v.  Smith,  54  Fed.  895,  4  C.  C.  A.  652,  dismissing 
appeal  in  admiralty  as  to  party  not  named  in  record;  Cook  v.  Lasher, 
73  Fed.  704,  19  C.  C.  A.  654,  holding  person  named  as  party  in  bill,  but 
who  was  not  served  and  did  not  appear,  cannot  appeal;  In  re  Woeris- 
hoffer,  74  Fed.  916,  21  C.  C.  A.  175,  refusing  to  allow  appeal  in  name 
of  firm,  names  of  members  not  being  stated. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  842,  854. 

Appeal  will  not  lie  from  order  in  pending  suit  refusing  motion  to  allow 
intervention. 

Approved  in  Cobre  Grande  Copper  Co.  v.  Greene,  8  Ariz.  101,  68  Pac. 
525,  and  Blaffer  v.  New  Orleans  Water  Supply  Co.,  160  Fed.  392,  87 
C.  C.  A.  341,  both  following  rule;  Matter  of  Leaf  Tobacco  Board  of 
Trade,  222  U.  S.  581,  56  L.  Ed.  823,  32  Sup.  Ct.  833,  refusal  to  permit 
movers  to  become  parties  to  record  held  not  reviewable  on  appeal; 
Credits  Commutation  Co.  v.  United  States,  177  U.  S.  317,  44  L.  Ed.  786, 
20  Sup.  Ct.  638,  holding  order  denying  right  to  intervene  because  peti- 
tioners do  not  show  right  to  intervene  is  not  final  for  purpose  of  appeal ; 
Farmers'  etc.  Bk.  v.  Arizona  Mut.  etc.  Assn.,  220  Fed.  7,  135  C.  C.  A. 
577,  order  denying  intervention  held  not  appealable  where  not  practical 
denial  of  relief  to  which  intervener  is  entitled;  In  re  Michigan  Cent. 
R.  R.  Co.,  124  Fed.  730,  59  C.  C.  A.  643,  holding  where  one  was  per- 
mitted to  intervene  in  foreclosure  suit  in  whose  favor  certain  orders 
were  made  and  against  whom  a  decree  for  costs  was  entered,  he  is 
entitled  to  appeal  from  the  decree;  Kidder  v.  Northwestern  Mut.  Life 
Ins.  Co.,  117  Fed.  999,  holding  petitioners  attempting  to  intervene  in 
action  for  recovery  of  proceeds  of  check  after  original  defendants  had 
lost  right  to  remove  to  Federal  court  could  not  remove  cause,  as  they 
were  not  defendants  and  had  connected  themselves  with  suit  when  de- 
fendants could  not  remove;  In  re  Columbia  Real  Estate  Co.,  112  Fed. 
645,  50  C.  C.  A.  406,  holding  order  dismissing  petition  to  intervene  in 
bankruptcy  proceedings  was  not  final  and  therefore  appealable  where 
petitioner  alleged  equitable  lien  on  property  of  bankrupt;  Coltrane  v. 
Templeton,  106  Fed.  378,  45  C.  C.  A.  328,  holding  in  ancillary  suit 
brought  to  collect  rents  of  an  insolvent,  the  receiver  in  the  original 
Suit  may  be  appointed  and  an  order  appointing  a  resident  co-receiver  is 
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not  appealable;  Buel  v.  Farmers 'Loan  etc.  Co.,  104  Fed.  843,44  0.  C.  A. 
213,  holding  appeal  does  not  lie  from  order  refusing  leave  to  intervene; 
Baca  v.  Anaya,  14  N.  M.  398,  20  Ann.  Oas.  77,  94  Pac.  1022,  court  has  no 
discretion,  under  statute,  to  deny  leave  to  file  petition  in  intervention  in 
proper  case;  Smith  v.  Glasgow  Inv.  Co.,  74  Fed.  335,  20  C.  C.  A.  432, 
Hamlin  v.  Toledo  etc.  R.  Co.,  78  Fed.  666,  36  L.  R.  A.  828,  24  C.  C.  A. 
271,  Credits  Commutation  Co.  v.  United  States,  91  Fed.  573,  33  C.  C.  A. 
12,  Toledo  etc.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  536,  36 
C.  C.  A.  155,  all  following  rule;  Lewis  v.  Baltimore  &  L.  R.  Co.,  62 
Fed.  222,  10  C.  C.  A.  446,  refusing  to  grant  mandamus  to  allow  appeal 
from  denial  of  motion  to  consolidate  causes. 

Distinguished  in  Illinois  Steel  Co.  v.  Ramsey,  176  Fed.  863, 100  C.  C.  A. 
323,  where  court  by  receiver  has  possession  of  all  property  of  corpo- 
ration in  creditor's  suit,  order  denying  another  creditor  right  to  inter- 
vene is  appealable ;  Minot  v.  Mastin,  95  Fed.  739,  37  C.  C.  A.  234,  hold- 
ing where  petitioner  has  clear  right  to  property  as  against  all  parties, 
allowance  is  not  discretionary. 

Stockholders  cannot  appeal  from  Judgment  against  corporation  foreclos- 
ing mortgage  of  corporation. 

Approved  in  In  re  Eureka  Anthracite  Coal  Co.,  197  Fed.  218,  stock- 
holders cannot  defend  bankruptcy  proceeding  against  corporation  unless 
there  is  such  showing  made  as  would  entitle  them  to  defend  equity 
suit;  Preston  v.  Poe,  116  Md.  6,  81  Atl.  179,  stockholder  cannot  appeal 
from  judgment  against  corporation. 

94  V.  8.  22-28,  24  L.  Ed.  61,  HUMES  ▼.  80BUGO8. 

General  replication  denies  every  allegation  In  answer  not  responsive  to 
DHL 

Approved  in  Ritterbusch  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  198  Fed. 
50,  117  C.  C.  A.  154,  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  757,  People's 
United  States  Bank  v.  Gilson,  161  Fed.  292,  88  C.  C.  A.  332,  Dexter  v. 
Gordon,  11  App.  D.  C.  62,  64,  and  Pinney  v.  Pinney,  46  Fla.  572,  35 
Sonth.  100,  all  following  rule;  Robinson  v.  American  Car  etc.  Co.,  132 
Fed.  166,  answer  specifically  traversing  allegations  of  bill  for  infringe- 
ment of  patent  and  also  containing  general  denial  puts  in  issue  all 
material  allegations  of  bill,  though  as  to  one  allegation  it  is  not  techni- 
cally responsive. 

Judgment  binds  only  parties  and  privies;  accordingly,  decree  confirming 
conveyance  between  husband  and  wife  does  not  conclude  assignee  in  bank- 
ruptcy siting  to  set  such  deed  aside. 

Approved  in  In  re  Anderson,  23  Fed.  496,  Hinkle  v.  Wilson,  53  Md. 
291,  and  Brooks  v.  Wilson,  125  N.  Y.  262,  26  N.  E.  259,  all  following 
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rule;  Old  Folks  Soc.  v.  Millard,  86  Tenn.  658,  8  S.  W.  851,  holding  de- 
fault decree  declaring  resulting  trust  in  husband  for  wife  not  con- 
clusive on  creditors ;  Van  Kleeck  v.  Miller,  28  Fed.  Cas.  1028,  Engel  v. 
State,  65  Md.  547,  5  Atl.  253,  In  re  Eitzinger,  14  Fed.  Cas.  712,  all 
arguendo. 

If  money  which  wife  might  have  secured  to  her  separate  use  is  allowed 
to  be  mixed  with  husband's  property  and  used  by  him  for  indefinite  period, 
in  absence  of  specific  agreement  that  property  purchased  with  it  shall  belong 
to  wife,  such  property  is  subject  to  husband's  debts,  and  conveyance  thereof 
to  her  is  fraud  upon  creditors. 

Approved  in  Owens  v.  Daniel,  230  Fed.  104,  applying  rule  where 
wife's  land  was  so  used;  Preston  Nat.  Bank  v.  Leonard,  122  Mich.  385, 
81  N.  W.  265,  holding  under  facts  of  this  case  that  there  was  no  agree- 
ment to  repay  certain  dividends  transferred  from  wife  to  husband; 
Scharff  v.  McGaugb,  205  Mo.  365,  103  S.  W.  556,  conveyance  by  in- 
solvent to  wife  without  consideration  is  void  as  to  creditors;  First  Nat. 
Bank  v.  McCleilan,  9  N.  M.  642,  58  Pac.  349,  holding  where  husband 
makes  gift  to  wife  as  against  creditors,  wife  must  show  that  remaining 
estate  was  sufficient  to  satisfy  their  demands;  Knowlton  v.  Mish,  8 
Sawy.  627,  17  Fed.  199,  Lyon  v.  Zimmer,  30  Fed.  408,  Iseminger  v. 
Criswell,  98  Iowa,  389,  67  N.  W.  291,  and  Riley  v.  Vaughan,  116  Mo. 
179,  38  Am.  St.  Rep.  590,  22  S.  W.  709,  all  following  rale ;  Beecher  v. 
Wilson  etc.  Co.,  84  Va.  817, 818, 10  Am.  St.  Rep.  886, 888, 6  S.  E.  211, 212, 
Flynn  v.  Jackson,  93  Va.  347,  25  S.  E.  3,  and  Bennett  v.  Bennett,  37 
W.  Va.  402,  38  Am.  St.  Rep.  53,  16  S.  E.  641,  holding  where  wife  per- 
mits husband  to  use  her  money,  law  presumes  gift  not  loan;  Wiswell 
v.  Jarvis,  2  Hask.  497,  9  Fed.  87,  holding  agreement  between  husband 
and  wife  that  she  should  have  his  estate  upon  his  death  will  not  support 
conveyance;  Backer  v.  Meyer,  43  Fed.  704,  holding  property  purchased 
in  wife's  name,  but  on  husband's  credit,  is  liable  for  his  debts;  Brittain 
v.  Crowther,  54  Fed.  299, -4  C.  C.  A.  341,  holding  mere  statement  to 
wife  that  land  is  hers  will  not  bar  creditors  when  husband  later  becomes 
insolvent;  Driggs  etc.  Bank  v.  Norwood,  50  Ark.  46,  7  Am.  J3t.  Rep.  80, 
6  S.  W.  324,  holding  wife  estopped  by  lapse  of  time  from  claiming  pro- 
ceeds as  against  creditors ;  Benne  v.  Schneck,  100  Mo.  257,  13  S.  W.  84, 
holding  postnuptial  settlements  are  to  be  upheld  only  when  clearly  made 
in  good  faith;  Luers  v.  Brunjes,  34  N.  J.  Eq.  21,  holding  use  of  wife's 
money  for  twenty  years  precludes  transfer  to  her  when  insolvent;  Lee 
v.  Hollister,  5  Fed.  757,  as  instance  where  equity  took  jurisdiction  of 
suit  to  set  aside  transfer  to  wife ;  In  re  Antisdel,  1  Fed.  Cas.  1056,  and 
Farwell  v.  Kerr,  28  Fed.  345,  both  arguendo. 

Distinguished  in  Boggs  v.  Bright,  222  Fed.  720,  in  suit  to  establish 
resulting  trust,  holder  of  legal  title  who  first  claimed  as  purchaser 
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cannot  on  failing  to  prove  claims,  be  allowed  to  claim  property  was 
gift;  Garner  v.  Second  Nat.  Bank,  151  U.  S.  435,  38  L.  Ed.  224,  14 
Sup.  Ct.  395,  under  Rhode  Island  law ;  Voorheis  v.  Blanton,  89  Fed.  889, 
32  C.  C.  A.  384  (affirming  83  Fed.  239),  holding  where  property  is 
transferred  to  husband  in  trust  for  wife,  conveyance  to  her  in  considera- 
tion therefor  is  valid  as  against  creditors;  Jones  v.  Brandt,  59  Iowa, 
340,  10  N.  W.  858,  holding  rule  inapplicable  where  creditors  knew  of 
wife's  interest  in  property  purchased. 

Attacks  by  creditors  on  conveyances  made  by  husbands  to  wives. 
Note,  90  Am.  St.  Rep.  548. 

Burden  of  proof  of  husband's  debt  to  wife  for  property  received 
from  her.    Note,  56  L.  R.  A.  831. 

Trust  by  husband's  investing  wife's  separate  property  in  realty  in 
own  name.    Note,  6LR.A.  (N.  S.)  385. 

Fraud  is  generally  question  of  fact  to  be  determined  by  all  circumstances 
of  case. 

Approved  in  Hunter  v.  Ferguson,  3  Colo.  App.  291,  33  Pac.  84,  Innis 
v.  Carpenter,  4  Colo.  App." 34,  34  Pac.  1013,  and  Eversman  v.  Clements, 
6  Colo.  App.  227,  40  Pac  576,  holding  intention  governs  question  of 
fraud  in  conveyance;  Adair  v.  Cummin,  48  Mich.  380,  12  N*  W.  497, 
holding  good,  faith  of  commissioner  making  partition  is  question  of 
fact;  Williams  v.  Harris,  4  S.  D.  27,  46  Am.  St.  Rep.  757,  54  N.  W.  927, 
refusing  to  set  aside  conveyance  to  wife  to  secure  bona  fide  debt ;  Taub 
t.  Swofford  Bros.  Dry  Goods  Co.,  8  Colo.  App.  216, 45  Pac.  514,  arguendo. 

Creditor's  right  to  buy  property  from  debtor  to  satisfy  debt.    Note, 
36  L.  R.  A.  343,  346. 

Miscellaneous.  Cited  in  In  re  Campbell,  3  Hughes,  388,  Fed.  Cas. 
2348,  application  not  apparent. 

94  U.  8.  29-50,  24  L.  Ed.  54,  UTLEY  v.  DONALDSON. 

Telegrams  between  parties  held  to  constitute  complete  contract  for  sale 
of  bonds,  with  Implied  warranty  that  bonds  were  genuine^ 

Approved  in  Sea  Ins.  Co.  v.  Johnston,  105  Fed.  291,  44  C.  C.  A.  477, 
holding  when  insured  returned  bill  for  earned  premiums  stating  that 
they  could  not  continue  unless  rate  was  reduced  and  insurer  replied 
that  rate  could  not  be  reduced  and  to  return  policy  if  insured  wished 
to  discontinue,  a  return  of  policy  and  check  by  insured  was  rescission 
by  consent ;  Hunt  v.  Capital  State  Bank,  12  Idaho,  598,  87  Pac.  1131 ; 
several  writings  constituting  one  contract  must  be  construed  together; 
Russell  v.  Clough,  71  N.  H.  178,  93  Am.  St.  Rep.  507,  61  Atl.  632,  hold- 
ing plaintiff  may  recover  reasonable  value  of  work  where  he  supposed 
he  had  contract  but  had  none;  Donaldson  v.  Newman,  9  Mo.  App.  241, 
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following  rule;  Meyer  v.  Richards,  163  U.  S.  410,  41  L.  Ed.  209,  16 
Sup.  Cfc.  1157,  holding  transfer  of  negotiable  paper  generally  implies 
warranty  of  genuineness;  by  way  of  analogy  in  Davis  v.  Aetna  etc. 
Ins.  Co.,  67  N.  H.  219,  34  Atl.  464,  holding  insurance  contract  complete 
when  policy  deposited,  in  post. 

Distinguished  in  Talbot  v.  Pettigrew,  3  Dak.  146, 13  N.  W.  578,  under 
facts. 

Every  Intendment  is  to  be  made  against  construction  of  contract  under 
which  it  would  operate  as  a  snare. 

Approved  in  Swofford  Bros.  Dry  Goods  Co.  v.  Owen,  37  Okl.  624, 
133  Pac.  197,  one  dealing  with  corporation  in  corporate  name  is  estopped 
to  deny  its  existence;  dissenting  opinion  in  Atlas  Reduction  Co.  v.  New 
Zealand  Ins.  Co.,  138  Fed.  513,  9L.R.A  (tf.  S.)  433,  71  C.  C.  A.  21, 
majority  construing  insurance  policy  containing  "loss  payable"  clause 
as  not  permitting  encumbrance  of  property. 

Mutual  assent  is  Indispensable  to  the  making  of  a  contract  or  to  modifi- 
cation of  a  contract  already  made. 

Approved  in  United  States  Coal  Co.  v.  Pinkerton,  169  Fed.  542,  95 
C.  C.  A.  34,  evidence  held  not  to  show  assent  to  alleged  modification  of 
contract  for  services;  Newton  v.  American  Car  Sprinkler  Co.,  88  Vt. 
492,  92  Atl.  834,  understanding  of  party,  to  deed  as  to  which  of  two 
corners  answering  description  was  intended  is  material  evidence  in  suit 
to  reform  deed;  Whitney  v.  Wyman,  101  U.  S.  396,  25  L.  Ed.  1052, 
holding  corporation,  as  party,  cannot  shift  responsibility  to  individuals 
without  other  party's  consent;  Staver  &  Abbott  Mfg.  Co.  v.  Blake,  111 
Mich.  289,  38  L.  R.  A.  804,  69  N.  W.  511,  arguendo. 

Contract  by  letter,  when  complete.    Note,  32  Am.  St.  Rep.  51. 

Implied  warranty  of  title  in  sales  of  chattels.    Note,  62  Am.  Dec 
468. 

Contracts  by  telegraph  and  the  admissibility  of  telegrams  as  evi- 
dence.   Note,  110  Am.  St  Rep.  746,  754. 

■ 

Contract  by  telegrams  within  statute  of  frauds.    Note,  50  L.  R.  A. 
247,  248. 

Effect  of  sale  with  particular  description  of  kind  or  quality.    Note, 
35  L.  R.  A.  (N.  S.)  279. 

It  is  essential  to  validity  of  contract  that  parties  should  have  consented 
to  same  subject  matter  in  same  sense. 

Approved  in  The  Navis,  196  Fed.  845,  evidence  held  not  to  establish 
contract  to  make  yacht  seaworthy,  but  for  storage  only;  Graham  v. 
Remmel,  86  Ark.  538,  112  S.  W.  141,  evidence  held  not  to  show  minds 
met  as  to  nature  of  life  policy;  Chas.  Holmes  Mach.  Co.  v.  Chalkiey, 
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143  N.  C.  184,  55  S.  E.  525,  holding  minds  did  not  meet  as  to  article 
sold,  so  as  to  sustain  purchaser's  claim  for  damages  for  breach;  National 
Bank  v.  Hall,  101  U.  S.  50,  25  L.  Ed.  825,  refusing  to  enforce  contract 
of  guaranty  where  there  was  misunderstanding  as  to  intention;  Breck- 
inridge v.  Crocker,  78  Cal.  536,  21  Pac.  181,  refusing  to  enforce  contract 
to  convey  where  property  contemplated  was  uncertain. 

04  U.  S.  60-52,  24  L.  Ed.  64,  DOYLE  v.  WISCONSIN. 

Amended  act  may  be  resorted  to  to  aid  in  construction  of  amendment. 
Approved  in  Danielson  v.  Northwestern  Fuel  Co.,  55  Fed.  49,  constru- 
ing same  act ;  Schmidt  v.  United  States,  133  Fed.  260, 66  C.  C.  A.  389,  un- 
der Comp.  Stats.  Supp.  1903,  p.  191,  and  Comp.  Stats.  1901,  p.  5654,  one 
knowingly  swearing  falsely  to  material  fact  in  naturalization  proceed- 
ings in  State  court  is  punishable  for  perjury  in  Federal  court;  Hand  v. 
Cook,  29  Nev.  535,  92  Pac.  6,  applying  rule  to  revised  statutes  relating 
to  duties  of  officers  of  general  land  office. 

Act  of  Congress  providing  that  where  writ  of  error  may  act  as  super- 
sedeas, execution  shall  not  issue  until  ten  days  after  Judgment,  applies  only 
to  judgments  of  United  States  courts. 

Approved  in  Foster  v.  Kansas,  112  U.  S.  204,  28  L.  Ed.  630,  5  Sup.  Ct. 
9,  and  State  v.  Judge,  33  La.  Ann.  1388,  holding  rule  inapplicable  to 
State  judgments ;  Goodrich  v.  Wilson,  135  Mass.  32,  arguendo. 

Writ  of  error  from  United  States  Supreme  Court  as  staying  proceed- 
ings in  State  court.    Note,  Ann.  Oas.  1912A,  260. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  867. 

Miscellaneous.  Cited  in  State  v.  Vandiver,  222  Mo.  231,  121  S.  W. 
52,  to  point  that  license  to  foreign  corporation  to  do  business  in  State 
rests  on  comity  alone ;  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  391,  58  Am.  St. 
Rep.  641,  85  L.  R.  A.  229,  38  S.  W.  86,  not  in  point 

94  TJ.  8.  63-69,  24  L.  Ed.  66,  UNITED  STATES  v.  BOSTWICK. 

Correspondence  between  United  States  and  individual  held  to  constitute 
contract  to  let  to  United  States  for  term  of  one  year,  with  privilege  of  three, 
without  restriction  as  to  use  of  property. 

Approved  in  Williams  v.  Board  of  Commrs.  of  Kearny  Co.,  61  Kan. 
713,  60  Pac.  1048,  holding  county  is  liable  in  damages  for  destruction 
of  courthouse  rented  from  individuals  and  burned  through  negligence 
of  its  officers. 

When  contract  is  entered  into  by  correspondence,  whole  correspondence 
must  be  considered  to  determine  agreement. 

Approved  in  In  re  Howard,  207  Fed.  409,  construing  provisions  of 
bond  and  mortgage  as  to  interest.  ' 
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Relation  of  landlord  and  tenant,  In  absence  of  contrary  agreement,  im- 
plies obligation  on  part  of  latter  not  to  commit  waste. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  811,  812, 72  C.  C.  A. 
213,  construing  covenant  in  oil  lease  as  condition;  Gale  v.  McCullough, 
118  Md.  292,  84  Atl.  471,  tenant  is  under  implied  obligation  hot  to 
use  premises  for  purpose  other  than  that  for  which  they  were  leased; 
Moss  Point  Lumber  Co.  v.  Board  of  Supervisors,  89  Miss.  522,  42 
South.  299,  cutting  of  timber  for  commercial  purposes  by  tenant  under 
lease  for  ninety-nine  years  is  waste;  Hanchett  v.  O'Reilly,  76  N.  J.  L. 
215,  68  Atl.  1066,  tenant  who  is  required  to  surrender  premises  in  as 
good  condition  as  received  is  not  bound  to  make  reparation  for  natural 
decay;  Carlin  v.  Ritter,  68  Md.  482,  6  Am.  St.  Rep.  469,  13  Atl.  372, 
holding  removal  of  fixtures  constitutes  waste;  Chalmers  v.  Smith, 
152  Mass.  564,  11  L.  R.  A.  771,  26  N.  E.  96,  holding  tenant  liable  for 
damage  to  barn  caused  by  careless  stowage;  Warder  v.  Henry,  117 
Mo.  545,  23  S.  W.  780,  holding  carelessly  allowing  stock  to  destroy  fruit 
trees  is  waste;  Powell  v.  Dayton  etc.  R.  R.  Co.,  16  Or.  36,  41,  8  Am.  St. 
Rep.  254,  259, 16  Pac.  864,  867,  holding  fact  that  tenant  holds  with  privi- 
lege of  purchasing  does  not  affect  liability;  Hughes  v.  Vanstone,  24  Mo. 
App.  640,  arguendo. 

Distinguished  in  Lothrop  v.  Thayer,  138  Mass.  474,  52  Am.  Rep.  292, 
holding  tenant  at  will  not  liable  for  destruction  of  building  by  fire  as 
result  of  negligence;  dissenting  opinion  in  Moss  Point  Lumber  Co.  v. 
Board* of  Supervisors,  89  Miss.  585,  42  South.  322,  majority  holding 
cutting  of  timber  for  sale  by  tenant  under  ninety-nine  year  lease  is 
waste. 

Covenants  to  repair.    Note,  95  Am.  Dec.  121. 

Tenant's  duty  to  leave  premises    in    good    condition.    Notes,    64 
L.  R.  A.  650,  651. 

Liability  of  tenant  from  year  to  year  for  dilapidations  arising 
in  proper  use  of  premises.    Notes,  9  E.  S.  0.  473. 

United  States,  when  contracting  with  Individuals,  is  bound  by  same 
rules  as  govern  contracts  between  individuals. 

Approved  in  S.  H.  Hawes  &  Co.  v.  Wm.  R.  Trigg  Co.,  110  Va.  190, 
65  S.  E.  548,  construing  government  contract  for  building  ship;  United 
States  v.  Beebe,  4  McCrary,  18,  17  Fed.  41,  holding  lapse  of  time  may 
bar  recovery  by  United  States;  United  States  v.  De  Visser,  10  Fed. 
658,  holding  extension  of  time  given  importer  discharges  surety  on 
bond  for  duties;  State  v.  Snyder,  66  Tex.  701,  18  S.  W.  110,  holding 
State  as  litigant  is  bound  by  same  rules  as  other  litigants  in  same 
courts ;  United  States  v.  Campbell,  10  Fed.  820,  821,  arguendo. 

Distinguished  in  Fisher  v.  Delaware  Tp.,  87  Kan.  686>  Ann.  Cas. 
1914A,  554,  41  L.  R.  A.  (N.  S.)  1074,  125  Pac.  98,  township  is  not  liable 
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for  injury  to  employee  injured  by  negligence  of  officers  while  employed 
on  public  highway. 

In  absence  of  express  covenant  tenant  la  not  bound  to  rebuild  if  build- 
ings are  destroyed  by  accident. 

Approved  in  Rogers  v.  Atlantic,  G.  &  P.  Co.,  213  N.  Y.  255,  Ann.  Gas. 
19160,  877,  L.  R.  A.  1916A,  787,  107  N.  E.  663,  injury  by  negligence  ot 
stranger  is  not  waste  for  which  life  tenant  is  liable  to  remainderman; 
Warren  v.  Wagner,  75  Ala.  200, 51  Am,  Eep.  450,  holding  tenant  not  bound 
to  restore  lime-kiln  accidentally  destroyed ;  Earle  v.  Arbogast,  180  Pa.  St. 
417,  36  Atl.  923,  holding  tenant  not  bound  to  repair  damage  caused 
by  accidental  explosion ;  Rogers  v.  Coal  River  Boom  etc.  Co.,  39  W.  Va. 
278,  19  S.  E.  403,  arguendo. 

Distinguished  in  Sampson  v.  Grogan,  21  R.  I.  182,  42  Atl.  715, 
holding  under  will  devising  house  and  lot  to  one  for  life  who  shall 
keep  same  in  repair,  the  acceptance  of  devise  does  not  impose  duty 
of  rebuilding  in  case  of  destruction  by  accidental  fire. 

Rights  and  liabilities  of  tenant  upon  destruction  of  leased  build- 
ings.   Note,  61  Am.  St.  Rep.  566. 

Payment  of  part  of  debt  is  not  satisfaction  of  whole,  except  it  be  made 
and  accepted  upon  new  consideration. 

Approved  in  Glavey  v.  United  States,  182  U.  S.  608,  54  L.  Ed.  1253, 
21  Sup.  Ct.  895,  holding  appointment  of  local  inspector  of  hulls  of 
vessels  by  Secretary  of  Treasury  as  special  inspector  of  foreign  vessels 
at  salary  of  two  thousand  dollars  a  year  entitles  him  to  such  compensa- 
tion although  appointment  is  made  with  understanding  that  he  shall 
receive  no  additional  compensation;  Chicago,  Milwaukee  etc.  Ry.  Co. 
v.  Clark,  178  U.  S.  366,  44  L.  Ed.  1106,  20  Sup.  Ct.  929,  holding  pay- 
ment of  specified  sum  conceded  to  be  due,  including  and  excluding 
certain  items,  on  condition  that  sum  shall  be  in  full  satisfaction  will 
be  sustained  as  extinguishment  of  whole  sum;  Fire  Ins.  Assn.,  Limited, 
v.  Wickham,  141  U.  S.  577,  35  L.  Ed.  866,  12  Sup.  Ct.  87,  holding 
prepayment  of  part  of  insurance  claim  not  due  does  not  discharge  in- 
debtedness if  no  consideration  given;  Sanford  v.  Royal  Ins.  Co.,  11 
Wash.  674,  40  Pac.  615,  holding  release  of  insurance  company  from 
liability  for  just  claim  on  paying  part  not  founded  on  valuable  consid- 
eration; Fitzgerald  v.  Fitzgerald  etc.  Construction  Co.,  41  Neb.  435, 
59  N.  W.  853,  arguendo. 

Distinguished  in  Missouri-American  Electric  Co.  v.  Hamilton-Brown 
Shoe  Co.,  165  Fed.  287,  91  C.  C.  A.  251,  release  in  consideration  of  pay- 
ment in  articles  other  than  provided  by  contract,  though  of  less  value 
than  amount  of  debt,  held  good;  Andrews  v.  Haller  Wall  Paper  Co., 
n— 82 
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32  App.  D.  C.  395,  where  dispute  existed  as  to  amount  of  debt,  discharge 
on  acceptance  of  part  of  amount  claimed  is  binding- 
Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Note,  Ann.  Gas.  1914D,  824. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  R.  A.  787. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  S.)  115. 

Destruction  of  ornamental  trees  and  fences,  and  quarrying  stone  and 
gravel,  is  voluntary  waste  within  prohibition  of  implied  agreement  as  in 
lease. 

Approved  in  Delano  v.  Smith,  206  Mass.  370,  372,  80  L.  R.  A.  (N.  8.) 
474,  92  N.  E.  501,  502,  infection  of  building  with  smallpox  by  mort- 
gagor held  waste  as  to  mortgagee. 

Infecting  premises  with  contagious  disease  as  waste.  Note,  30 
L.  R.  A.  (N.  8.)  474. 

Rights  of  action  for  damages  to  remainder  or  reversion  by  stranger. 
Note,  L.  R.  A.  1916A,  804. 

Miscellaneous.  Cited  incidentally  in  United  States  v.  Wickersham, 
10  Fed.  508. 

94  U.  8.  70-73,  24  I*  Ed.  63,  LEAVENWORTH  CO.  v.  BARNES. 

Supreme  Court  will  follow  construction  of  State  statute  by  State  Su- 
preme Court;  so  held  in  adopting  decision  of  Kansas  Supreme  Court  affirming 
validity  of  act  authorizing  railroad  aid  by  counties,  although  certain  formali- 
ties were  not  observed  in  passing  such  act. 

Approved  in  Jessup  v.  Carnegie,  80  N.  Y.  47,  36  Am.  Rep.  647,  con- 
struing statute  prescribing  individual  liability  of  stockholders;  Winona 
etc.  R.  R.  Co.  v.  County  of  Deuel,  3  Dak.  25,  12  N.  W.  569,  arguendo. 

Validity  and  effect  of  statute  legalizing  defective  election.  Note, 
Ann.  Gas.  1914B,  461,  462. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  407. 

County,  having  issued  bonds  for  stock  in  railroad  company,  which  it  held 
for  several  years,  cannot,  after  disposing  of  stock,  set  up  Irregularity  in  or- 
ganization of  company  in  suit  by  bona  fide  holder  of  bonds. 

Approved  in  County  of  Daviess  v.  Huidekoper,  98  U.  S.  102,  25 
L.  Ed.  114,  and  Lewis  v.  Clarendon,  5  Dill.  336,  Fed.  Cas.  8320,  both 
following  rule ;  Andes  v.  Ely,  158  U.  S.  322,  39  L.  Ed.  1001,  15  Sup.  Ct. 
958,  holding  person  contracting  with  corporation  estopped  to  deny  its 
de  jure  existence;  Farmers'  Loan  etc.  Co.  v.  Toledo  etc.  Ry.  Co.,  67 
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Fed.  56,  holding  corporate  bonds  issued  without  authority  are  ratified 
by  payment  of  interest  for  three  years. 

What  attacks  may  be  made  on  statutes  showing  illegal  enactment. 
Note,  86  Am.  Dec.  360,  363. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am,  Dec.  672,  688. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  931. 

94  TJ.  S.  73-76,  24  L.  Ed.  67,  UNITED  STATES  ▼.  GLARK. 

Court  of  Claims,  In  special  finding,  under  act  of  May  9,  1866  (14  Stat 
41),  should  set  forth  amount  of  loss  sustained. 

Distinguished  in  United  States  v.  Tinsley,  68  Fed.  435,  15  C.  C.  A. 
507,  holding  amount  need  not  be  set  forth  in  separate  finding. 

Miscellaneous.    Cited  incidentally  in  United  States  v.  Clark,  96  U.  S. 
38,  24  L.  Ed.  697. 

94  U.  8.  76-86,  24  L.  Ed.  42,  STORM  v.  UNITED  STATES. 

Upon  writ  of  error,  appellate  court  will  not  re-examine  errors  not  pre- 
sented by  bill  of  exceptions  nor  otherwise  apparent  in  record. 

Approved  in  Pickett  v.  United  States,  216  U.  S.  462,  54  L.  Ed.  569, 
30  Sup.  Ct.  265,  and  State  v.  Savage,  79  N.  J.  L.  584,  76  Atl.  1080,  both 
following  rule;  In  re  Grove,  180  Fed.  65,  103  C.  C.  A.  416,  evidence 
taken  in  criminal  case  held  part  of  record  under  stipulation  of  parties; 
Louisville  &  N.  R.  Co.  v.  Womack,  173  Fed.  759,  97  C.  C.  A.  559,  applying 
rule  to  exception  to  charge ;  Cassatt  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed. 
42,  10  L.  R.  A.  (N.  S.)  99,  81  C.  C.  A.  80,  under  Rev.  Stats.  §  724,  party 
cannot  be  required  to  produce  books  and  papers  before  trial;  Upton  v. 
McLaughlin,  105  U.  S.  644,  26  L.  Ed.  1199,  Retzer  v.  Wood,  109  U.  S.  18 
27  L.  Ed.  901,  3  Sup.  Ct.  166,  and  Adams  v.  Tucker,  6  Colo.  App.  397,  40 
Pac.  784,  holding  statute  of  limitations  not  pleadable  for  first  time  on  ap- 
peal ;  St.  Paul  etc.  Ry.  Co.  v.  Drake,  72  Fed.  947, 19  C.  C.  A.  252,  holding, 
where  record  discloses  error,  absence  of  bill  of  exceptions  is  immaterial. 

Neither  rulings  of  court,  upon  admission  or  exclusion  of  evidence,  nor 
instructions  to  Jury,  are  part  of  record,  unless  made  so  by  bill  of  exceptions. 
Approved  in  England  v.  Gebhardt,  112  U.  S.  505,  28  L.  Ed.  812,  5 
Sup.  Ct.  288,  holding  papers  on  file  below,  are  not  part  of  record. 

Defendant,  who  has  actually  received  consideration  for  written  agree- 
ment, cannot,  in  suit  for  breach  of  covenant,  set  up  that  contract  was  not 
binding  on  plaintiff,  who  has  fully  performed  on  his  part. 

Approved  in  Quinlan  v.  Green  County,  157  Fed.  40, 19  L.  R.  A.  (N.  S.) 
849,  84  C.  C.  A.  537,  acceptance  of  subscription  of  county  for  railroad 
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bonds  bound  road  to  perform  conditions  on  which  subscription  was 
authorized;  Mclntyre  Lumber  etc.  Co.  v.  Jackson  Lbr.  Co.,  165  Ala. 
273, 138  Am.  St  Rep.  66,  51  South.  769,  agreement  to  purchase  all  lumber 
of  certain  kind  that  seller  should  produce  at  his  will  until  notified  to  dis- 
continue cutting  is  valid ;  Somerville  v.  Williams,  12  App.  D.  C.  524,  ac- 
ceptance of  materials  delivered  under  written  order  binds  party  accepting 
to  terms  of  order;  Underwood  Typewriter  Co.  v.  Century  Realty  Co., 
118  Mo.  App.  203,  94  S.  W.  788,  where  lessor  in  lease  prohibiting  as- 
signment thereof  without  his  consent  promised  in  writing  to  give  con- 
sent on  lessee  procuring  desirable  tenant,  promise  was  enforceable  on 
procurement  of  acceptable  tenant;  Rice  v.  Hardwick,  17  N.  M.  78, 
124  Pac.  802,  promise  to  pay  debt  of  another  is  not  within  statute  of 
frauds  where  main  object  is  to  subserve  purpose  of  promisor  involving 
consideration  from  promisee;  Taber  v.  Dallas  County,  101  Tex.  250, 
106  S.  W.  336,  mutuality  of  contract  to  purchase  land  from  county  is 
not  destroyed  because  under  terms  purchaser  could  terminate  it  by 
refusing  to  pay  interest  on  price  for  agreed  time ;  Robson  v.  Mississippi 
Riv.  Logging  Co.,  61  Fed.  898,  on  all-fours  with  principal  case;  Park 
Bros  &  Co.  v.  Kelly  etc.  Co.,  49  Fed.  625,  1  C.  C.  A.  395,  holding  firm 
cannot  deny  validity  of  agent's  contract,  from  which  it  has  received 
benefit ;  Carnegie  v.  Hulbert,  70  Fed.  218,  16  C.  C.  A.  498,  holding  where 
party  has  contracted,  on  faith  of  bond,  sureties  cannot  deny  validity; 
Winter  v.  Kansas  City  Cable  Ry.  Co.,  73  Mo.  App.  188,  refusing  to 
rescind  contract  fully  performed  on  one  side;  Marie  v.  Garrison,  83 
N.  Y.  26,  holding  voluntary  performance  of  contract,  proposed  by  other 
party,  constitutes  valuable  consideration. 

Want  of  consideration  Is  not  sufficient  answer  to  action  on  sealed 
Instrument. 

Approved  in  Manigault  v.  S.  M.  Ward  &  Co.,  123  Fed.  718,  holding 
contract  under  seal  by  persons  who  constructed  dam  across  stream 
without  authority  to  protect  crops  from  flood,  that  they  would  remove 
same  if  permitted  to  remain  until  end  of  season,  is  not  without  con- 
sideration; Laclede  Const.  Works  v.  Tudor  Iron  Works,  169  Mo.  151, 
69  S.  W.  388,  holding  contract  requiring  one  party  to  sell  and  deliver 
quantity  of  track  fastenings  on  the  order  of  purchaser  during  certain 
period  as  called  for  is  not  void  for  want  of  mutuality ;  Winter  v.  Kansas 
City  Cable  Ry.  Co.,  160  Mo.  176,  61  S.  W.  610,  holding  the  discon- 
tinuance of  vexatious  lawsuits  brought  to  harass  attorneys  of  infant 
who  had  obtained  final  judgment  against  railroad  company  furnishes 
no  consideration  for  release  of  judgment;  Monro  v.  National  Surety 
Co.,  47  Wash.  489,  92  Pac.  281,  common-law  rule  that  seal  imparts  con- 
sideration obtains  in  Washington;  Stover  v.  Stover,  60  W.  Va.  291,  54 
S.  E.  353,  agreement  under  seal  to  partition  land  imparts  consideration. 
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Distinguished  in  American  Agricultural  Co.  ▼.  Kennedy,  103  Va. 
179,  48  S.  E.  871,  contract  by  which  plaintiff  agrees  to  sell  and  de- 
fendant agrees  to  buy,  without  other  consideration,  and  providing  that 
plaintiff  may  cancel  at  any  time,  is  void. 

It  Is  within  discretion  of  court  to  determine  extent  to  which  cross- 
examination,  for  purpose  of  impeaching  witness,  shall  be  allowed. 

Approved  in  United  States  v.  Cross,  9  Mackey  (D.  C),  374;  State 
v.  Pfefferle,  36  Kan.  95,  12  Pac.  409,  and  Gutterson  v.  Morse,  58  N.  H. 
166,  all  following  rule ;  Spiro  v.  Nitkin,  72  Conn.  205,  44  Atl.  14,  hold- 
ing not  error  on  cross-examination  for  purpose  of  identification,  to  ask 
witness  if  he  was  same  person  who  once  had  a  lawsuit  with  his  brother, 
the  plaintiff. 

Interrogatories  calling  for  Immaterial  testimony  may  he  excluded,  in 
discretion  of  court. 

Approved  in  Roberts  v.  Walley,  14  Fed.  169,  arguendo. 

M  V.  8.  88-91,  24  L.  Ed.  57,  ONE  HUNDRED  AND  NINETY-NINE  BAB- 
BELS  OF  WHISKEY  V.  UNITED  STATES. 

Not  cited. 

94  U.  8.  91-92,  24  L.  Ed.  69,  ONE  HUNDRED  BABBELS  OF  WHISKEY  v. 
UNITED  STATES. 

Not  cited. 

94  U.  8.  92-97, 24  Xt  Ed.  68,  CONSOLIDATED  FRUIT  JAB  CO.  v.  WEIGHT. 
Single  sale  or  use  of  Invention  by  patentee  may  constitute  abandonment. 
Approved  in  National  Cash  Register  Co.  v.  American  Cash  Register 
Co.,  178  Fe'd.  82,  101  C.  C.  A.  569,  applying  rule  in  case  of  patent  for 
cash  register;  Swain  v.  Holyoke  Mach.  Co.,  109  Fed.  158,  48  C.  C.  A. 
265,  holding  Swain  patent  No.  535,467,  for  turbine  water-wheels,  as  to 
claims  1  and  3  is  void  because  of  prior  public  use  of  invention;  Dele- 
mater  v.  Heath,  58  Fed.  417,  7  C.  C.  A.  279,  holding  single  unrestricted 
sale  sufficient;  Smith  etc.  Mfg.  Co.  v.  Mellon,  58  Fed.  707,  7  C.  C.  A. 
439,  holding  advertising  for  sale  to  test  market  is  fatal  to  patent; 
American  Roll-Paper  Co.  v.  Weston,  59  Fed.  151,  8  C.  C.  A.  56,  holding 
daily  public  use  of  single  roll-paper  cutting-machine  for  two  years 
constituted  abandonment;  Craig  v.  Michigan  Lubricator  Co.,  72  Fed. 
181,  holding  use  of  lubricator,  under  license,  avoided  patent;  Egbert  v. 
Lippmann,  104  U.  S.  336,  26  L.  Ed.  756,  arguendo. 
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Original  Inventor  1b  estopped  from  claiming  benefit  of  invention  where 
there  has  been  purchase,  sale  and  prior  use  thereof  for  more  than  two  years 
before  application  for  patent. 

Approved  in  Imperial  Brass  Mfg.  Co.  v.  Nelson,  194  Fed.  167,  and 
Imperial  Brass  Mfg.  Co.  v.  Nelson,  203  Fed.  490, 121  C.  C.  A.  606,  both 
holding  patent  for  compression  pipe  coupling  void  for  prior  use;  Cur- 
tain Supply  Co.  v.  National  Lock  Washer  Co.,  174  Fed.  48,  keeping 
invention  secret  for  five  years,  until  another  has  made  and  patented 
same  invention,  estops  inventor  from  claiming  superior  rights;  Inter- 
national Telephone  Mfg.  Co.  .v.  Kellogg  Switch  Board  &  Supply  Co., 
171  Fed.  666,  96  C.  C.  A.  395,  delay  for  six  years  to  apply  for  patent 
did  not  work  abandonment  where  no  intention  or  public  use,  or  pub- 
lication shown ;  Bradley  v.  Eccles,  138  Fed.  914,  holding  Hannan  reissue, 
No.  11,260,  for  improvements  in  thill  couplings,  void  for  public  use; 
Swain  v.  Holyoke  Mach.  Co.,  102  Fed.  914,  holding  construction  for 
and  sale  to  customer  of  turbine  wheel,  and  use  in  factory  of  purchaser 
for  two  years  prior  to  application  for  patent,  will  defeat  patent  ;-Comp- 
tograph  Co.  v.  Adder  Machine  Co.,  41  App.  D.  C.  434,  delay  for  eight 
years  in  applying  for  patent,  and  until  one  year  after  another  had  ob- 
tained patent  for  like  device,  held  to  amount  to  abandonment;  In  re 
Appeal  of  Mower,  15  App.  D.  C.  154,  delay  for  eleven  years  to  seek 
patent,  and  for  three  years  after  patent  for  like  device  issued,  to  an- 
other, constitutes  abandonment;  In  re  Appeals  of  Drawbaugh,  9  App. 
D.  C.  259,  holding  inventor  forfeited  claims  to  patent  by  delay,  allow- 
ing others  to  occupy  field;  Manning  v.  Cape  Ann.  Isinglass  etc.  Co., 
108  U.  S.  466,  27  L.  Ed.  794,  2  Sup.  Ct.  863,  holding  void  patent  for 
improvement  in  process  of  making  isinglass;  International  Tooth  Co. 
v.  Gaylord,  140  U.  S.  63,  85  L.  Ed.  850,  11  Sup.  Ct.  719,  holding  patent 
for  artificial  denture  void;  Andrews  v.  Hovey,  5  McCrary,  185,  16  Fed. 
389,  holding  void  patent  for  improvement  in  artesian  wells;  Consoli- 
dated Fruit  Jar  Co.  v.  Bellaire  Stamping  Co.,  27  Fed:  382,  following 
rule;  Mast,  Foos  &  Co.  v.  Dempster  Mill  Mfg.  Co.,  71  Fed.  702,  and 
Henry  v.  Providence  Tool  Co.,  11  Fed.  Cas.  1188,  both  arguendo. 

Distinguished  in  In  re  Mills,  25  App.  D.  C.  384,  single  sale  for  ex- 
perimental purposes  when  inventor  hot  otherwise  able  to  make  proper 
tests,  is  not  putting  invention  "on  sale";  Andrews  v.  Hovey,  124  U.  S. 
712,  81  L.  Ed.  562,  8  Sup.  Ct.  682,  and  Colgate  v.  Western  Union  Tel. 
Co.,  15  Blatchf.  396,  Fed.  Cas.  2995,  under  facts;  Sprague  v.  Adriance, 
22  Fed.  Cas.  959,  holding  inventor  not  estopped  by  delay  where  inven- 
tion kept  from  public. 

Abandonment  of  invention  before  application.    Note,  47  Am.  Dec. 
446,  449. 

Who  is  true  and  first  inventor.    Note,  20  E.  R.  0.  185. 


503  SMITH  v.  UNITED  STATES.  94 U.S. 97-98 

He  who  is  silent  when  he  should  speak  must  be  silent  when  he  would 
speak,  if  he  cannot  do  so  without  violation  of  law  and  injustice  to  others. 

Approved  in  Eck  v.  Kutz,  132  Fed.  777,  where  complainant  had  com- 
plete conception  of  device  which  he  reduced  to  practical  form,  he  did 
not  abandon  same,  because  for  business  reasons  he  let  matter  rest  for 
over  three-  years. 

Miscellaneous.  Cited  in  Kittle  v.  Hall,  24  Blatohf.  192,  29  Fed.  514, 
but  not  in  point ;  United  States  Electric  Light  Co.  v.  Consolidated  Elec- 
tric Light  Co.,  33  Fed.  871,  and  Warren  Featherbone  Co.  v.  Warner, 
92  Fed.  991,  on  point  that  abandonment  is  defense  that  must  be  set 
up  by  answer. 

94  V.  a  97-98,  24  L.  Ed.  32,  8MITH  V.  UNITED  STATES. 

Supreme  Court  may  refuse  to  hear  criminal  case  in  error,  unless  con- 
victed party  suing  out  writ  is  where  he  can  be  made  to  respond  to  judgment 
rendered. 

Approved  in  Alday  v.  State,  15  Ariz.  334,  138  Pac.  1043,  State  v. 
De  Vane,  166  N.  C.  283,  81  S.  E.  294,  State  v.  Keebler,  145  N.  C.  561, 
13  Ann.  Oas.  496,  59  S.  E.  873,  and  Tyler  v.  State,  3  Okl.  Cr.  183,  26 
L.  R.  A.  (N.  S.)  921,  104  Pac.  921,  all  dismissing  appeal  where  appel- 
lant was  a  fugitive ;  State  v.  Scott,  70  Kan.  693,  79  Pac.  126,  dismissing 
appeal  where  after  appeal  defendant  became  fugitive;  State  v.  Demp- 
sey,  26  Mont.  506,  68  Pac.  1114,  holding  appeal  taken  by  one  convicted 
of  murder  will  be  dismissed  when  he  escapes  from  custody  unless  he 
return  within  stated  time;  Ex  parte  Meyer,  209  N.  Y.  68,  102  N.  E. 
610,  applying  rule  on  habeas  corpus  to  procure  body  of  child  where 
appealing  parent  refused  to  produce  child;  Town  of  Batesburg  v. 
Mitchell,  58  S.  C:  571,  37  S.  E.  38,  holding  when  defendant  convicted 
before  justice  pays  fine,  although  under  protest,  he  cannot  appeal; 
State  v.  Handy,  27  Wash.  471,  67  Pac.  1094,  holding  court  will  dismiss 
appeal  when  defendant  breaks  jail  and  is  fugitive  from  justice  unless 
within  specified  time  he  surrenders  himself;  Bonahan  v.  Nebraska,  125 
U.  S.  692,  31  L.  tid.  854,  8  Sup.  Ct.  1391,  Allen  v.  Georgia,  166  U.  S. 
140,  41  L.  Ed.  950,  17  Sup.  Ct.  526,  Warwick  v.  State,  73  Ala.  488,  49 
Am.  Rep.  60,  People  v.  Redinger,  55  Cal.  295,  299,  36  Am.  Rep.  36,  40, 
Woodson  v.  State,  19  Fla.  551,  Madden  v.  State,  70  Ga.  384,  Gentry  v. 
State,  91  Ga.  674,  17  S.  E.  958,  Sargent  v.  State,  96  Ind.  66,  State  v. 
Logan,  125  Mo.  26,  28  S.  W.  177,  State  v.  Jacobs,  107  N.  C.  774,  22 
Am.  St.  Rep.  913,  11  S.  E.  962,  and  State  v.  Murrell,  33  S.  C.  96,  11 
S.  E.  683,  all  dismissing  appeals  where  plaintiff  in  error,  who  was  con- 
victed, had  escaped  and  remained  at  large;  Palmer  v.  Palmer,  28  Fla. 
301,  9  South.  658,  dismissing  appeal  from  adjudication  for  contempt, 
upon,  showing  that  court  had  made  no  orders;  dissenting  opinion  in 
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State  v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C.  446,  23  S.  E.  376,  arguing 
that  forfeiture  of  charter  abated  suits  against  corporation. 

Distinguished  in  Guaranty  Trust  etc.  Co.  v.  Buddington,  24  Fla.  27, 
3  South.  420,  under  facts. 

Prisoner's  right  to  appeal  while  a  fugitive  from  justice.  Note,  41 
Am.  Dec.   278. 

Escape  of  person  convicted  of  crime  as  affecting  his  proceedings 
for  review.    Note,  3  Ann.  Oaa.  512. 

Effect  of  escape  on  appeal  from  conviction.  Note,  26  L.  R.  A. 
(N.  8.)  921,  922,  923. 

94  V.  a  98-100,  24  L.  Ed.  70,  OMAHA  r.  HAMMOND. 

Municipal  corporation  is  concluded  by  action  of  proper  officer,  In  accept- 
ing public  works,  carried  on  and  completed  under  his  supervision. 

Approved  in  Martindale  v.  Incorporated  Town  of  Rochester,  171 
Ind.  261,  86  N.  E.  325,  city  council  may  delegate  to  engineer  power 
to  determine  fulfillment  of  street  contract;  Norcross  v.  Wyman,  187 
Mass.  28,  72  N.  E.  348,  applying  principle  where  building  contract 
provided  that  decision  of  architect  as  to  specifications  shall  be  final  and 
binding;  Brooke  v.  Laurens  Milling  Co.,  78  S.  C.  203,  125  Am.  St.  Rep. 
780,  58  S.  E.  806,  contract  for  sale  of  corn,  specifying  that  elevator 
grade  Should  be  accepted,  binds  buyer  to  accept  corn  so  graded  by 
elevator;  Union  Iron  Works  v.  Strauser,  82  Wash.  53,  143  Pac.  447, 
board  of  control  has  power  to  authorize  architects  to  determine  when 
contract  for  State  building  is  fulfilled;  Fitzgerald  v.  Walker,  55  Ark. 
155,  17  S.  W.  703,  holding  acceptance  of  street  work  by  proper  board, 
conclusive;  Boettler  v.  Tendick,  73  Tex.  494,  5  L.  R.  A.  276,  11  S.  W. 
499,  holding  supervising  architect's  acceptance  of  building  binds  owner; 
McGuire  v.  Rapid  City,  6  Dak.  356,  6  L.  R.  A.  756,  43  N.  W.  709,  simi- 
larly as  to  acceptance  by  city  engineer  of  work  done  under  contract 
for  drainage;  Commissioners  of  Noble  County  v.  Hunt,  33  Ohio  St. 
178,  arguendo. 

Distinguished  in  Drainage  Commission  v.  National  Contracting  Co., 
136  Fed.  794,  under  Acts  La.  1896,  p.  162,  No.  114,  relating  to  drainage, 
neither  drainage  commission  nor  its  engineer  could  consent  to  sub- 
stitution of  cheaper  material  for  that  specified  in  contract. 

Conclusiveness  of  decision  of  architect  or  engineer  under  working 
'  contract.    Note,  10  Ann.  Gas.  577. 

Conclusiveness,  as  between  municipality  and  contractor,  for  public 
improvement  of  decision  of  engineer  or  other  empowered  officers. 
Note,  23  L.  R.  A.  (N.  8.)  318. 

Miscellaneous.  Cited  in  Hitchcock  v.  Galveston,  3  Woods,  298,  Fed. 
Cas.  6534,  but  not  in  point. 
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91  XT.  8.  100-104,  24  L.  Ed.  71,  WEST  WISCONSIN  BY.  CO.  ▼.  FOLEY. 

''Shall*9  ought  to  be  construed  as  meaning  "must,"  for  purpose  of  enfor- 
cing existing  right;  but  it  need  not  be  for  creating  new  one. 

Approved  in  Rea  v.  Cook,  217  Mass.  430,  105  N.  E.  619,  refusal  of 
legislature  to  insert  "may"  instead  of  "shall"  in  statute  shows  statute 
mandatory. 

94  XT.  8.  104-110,  24  L.  Ed.  46,  OOMMRS.  OF  DOUGLAS  OO.  T.  BOLLE8. 

Corporation's  existence  and  ability  to  contract,  cannot  be  questioned  in 
suit  upon  evidences  of  debt  given  to  It. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  968,  applying  rule  in 
suit  by  de  facto  corporation  for  infringement  of  patent;  Board  of 
Commrs.  of  Henderson  County  v.  Travelers'  Ins.  Co.,  128  Fed.  825,  63 
C.  C.  A.  467,  upholding  issuance  of  county  'railroad  aid  bonds  under 
N.  C.  Pub.  Acts  1893,  p.  69,  c.  70;  Deitch  v.  Staub,  115  Fed.  315,  53 
C.  C.  A.  137,  holding  member  of  building  and  loan  society  who  borrows 
money  from  it  and  executes  a  mortgage  is  estopped  to  set  up  irregu- 
larity of  organization;  Brady  v.  Delaware  Mut.  Life  Ins.  Co.,  2  Penne. 
(Del.)  239,  45  Atl.  346,  holding  corporation  once  shown  to  have  been 
legal  corporation  cannot  deny  its  corporate  existence  in  order  to  escape 
liability  on  contract  of  insurance  entered  into  when  exercising  cor- 
porate franchise  and  which  paid  premiums  from  time  to  time;  Daviess 
v.  Huidekoper,  98  U.  S.  102;  25  L.  Ed.  112,  holding  municipal  corpora- 
tion cannot  avoid  railroad  aid  bonds  on  ground  that  corporation  was 
not  organized  at  time  of  issue;  Andes  v.  Ely,  158  U.  S.  322,  39  L.  Ed. 
1001,  15  Sup.  Ct.  958,  and  Lewis  v.  Clarendon,  5  Dill.  336,  Fed.  Cas. 
8320,  both  holding  city,  subscribing  for  stock  in  railroad,  is  estopped 
to  deny  corporation's  existence;  Farmers  Loan  etc.  Co.  v.  Toledo  etc 
R.  Co.,  67  Fed.  56,  holding  corporation  cannot  deny  de  jure  existence 
in  suit  to  foreclose  mortgage;  Toledo  etc.  R.  Co.  v.  Continental  Trust 
Co.,  95  Fed.  507,  holding  State  only  can  question  de  jure  existence  of 
consolidated  corporations;  American  Button-Hole  etc.  Co.  v.  Moore,  2 
Dak.  292,  8  N.  W.  135,  holding  party  contracting  with  foreign  cor- 
poration, cannot  set  up  failure  to  comply  with  State  law,  regarding 
appointment  of  agent;  Butchers  &  Drovers'  Bank  v.  McDonald,  130 
Mass.  265,  and  Spahr  v.  Farmers'  Bank,  94  Pa.  St.  434,  denying  right 
of  person  liable  on  note  to  question  corporate  capacity  of  bank  suing; 
Kleckner  v.  Turk,  45  Neb.  189,  63  N.  W.  472,  and  Marsh  v.  Mathias, 
19  Utah,  358,  56  Pac.  1076,  both  holding  stockholders  estopped  to  deny 
legal  existence  of  corporation;  Commercial  Bank  of  Keokuk  v.  Pfeiffer, 
108  N.  Y.  254,  15  N.  E.  316,  holding  party  receiving  consideration  of 
contract  with  corporation,  cannot  deny  existence;  Perun  v.  Cleveland, 
43  Ohio  St.  496,  3  N.  E.  363,  holding  rights  acquired  by  individuals 
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dealing  with  de  facto  corporation,  not  affected  by  quo  warranto  pro- 
ceedings against  it. 

Distinguished  in  Gastonia  Cotton  Mfg.  Co.  v.  W.  L.  Wells  Co.,  128 
Fed.  374,  63  C.  C.  A.  Ill,  holding  where  State  provided  that  on  ap- 
proval of  charter  by  Governor  it  shall  go  into  effect  at  time  and  on 
date  specified,  charter  providing  that  corporation  shall  commence  busi- 
ness as  soon  as  two  thousand  dollars  of  stock  shall  have  been  sub- 
scribed and  paid  in,  corporation  never  acquired  legal  existence  where 
stock  subscribed  for  but  not  paid  for ;  Williams  v.'  Hewitt,  47  La.  Ann. 
1084,  49  Am.  St.  Rep.  398,  17  South.  498,  holding  depositors,  suing 
banking  association,  may  sue  members  as  commercial  partners. 

Estoppel  of  defendant  in  action  by  corporation  to  deny  plaintiff's 
corporate  existence.    Note,  Ann,  Gas.  19140,  1253. 

Recital  in  county  bonds  by  authorized  commJasioners,  showing  compli- 
ance with  conditions  precedent  to  lawful  issue,  binds  county  as  against  bona 
fide  holder,  who  Is  bound  to  look  for  nothing  but  legislative  authority  to 
issue. 

Approved  in  Truman  v.  Inhabitants  of  Town  of  Harmony,  205  Fed. 
554,  following  rule;  Board  of  Commrs.  of  Henderson  County  v. 
Travelers'  Ins.  Co.,  128  Fed.  824,  63  C.  C.  A.  467,  holding  where  there 
was  statutory  authority  for  county  to  issue  negotiable  bonds  it  is  es- 
topped as  against*  bona  fide  holders  by  recitals  therein  that  they  were 
issued  in  conformity  to  statute  authorizing  same;  Independent  School 
Dist.  v.  Rew,  111  Fed.  8,  55  L.  R.  A.  364,  49  C.  C,  A.  198,  holding  mu- 
nicipal corporation  is  estopped  from  defeating  bonds  which  recite  that 
they  were  issued  for  purpose  of  funding  municipal  indebtedness,  by 
showing  debt  was  fictitious  or  invalid;  Hughes  County  v.  Livingston, 
104  Fed.  313,  315,  43  C.  C.  A.  541,  holding  where  municipal  body  has 
authority  to  issue  bonds  upon  existence  of  certain  facts  which  certain 
officers  are  to  determine  and  certify,  their  certificate  will  estop  mu- 
nicipality from  denying  against  bona  fide  purchasers  the  falsity  of 
certificate;  Miller  v.  Perris  Irr.  Dist.,  99  Fed.  145,  147,  holding  recital 
in  negotiable  bonds  issued  by  board  of  directors  of  irrigation  district 
in  California  under  act  of  March  7,  1887,  "after  a  full  compliance  with 
requirements  of  said  act,"  estops  district  as  against  bona  fide  purchaser 
from  asserting  bonds  were  not  disposed  of  as  required  by  said  act; 
First  National  Bank  v.  Nye  County,  38  Nev.  140,  145  Pac.  938,  county 
having  had  benefit  of  loan  obtained  by  commissioners  under  emergency 
statute  cannot  deny  existence  of  emergency;  County  of  Warren  v. 
Marcy,  97  U.  S.  104,  24  L.  Ed.  980,  Pana  v.  Bowler  107  U.  S.  540, 
27  L.  Ed.  428,  2  Sup.  Ct.  713,  Bernards  Twp.  v.  Stebbins,  109  U.  S. 
356,  27  L.  Ed.  962,  3  Sup.  Ct.  263,  Evansville  v.  Dennett,  161  U.  S.  443, 
40  L.  Ed.  763,  16  Sup.  Ct.  616,  Bonham  v.  Board  of  Education,  4  Dill. 
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157,  Fed.  Cas.  1629,  National  life  Ins.  Co,  v.  Board  of  Education,  62 
Fed.  792,  10  C.  C.  A.  637,  Phelps  v..Lewiston,  15  Blatchf.  152,  Fed.  Cas. 
11,076,  Stewart  v.  Lansing,  15  Blatchf.  287,  Fed.  Cas.  13,432,  Moulton 
v.  Evansville,  25  Fed.  387,  Lewis  v.  Comanche,  35  Fed.  348,  Second 
Ward  Sav.  Bank  v.  Huron,  80  Fed.  662,  Dudley  v.  Commissioners,  80 
Fed.  676,  26  C.  C.  A.  82,  Huron  v.  Second  Ward  Savings  Bank,  86  Fed. 
279,  30  C.  C.  A.  38,  South  St.  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed. 
453,  31  C.  C.  A.  585,  State  v.  Commrs.  Kiowa  Co.,  39  Kan.  659,  7  Am. 
St.  Rep.  570,  19  Pac.  926,  and  Supervisors  of  Cumberland  County  ▼. 
Randolph,  89  Va.  620,  16  S.  E.  724,  all  following  rule;  Sherman  Co. 
v.  Simons,  109  U.  S.  738,  27  L.  Ed.  1094,  3  Sup.  Ct.  504,  holding  pur- 
chaser of  county  bonds  not  bound  to  inquire  whether  limit  of  issue 
exceeded;  D'Esterre  v.  Brooklyn,  90  Fed.  589,  holding  city  not  estopped 
to  set  up  want  of  authority  of  officers  to  issue  bonds ;  Bond  Debt  Cases, 
12  S.  C.  275,  holding  State  bonds,  purporting  on  face  to  be  regular, 
cannot  be  avoided  for  fraud  in  sale;  Chandler  v.  Attica,  21  Blatchf. 
505,  18  Fed.  304,  and  dissenting  opinion  in  Coler  v.  Commissioners  of 
Santa  Fe  County,  6  N.  M.  163,  27  Pac.  639,  both  arguendo. 

Distinguished  in  Osborne,  Tremper  &  Co.  v.  King  County,  76  Wash. 
290,  136  Pac.  143,  where  county  commissioners  had  no  power  to  create 
assessment  district  to  construct  canal,  contract  to  make  assessment- 
roll  out  of  assessment  is  void  and  claim  thereon  is  unenforceable; 
School  District  v.  Stone,  106  U.  S.  186,  27  L.  Ed.  91,  1  Sup.  Ct.  86, 
where  recitals  did  not  imply  compliance  with  law;  Dixon  Co.  v.  Field, 
111  U.  S.  94,  28  L.  Ed.  860,  4  Sup.  Ct.  320,  and  Ninth  Nat.  Bank  v. 
Knox,  37  Fed.  78,  both  holding  recital  that  bond  was  issued  "pursuant 
to  act"  did  not  estop  city  from  showing  irregularities;  Dodge  v.  Platte, 
82  N.  Y.  230,  where  bonds  irregular  on  face. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St  Rep.  824,  835.  ' 

Municipal    bonds  and   defenses   thereto.    Note,  98  Am.  Dec.  676, 
685,  688. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  942,  953,  956,  965,  966,  976,  977,  982. 

Transfer  of  bonds  by  bona  fide  purchaser  clothes  his  successor  with  all 
Immunities  of  a  bona  fide  purchaser,  regardless  of  question  of  notice  by 
latter. 

Approved  in  Board  of  Commrs.  of  Onslow  County  v.  Tollman,  145 
Fed.  763,  76  C.  C.  A.  317,  applying  rule  to  assignees  of  county  aid 
bonds  issued  to  railroad  before  decision  construing  constitutional  pro- 
vision, alleged  to  have  been  violated  by  statute  under  which  bonds 
issued;  Central  R.  etc.  Co.  v.  Farmers'  Loan  etc.  Co.,  116  Fed.  706, 
holding  purchaser  of  outstanding  negotiable  bonds  from  one  who  was 
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bona  fide  purchaser  for  value  before  maturity  without  notice  takes  all 
rights  of  seller;  Hughes  County  v.  Livingston,  104  Fed.  321,  43  C.  C.  A. 
541,  holding  authorized  recital  in  municipal  bonds  that  they  are  issued 
in  pursuance  of  legislative  act  which  empowers  municipality  to  issue 
them  when  fundable  debt  exists,  that  electors  have  voted  for  them,  and 
they  have  been  properly  advertised,  estops  the  municipality  as  against 
bona  fide  purchaser;  Board  of  Commrs.  of  Lake  County  v.  Sutliff,  97 
Fed.  273,  38  C.  C.  A.  167,  holding  recital  in  negotiable  municipal  bonds 
by  proper  officers  that  constitutional  condition  has  been  fulfilled  will 
estop  corporation  as  against  bona  fide  purchaser  of  bonds;  Montclair 
v.  Ramsdell,  107  U.  S.  160,  27  L.  Ed.  435,  2  Sup.  Ct.  401,  and  Scotland 
v.  Hill,  132  U.  S.  116,  33  L.  Ed.  265,  10  Sup.  Ct.  29,  both  holding  such 
purchaser,  with  notice,  entitled  to  sue  city  on  bonds  otherwise  invalid; 
Porter  v.  Pittsburgh  Bessemer  Steel  Co.,  122  U.  S.  283,  30  L.  Ed.  1211, 
7  Sup.  Ct.  1208,  Lansing  v.  Lytle,  38  Fed.  207,  and  Gibson  v.  Lenhart, 
101  Pa.  St.  527,  all  applying  rule,  in  suits  on  railroad  bonds;  Dudley 
v.  Commissioners  of  Lake  County,  80  Fed.  675,  26  C.  C.  A.  82,  holding 
purchaser  from  bona  fide  holder  may  sue,  although  no  consideration 
given;  Lytle  v.  Lansing,  147  U.  S.  63,  37  L.  Ed.  81,  13  Sup.  Ct.  256, 
arguendo. 

Coupons.    Note,  64  Am.  Dec  434. 

Right  of  purchaser  from  "bona  fide  holder  of  note.  Note,  50 
L.  R.  A.  (N.  S.)  75,  76. 

County  issuing  bonds  for  purchase  of  railroad  stock  and  receiving  bene- 
fits thereunder  is  estopped  to  deny  regularity  of  bond  election. 

Approved  in  Stanly  County  v.  Coler,  190  U.  S.  450,  47  L.  Ed.  1134, 
23  Sup.  Ct.  816,  holding  interest  in  unfinished  railroad  begun  before 
adoption  of  N.  C.  Const.  1868,  cannot  be  deemed  essential  to  exercise 
of  power  to  issue  bonds  in  aid  of  railroad  construction  conferred  by 
N.  C.  Code,  §§1996-1999;  Tulare  Irr.  Dist.  v.  Shepard,  185  U.  S.  8, 
46  L.  Ed.  778,  22  Sup.  Ct.  534,  holding  defective  organization  of  irriga- 
tion district  under  California  irrigation  act,  March  7,  1887,  cannot 
be  raised  against  bona  fide  holder  for  value  by  owner  of  land  in  dis- 
trict who  acquiesced  in  bond  issue  and  received  benefit  of  proceeds; 
dissenting  opinion  in  Wilson  v.  Board  of  Education  of  Huron  City,  12 
S.  D.  557,  81  N.  W.  958,  majority  holding  under  S.  D.  Laws  1887,  c.  47, 
relating  to  organization  of  public  schools,  that  board  of  education  or- 
ganized thereunder  was  separate  corporation  from  city  in  which  it  was 
located,  and  city's  indebtedness  could  not  be  included  in  determining 
amount  of  indebtedness  board  was  authorized  to  incur. 

Miscellaneous.  Cited  in  Madison  v.  Smith,  83  Ind.  513,  and '  Mo- 
Eneny  v.  Sullivan,  125  Ind.  412,  25  N.  E.  541,  but  not  in  point. 
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94  V.  B.  Ill,  24  L.  Ed.  31,  HUB8T  v.  HOLUtf OSWOBTH. 

Where  party  has  taken  precaution  of  suing  out  writ  of  error,  and  also 
of  obtaining  allowance  of  appeal,  and  has  filed  transcript  of  record,  Supreme 
Court  will  determine  as  to  which  was  proper  method  and  proceed  accordingly. 
Approved  in  Courtney  v.  Pradt,  160  Fed.  562,  87  C.  C.  A.  463,  dis- 
missing appeal  and  retaining  writ  of  error;  United  States  v.  Hung 
Chang,  134  Fed.  20,  67  C.  C.  A.  93,  appeal  is  proper  proceeding  for 
review  by  Circuit  Court  of  Appeals  of  judgment  of  District  Court  on 
appeal  from  order  of  commissioner  for  deportation  of  Chinaman;  Me- 
Fadden  v.  Mountain  View  Min.  etc.  Co.,  97  Fed.  672,  38  jC.  C.  A.  354, 
holding  in  action  brought  under  Rev.  Stats.,  §  2326,  for  adjudication 
of  contested  mining  claims,  defeated  party  may  take  case  up  for  review 
by  appeal  and  writ  of  error;  Plymouth  etc.  Min.  Co.  v.  Amador  etc. 
Canal  Co.,  118  U.  S.  269,  30  L.  Ed.  233,  6  Sup.  Ct.  1037,  holding,  where 
cause  is  brought  up  in  such  manner,  it  need  not  be  docketed  twice. 

Practice  and  procedure  governing  transfer  of   causes    to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  862. 

94  V.  8.  112-113,  24  1*  Ed.  S3,  DAYTON  v.  LASH. 

Appellate  court  will  not  hear  and  determine  cause  until  parties  are  be- 
fore it,  either  constructively  by  service  or  in  fact  by  appearance. 

Approved  in  Hill  v.  Western  Electric  Co.,  214  Fed.  245,  130  C.  C.  A. 
613,  denying  motion  to  dismiss  appeal  in  bankruptcy,  made  on  ground 
that  bankrupt  was  not  party,  where  he  voluntarily  appeared;  National 
Bank  in  St.  Louis  v.  National  Bank  in  New  York,  99  U.  S.  609,  25  L.  Ed. 
362,  holding,  where  return  day  is  changed,  new  citation  should  issue; 
Freeman  v.  Clay,  48  Fed.  850,  1  C.  C.  A.  849,  holdiner  failure  to  serve 
citation  cured  by  appearance. 

Mere  failure  to  serve  citation  during  term  will  not  avoid  appeal;  but 
court  may  impose  such  terms  upon  appellants  as  may  be  proper  under  cir- 
cumstances. 

Approved  in  Pooler  v.  Hyne,  202  Fed.  195,  120  C.  C.  A.  408,  service 
is  not  required  on  appeal  in  equity  allowed  during  term;  Edgell  v. 
Felder,  99  Fed.  328,  39  C.  C.  A.  540,  holding  where  fund  out  of  which 
payment  of  persons  employed  by  court  is  in  registry  of  court,  receiver 
appointed  in  the  case  cannot  appeal  from  order  paying  the  money; 
Spalding  v.  Crawford,  3  App.  D.  C.  366,  failure  to  serve  citation  due 
to  mistake  in  marshal's  office  will  not  defeat  appeal;  Baca  v.  Anaya, 
14  N.  M.  26,  89  Pac.  315,  upholding  order  permitting  alias  citation  on 
appeal;  Chicago  etc.  R.  R.  Co.  v.  Blair,  100  U.  S.  662,  25  L.  Ed.  587, 
following  rule;  Henning  v.  Western  Union  Tel.  Co.,  41  Fed.  867,  hold- 
ing court  may  enlarge  time  for  serving  notice  of  motion  for  new  trial; 
Chicago  Dollar  etc.  Co.  v.  Chicago  etc.  Co.,  65  Fed.  466,  13  C.  C.  A.  8, 
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refusing  to  dismiss  appeal  for  mere  irregularity  in  appeal  bond ;  Farm- 
ers'  Loan  etc.  Co.  v.  Chicago  etc.  R.  R.  Co.,  73  Fed.  317,  19  C.  C.  A. 
477,  refusing  to  dismiss  appeal  where  citation  was  served  day  after 
term;  O'Reilly  v.  Edrington,  96  U.  S.  726,  24  L.  Ed.  659,  and  Richards 
v.  Mackall,  113  U.  S.  542,  28  L.  Ed.  1133,  5  Sup.  Ct.  536,  both  arguendo. 

Distinguished  in  Schrot  v.  Schoenfeld,  23  App.  D.  C.  425,  statute  re- 
quiring filing  of  appeal  bond  on  appeal  from  justice  of  peace  is  man- 
datory; Paden  v.  American  Placer  Co.,  15  N.  M.  347,  110  Pac.  607,  dis- 
missing appeal  granted  after  term  without  notice  to  appellee  where 
citation  not  served  for  two  years;  Hewitt  v.  Filbert,  116  U.  S.  143, 
29  L.  Ed.  581,  6  Sup.  Ct.  319,  holding  court  cannot  issue  citation  after 
term  at  which  appeal  docketed;  Tripp  v.  Santa  Rosa  etc.  R.  R.  Co.,  144 
U.  S.  129,  36  L.  Ed.  372,  12  Sup.  Ct.  656,  holding  service  of  citation 
cannot  be  made  by  mail. 

Criticised  and  denied  in  Florida  courts,  where  opposite  practice  is 
followed ;  Joost  v.  Elliot,  20  Fla.  925,  Knight  v.  Weiskopf ,  21  Fla.  164, 
165,  Samis  v.  Wightman,  25  Fla.  555,  6  South.  175,  Williams  v.  Hutchin- 
son, 26  Fla.  519,  7  South.  853,  Christopher  v.  Newnham,  34  Fla.  375,  16 
South.  276,  Weston  v.  Bonney,  37  Fla.  377,  19  South.  694,  Pyles  v* 
Beall,  37  Fla.  555,  556,  20  South.  777,  and  Guarantee  Trust  etc.  Co.  v. 
Buddington,  23  Fla.  527,  2  South.  891,  while  criticising  the  rule,  allowed 
amendment  of  citation,  under  circumstances,  after  term. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  845. 

94  U.  a  113-154,  24  L.  Ed.  77,  MUNN  v.  ILLINOIS. 

The  profession  was  not  slow  to  realize  the  importance  of  the  decision 
in  Munn  v.  Illinois.  Within  a  few  weeks  after  the  opinion  was  handed 
down,  a  leading  law  periodical  ventured  the  prophecy  that  it  would 
"take  rank  in  the  reports  with  the  well-known  Dartmouth  College 
Case,"  15  Alb.  L.  J.  173  (1877) ;  while  another  prominent  review,  in  a 
current  comment  on  the  il granger  cases,"  of  which  Munn  v.  Illinois 
is  first  and  chief,  characterized  them  as  "  among  the  most  important 
that  have  ever  been  made  in  the  way  of  decisions  defining  the  powers 
of  the  States"  (11  Am.  Law  Rev.  602);  similarly  it  is  interesting  to* 
note  the  nature  of  the  comments  passed  upon  the  Munn  decision  by 
newspapers  and  other  nonprofessional  journals  at  the  time.  Many 
merely  called  the  solemn  attention  of  their  readers  to  the  fact  that  the 
granger  decisions  were  "important."  Many  more,  and  especially  those 
representing  largely  the  farming  and  laboring  classes,  reflected  the  sat- 
isfaction of  their  constituency  in  the  result.  And  not  a  few,  taking 
the  point  of  view  of  the  invester,  stockholder  and  capitalist,  saw  in 
this  judicial  indorsement  of  legislation  hostile  to  the  railroad  interests, 
just  cause  for  serious  apprehension  and  alarm.     The  marked  decline  in 
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American  railway  securities,  both  at  home  and  abroad,  immediately 
thereafter,  seems  directly  traceable  to  the  very  general  uneasiness  in 
money  circles  which  the  decision  occasioned,  amply  fulfilling  the  gloomy 
predictions  of  those  members  of  the  court  who  had  dissented  from  the 
sweeping  proposition  that  the  States  might,  if  they  wished,  regulate 
the  charges  of  grain  warehouses,  under  some  circumstances,  and  of 
railroads  not  protected  by  explicit  charter  exemptions,  under  all  cir- 
cumstances. Thus  the  "New  York  Times,' f  in  an  editorial  on  theso 
"mischievous"  decisions,  referred  to  the  "uncertainty,  bordering  upon 
danger,"  into  which  they  threw  railroad  securities;  characterized  the 
legislation  declared  constitutional,  as  "meddlesome"  and  "vexatious"; 
and  concluded  that  "so  long  as  this  rule  remains  in  force,  it  will  be 
idle  to  expect  that  foreign  capital  will  invest  money  in  enterprises  that 
may  at  any  time  be  subject  to  its  arbitrary  operation"  ("New  York 
Times,"  March  29,  1877). 

The  legal  doctrines  enunciated,  and  the  important  legal  questions 
decided  in  the  granger  cases  were  indeed  exceptionally  interesting, 
for  it  must  not  be  forgotten  that  up  to  that  time  no  attempt  had  been 
made  to  regulate  the  charges  levied  by  the  railway  companies  for  the 
transportation  of  freight  and  passengers.  "It  was  strenuously  de- 
nied," said  Mr.  Justice  Miller,  referring  to  the  granger  cases,  in  a  later 
decision,  "and  very  confidently,  by  all  the  railroad  companies,  that  any 
legislative  body  whatever  had  a  right  to  limit  the  toll  and  charges  to  be 
made  by  the  carrying  companies  for  transportation.  And  the  great 
question  to  be  decided,  and  which  was  argued  in  all  those  cases,  was 
the  right  of  the  State  within  which  a  railroad  company  did  business, 
to  regulate  or  limit  the  amount  of  any  of  those  traffic  charges"  (Wabash 
etc.  R.  R.  Co.  v.  Illinois,  118  IL  S.  569,  SO  L.  Ed.  248,  7  Sup.  Ct.  9).. 
Counsel  in  the  Munn  case,  arguing  before  the  Supreme  Court  of  Illinois, 
referred  scornfully  to  the  "wild  notion"  that  any  such  right  of  regula- 
tion existed  (Fourth  Rept.  Illinois  R.  R.  &  W.  Commission,  p.  48) .  The 
companies  believed  that  their  charter  right  to  manage  and  control  their 
property — a  right  deemed  inviolable  under  the  decision  in  the  Dart- 
mouth College  Case — effect ually  protected  them  against  the  interference 
of  any  legislative  power  whatsoever.  Small  wonder  that  the  affirmance 
of  a  contrary  principle  brought  consternation  to  their  ranks. 

There  is  even  more  to  interest  the  professional  mind  in  the  reason- 
ing and  decision  in  the  principle  of  these  granger  cases,  though  no  doubt 
the  popular  concern  in  the  fact  that  Chicago  grain  warehousemen  might 
charge  only  a  certain  sum  for  storing  and  handling  grain,  is  relatively 
very  slight.  The  principle  there  laid  down,  while  framed  with  a  view 
to  supporting  the  decisions  in  the  railroad  cases,  goes  far  beyond  the 
mere  assertion  of  the  right  to  regulate  rates  and  charges  on  railroads, 
and  possesses  a  curious  interest.     In  the  proposition  that  the  public 
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may  regulate  the  charges  of  the  carrying  companies,  there  is  nothing 
to  startle  any  preconceived  notion  of  ultimate  legal  principles — do  they 
not  receive  their  charters  from  the  State?  Is  not  the  power  of  emi- 
nent domain  exercised  on  their  behalf  f  Have  they  not  been  accorded 
certain  special  franchises  and  privileges  in  return  for  the  grant  of 
which  the  public  may  well  have  a  right  to  impose  regulations  f  It  is 
only  natural,  however,  that  there  should  be  some  pardonable  hesitation 
over  the  further  affirmation  that  private  warehouses,  owned  by  private 
individuals,  situated  upon  private  ground,  and  enjoying  no  public  rights, 
franchises  or  immunities  whatsoever,  are  yet  subject  to  public  regula- 
tions, limiting  the  prices  to  be  charged  and  subjecting  the  owners  to 
other  onerous  requirements.  The  argument  of  defendant's  counsel  be- 
fore the  State  tribunal  was  characterized  by  the  tone  of  unsparing 
ridicule  adopted  toward  this  "amazing"  legislation.  "Was  it  a  Solon, 
or  a  Draco,"  he  inquired  with  fine  sarcasm,  "to  whom  this  brilliant 
idea  of  changing  the  status  of  all  the  private  property  in  warehouses 
throughout  the  State  of  Illinois,  first  presented  itself  in  all  its  loveli- 
ness V9  (Fourth  Rept.  Illinois  R.  R.  &  W.  Commission,  p.  47.) 

In  bold  contrast  stands  the  impressive  and  sweeping  doctrine  which 
culminated  this  bitter  struggle  over  the  validity  of  the  granger  legisla- 
tion. It  needs  no  labored  effort  to  show  that  the  affirmance  of  a  right 
of  public  regulation  in  all  cases  where  the  property  affected  was  "de- 
voted to  a  use  in  which  the  public  has  an  interest,"  created  a  most 
comprehensive  principle  and  one  capable  of  effective  application  In  an 
infinite  variety  of  ways.  Such  applications  as  subsequent  cases  have 
made  appear  in  the  course  of  the  discussion  infra: 

Every  statute  Is  presumed  constitutional,  and  will  not  be  invalidated 
unless  In  a  clear  case. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed.  866, 1LR.A.  744, 
Laurel  Fork  etc.  R.  R.  Co.  v.  West  Virginia  Transp.  Co.,  25  W.  Va.  324, 
Swan  v.  United  States,  3  Wyo.  155,  9  Pac.  933,  Leep  v.  St.  Louis  etc. 
Ry.  Co.,  58  Ark.  415,  41  Am.  St.  Rep.  118,  23  L.  R.  A.  268,  25  S.  W.  77, 
and  People  v.  Thompson,  155  111.  465,  40  N.  E.  310,  all  applying  rule; 
Wells  Fargo  &  Co.  v.  Johnson,  205  Fed.  85,  upholding  South  Dakota 
statute  of  1907,  for  assessment  and  taxation  of  property  of  public  ser- 
vice corporations;  Atlantic  Coast  Line  R.  Co.  v.  Finn,  195  Fed.  688, 
117  C.  C.  A.  1,  upholding  statute  providing  that  employee's  acceptance 
of  benefits  from  relief  department  of  employer  shall  not  bar  recovery 
against  latter  for  injury;  Consumers'  League  v.  Colorado  etc.  Ry.  Co., 
53  Colo.  59,  Ann.  Cas.  1914A,  1158,  125  Pac.  578,  upholding  statute  of 
1907,  regulating  common  carriers;  Peninsular  etc.  Ins.  Co.  v.  State,  61 
Fla.  382,  55  South.  400,  applying  rule  to  statute  taxing  gross  receipts  of 
premiums  for  sick  benefit  insurance;   Commonwealth  v.  Hodges,  137 
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Ky.  244,  125  S.  W.  692,  upholding  statute  of  1906  forbidding  member  of 
product  pool  to  sell  without  consent  of  others;  Perkins  v.  Commrs.  of 
Cook  County,  271  HI.  472,  111  N.  E.  589,  upholding  forest  reserve  act 
of  1913 ;  Highland  Boy  Gold  Min.  Co.  v.  Strickley,  28  Utah,  231,  107 
Am.  St.  Rep.  711,  78  Pac.  297,  upholding  Sess.  Laws  1901,  p.  19,  c.  25, 
authorizing  condemnation  for  construction  and  operation  of  tramways 
for  mine  development. 

While  government  may  not  Interfere  with  exclusively  private  contracts, 
it  may  require  each  citizen  so  to  conduct  himself  and  use  his  property  as  not 
to  injure  others.    This  is  the  very  essence  of  government. 

Approved  in  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  155  Fed. 
569,  State  may  confer  on  city  power  to  regulate  telephone  rates,  which 
power  is  not  limited  to  single  determination;  State  v.  Durein,  70  Kan. 
31,  80  Pac.  993,  State  constitutional  amendment  prohibiting  manufacture  ■ 
and  sale  of  liquor,  except  for  medicinal  and  scientific  use,  did  not 
abridge  legislature's  power  to  prohibit  liquor  traffic;  State  v.  Standard 
Oil  Co.,  218  Mo.  379,  381,  116  S.  W.  1019,  1020,  State  may  provide  for 
forfeiture  of  franchise  of  corporation  for  violating  statutes  prohibiting 
combinations  in  restraint  of  trade ;  City  of  Durham  v.  Eno  Cotton  Mills, 
141  N.  C.  642,  7LR.A,  (N.  S.)  821,  54  S.  E.  462,  construing  and  up- 
holding statute  prohibiting  pollution  of  streams  by  discharge  of  sewage ; 
Ex  parte  Flake,  67  Tex.  Cr.  221,  149  S.  W.  148,  legislature  may  impose 
prohibition  license  on  cold-storage  warehouse  for  liquors;  dissenting 
opinion  in  Territory  v.  Ah  Lim,  1  Wash.  172,  9  L.  H  A.  399,  24  Pac.  592, 
majority  upholding  law  penalizing  opium  smoking;  dissenting  opinion 
in  Smith  v.  Lake  Shore  etc.  Ry.  Co.,  114  Mich.  489,  72  N.W.  338,  ma- 
jority upholding  law  requiring  sale  of  thousand  mile  tickets  at  fixed 
rate. 

Under  the  police  power  the  government  regulates  the  conduct  of  its  citi- 
zens one  toward  another,  and  the  manner  in  which  each  shall  use  his  prop- 
erty, when  necessary  to  the  public  good.  The  regulation  of  ferries,  hackmen, 
carriers,  bakers,  millers,  etc.,  is  Incident  to  its  exercise. 

The  late  cases  which  have  cited  the  principal  case  upon  the  proposi- 
tion laid  down  in  the  syllabus  are:  Terminal  Taxicab  Co.  v.  Harding, 
43  App.  D.  C.  123,  and  Terminal  Taxicab  Co.  v.  Kutz,  241  U.  S.  254, 
Ann.  Gas.  1916D,  765,  60  L.  Ed.  986,  36  Sup.  Ct.  583,  both  holding  cor- 
poration authorized  to  carry  passengers  by  taxicab  is  common  carrier 
subject  to  provisions  of  public  utility  act  for  District  of  Columbia;  At- 
lantic Coast  Line  R.  R.  Co.  v.  City  of  Goldsboro,  232  U.  S.  558,  58  L.  Ed. 
726,  34  Sup.  Ct.  364,  city  ordinance  regulating  speed  of  trains,  notice 
of  approach,  periods  for  shifting  cars,  and  requiring  adjustment  of 
grades  of  tracks  to  street  grades  in  business  section,  is  valid;  Chicago 
ete.  R.  R.  Co.  v.  McGuire,  219  U.  S.  568,  55  L.  Ed.  839,  31  Sup.  Ct.  259, 

IX — 88 
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upholding  Iowa  statute  prohibiting  contracts  between  railways  and  em- 
ployees limiting  right  to  recover  damages  at  common  law;  Minneapolis 
&  St.  L.  R.  R,  Co.  v.  Minnesota,  186  U.  S.  261,  46  L.  Ed.  1155,  22  Sup. 
Ct.  902,  holding  State  legislature  may  authorize  railroad  commissioners 
to  reduce  joint  through  rate  agreed  upon  by  two  or  more  railroads  and 
apportion  same  among  the  railroads  interested;  Louisville  &  N.  R.  R. 
Co.  v.  Kentucky,  183  U.  S.  516,  46  L.  Ed.  805,  22  Sup.  Ct.  101,  holding 
the  power  of  railroad  commissioners  under  Ky.  Const.,  §  218,  and  Ky. 
Gen.  Stats.  1894,  §  820,  by  which  they  may  make  exceptions  from  gen- 
eral prohibition  of  greater  rates  for  shorter  than  longer  hauls,  is  not 
denying  equal  protection  of  the  laws;  In  re  Arkansas  Rate  Cases,  187 
Fed.  299,  two  cent  passenger  rate  of  Arkansas  held  confiscatory;  Rail- 
road Commission  v.  Alabama  etc.  R.  Co.,  185  Ala.  365,  L.  R.  A.  1915D, 
98,  64  South.  17,  holding  railroad  commission  had  power  to  require  rail- 
road companies  to  unite  to  provide  union  station;  Greenberg  v.  Western 
Turf  Assn.,  140  Cal.  361,  73  Pac.  1051,  holding  Cal.  Stats.  1893,  p.  220, 
c.  185,  making  it  unlawful  to  refuse  admission  to  any  place  of  amuse- 
ment to  any  person  over  twenty-one  years  of  age  presenting  ticket,  is 
valid  regulation;  Dobbins  v.  City  of  Los  Angeles,  139  Cal.  183,  72  Pac. 
971,  holding  ordinance  making  it  unlawful  to  maintain  gasworks  within 
certain  limits  is  within  police  power  of  city;  Fair  Haven  etc.  R.  R.  Co. 
v.  Fair  Haven,  75  Conn.  451,  53  Atl.  964,  holding  under  police  power 
of  State,  railroad  may  be  compelled  to  pay  for  cost  of  paving  nine  feet 
in  width  on  all  streets  along  which  it  operates  its  cars;  Ex  parte  Crane, 
27  Idaho,  682,  151  Pac.  1008,  upholding  statute  requiring  permits  for 
possession  or  sale  of  liquors  in  prohibition  districts;  Ayers  v.  State,  178 
Ind.  458,  Ann.  Gas.  1915C,  549,  99  N.  E.  732,  statute  prohibiting  house 
to  house  distribution  of  samples  of  medicine  is  within  police  power; 
Knight  &  Jillson  Co.  v.  Miller,  172  Ind.  43,  18  Ann.  Caa.  1146,  87  N.  E. 
830,  upholding  anti-trust  act  of  1899;  Indiana  Ry.  Co.  v.  Calvert,  168 
Ind.  331,  11  Ann.  Gas.  635;  10  L.  R.  A.  (N.  S.)  780,  80  N.  E.  964,  up- 
holding ordinance  requiring  street  railway  to  remove  wires  without 
compensation  in  order  to  admit  of  necessary  house  moving  on  street; 
McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  375,  33  L.  R.  A.  (N.  S.)  706, 
108  N.  W.  914,  statute  abrogating  fellow-servant  rule  as  to  railroads  is 
valid  exercise  of  police  power;  Ratcliff  v.  Wichita  Union  Stockyards 
Co.,  74  Kan.  7,  8,  118  Am.  St.  Rep.  298,  10  Ann.  Cas.  1016,  6  L.  R.  A. 
(N.  S.)  834,  86  Pac.  152,  stockyards  business  at  railroad  center  is  busi- 
ness affected  with  public  interest,  and  subject  to  public  rate  regulation; 
Cochran  v.  Preston,  108  Md.  228,  129  Am.  St.  Rep.  432,  15  Ann.  Caa. 
1048,  23  L.  R.  A.  (N.  S.)  1163,  70  Atl.  114,  upholding  statute  limiting 
height  of  buildings  in  city;  Lawson  v.  Connolly,  175  Mich.  377,    45 
L.  R.  A.  (N.  S.)  1152,  141  N.  W.  624,  public  moving  van  companies  are 
common  carriers  subject  to  regulation;  State  v.  Chicago  etc.  Ry.  Co. 
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114  Minn.  129,  Ann.  Gas.  1912B,  1030,  33  L.  B.  A.  (N.  8.)  494, 130  N.  W. 
548,  city  may  prohibit  use  of  coal  causing  dense  smoke  in  switch  en- 
gines; State  v.  Cochrane,  264  Mo.  590,  175  S.  W.  601,  warehousing  busi- 
ness is  subject  to  public  regulation;  Houck  v.  Little  River  Drainage 
I>ist.,  248  |io.  384,  154  S.  W.  741,  legislature  has  power  to  fix  limits 
of  special  tax  districts  and  maximum  amount  of  assessments,  and  may 
delegate  power  to  appropriate  agency  to  form  drainage  district;  Ex 
parte  Barrett,  85  Neb.  775,  124  N.  W.  156,  city  may  prohibit  carrier 
from  delivering  liquor  in  city  at  any  other  point  than  one  definite  place 
°f  business;  Ex  parte  Kair,  28  Nev.  147,  113  Am.  St.  Rep.  817,  6  Ann. 
Gas.  893,  80  Pac.  466,  upholding  eight  hour  law  for  labor  in  mines  and 
belters ;  People  v.  Crane,  214  N.  Y.  184,  Ann.  Cas.  1915B,  1254, 108  N.  E. 
*7,  statute  providing  aliens  shall  not  be  employed  on  public  works  is 
^thin  police  power  of  State ;  Stone  &  Co.  v.  Atlantic  Coast  Line  Ry.  Co., 
J^*  *T.  C.  223,  56  S.  E.  933,  statute  requiring  carrier  to  deliver  goods  in 
yy   *sonabIe  time  and  imposing  penalty  for  violation  is  valid;  State  v. 
^LJfe,  7  Okl.  Cr.  79,  122  Pac.  256,  Anti-trust  act  of  1908  is  within 
r?&/-£cz^  power  of  State;  The  Ten-Hour  Law  for  St.  Ry.  Corporations,  24 
^      J.     606,  54  Atl.  603,  holding  R.  I.  Pub.  Laws,  c.  1004,  limiting  hours 
i**T>or  of  railroad  employees  to  ten  hours  a  day,  is  within  police 
Ettion  of  legislature;  Ex  parte  Cramer,  62  Tex.  Cr.  19,  Ann.  Cas. 
Wl-S^S,  588,  36  L.  B.  A.  (N.  S.)  78,  136  S.  W.  65,  license  and  inspection 
J^^      X^vied  under  police  power  of  city  are  not  occupation  tax;  Ex  parte 
*****=*-3r>  59  Tex.  Cr.  584,  129  S.  W.  1117,  holding  city  had  power,  un- 
^^^      ^sliarter,  to  license  hack  service  and  fix  rates;  Hopkins  v.  City  of 
^riond,  117  Va.  719,  86  S.  E.  146,  ordinance  providing  for  segrega- 
of  races  in  city  upheld  as  police  regulation;  Krom  v.  Antigo  Gas 
H.54  Wis.  533,  140  N.  W,  44,  statute  providing  that  public  utility 
^•*i     iurnish  reasonably  adequate  service  is  merely  declaratory  of  com- 
^0xx      law;  dissenting  opinion  in  People  v.  Willcox,  200  N.  Y;  437,  94 
•    -^*-    217,  majority  holding  publie  service  commission  had  no  power  to 
^•to    nuisance  affecting  locality  of  terminal  freight-yard. 
"^    few  cases  have  cited  Munn  v.  Illinois  as  illustrating  generally  the 
^*e**t;   of  the  police  power,  and  without  making  specific  application 
^s    holdings.    These  may  be  classified  under  this  syllabus.    It  has 
^**     regarded  as  marking  an  advance  upon  prior  notions  as  to  the 
?^^ut  of  the  police  power  (People  v.  Ewer,  141  N.  Y.  132,  38  Am.  St. 
*•*■  789,  25  L.  B.  A.  797,  36  N.  E.  5). 

THe  following  cases  involved  the  validity  of  regulations  of  the  liquor 

«*ffic  :  Bertholf  v.  O'Reilly,  74  N.  Y.  522,  523,  80  Am.  Bep.  324;  Terri- 

£*?  v.  O'Connor,  5  Dak.  410,  3  L.  B.  A.  361,  41  N.  W.  752;  Mugler  v. 

*anSas>  123  U.  S.  660,  81  L.  Ed.  210,  8  Sup.  Ct.  296 ;  Radford  v.  Thornell, 

**  Iowa,  714,  45  N.  W.  891;  Kuhn  v.  Common  Council  of  Detroit,  70 
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Mich.  537,  38  N.  W.  471;  State  v.  Brennan,  2  S.  D.  390,  50  N.  W. 
626;  see,  also,  State  v.  Walruff,  26  Fed.  197,  and  Kessinger  v.  Hink- 
house,  27  Fed.  886,  in  both  of  which  Justice  Field's  dissenting  opinion 
is  quoted  from  upon  this  point.  Other  such  cases  occur  in  upholding 
legislation  or  city  ordinances  prohibiting  wooden  buildings  within  a 
municipality  (Salem  v.  Maynes,  123  Mass.  374,  and  State  v.  Johnson, 
114  N.  C.  849,  19  S.  E.  600) ;  prohibiting  employment  of  girls  under 
sixteen  in  dancehalls  (People  v.  Ewer,  141  N.  Y.  132,  38  Am.  St.  Rep. 
789,  25  L.  R.  A.  797,  36  N.  E.  5) ;  prohibiting  the  moving  of  cotton  in 
the  seed  at  certain  times  (Davis  v.  State,  68  Ala.  63,  44  Am.  Rep.  132) ; 
and  its  sale  under  certain  conditions  (Mangan  v.  State,  76  Ala.  60) ; 
taxation  for  the  protection  of  river  lands  by  levees  (Carson  v.  St.  Fran- 
cis Levee  Dist.,  59  Ark.  532,  27  S.  W.  593) ;  in  statutes  authorizing  the 
imposition  of  a  license  fee  on  street  railways  (Allerton  v.  Chicago,  9 
Biss.  473,  6  Fed.  559) ;  and  a  license  regulating  wagons,  drays,  etc. 
(Fort  Smith  v.  Ayers,  43  Ark.  83) ;  as  also  in  statutes  regulating  the 
manner  of  paying  employees  of  all  kinds  (State  v.  Peel  Splint  Coal  Co., 
36  W.  Va.  802,  17  L.  R.  A-  385,  15  S.  E.  1004;  Leep  v.  St.  Louis  etc. 
Ry.  Co.,  58  Ark.  416,  41  Am.  St.  Rep.  115,  23  L.  R.  A-  268,  25  S.  W. 
77;  State  v.  Brown  &  Sharpe  Mfg.  Co.,  18  R.  L  35,  25  AtL  253) ;  it 
has  also  been  cited  in  cases  declaring  invalid  statute  taxing  market 
wagons  in  public  market  places,  because  not  a  proper  police  regulation 
(State  v.  Blaser,  36  La.  Ann.  367) ;  and  in  cases  annulling  a  statute 
regulating  the  manner  of  paying  employees  of  mine  owners  and  manu- 
facturers (State  v.  Goodwill,  33  W.  Va.  179,  26  Am.  St.  Rep.  863,  6 
L.  R.  A.  621,  State  v.  Loomis,  115  Mo.  320,  21  L.  R.  A.  805,  22  S.  W. 
353) ;  as  also  in  cases  avoiding  a  statute  prohibiting  mine  owners  and 
manufacturers  from  operating  truck  stores  (Frorer  v.  People,  141  HI. 
185,  6  L.  R.  A.  496,  31  N.  E.  399) ;  and  a  statute  confiscating  private 
property  under  certain  conditions  for  a  public  street,  without  compen- 
sation (Forster  v.  Scott,  136  N.  Y.  584,  18  L.  R.  A.  547,  32  N.  E.  977; 
see,  also,  Bullard  v.  Northern  Pac.  R.  R.,  10  Mont.  168,  16  L.  R.  A.  246, 
25  Pac.  120;  Lavin  v.  Emigrant  Industrial  Savings  Bank,  18  Blatchf. 
15,  1  Fed.  654).  It  is  not  an  exercise  of  the  police  power  for  a  state 
to  undertake  the  erection  of  grain  elevators  and  the  storing  of  grain 
or  the  sale  of  liquor,  and  regulation  looking  to  that  end  must  be  justi- 
fied upon  other  grounds  or  fail  (Rippe  v.  Becker,  56  Minn.  108,  22 
L.  R.  A.  859,  57  N.  W.  331;  McCullough  v.  Brown,  41  S.  C.  247,  23 
L.  R.  A.  421,  19  S.  E.  472).  The  syllabus  holding  has  also  been  cited 
and  relied  upon  in  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App. 
10,  12,  44  S.  W.  940,  941,  upholding  Texas  act  prohibiting  agreements 
in  restraint  of  trade ;  Buffalo  etc.  R.  R.  Co.  v.  Buffalo  Street  R.  R.  Co., 
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111  N.  Y.  141,  2  L.  R.  A.  386,  19  N.  B.  66,  upholding  power  to  regulate 
street  railroad  rates;  Bohon  v.  Brown,  101  Ky.  358,  88  L.  R.  A-  504, 
41  S.  W.  273,  upholding  Kentucky  "peddlers'  note"  act ;  Baker  v.  State, 
54  Wis.  373,  12  N.  W.  15,  upholding  law  penalizing  taking  of  deposits 
by  insolvent  banker;  dissenting  opinion  in  Smith  v.  Lake  Shore  etc. 
Ry.  Co.,  114  Mich.  489,  72  N.  W.  338,  majority  upholding  law  requiring 
sale  of  thousand  mile  tickets  at  fixed  rate. 

Validity  of  statute  or  ordinance  licensing  or  regulating  hotels, 
lodging  or  rooming  houses,  or  the  like.  Note,  Ann.  Oas.  19160, 
290. 

Federal  employers'  liability  act.    Note,  47  L.  R.  A.  (N.  S.)  43. 

Constitutionality  of  compensation  acts  elective  as  to  the  employer 
but  compulsory  as  to  the  employee.    Note,  9  N.  0.  0.  A.  858. 

Constitutional  questions  raised  by  the  enactment  of  compulsory  work- 
men's compensation  acts  based  upon  state  insurance  funds,  and 
compensation  acts  modeled  after  the  British  act  of  1906.  Note, 
10  N.  0.  O.  A.  29,  40. 

Statutes  regulating  the  use  or  even  the  price  of  the  use  of  private  prop- 
erty do  not  necessarily  deprive  the  owner  of  his  property,  without  due  process 
of  law. 

Approved  in  Cotting  v.  Godard,  183  U.  S.  84,  85,  86,  46  L.  Ed.  99,  22 
Sup.  Ct.  33,  holding  stockyard  company  is  denied  equal  protection  of 
laws  by  Kansas  act  of  March  3,  1897,  which  limits  amount  of  charges 
to  be  made  by  that  corporation  without  limiting  charges  to  be  made  by 
other  similar  corporations;  Muskogee  Nat.  Tel.  Co.  v.  Hall,  118  Fed. 
386,  55  C.  C.  A.  208,  holding  neither  State  nor  Indian  nation  has  power 
to  grant  exclusive  right  to  maintain  telephone  lines  within  territory; 
City  of  Mobile  v.  Bienville  Water  Supply  Co.,  130  Ala.  384,  30  South. 
447,  holding  acceptance  by  water  company  of  franchise  carries  duty  of 
supplying  all  persons  along  line  with  water  on  equal  terms  and  uniform 
rate;  Central  Ry.  Co.  v.  Murphy,  116  Ga.  865,  43  S.  E.  266,  holding 
sections  2317,  2318,  Civ.  Code  Georgia,  relating  to  tracing  lost  or  dam- 
aged goods  by  common  carrier,  are  not  unreasonable;  Brown  v.  Jacobs 
Pharmacy  Co.,  115  Ga.  444,  90  Am.  St.  Rep.  141,  41  S.  E.  559,  holding 
combination  of  mercantile  dealers  to  compel  another  dealer  in  similar 
goods  to  sell  at  fixed  prices  or  upon  refusal  to  prevent  members  of 
combination  from  selling  to  him  is  void;  Chicago  Union  Traction  Co. 
v.  Chicago,  199  111.  523,  65  N.  E.  461,  holding  city  of  Chicago  having 
power  under  charter  to  limit  rate  of  fare  to  be  charged  by  street  rail- 
way company  had  power  to  compel  said  companies  to  furnish  transfers 
entitling  passengers  to  ride  on  connecting  lines;  Parks  v.  State,  159 
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Ind.  219,  220,  64  N.  E.  866,  holding  Burns'  Indiana  Rev.  Stats.  1901, 
§§  7318-7323e,  making  it  unlawful  to  practice  medicine  without  license, 
is  constitutional;  Indiana  etc.  Gas  Co.  v.  State,  158  Ind.  519,  63  N.  E. 
221,  holding  natural  gas  company  having  laid  its  main  in  town  streets 
must  serve  inhabitants  without  discrimination;  Cedar  Rapids  Water 
Co.  v.  Cedar  Rapids,  118  Iowa,  258,  91  N.  W.  1090,  holding  city  has 
no  right  to  fix  maximum  water  rates  so  low  that  it  will  result  in  de- 
priving company  of  property  without  due  process  of  law;  Louisville 
etc.  R.  R.  Co.  v.  Pittsburg  etc.  Coal  Co.,  Ill  Ky.  963,  64  S.  W.  970, 
holding  contract  whereby  railroad  company  grants  to  coal   company 
exclusive  right  to  use  switch  track  in  consideration  of  right  of  way 
over  coal  company's  land  is  void;  Louisville  Tobacco  Warehouse  Co. 
v.  Commonwealth,  106  Ky.  173,  57  L.  R.  A.  33,  49  S.  W.  1071,  holding 
under  Ky.  Stats.,  §  4077,  providing  every  corporation  exercising  special 
or  exclusive  franchise  shall  pay  tax  on  franchise,  does  not  apply  to 
tobacco  warehouse  company;  State  v.  Kinloch  Tel.  Co.,  93  Mo.  App. 
358,   67  S.  W.   686,   holding  telephone  company  is  bound  to   furnish 
citizen  with  private  service  on  request  on  offer  to  pay  usual  charges 
in  advance;  State  v.  Hel  den  brand,  62  Neb.  140,  89  Am.  St.  Rep.  745, 
87  N.  W.  25,  26,  holding  section  9,  chapter  12,  Neb.  Comp.  Stats., 
making  it  a  felony  to  sell  or  transfer  personal  property  covered  by 
mortgage,  without  written  consent  of  mortgagee,  is  not  in  violation  of 
section  3,  article  I  of  Constitution;  Combs  v.  Lakewood,  68  N.  J.  L. 
583,  53  Atl.  697,  holding  ordinance  of  township  of  Lakewood,  licensing 
and  regulating  vehicles   used   in   business   of   carrying  passengers,   is 
valid;  People  v.  Knight,  171  N.  Y.  358,  64  N.  E.  153,  holding  where 
railroad  company  engaged  in  interstate  commerce  maintains  cab  ser- 
vice at  terminus  within  State,  which  carries  passengers  under  separate 
contract,  cab  business  is  not  exempt  from  taxation  under  Laws  1896 
(N.  Y.),  c.  908;  Agua  Pura  Co.  v.  Mayor  etc.  of  Los  Vegas,  10  N.  M. 
28,  60  Pac.  216,  holding  under  Acts  N.  M.  1876,  c.  1   (Comp.  Laws 
1897,  §  664,   par.   5),   empowering   county   commissioners   to   represent 
county  and  take  care  of  property,  they  had  authority  to  make  contract 
with  corporation  to  supply  an  unincorporated  town  with  water;  Gardner 
v.  Providence  Tel.  Co.,  23  R.  I.  268,  49  Atl.  1006,  holding  telephone 
company  having  exclusive  privilege  of  operating  lines  in  city,  whicli 
is  prepared  to  attach  extension  instruments  for  subscribers,  may  refuse 
use  of  lines  to  one  who  uses  private  extension;  Charleston  Nat.  Gas 
Co.  v.  Lowe,  52  W.  Va.  671,  44  S.  E.  413,  holding  corporation  organ- 
ized under  laws  of  State  for  purpose  of  supplying  natural  gas  must 
supply  all  who  apply  and  comply  with  regulations;  dissenting  opinion 
in  State  v.  Smiley,  65  Kan.  282,  69  Pac.  213,  holding  agreement  entered 
into  by  all  dealers  of  certain  market,  limiting  amount  of  grain   they 
might  buy,  is  an  agreement  in  restraint  of  trade  within  anti-trust  act  of 
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Kansas,  1897 ;  dissenting  opinion  in  Missouri  etc.  Ry.  Co.  v.  Simonson, 
64  Kan.  818,  68  Pac.  658,  majority  holding  provision  of  chapter  100, 
Laws  of  1893,  Kansas,  which  makes- specifications  of  weights  in  bills 
°f  lading  issued  by  railroad  companies  for  hay,  grain,  etc.,  conclusive 
evidence  of  correctness  of  weights,  is  unconstitutional. 

When  the  owner  of  property  devotes  it  to  a  use  In  which  the  public  has 
*Q  Interest,  he,  in  effect,  grants  to  the  public  an  interest  in  that  use,  and 
**ta8t  submit  to  be  controlled  by  the  public  for  the  common  good  to  the  extent 
°*  the  interest  he  has  thus  created.  The  Chicago  grain  warehouses,  by  rea- 
*&  of  their  situation,  are  thus  affected  with  a  public  interest,  and  the  Illinois 
^*  of  1872,  regulating  the  maximum  charges  therein,  is  a  valid  exercise  of 
th*  police  power. 

!TJiis  principle  was  re-examined  and  the  different  theories  advanced 

bjr   tlie  court  and  the  dissenting  judges  in  the  principal  case  were  elab- 

G*-«~fcdy  reviewed  and  discussed  by  the  New  York  Court  of  Appeals  in 

f     <3«^a^se  arising  some  years  later,  under  a  New  York  warehouse  law. 

i^3         result  was  a  reaffirmance  of    the  principal    case  by  a  majority 

ion,   and  vigorous   dissent  therefrom  by  Peckham,   J.,   People   v. 

I,  117  N.  Y.  18,  15  Am.  St.  Rep.  472,  5  L  B.  A.  566,  22  N.  E.  676, 

ied  in  Budd  v.  New  York,  143  U.  S.  547,  36  L.  Ed.  256,  12  Sup. 

L77.     A  Kentucky  citing  case  throws  some  additional  and  inter- 

g  light  upon  the  point  at  issue  between  the  majority  opinion,  and 

of  Mr.  Justice  Field  in  the  Munn  case,  as  to  whether  the  right 

iblic  regulation  exists  only  where  some  special  privilege  has  been 

sired.    That  case  was  concerned  with  the  right  to  regulate  tobacco 

^liouses,  and  asserts  the  right  as  settled  "long  before  the  rule  estab- 

in  the  case  of  Munn  v.  Illinois"   (Nash  v.  Page,  80  Ky.  547, 

-m.  Rep.  495).    Reference  to  the  statutes  of  that  State  discloses 

act  that  as  long  ago  as  1798,  it  was  enacted  that  the  rent  charged 

>bacco  warehouses  should  be  "three  shillings  for  every  hogshead 

ibacco  that  shall  be  received,  inspected  and  delivered,"  while  all 

sco  stored  more  than  twelve  months  should  be  charged   "at  the 

of  three  pence  per  month  for  each  hogshead"  (Littell  &  Swigert 

st  of  Laws  of  Kentucky,   index  under  "Tobacco").     The   digests 

Dt  show  that  this  legislation — which,  in  a  modified  form,  is  appar- 

still  on  the  statute  books — has  ever  been  passed  upon  by  the 

s;  nor  does  it  seem  ever  to  have  been  called  to  the  attention  of 

upreme  Court  in  its  discussions  of  the  doctrine  of  Munn  v.  Illinois. 

statutes  and  digests  of  the  State  reveal  no  special  rights,  priv- 

a  or  immunities  enjoyed  by  the  warehousemen,  and  necessary  under 

restricted  view  of  the  police  power  of  the  dissenting  judges, 

thorize  public  regulation ;  and  manifestly  it  is  a  precedent  directly 

to  justify  the  Munn  doctrine  in  its  precise  application.    Public 
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regulation  of  the  great  grain  trade  of  the  Northwest  was  imperatively 
necessary  in  the  one  case,  and  of  the  great  staple  product  of  Kentucky 
in  the  other.  Of  this  latter,  we  learn  that  "since  the  formation  of  the 
State  government,  the  sale  of  this  great  staple  has  been  fostered  and 
protected  by  legislation":  (Nash  v.  Page,  80  Ky.  542,  44  Am.  Rep.  491; 
see  Louisville  Tobacco  Warehouse  Co.  v.  Commonwealth  (Ky.),  48 
S.  W.  425;  s.  c,  on  rehearing,  106  Ky.  173,  57  L.  R.  A.  33,  49  S.  W. 
1071).  True,  the  validity  of  these  statutory  regulations  does  not  appear 
to  have  been  tested  either  in  the  State  or  national  courts,  yet  the  mere 
fact  that  the  right  of  the  General  Assembly  to  regulate  the  rates  of 
these  warehouses  went  unchallenged  is  not  without  significance.  It 
goes  far  toward  establishing  the  view  of  the  common  law  adopted  by 
the  majority  of  the  court  in  the  Munn  case. 

The  late  cases  which  approve  the  doctrine  of  the  syllabus  are  as  fol- 
lows: German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  407,  409,  410, 
L.  R.  A.  19150,  1189,  58  L.  Ed.  1020,  1021,  34  Sup.  Ct.  612,  Kansas 
statute  of  1909 . regulating  fire  insurance  rates  , is  valid;  Simpson  v. 
Shepard,  230  U.  S.  413,  Ann.  Gas.  1916 A  18,  48  L.  R.  A.  (N.  S.)  1151, 
57  L.  Ed.  1547,  33  Sup.  Ct.  729,  upholding  power  of  State  to  regulate 
intrastate  railway  rates;  McLean  v.  State  of  Arkansas,  211  U.  S.  546, 
53  L.  Ed.  319,  29  Sup.  Ct.  206,  upholding  Arkansas  statute  requiring 
coal  to  be  measured  (before  screening)  for  payment  of  miners'  wages; 
Mutual  Film  Co.  v.  Industrial  Commission,  215  Fed.  144,  Ohio  statute 
for  censorship  of  moving-picture  films  before  public  exhibition  is  valid; 
Prairie  Oil  etc.  Co.  v.  United  States,  204  Fed.  809,  810,  upholding  act 
of  June  29,  1906,  making  oil  pipe-line  companies  common  carriers; 
In  re  Wyoming  Valley  Co-op.  Assn.,  198  Fed.  439,  statute  authorizing 
formation  of  particular  kind  of  corporation  for  specific  purpose  is  not 
void  because  providing  that  corporation  shall  neither  give  nor  receive 
credit;  Citizens  Ins.  Co.  v.  Clay,  197  Fed.  437,  refusing  to  enjoin  en- 
forcement of  Kentucky  statute  providing  for  classification  of  insurance 
companies  and  fixing  rates;  Laighton  v.  City  of  Carthage,  175  Fed.  149, 
where  water  company  continued  public  service  after  expiration  of  fran- 
chise, it  could  be  required  to  fulfill  implied  undertaking  to  furnish 
adequate  service  at  reasonable  rates;  Oregon  Ry.  &  Nav.  Co.  v.  Camp- 
bell, 173  Fed.  971,  upholding  Oregon  statute  creating  railroad  commis- 
sion and  defining  its  powers;  United  States  Telephone  Co.  v.  Central 
Union  Tel.  Co.,  171  Fed.  145,  holding  void  contract  of  local  telephone 
company  giving  to  long-distance  company  exclusive  connection  privilege ; 
Southern  Pac.  Co.  v.  Bartine,  170  Fed.  749,  upholding  statute  creating 
Nevada  railroad  commission  and  giving  it  power  to  regulate  carriers; 
Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  676,  upholding 
rates  fixed  by  city  for  public  service  water  company;  Home  Tel.  &  Tel. 
Co.  v.  City  of  Los  Angeles,  155  Fed.  561,  State  may  confer  on  city 
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power  to  regulate  telephone  rates ;  Poor  v.  Iowa  Cent.  Ry.  Co.,  155  Fed. 
226,  dismissing  bill  by  railroad  stockholder  to  enjoin  obedience  to 
statute  fixing  railway  rates,  on  ground  that  authority  to  sue  not  shown ; 
Weems  Steamboat  Co.  v.  People's  Steamboat  Co.,  141  Fed.  456,  458, 
459,  single  carrier  by  leasing  cannot  exclude  other  carriers  from  wharf 
built  on  navigable  river  at  terminus  of  public  highway  in  country 
where  it  is  only  means  by  which  public  can  reach  river;  West  Coast 
Naval  Stores  Co.  v.  Louisville  &  N.  R.  R.  Co.,  121  Fed.  650,  57  C.  C.  A. 
671,  holding  railroad  company  building  wharf  in  extension  of  street 
out  into  deep  water  of  Pensacola  where  vessels  come  in  carrying  on 
commerce,  on  which  wharf  company  has  laid  tracks  making  it  a  quasi- 
terminal  for  transfer  of  goods,  cannot  permit  and  exclude  certain 
vessels ;  Dodge  v.  Mission  Tp.,  107  Fed.  833,  54  L.  R.  A.  242,  46  C.  C.  A. 
661,  holding  township  bonds  issued  for  purpose  of  construction  and 
operation  of  mills  and  factories  for  manufacture  of  sugar  and  syrup, 
under  act  of  Kansas  of  March  1,  1889,  are  void;  State  v.  Birmingham 
Waterworks  Co.,  164  Ala.  590,  137  Am.  St.  Rep.  69,  20  Ann.  Gas.  951, 
27  L.  R.  A.  (N.  S.)  674,  51  South.  355,  public  service  water  company 
may  furnish  water  to  favored  consumer  at  rate  less  than  it  is  allowed 
to  charge  and  does  charge  to  consumers  generally;  Dreyfus  v.  City  of 
Montgomery,  4  Ala.  App.  274,  275,  58  South.  732,  moving-picture  shows 
are  subject  to  public  control;  Salt  River  Valley  Oanal  Co.  v.  Nelssen, 
10  Ariz^  12,  16  Ann.  Oas.  796,  12  L.  R.  A.  (N.  S.)  711,  85  Pac.  119, 
court  may  determine  reasonable  charge  for  public  service  in  action  to 
recover  excessive  charge  paid  under  protest,  where  law  fixes  no  limit 
to  charge;  Pulaski  Heights  Sewerage  Co.  v.  Loughborough,  95  Ark. 
266,  267,  29  L.  R.  A.  (N.  S.)  319,  129  S.  W.  536,  537,  sewerage  company 
authorized  to  rent  right  to  connect  with  sewer  may  be  required  to 
permit  land  owner  to  make  connection  at  rate  fixed  by  court;  Marin 
Water  etc.  Co.  v.  Town  of  Sausalito,  168  Cal.  594,  143  Pac.  770,  sale 
and  delivery  of  water  in  bulk  to  town  owning  its  own  water  system, 
for  sale  by  it  to  inhabitants,  is  not  dedication  to  public  use,  and  not 
subject  to  power  of  town  to  regulate  rates;  Contra  Costa  Water  Co. 
v.  City  of  Oakland,  159  Cal.  333,  336,  113  Pac.  673,  674,  upholding 
rates  fixed  by  city  for  water  furnished  by  public  service  company; 
Denninger  v.  Recorder's  Court,  145  Cal.  641,  79  Pac.  364,  upholding 
ordinance  fixing  maximum  gas  rate,  and  making  it  misdemeanor  to 
charge  more;  Consumers'  League  v.  Colorado  etc.  Ry.  Co.,  53  Colo.  74, 
78,  Ann,  Oas.  1914A,  1158,  125  Pac.  584,  585,  statute  of  1907  regulating 
common  carriers  gives  railroad  commission  power  to  regulate  rates  and 
prohibit  unjust  and  unreasonable  rates,  even  if  not  discriminatory; 
Colorado  etc.  Ry.  Co.  v.  Davis,  21  Colo.  App.  6,  120  Pac.  1050,  uphold- 
ing statute  abolishing  fellow-servant  rule;  Faulkner  v.  Solazzi,  79 
Conn.  542,  543,  544,  9  Ann.  Oas.  67,  9  L.  R.  A.  (N.  S.)  601,  65  Atl.  947, 


94  U.  S.  113-154         NOTES  ON  U.  S.  REPORTS.  522 

948,  statute  requiring  barbers  to  procure  license  does  not  make  barber- 
shop "place  of  public  accommodation"  within,  meaning  of  statufe 
against  color  discrimination;  State  v.  Wickenhoefer,  6  Penne.  (Del.) 
129,  64  Atl.  276,  upholding  statute  licensing  persons  to  make  small 
loans  and  charge  interest  in  excess  of  legal  rate ;  McNamara  v.  Wash- 
ington Terminal  Co.,  35  App.  D.  C.  239,  upholding  provision  of  em- 
ployer's liability  act  of  1906,  that  no  contract  with  employees  for  bene- 
fits from  employees'  insurance  fund  shall  affect  right  to  recover  under 
act;  State  v.  Atlantic  etc.  R.  Co.,  59  Fla.  628,  52  South.  4,  upholding 
rule  of  railroad  commission  fixing  charges  for  switching  cars;  Atlantic 
etc.  R.  Co.  v.  Coachman,  59  Fla.  138,  20  Ann.  Cas.  1047,  52  South.  380, 
State  may  regulate  railroad  rates  except  as  restricted  by  charter;  State 
v.  Atlantic  etc.  R.  Co.,  53  Fla.  676, 12  Ann.  Cas.  359,  13  L.  R.  A.  (N.  S.) 
320,  44  South.  219,  mandamus  lies  at  suit  of  State  to  compel  railroad 
to  maintain  track  and  equipment  for  exercise  of  its  functions;  Florida 
v.  Jacksonville  Term.  Co.,  41  Fla.  412,  27  South.  236,  holding  railroad 
commissioners,  under  Fla.  Laws  1899,  c.  4700,  §  c,  have  power  to  re- 
quire terminal  company  to  admit  railroad  company  to  privileges  and 
benefits  of  its  common  passenger  station;  Cutsinger  v.  City  of  Atlanta, 
142  Ga.  565,  Ann.  Gas.  1916C,  280,  L.  R.  A.  1915B,  1097,  83  S.  E.  267, 
State  may  authorize  municipalities  to  regulate  lodging-house  business; 
Railroad  Commission  v.  Louisville  etc.  R.  Co.,  140  Ga.  825,  Ann.  Oaa. 
1915A,  1018,  L.  R.  A.  1915E,  902,  80  S.  E.  331,  railroad  commission  may 
require  railroads  issuing  mileage  scrip  to  detach  same  on  trains  when  to 
be  used  wholly  within  State;  Southern  Bell  Telephone  etc.  Co.  v.  Beach, 
8  Ga.  App.  722,  70  S.  E.  138,  company  offering  telephone  service  to 
public  cannot  discriminate  between  patrons;  Idaho  Power  &  Light  Co. 
v.  Blonquist,  26  Idaho,  241,  Ann.  Cas.  1916E,  282,  141  Pac.  1088,  up- 
holding public  utilities  act  of  1914 ;  Utilities  Commission  v.  Bethany  Mut. 
etc.  Assn.,  270  111.  185,  110  N.  E.  335,  mutual  telephone  association 
not  serving  public  is  not  required  to  obtain  certificate  of  convenience 
and  necessity  from  public  utilities  commission;  State  Public  etc.  Comm. 
v.  Monarch  Refrigerating  Co.,  267  111.  534,  108  N.  E.  718,  refrigeration 
and  storage  warehouse  is  public  utility  subject  to  terms  of  public  utili- 
ties act ;  People  v.  Steele,  231  111.  347, 121  Am.  St.  Rep.  321,  14  L.  R.  A. 
(N.  S.)  361,  83  N.  E.  238,  State  may  impose  license  tax  on  and  regulate 
theater  business;  Chicago  v.  Cicero,  210  111.  298,  71  N.  E.  359,  uphold- 
ing Hurd's  Rev.  Stats.  1901,  p.  347,  §  26,  relating  to  organization  of 
sanitary  districts;  Inter-Ocean  Co.  v.  Associated  Press,  184  111.  448, 
75  Am.  St.  Rep.  189,  56  N.  E.  824,  holding  corporation  organized  to 
buy,  gather  and  accumulate  news  and  information,  can  make  no  dis- 
tinction with  reference  to  newspaper  publishers  desiring  to  purchase 
news  for  publication;  State  v.  Cadwallader,  172  Ind.  638,  87  N.  E. 
651,  where  plaintiff  and  defendant,  each  operating  telephone  exchange, 
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agreed  to  exchange  service  to  patrons,  and  defendant,  on  plaintiff's 
•refusal  to  pay  disputed  debt,  set  off  service,  plaintiff  could  not  compel 
connection  by  mandamus;  Southern  Indiana  By.  Co.  v.  Railroad  Com- 
mission, 172  Ind.  121,  87  N.  E.  969,  upholding  orders  of  railroad  com- 
mission fixing  rates;  State  v.  Barrett,  172  Ind.  179,  180,  87  N.  E.  11, 
upholding  statute  regulating  entries  into  coal  mines;  Western  Union 
Tel.  Co.  v.  State,  165  Ind.  492,  76  N.  E.  103,  where  telegraph  company 
in  connection  with  other  business  buys  continuous  market  quotations 
and  sells  same  to  others,  for  such  time  as  to  make  quotations  neces- 
sary to  business,  it  must  supply  them  to  all  on  equal  terms;  United 
States  Express  Co.  v.  State,  164  Ind.  211,  73  N.  E.  106,  upholding 
Burns'  Ann.  Stats.  1901,  §  3312a,  requiring  express  companies  to  de- 
liver parcels  to  consignees  in  cities  having  specified  population ;  Adams 
Express  Co.  v.  State,  161  Ind.  346,  67  N.  E.  1039,  upholding  Acts  1901, 
p.  149,  c.  93,  prohibiting  unjust  discrimination  by  express  company 
against  any  other  company  engaged  in  same  business;  Louisville  etc. 
R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  176,  177,  97  S.  W.  788,  para- 
graph 213  of  State  Constitution,  requiring  carrier  to  transfer  cars  to 
and  from  all  other  roads  with  equal  dispatch,  does  not  deprive  car- 
rier of  property  without  due  process;  Bedford  etc.  Stone  Co.  v.  Oman, 

115  Ky.  379,  73  S.  W.  1040,  railroad  managing  switch  from  its  line  to 
appellant's  quarry  cannot  refuse  to  transport  freight  belonging  to  ap- 
pellee, owner  of  nearby  quarry;  Morgan's  etc.  S.  S.  Co.  v.  Railroad 
Comm.,  127  La.  669,  53  South.  901,  rates  for  hauling  sugar  cane  fixed 
by  railroad  commission  held  unreasonable;  Yeatman  v.  Towers,  126 
Md.  518,  95  Atl.  160,  contract  for  furnishing  water  is  not  impaired  by 
regulation  of  water  rates  by  State;  Brown  v.  Gerald,  100  Me.  372, 
109  Am.  St.  Rep.  526,  70  L.  R.  A.  472,  61  Atl.  794,  electric  power  com- 
pany granted  right  of  eminent  domain  has  no  power  of  eminent  domain 
for  purpose  of  supplying  power  for  manufacturing  purposes;  Kenne- 
bec Water  Dist.  v.  Waterville,  97  Me.  201,  54  Atl.  12,  holding  Maine 
Water  Company  is  quasi-public  corporation  and  is  entitled  to  charge 
reasonable  rates  for  its  services;  State  v.  Potomac  Valley  Coal  Co., 

116  Md.  398,  81  Atl.  693,  mining  company  does  not  discharge  duties 
affecting  general  public,  by  reason  of  control  of  isolated  mining  com- 
munities; Yazoo  etc.  R.  Co.  v.  G.  W.  Bent  &  Co.,  94  Miss.  691,  22 
L.  R.  A.  (N.  S.)  821,  47  South.  809,  State  may  make  bill  of  lading  for 
receipt  of  goods  conclusive  against  carrier  when  in  hands  of  bona  fide 
holder;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  522,  523,  132  S.  W. 
1083,  construing  provisions  of  Constitution  relating  to  powers  of  legis- 
lature to  regulate  railway  rates;  House  v.  Mayes,  227  Mo.  641,  127 
S.  W.  310,  State  may  provide  that  sale  of  grain,  etc.,  shall  be  made 
on  basis  of  actual  weight;  State  v.  Standard  Oil  Co.,  218  Mo.  414,  116 
S.  W.  1030,  State  may  declare  forfeiture  of  corporate  franchise  for 
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violation  of  laws  against  combinations  in  restraint  of  trade;  Merchants' 
Exchange  v.  Knott,  212  Mo.  643,  111  S.  W.  572,  State  may  empower 
warehouse  commission  to  establish  State  inspection  of  grain;  State  v. 
Associated  Press,  159  Mo.  424,  60  S.  W.  94,  99,  102,  103,  107,  holding 
corporation  engaged  in  business  of  general  news  gathering  cannot  be 
interfered  with  by  State,  and  it  cannot  be  compelled  to  furnish  news 
to  relator  on  equal  terms  with  others;  Home  Telephone  Co.  v.  Granby 
etc.  Telephone  Co.,  147  Mo.  App.  240,  126  S.  W.  780,  telephone  company 
may  be  required  to  give  equal  facilities  to  all  companies  who  seek  con- 
nection with  its  system;  Vanderberg  v.  Kansas  City  Gas  Co.,  126  Mo. 
App.  607,  105  S.  W.  20,  gas  company  may  refuse  to  supply  gas  for 
premises  without  contract  with  tenant  in  possession,  who  alone  can  give 
access  to  premises;  State  v.  Howard,  96  Neb.  293,  147  N.  W.  694,  up- 
holding statute  fixing  maximum  rates  on  surety  and  fidelity  insurance; 
Wabaska  Electric  Co.  v.  City  of  Wymore,  60  Neb.  202,  82  N.  W.  627, 
holding  city  of  second  class  in  Nebraska  having  less  than  five  thousand 
inhabitants  has  no  authority  to  regulate  rates  of  electric  light  company ; 
Ex  parte  Kair,  28  Nev.  147,  80  Pac.  466,  upholding  Stats.  1903,  p.  33, 
imposing  penalty  on  anyone  working  more  than  eight  hours  a  day  in 
any  mine  or  ore-reduction  mill ;  State  v.  Maine  etc.  R.  R.  Co.,  77  N.  H. 
427,  92  Atl.  838,  fixing  railway  rates  is  exercise  of  legislative  power  of 
State;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility  Commrs.,  84 
N.  J.  L.  484,  87  Atl.  660,  stockholder  of  public  service  gas  company 
consolidated  after  public  service  companies  were  declared  subject  to 
public  regulation  takes  his  stock  subject  to  such  law;  McCarter  v.  Fire- 
men's Ins.  Co.,  74  N.  J.  Eq.  378,  379,  382,  383,  185  Am.  St.  Rep.  708,  18 
Ann  Gas.  1048,  29  L.  R.  A.  (N.  S.)  1194,  73  Atl.  82,  83,  84,  fire  insur- 
ance business  is  affected  with  public  interest,  and  contracts  tending  to 
injure  such  interest  may  be  enjoined ;  Aaron  v.  Ward,  203  N.  Y.  356,  88 
L.  R.  A.  (N.  S.)  204,  96  N.  E.  737,  person  whose  ticket  to  bathhouse 
has  been  revoked  may  recover  damages  for  indignity  inflicted  at  time 
by  manner  of  revocation ;  New  York  Cement  Co.  v.  Consolidated  Cement 
Co.,  178  N.  Y.  176,  70  N.  E.  453,  holding  part  of  canal  conveyed  under 
Laws  1899,  p.  958,  c.  469,  which  was  continued  in  use  after  abandon- 
ment of  balance  was  public  highway;  J.  M.  Pace  Mule  Co.  v.  Seaboard 
Air  Line  Ry.  Co.,  160  N.  C.  220,  76  S.  E.  514,  holding  common  carrier 
bound  to  carry  safely  and  deliver  in  reasonable  time,  and  cannot  by 
contract  relieve  itself  from  liability  for  loss  by  negligence;  Clinton- 
Dunn  Telephone  Co.  v.  Carolina  Telephone  etc.  Co.,  159  N.  C.  15,  74 
S.  E.  638,  telephone  company  voluntarily  connecting  with  another  line 
and  building  up  joint  service  cannot  arbitrarily  sever  connection,  and 
duty  to  continue  connection  extends  to  assignee  with  knowledge; 
Virginia-Carolina  Peanut  Co.  v.  Atlantic  Coast  Line  R.  R.,  155  N.  C. 
163,  71  S.  E.  77,  carrier  held  liable  to  undisclosed  principal  for  delay 
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in  delivering  freight  when  notified  of  need  of  prompt  delivery;  Reid  v. 
Southern  Ry.  Co.,  150  N.  C.  758,  17  Ann.  Gas.  247,  64  S.  E.  876,  uphold- 
.  ing  statute  imposing  penalty  of  fifty  dollars  a  day  for  refusal  to  receive 
freight  for  shipment;  Efland  v.  Southern  Ry.  Co.,  146  N.  C.  139,  59 
S.  E.  356,  statute  requiring  carriers  to  return  overcharge  on  demand 
within  sixty  days  and  providing  penalty  is  valid;  Corporation  Comm.  v. 
Atlantic  Coast  Line  R.  Co.  (Railroad  Connection  Case),  137  N.  C.  15, 
49  S.  E.  196,  upholding  Acts  1899,  pp.  291,  304,  §§1,  21,  giving  corpo- 
ration commission  power  to  require  railroad  to  make  reasonable  con- 
nection with  trains  of  other  roads ;  Hilton  Lumber  Co.  v.  Atlantic  Coast 
Line  R.  Co.  (Railroad  Discrimination  Case),  136  N.  C.  483,  48  S.  E.  814, 
under  Laws  1899,  p.  301,  c.  164,  §  13,  railroad  carrying  raw  materials 
to  factories  cannot  charge  factory  which  agrees  to  ship  manufactured 
product  over  same  road  less  than  it  charges  factory  refusing  to  so 
agree ;  Newark  Natural  Gas  etc.  Co.  v.  City  of  Newark,  92  Ohio  St.  401, 
111  N.  E.  152,  upholding  rates  fixed  for  public  service  gas  company; 
East  Ohio  Gas  Co.  v.  City  of  Akron,  81  Ohio  St.  57,  18  Ann.  Cas.  332, 
26  L.  R.  A.  (N.  S.)  92,  90  N.  E.  43,  gas  company  continuing  to  exer- 
cise indeterminate  franchise  in  city  may  be  compelled  to  serve  public 
without  discrimination;  State  v.  Corvallis  etc.  R.  Co.,  59  Or.  457,  117 
Pac.  982,  railroad  commission  may  require  railroad  to  erect  passenger 
waiting-room  and  freight  depot  at  station;  State  v.  Mullins,  87  S.  C. 
512,  70  S.  E.  10,  statute  prohibiting  cotton  buyer  from  deducting  for 
bagging  and  ties  from  price  of  any  bale  where  not  exceeding  six  per 
cent  of  gross  weight  of  bale  is  valid  exercise  of  police  power;  Great 
Falls  Power  Co.  v.  Webb,  123  Tenn.  597,  133  S.  W.  1109,  where  electric 
corporation  exercises  right  of  eminent  domain  on  ground  of  public  use, 
legislature  acquires  power  to  regulate  its  rates  and  service,  though  not 
expressly  provided  in  charter;  Webster  v.  State,  110  Tenn.  605,  82  S.  W. 
182,  upholding  act  prohibiting  sale  of  liquor  within  four  miles  of  in- 
stitutions of  learning,  though  sales  by  manufacturers  in  wholesale  pack- 
ages exempted;  Knoxville  v.  Knoxville  Water  Co.,  107  Tenn.  671,  64 
S.  W.  1081,  holding  under  act  of  1877,  Tennessee,  right  to  fix  water 
rates  was  continuing  right,  and  the  fact  that  it  had  once  exercised  it 
did  not  preclude  it  from  passing  act  of  March  30,  1901 ;  Rutland  Light 
etc.  Co.  v.  Clarendon  Power  Co.,  86  Vt.  51,  44  L.  R.  A.  (N.  fi.)  1204, 
83  Atl.  334,  distinction  between  public  and  private  use  is  same  when 
question  is  right  to  exercise  power  of  eminent  domain,  as  when  question 
is  right  to  regulate;  Lawrence  v.  Rutland  R.  Co.,  80  Vt.  389,  13  Ann. 
Cas,  475,  15  L.  R.  A.  (N.  S.)  350,  67  Atl.  1097,  upholding  statute  requir- 
ing railway  companies  to  pay  employees  weekly;  Town  of  Clarendon 
v.  Rutland  R.  R.  Co.,  75  Vt.  16,  52  Atl.  1060,  upholding  Vt.  Stats.  3846, 
providing  that  town  in  which  railroad  crossing,  bridge  or  culvert  is 
located  may  repair  or  rebuild  same  at  company's  cost  where  selectmen 
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decide  that  such  repair  or  rebuilding  is  necessary  for  public  safety,  and 
railroad  after  notice  has  failed  so  to  do;  Hunter  v.  Commonwealth, 
107  Va.  911,  60  S.  E.  102,  wharf  leased  to  steamboat  company  for  share 
of  traffic  charge  but  used  by  public  without  compensation  is  not  within 
section  1294  o,  Code  1904,  requiring  certain  accommodations  to  be  pro- 
vided; Commonwealth  v.  Atlantic  Coast  Line  R.  Co.,  106  Va.  70,  117 
Am.  St.  Rep.  983,  9  Ann.  Cas.  1124,  7  L.  R.  A.  (N.  S.)  1086,  55  S.  E. 
575,  holding  State  could  require  carrier  to  sell  mileage  books  of  five 
hundred  miles  at  two  cents  a  mile ;  Fallsburg  Power  &  Mfg.  Co.  v.  Alex- 
ander, 101  Va.  109,  43  S.  E.  198,  holding  legislature  cannot  authorize 
corporation  to  condemn  private  property  in  order  to  locate  plant  for 
manufacture  and  generation  of  water-power,  light  or  heat  to  be  util- 
ized, transmitted  and  distributed  to  any  place  for  company's  use  or  for 
use  of  individuals;  State  v.  Bridges,  87  Wash.  263,  151  Pac.  492,  up- 
holding statute  giving  port  commissioner  of  Seattle  power  to  construct 
ice  and  cold  storage  warehouse  though  creating  competition  with  pri- 
vate warehouses ;  State  v.  Northern  Express  Co.,  80  Wash.  325,  141  Pac. 
763,  foreign  express  company  may  withdraw  from  intrastate  business 
and  be  exempt  from  public  service  commission  law;  State  v.  Superior 
Court,  67  Wash.  41,  58  Ann.  Gas.  1913D,  78,  L.  R.  A.  19150,  287,  120 
Pac.  863,  869,  telephone  companies  organized  under  provisions  of  Con- 
stitution, art.  XII,  are  subject  to  legislative  control,  and  city  may  fix 
reasonable  rates  therefor;  Puget  Sound  Electric  Ry.  Co.  v.  Railroad 
Comm.,  65  Wash.  83,  Ann.  Gas.  1913B,  763,  117  Pac.  743,  upholding 
order  of  railroad  commission  reducing  rates  on  certain  street-car  lines 
below  those  of  other  lines  as  not  discriminatory  under  facts  of  case; 
State  v.  White  River  Power  Co.,  39  Wash.  667,  2  L.  R.  A.  (N.  S.)  842, 
82  Pac.  152,  taking  land  by  power  company  which  has  no  power  to  enter 
cities  is  taking  for  private  use ;  Wingrove  v.  Public  Service  Comm.,  74 
W.  Va.  194,  81  S.  E.  736,  coal-mining  company  which  also  furnishes 
electric  light  to  all  persons  applying  held  to  be  public  utility  subject  to 
public  service  commission;  Carnegie  Natural  Gas  Co.  v.  Swiger,  72 
W.  Va.  571,  46  L.  R.  A.  (N.  S.)  1073,  79  S.  E.  9,  holding  pipe-line  com- 
pany could  condemn  right  of  way  as  for  public  use;  Pittsburg  Hydro- 
Electric  Co.  v.  Liston,  70  W.  Va.  90,  40  L.  R.  A.  (N.  S.)  602,  73  S.  E. 
89,  legislature  may  confer  right  of  eminent  domain  on  electric  power, 
heat,  light  and  traction  companies;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67 
W.  Va.  199,  205,  67  S.  E.  643,  646,  two  cent  passenger  rate  statute  held 
void  as  confiscatory;  City  of  Madison  v.  Madison  Gas  etc.  Co.,  129  Wis. 
264,  116  Am.  St.  Rep.  944,  9  Ann.  Gas.  819,  8L.B.A.  (N.  S.)  529,  108 
N.  W.  68,  equity  may  enjoin  charging  of  excessive  rates  by  public  ser- 
vice gas  company,  in  absence  of  legislative  restriction  on  rate;  dissent- 
ing opinion  in  Southern  Ry.  Co.  v.  Melton,  133  Ga.  314,  65  S.  E.  681. 
majority  upholding  rule  of   railroad  commission  requiring  railroads  to 
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furnish  ears  promptly  and  imposing  penalties  for  violation;  dissenting 
opinion  in  State  v.  Johnson,  61  Kan.  848,  60  Pac.  1083,  majority  hold- 
ing chapter  28,  Laws  Special  Session,  1898,  Kansas,  relating  to  court 
of  visitation,  is  unconstitutional,  because  legislative,  judicial  and  ad- 
ministrative powers  are  commingled;  dissenting  opinion  in  McCully  v. 
Chicago  etc.  Ry.  Co.,  212  Mo.  30, 110  S.  W.  719,  majority  holding  statute 
requiring  railroad  to  furnish  free*  return  passage  to  shippers  of  stock 
by  carload  was  void  as  being  confiscatory;  dissenting  opinion  in  Pueblo 
of  Isleta  v.  Tondre,  18  N.  M.  398,  137  Pac.  89,  majority  holding  statute 
regulating  community  acequias  did  not  give  right  to  change  point  of 
diversion    of  one   constructed    before   passage    of   statute;    dissenting 
opinion  in  Wright  v.  Hart,  182  N.  Y.  350,  2  L.  R.  A.  (N.  S.)  S38,  75 
N.  E.  411,  majority  holding  void  Laws  1902,  p.  1249,  c.  528,  making 
sales  of  stock  of  goods  in  bulk  fraudulent  and  void  as  to  creditors  unless 
certain  conditions  complied  with ;  dissenting  opinion  in  Minneapolis  etc. 
R.  Co.  v.  State  Board  Ry.  Commrs.,  30  N.  D.  239,  152  N.  W.  521,  ma- 
jority holding  order  railroad  commission  requiring  separate  daily  pas- 
senger service  on  branch  line  was  confiscatory. 

The  following  late  cases  cite  the  principal  case  to  this  point  but 

distinguish  it:  Weems  Steamboat  Co.  v.  People's  Steamboat  Co.,  214 

U.  S.  356,  58  L.  Ed.  1029,  29  Sup.  Ct.  661,  private  wharf  on  navigable 

stream  is  not  subject  to  public  use,  and  third  person  acquires  no  right 

to  use  it  on  tender  of  compensation  therefor;  Louisville  etc.  R.  R.  Co.  v. 

^est  Coast  Naval"  etc.  Co.,  198  U.  S.  500,  49  L.  Ed.  1142,  25  Sup.  Ct. 

45,  wharf  in  city  harbor  at  foot  of  public  street,  built  by  railroad  for 

I^Pose  °^  facilitating  transportation  of  through  freight,  is  not  public 

"%#*£  of  which  shipper  can  demand  use  on  payment  of  hire;  Chicago 

j//»     £&y.  Co.  v.  Ketchum,  212  Fed.  996,  Iowa  statute  providing  for  re- 

*     ^s*3L    fare  on  railroads  to  and  from  city  in  which  State  fair  is  held 

o/^irig  its  continuance  is  void;  Wilmington  City  Ry.  Co.  v.  Taylor,  198 

%*? *d3.~       H86,  enjoining  enforcement  of  order  of  public  utility  board  fixing 

^V**«e*    railway  rates  as  without  due  process;  American  Surety  Co.  v. 


* 


<^l-i«.H.^*nberger,  183  Fed.  639,  State  cannot  fix  charges  of  surety  company; 
City  of  Chicago  v.  M.  &  M.  Hotel  Co.,  248  111.  273,  274,  93  N.  E.  756, 
tindex-  city  and  village  act,  village  cannot  regulate  and  license  hotel- 
~»g;  In  re  Purl's  Estate,  147  Mo.  App.  119,  125  S.  W.  853,  private 
is  not  quasi  corporation  under  banking  law,  and  on  death  of 
r,  Secretary  of  State  cannot  by  receiver  administer  its  affairs; 
ah  Boom  Co.  v.  Greenwood  Timber  Co.,  88  Wash.  573,  153  Pac. 
&*®9  ^>ublic  service  commission  has  no  jurisdiction,  under  statutes,  to 
fi3^  ol-*  OTges  for  rafting  and  booming,  •  question  of  reasonable  charges 
*>eirxS"  for  courts;  dissenting  opinion  in  United  States  v.  Ohio  Oil  Co., 
S3*  XT.  S.  565,  567,  58  L.  Ed.  1472,  1473,  34  Sup.  Ct.  956,  majority  hold- 
*^=»    ^^.lid  statute  requiring  interstate  carriers  of  oil  by  pipe-line  to  be- 
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come  common  carriers;  dissenting  opinion  in  German  Alliance  Insl  Co. 
v.  Levis,  233  U.  S.  424,  425,  L.  R.  A-  19150,  1189,  58  L.  Ed.  1027,  34 
Sup.  Ct.  612,  majority  upholding  Kansas  statute  of  1909  regulating  fire 
insurance  rates;  dissenting  opinion  in  McCarter  v.  Firemen's  Ins.  Co., 
74  N.  J.  Eq.  394,  395,  396,  399,  404,  135  Am.  St.  Rep.  708,  18  Ann.  Oas. 
1048,  29  L.  R.  A.  (N.  S.)  1194,  73  Atl.  414,  415,  416,  418,  business  of 
fire  insurance  is  affected  with  public  interest,  and  contracts  tending  to 
affect  such  interest  injuriously  may  be  enjoined. 

The  syllabus  proposition  is  criticised  in  dissenting  opinion  in  State  v. 
Northern  Express  Co.,  80  Wash.  330,  141  Pac.  765,  but  the  majority 
holds  that  a  foreign  express  company  could  withdraw  from  intrastate 
business  and  escape  operation  of  public  service  commission  law. 

Whether  the  Munn  doctrine  be  sound  or  unsound,  it  is  certain,  from 
an  examination  of  the  citations,  that  it  has  been  accepted  and  acted 
upon  by  the  courts  in  a  great  number  of  cases;  and  it  seems  safe  to  say 
that  it  is  now  generally  regarded  as  "too  well  settled  to  be  longer  the 
subject  of  controversy":  Rushville  v.  Rushville  National  Gas  Co.,  132 
Ind.  584, 15  L.  R.  A.  325,  28  N.  E.  856,  decided  in  1892 ;  see,  also,  Zanes- 
ville  v.  Zanesville  Gas  Light  Co.,  47  Ohio  St.  1,  23  N.  E.  55;  Hockett  v. 
State,  105  Ind.  258,  55  Am.  Rep.  206,  5  N.  E.  183 ;  State  v.  Chicago  etc. 
R.  R.  Co.,  38  Minn.  281,  37  N.  W.  782 ;  State  v.  City  of  St.  Louis,  145 
Mo.  574,  25  Am  St.  Rep.  889,  62  Am.  St.  Rep.  289,  292,  42  L.  R.  A.  122, 
46  S.  W.  987;  Nash  v.  Page,  80  Ky.  539,  44  Am.  Rep.  490;  Leep  v.  St. 
Louis  etc.  Ry.  Co.,  58  Ark.  416,  41  Am.  St  Rep.  115,  28  L.  R.  A.  268, 
25  S.  W.  77.     Criticised  in  State  v.  Brass,  2  N.  D.  508,  52  N.  W.  408. 

As  to  When  Property  is  Affected  With  a  Public  Interest. — And,  first, 
as  to  whose  employments  which,  on  the  direct  authority  of  Munn  v. 
Illinois,  are  now  held  subject  to  public  regulation,  but  which  would 
undoubtedly  sooner  or  later  have  been  so  declared  by  the  courts  had 
the  doctrine  of  the  Munn  case  never  been  announced,  because  ample 
common-law  precedent  and  authority  existed  for  so  declaring  them.  It 
is  well  settled  that  common  carriers  come  within  this  definition.  Upon 
this  point  the  authorities  are  all  agreed,  including,  as  has  been  shown 
in  the  discussion  above,  the  learned  judges  who  dissented  from  the  doc- 
trine of  the  Munn  case.  The  cases,  however,  recognize  Munn  v.  Illinois 
as  the  leading  case  on  the  point  in  this  country.  It  has  been  cited  as 
applying  to  railroads.  This  was  the  first  application  of  the  doctrine 
and  determined  the  other  granger  cases  (Chicago  etc.  R.  R.  Co.  v.  Iowa, 
94  U.  S.  155,  24  L.  Ed.  94,  Peik  v.  Chicago  etc.  R.  R.  Co.,  94  U.  S.  164, 
24  L.  Ed.  97,  Chicago  etc.  R.  R.  Co.  v.  Ackley,  94  U.  S.  179,  24  L.  Ed.  99, 
Winona  etc.  R.  R.  Co.  v.  Blake,  94  U.  S.  180,  24  L.  Ed.  102,  and  Stone 
v.  Wisconsin,  94  U.  S.  181,  24  L.  E<L  102) ;  and  since  then  it  has  been 
repeatedly  declared  as  the  settled  rule  of  law  (Georgia  R.  R.  etc.  Co.  v. 
Smith,  128  U.  S.  180,  32  L.  Ed.  880,  9  Sup.  Ct.  47;  Boston  etc  R.  R.  Co. 
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f.  County  Commrs.,  79  Me.  386,  10  Atl.  113,  Wellman  v.  Chicago  etc. 
Ry.  Co.,  83  Mich.  592,  47  N.  W.  489,  Sinking  Fund  Cases,  99  U.  S.  747, 
25  L.  Ed.  511,  State  v.  Republican  etc.  R.  R.  Co.,  17  Neb.  647,  52  Am. 
Rep.  424,  24  N.  W.  329,  State  v.  Wabash  etc.  R.  R.  Co.,  83  Mo.  144, 
Stimson  v.  Muskegon,  Booming  Co.,  100  Mich.  350,  -59  N.  W.  143,  and 
Ruggles  v.  Illinois,  108  U.  S.  531,  535,  536,  541,  27  L.  Ed.  815,  816,  818, 
12  Sup.  Ct.  836).  In  {he  more  recent  cases  the  right  of  the  legislature 
"to  take  such  proper  action  as  may  be  deemed  necessary  to  secure  to 
the  people  reasonable  charges1'  is  admitted  without  argument  (Chicago 
etc.  R.  R.  Co.  v.  Minnesota,  134  U.  S.  461,  33  L.  Ed.  983,  10  Sup.  Ct. 
703;  Jacobson  v.  Wisconsin  etc.  R.  R.  Co.,  71  Minn.  528,  530,  70  Am. 
St.  Rep.  361,  363,  40  L.  R.  A.  391,  392,  74  N.  W.  894,  895 ;  Chicago,  B. 
&  Q.  R.  R.  Co.  v.  Jones,  149  111.  377,  41  Am,  St.  Rep.  385,  24  L.  R.  A. 
144,  37  N.  E.  251 ;  Lake  Shore  Ry.  Co.  v.  Smith,  173  U.  S.  696,  43  L.  Ed. 
864,  19  Sup.  Ct.  570 ;  People  v.  Warden  of  City  Prison,  157  N.  Y.  145, 
43  L.  R.  A.  275,  51  N.  E.  1016 ;  Northern  Pac.  R.  R.  v.  Barnes,  2  N.  D. 
346,  51  N.  W.  395 ;  Attorney  General  v.  Old  Colony  R.  R.  Co.,  160  Mass. 
86,  96,  6  L.  R.  A.  860,  863,  35  N.  E.  255,  260).  Steamboats,  as  common 
carriers,  are  also  within  the  ruling  (Board  of  Canal  Commrs.  v.  Wil- 
lamette Transp.  etc.  Co.,  6  Or.  219;  People  v.  Warden  of  City  Prison, 
157  N.  Y.  145,  43  L.  R.  A.  275,  51  N.  E.  1016).  Telephone  and  tele- 
graph companies,  although  modern  inventions,  and  not  common  carriers 
in  a  strict  sense  of  that  term,  may  fairly  be  classified  here.  It  is  well 
settled  that  their  charges  are  subject  to  public  regulation  (Western 
Union  Tel.  Co.  v.  Pendleton,  95  Ind.  12,  48  Am.  Rep.  692;  Hockett  v. 
State,  105  Ind.  250,  55  Am.  Rep.  201,  5  N.  E.  178;  Central  Union  Tel. 
Co.  v.  Bradbury,  106  Ind.  1,  5  N.  E.  721 ;  Central  etc.  Tel.  Co.  v.  State, 
118  Ind.  194,  10  Am,  St.  Rep.  114,  19  N.  E.  604;  Chesapeake  etc.  Tel. 
Co.  v.  Baltimore  etc.  Tel.  Co.,  66  Md.  399,  59  Am.  Rep.  167,  7  Atl.  809; 
Webster  Tel.  Case,  17  Neb.  126,  52  Am.  Rep.  409,  22  N.  W.  237;  Missouri 
v.  Bell  Tel.  Co.,  23  Fed.  539 ;  Brown  v.  Western  Union  Tel.  Co.,  6  Utah, 
236,  21  Pac.  990 ;  State  v.  Delaware  etc.  Tel.  Co.,  47  Fed.  633) .  The  doc- 
trine has  been  extended  to  railroad  terminal  companies,  which  have  been 
held  affected  with  a  public  interest  and  subject  to  public  regulation  (Ryan 
v.  Louisville  Term.  Co.,  102  Tenn.  119,  125,  45  L.  R.  A.  307,  308,  50 
S.  W.  746,  747). 

There  are  also  other  instances  of  property  held  to  be  affected  with 
a  public  interest  at  common  law,  and  now  so  held  on  the  authority  of 
the  Munn  case.  Thus  the  Federal  Supreme  Court  has  declared  steam 
gristmills  to  be  within  this  category,  and  upon  this  ground  affirmed  the 
issue  of  bonds  by  a  townsEp  to  aid  in  their  construction,  adding  obiter 
that  it  would  be  competent  for  the  legislature  to  regulate  their  tolls  and 
charges  (Burlington  v.  Beasley,  94  U.  S.  314,  24  L.  Ed.  164).    The  right 
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to  regulate  hacks  exists  at  common  law,  as  has  been  seen,  and  may  be 
exercised  by  a  municipality  (Lindsey  v.  Anniston,  104  Ala.  261,  S3  Am. 
St  Rep.  45,  27  L.  R.  A.  436,  16  South.  546).  The  legislature  of  Maine 
has  imposed  certain  regulations  on  gristmills  in  that  State  as  being 
devoted  to  a  public  use  (State  v.  Edwards,  86  Me.  105,  41  Am.  St.  Rep. 
530,  25  L.  R.  A.  505,  29  Atl.  948) ;  of  such  a  nature  also  are  the  tobacco 
warehouses  in  Kentucky  as  has  been  noted  above  (Nash"  v.  Page,  80  Ky. 
539,  44  Am.  Rep.  490).  The  Supreme  Court  of  Illinois  has  invoked 
the  aid  of  this  doctrine  to  justify  certain  city  ordinances  respecting 
wharves  (Chicago  Dock  Co.  v.  Garrity,  115  111.  155,  3  N.  E.  448) ;  and 
the  Washington  Supreme  Court  recognizes  them  as  a  public  use  (Bar- 
rington  v.  Commercial  Dock  Co.,  15  Wash.  175,  33  L.  R.  A.  117,  45  Pac. 
749).  The  Supreme  Court  of  Arkansas  has  held  that  a  statute  requiring 
tavern-keepers  to  take  out  a  license  was  a  legitimate  exercise  of  the 
police  power,  citing  Munn  v.  Illinois,  and  referring  to  the  fact  that  the 
business  is  affected  with  a  public  interest  (Bostick  v.  State,  47  Ark. 
126,  14  S.  W.  476). 

It  has  been  held  that  places  of  public  amusement,  such  as  theaters 
or  parks,  are  affected  with  a  public  interest.  Speaking  with  reference 
to  the  right  of  Congress  to  prohibit  discrimination  against  any  person 
in  inns,  public  conveyances,  theaters  and  places  of  public  amusement, 
by  reason  of  race  or  color,  Mr.  Justice  Harlan  declared  that  such  places 
"are  clothed  with  a  public  interest,  because  used  in  a  manner  to  make 
them  of  public  consequence,  and  to  affect  the  community  at  large. 
The  law  may  therefore  regulate  to  some  extent  the  mode  in  which  they 
shall  be  conducted,  and  consequently  the  public  have  rights  in  respect 
of  such  places  which  may  be  vindicated"  (Civil  Rights  Cases,  109  U.  S. 
42,  27  L.  Ed.  850,  3  Sup.  Ct.  44;  and  see  United  States  v.  Taylor,  9 
Biss.  473,  3  Fed.  563).  In  People  v.  King,  110  N.  Y.  428,  6  Am.  St.  Rep. 
396, 1  L.  R.  A.  295,  18  N.  E.  247,  it  was  held,  following  Munn  v.  Illinois, 
that  owners  of  places  of  public  amusement,  by  devoting  their  property 
to  this  quasi  public  use,  "gave  the  legislature  a  right  to  interfere," 
and  that  a  statute  forbidding  the  exclusion  of  any  person  from  such 
places  by  reason  of  race  or  color,  was  a  legitimate  exercise  of  the 
police  power.  But  the  public  interest  in  places  of  public  amusement 
is  of  a  limited  order,  and  its  protection  does  not  require  a  regulation 
of  rates  of  charge,  nor  justify  many  other  public  regulations  that  may 
rightly  be  imposed  upon  some  other  employments.  Thus,  it  has  been 
held  that  the  owner  of  a  resort  known  as  Point  of  Lookout  Mountain, 
who  had  made  an  exclusive  agreement  with  one  carrier,  could  not  be 
compelled  to  allow  the  plaintiff,  also  a  common  carrier,  to  bring  pas- 
sengers into  her  park.  The  court  went  so  far  as  to  hold,  however, 
that  the  property  was  not  affected  with  a  public  interest  at  all;  and 
that  the  fact  that  the  park  had  long  been  a  popular  resort  for  sight- 
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seers,  that  an  admission  fee  was  charged,  and  that  a  tax  was  imposed 
by  the  State,  did  not  render  the  use  a  public  one.  Key,  J.,  who  deliv- 
ered the  opinion,  declared  that  the  courts  had  been  obliged  to  hold  grain 
elevators  affected  with  a  public  interest,  by  public  necessity,  which  did 
not  operate  in  the  case  at  bar  (Sharp  v.  Whiteside,  19  Fed.  156). 

An  interesting  application  of  the  Munn  doctrine  is  made  by  another 
Illinois  case.  There  the  market  quotations  of  the  Chicago  board  of 
trade  were  held  to  be  affected  with  a  public  interest  and  subject  to 
public  regulations.  The  question  was  as  to  the  right  of  the  court  to 
•  compel  the  board  of  trade  to  furnish  its  market  quotations  to  plaintiff, 
it  being  shown  that  it  was  in  the  habit  of  furnishing  them  to  all  other 
applicants.  It  was  argued  that  the  defendant  was  a  private  corpora- 
tion and  in  no  wise  subject  to  public  control.  But  the  court  held  that 
its  market  quotations,  while,  perhaps,  private  property  originally,  had 
through  the  methods  of  their  use  become  affected  with  a  public  interest, 
and  therefore  subject  "to  such  regulation  of  the  legislature  and  courts 
as  is  necessary  to  prevent  injury  to  such  public  interest"  (New  York 
etc.  Stock  Exchange  v.  Board  of  Trade,  127  111.  158, 11  Am.  St.  Rep.  107, 
109,  2L.R.A.  413,  19  N.  E.  856). 

There  are  a  number  of  cases  in  which  the  courts  have  attached  a 
special  significance  to  the  fact  that  the  business  is  a  natural  or  virtual 
monopoly   (State  v.  Edwards,  86  Me.  105,  41  Am.  St.  Rep.  530,  25 
L.  R.  A.  505,  29  Atl.  948,  and  State  v.  Loomis,  115  Mo.  329,  21  L.  R.  A. 
808,  22  S.  W.  356).     Such,  for  instance,  is  the  business  of  a  municipal 
gas  or  water  company ;  and  it  is  well  settled  that  property  embarked  in 
such  employments  is  devoted  to  a  public  use  (State  v.  Columbus  Gas- 
Light  etc.  Co.,  34  Ohio  St.  572,  32  Am.  Rep.  390;  and  see  In  re  Pryor, 
55  Kan.  730,  49  Am.  St.  Rep.  284,  29  L.  R.  A.  401,  41  Pac.  960,  Rush- 
ville  v.  Rushville  Natural  Gas  Co.,  132   Ind.  575,  15  L.  R.  A.  321,  28 
N.  E.  853,  Zanesville  v.  Zanesville  Gas  Light  Co.,  47  Ohio  St.  1,  23 
N.  E.  55). 

In  affirming  the  right  of  a  municipality  to  regulate  the  rates  charged 
for  gas  and  by  the  city  gas  company,  the  Supreme  Court  of  Ohio  dis- 
cussed the  grounds  upon  which  the  right  is  based.  Defendant  had 
insisted  that  property  devoted  to  a  public  use,  or  business  affected 
with  a  public  interest,  means  property  or  business  devoted  to  the 
transportation  or  care  of  the  persons  or  property  of  others;  that  "the 
*r  ^ifacturer  who  uses  his  vehicles  for  the  sole  purpose  of  carrying 
M  ^)wn  goods  to  market  or  transporting  his  own  employees  to  busi- 
,  or  his  wharf  or  warehouse  or  elevators  for  landing,  moving  or 
ng  his  own  grain  .  .  .  does  not  give  a  public  character  to  his  prop- 
or  business,  although  every  article  manufactured  by  him  is  for 
to,  and  is  needed  by,  the  public  and  by  every  individual"  (Zanes- 
v.  Zanesville  Gaslight  Co.,  47  Ohio  St.  1,  19,  20).    But  the  court 
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said:  "Whatever  there  is  in  this  distinction  it  is  not  sufficient  to  con- 
stitute a  difference;  and  does  not  satisfy  the  whole  reason  of  the  prin- 
ciple upon  which  the  government  interferes  to  regulate  prices.  It  is 
true  the  public  has  not  the  use  of  the  property  of  a  gas  company  as  it 
has  of  a  ferry,  nor,  probably,  as  it  has  of  a  warehouse,  yet  a  gas  com- 
pany  controls  and  supplies  a  public  want  in  a  position  that  gives  it,  or 
may  do  so,  a  virtual  monopoly  of  the  supply.  ...  It  is  the  virtual 
monopoly  of  the  supply  of  the  want  that  gives  to  the  public  the  right 
to  regulate  the  price  demanded  for  it'1  (47  Ohio  St.  33;  to  the  same 
effect  are  Rushville  v.  Rushville  Natural  Gas  Co.,  132  Ind.  575,  15 
LR.A.  321,  28  N.  E.  853,  and  In  re  Pryor,  55  Kan.  730,  49  Am.  St.  Rep. 
280,  284,  29  L.  R.  A.  401,  41  Pac.  960).  The  business  of  handling  and 
yarding  stock  in  stockyards  at  large  commercial  centers  has  been  held 
to  be  affected  with  a  public  interest  and  subject  to  regulation  as  to  rates 
of  charge;  and  this  largely  upon  the  ground  that  "many  people  are 
compelled  to  become  their  patrons"  (Cotting  v.  Kansas  City  Stock 
Sards,  82  Fed.  852). 

The  same  principle  as  the  basis  of  the  right  to  regulate  was  clearly 
set  forth  by  Chief  Justice  Waite  in  a  case  decided  in  1884,  holding  that 
a  California  municipal  water  company  was  subject  to  public  regulation 
as  to  its  rates  of  charge.  "That  it  is  within  the  power  of  the  govern- 
ment," he  observed,  "to  regulate  the  prices  at  which  water  shall  be  sold 
by  one  who  enjoys  a  virtual  monopoly  of  the  sale,  we  do  not  doubt. 
That  question  was  settled  by  what  was  decided  on  full  consideration 
in  Munn  v.  Illinois"  (Spring  Valley  Water  Works  v.  Schottler,  110 
U.  S.  354,  28  L.  Ed.  176,  4  Sup.  Ct.  51;  see,  also,  Griffin  v.  Goldsboro 
Water  Co.,  122  N.  C.  207,  208,  41  L.  R.  A.  241,  242,  30  S.  E.  319,  320, 
Rogers  Pk.  Water  Co.  v.  Fergus,  178  111.  577,  53  N.  E.  364;  see,  also, 
Spring  Valley  Water  Works  v.  San  Francisco,  61  Cal.  3,  Spring  Valley 
Water  Works  v.  San  Francisco,  82  Cal.  286,  16  Am.  St.  Rep.  116, 
6LB.A.  756,  22  Pac.  910,  Danville  v.  Danville  Water  Co.,  178  111.  309, 
310,  69  Am.  St.  Rep.  309,  310,  53  N.  E.  122 ;  State  v.  Edwards,  86  Me. 
105,  41  Am.  St.  Rep.  530,  25  L.  R.  A.  505,  29  Atl.  948,  State  v.  Scougal, 
3  S.  D.  75,  44  Am.  St.  Rep.  772,  15  L.  R.  A.  486,  51  N.  W.  865,  Spring 
Valley  Water  Works  v.  Bartlett,  8  Sawy.  588,  589,  16  Fed.  639,  641, 
Dueber  Watch-Case  Mfg.  Co.  v.  Howard  etc.  Co.,  66  Fed.  645,  14 
C.  C.  A.  14). 

A  Colorado  case  involved  the  right  of  the  court  to  compel  the  de- 
fendant, an  irrigation  company,  to  furnish  applicant  with  water  at  the 
rate  fixed  by  law.  The  court  held  that  the  defendant  was  bound  to 
furnish  the  water  so  long  as  it  had  any  undisposed  of.  The  regula- 
tion of  water  companies  was  provided  for  by  statute,  but  the  court 
declared,  obiter,  that  there  would  be  strong  grounds  for  saying  on  the 
authority  of  Munn  v.  Illinois,  that  it  was  a  business  affected  with  a 
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public  interest  and  subject  to  the  control  of  the  court,  since  (1)  the 
carrier  voluntarily  engages  in  the  business;  (2)  it  is  generally  a  mo- 
nopoly along  the  line  of  its  canal;  (3)  "its  vocation,  together  with  the 
use  of  its  property,  are  closely  allied  to  the  public  interest,  and  its 
conduct  in  connection  therewith  naturally  affects  the  community  at 
large"  (Wheeler  v.  Northern  Colorado  Irr.  Co.,  10  Colo.  589,  590,  3 
Am.  St.  Rep.  607,  17  Pac.  490) ;  and  this  dictum  is  supported  by  a  de- 
cision of  the  very  point  in  a  later  case  (White  v.  Farmers'  High  line 
Canal  etc.  Co.,  22  Colo.  198,  31  L.  R.  A.  830,  43  Pac.  1030). 

The  grain  elevator  cases'  prompt  acceptance,  in  modified  form  only, 

,°f  the  theory  that  the  existence  of  a  monopoly  is  a  reliable  test  of  the 

^ght  of  public  regulation.    In  the  Munn  case  it  cannot  be    doubted 

hat  the  Chicago  grain  elevators  were  held  affected  with  a  public  interest 

**1&ely  because  they  stood  in  the  highway  of  commerce  and  levied  com- 

^    **ol,y  toll  upon  the  grain  trade  passing  from  the  northwest  to  the 

AA       ^  states  and  the  seaboard  (see  Stewart  v.  Great  Northern  Ry.  Co., 

«*  JMinn.  517,  S3  L.  R.  A.  429,  68  N.  W.  209,  and  Sinking  Fund  Cases, 

#0  TJ-    S.  747,  25  L.  Ed.  611).    But  in  the  Budd  case  the  same  weight 

tt**&    xi ot  given  to  the  existence  of  a  monopoly,  nor  does  it  appear  that 

ttj*?      Xixiffalo  warehousemen  enjoyed  the  same  strategic  advantages  of 

position  in  the  ability  to  exclude  competition  by  reason  of  the  limited 

of  points  accessible  to  both  car  and  boat.  Furthermore,  the 
"ork  law  included  three  cities,  and  not  one  only  (People  v.  Budd, 
-  Y.  18, 15  Am.  St.  Rep.  472,  5  L.  R.  A.  566,  22  N.  E.  676,  affirmed 
^d  v.  New  York,  143  U.  S.  547,  36  L.  Ed.  266,  12  Sup.  Ct.  477). 
a  third  case  went  still  further  and  upheld  a  North  Dakota  law 
xig  all  grain  warehouses  in  the  State  public  warehouses,  estab- 
a  maximum  rate  for  storing  and  handling  grain,  and  requiring 
►usemen  to  insure  the  grain  for  the  owners'  benefit  (Brass  v. 
Dakota,  153  U.  S.  399,  38  L.  Ed.  760,  14  Sup.  Ct.  860;  affirming 
-  497,  499,  52  N.  W.  413,  414).  The  absence  of  monopoly  features 
le  warehousing  business,  to  which  this  law  was  made  applicable, 
siy  strongly  urged  upon  the  court  as  compelling  the  annulment 
s  legislation,  but  was  effective  only  in  adding  to  the  number  of 
s  sen  ting  judges,  leaving  a  bare  majority  in  favor  of  the  statute. 
sect  of  these  decisions  is  therefore'  to  declare  the  business  of 
and  storing  grain  for  hire  a  devotion  of  property  to  a  public 
matter  where  or  under  what  circumstances  that  business  may 
°  **"*"*  ducted;  and  the  courts  have  in  several  instances  recognized  this 
ft(.  *x^  -practical  result  of  the  rulings  of  the  Supreme  Court  (Delaware 
•j^"  ^-  H.  Co.  v.  Central  Stockyard  Co.,  45  N.  J.  Eq.  50,  6  L.  R.  A.  855, 
1fwV^^~  146,  Belcher  Sugar  Refining  Co.  v.  St.  Louis  Grain  Elevator  Co., 
^J^  ^M!o.  192,  8  L.  R.  A.  801,  13  S.  W.  822,  McCullongh  v.  Brown,  41  S.  C. 

L.  R.  A.  421,  19  S.  E.  472,  Stewart  v.  Great  Northern  Ry.  Co., 
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65  Minn.  517,  33  L.  R.  A.  429,  68  N.  W.  209,  Rippe  v.  Backer,  56  Minn. 
108,  22  L.  R.  A.  859,  57  N.  W.  331,  Vega  S.  S.  Co.  v.  Consolidated  Elevator 
Co.,  75  Minn.  312,  43  L.  R.  A.  844,  77  N.  W.  974).  It  may  be  argued 
therefrom  that  the  existence  of  a  virtual  monopoly  is  not  a  reliable 
test  of  the  right  of  public  regulation,  a  conclusion  which  finds  support, 
e  converso,  in  the  holding  of  a  Texas  case,  that  there  may  exist  virtual 
monopolies  in  nowise  subject  to  public  control  (Ladd  v.  Southern 
Cotton-Press  Co.,  53  Tex.  172).  But  apart  from  the  fact  that  so  many 
cases  have  accorded  weight  to  the  monopoly  feature  in  deciding  this 
question,  rendering  it  at  least  a  circumstance  of  the  first  importance, 
if  not  a  criterion,  it  is  to  be  borne  in  vmind  that  even  the  North  Dakota 
elevators  still  present  certain  of  the  features  of  a  monopoly  in  the 
broad  sense  of  that  term.  While  individual  owners  thereof  have  no 
monopoly,  the  business  itself  is  still  such  in  the  sense  that  grain  growers 
are  compelled  to  resort  thereto  in  moving  their  crops  to  market;  in 
much  the  same  way  that  railroads  are  a  monopoly  though  paralleling 
one  another  and  competitors  for  business,  in  the  sense  that  the  in- 
dividual must  resort  thereto  in,  supplying  his  ordinary  wants,  and  pur- 
suing his  ordinary  business  vocations.  The  same  element  of  monopoly 
is  present  in  every  municipal  gas  or  water  company,  in  telephone  and 
telegraph  companies,  and  the  like,  though  there  be  a  dozen  competing 
concerns.  The  individual  is  powerless  to  obtain  the  service  which  they 
afford  without  resort  to  them.  All  of  these  doubtless  present  the 
monopoly  element  in  more  pronounced  form  than  the  grain-warehousing 
business,  a  consideration  which  suggests  the  observation  that  the  Su- 
preme Court  will  probably  not  carry  the  doctrine  any  further  than  the 
limits  marked  by  the  grain  elevator  cases  (New  York  etc.  Stock 
Exchange  v.  Board  of  Trade,  127  111.  158,  11  Am.  St.  Rep.  107,  2 
L.  R.  A.  41  J,  19  N.  E.  856). 

Turning  now  to  those  cases  in  which  the  existence  of  a  public  interest 
in  the  business  sought  to  be  controlled  has  been  denied,  it  appears  that 
the  mere  fact  of  the  presence  of  circumstances  analogous  to  those 
surrounding  the  business  of  the  Chicago  warehousemen  does  not  always 
bring  the  case  within  that  rule.  This  is  especially  true  where  there 
is  an  absence  of  legislative  attempts  at  regulation,  and  the  court  is 
asked  to  take  the  initiative  (American  Livestock  etc.  Co.  v.  Chicago 
Livestock  Exchange,  143  III.  239,  36  Am.  St.  Rep.  398,  18  L.  R.  A.  200, 
32  N.  E.  282).  Thus  in  Delaware  etc.  R.  R.  Co.  v.  Central  Stockyard 
Co.,  45  N.  J.  Eq.  50,  6  L.  R.  A.  860,  17  Atl.  146,  defendants,  who  were 
engaged  in  the  business  of  receiving  and  handling  cattle  at  the  termini 
of  several  railroads,  arbitrarily  refused  to  receive  the  cattle  brought 
in  over  plaintiff's  lines;  and  this  suit  was  brought  to  compel  them  to 
do  so.  The  Court  of  Chancery  held  that  although  the  business  of  such 
stockyard  was  more  nearly  analogous  to  that  of  the    warehouseman 
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than  to  any  other,  yet  that  a  "warehouseman  is  not  required  by  any 
general  rule  of  law  to  receive  goods  on  storage  against  his  will";  and 
that  as  there  was  no  statute  requiring  them  to  do  so,  the  action  would 
not  lie.  On  appeal  to  the  Court  of  Errors  and  Appeals,  the  decision 
was  affirmed  by  that  tribunal,  two  of  the  twelve  judges  dissenting. 
Dixon,  J.,  in  his  dissenting  opinion,  argued  that  "the  business  of  main- 
taining stockyards  for  the  reception  of  cattle  belonging  to  others  than 
the  proprietors  of  the  yards  is  in  itself  so  analogous  to  the  business 
of  warehousemen  that  in  the  present  trend  of  judicial  opinion  it  would 
probably  be  considered  lawful  for  the  legislature  to  deal  with  it  as  a 
public  employment  even  if  established  and  conducted  by  private  in- 
dividuals. .  .  .  When  established  and  conducted  under  corporate  fran- 
chises, it  should  be  deemed  ipso  facto  a  public  employment;  and  when, 
as  under  defendant's  charter,  such  a  business  is  required  to  be  located 
upon  public  navigable  rivers  near  the  terminus  of  great  trunk  lines  of 
railroads,  the  legislative  design  to  make  it  public  is  plain"  (46  N.  J.  Eq. 
281, 19  Atl.  185).  But  where  the  legislature,  having  declared  the  public 
nature  of  stockyards,  establishes  maximum  rates  of  charge  for  handling 
and  yarding  stock,  it  has  been  held  that  such  regulations  are  a  valid 
exercise  of  the  police  power  under  the  Munn  doctrine,  and  the  business 
affected  with  a  public  interest  (Cotting  v.  Kansas  City  Stockyards  Co., 
79  Fed.  682). 

Again,  in  Ladd  v.  Southern  Cotton-Press  and  Mfg.  Co.,  53  Tex.  172, 
plaintiff  sought  to  recover  money  paid  to  defendant  for  pressing  his 
cotton,  alleging  that  the  business  of  the  defendant  was  affected  with 
a  public  interest,  that  therefore  by  common  law  it  was  bound  to  charge 
only  a  reasonable  amount  for  its  services,  and  that  the  charges  exacted 
were  extortionate  and  unreasonable.  Plaintiff  argued  that  the  defend- 
ant had  submitted  its  property  and  services  to  a  public  use,  because 
(1)  it  was  incorporated  by  the  legislature;  (2)  by  virtue  of  the  nature 
and  extent  of  its  business;  (3)  by  reason  of  combination  with  others 
it  had  a  virtual  monopoly  under  which  extortionate  charges  were  ex- 
acted. There  were  no  legislative  regulations  of  the  business  of  cotton 
.pressing,  and  it  had  not  been  declared  a  public  business  by  statute. 
Munn  v.  Illinois  was  relied  on  by  counsel  for  plaintiff.  But  the  court 
held  that  the  Munn  case  did  not  apply,  and  that  that  case  merely 
authorized  a  legislature  to  "declare  a  particular  business  publici  juris, 
if  the  facts  and  circumstances  under  which  it  is  conducted  justifies,  and 
the  good  of  society  requires  it;  but  not  that  the  court  may  so  treat 
it  in  advance  of  legislative  recognition  or  declaration"  (53  Tex.  191, 
192).  To  say  in  effect  that  the  courts  may  hold  certain  employments 
subject  to  public  regulation  only  when  they  are  so  declared  by  the 
legislature  seems  unsound,  since  the  question  as  to  when  property  is 
affected  with  a  public  interest  is  essentially  a  judicial  one;  though,  in 
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a  doubtful  case,  the  courts  would  be  much  more  strongly  inclined  to 
assert  the  public  nature  of  a  business  if  it  had  previously  been  so 
declared  by  the  lawmaking  power;  and  vice  versa,  would  hesitate  to 
do  so  in  the  absence  of  such  legislative  declaration  (American  Live- 
stock etc.  Co.  v.  Chicago  Livestock  Exchange,  143  111.  239,  86  Am.  St. 
Rep.  398,  18  L  R.  A.  200,  32  N.  E.  282). 

Finally,  we  may  note  that  the  courts  have  refused  to  apply  the  Munn 
doctrine  to  the  business  of  coal  mining  (Millett  v.  People,  117  111.  294, 
57  Am.  Rep.  869,  7  N.  E.  631,  State  v.  Loomis,  115  Mo.  320,  21  L  R.  A. 
805,  22  S.  W.  353 ;  see,  also,  State  v.  Goodwill,  33  W.  Va.  179,  25  Am. 
St.  Rep.  863,  6  L  R.  A.  621,  10  S.  E.  285) ;  and  to  a  livestock  market, 
although  the  transactions  were  upon  a  vast  scale  (American  Livestock 
etc.  Co.  v.  Chicago  Livestock  Exchange,  143  111.  239,  36  Am.  St.  Rep. 
398,  18  L.  R.  A.  200,  32  N.  E.  282) ;  and  to  the  business  of  banking 
(State  v.  Scougal,  3  S.  D.  75,  44  Am.  St.  Rep.  772,  15  L.  R.  A.  486, 
51  N.  W.  865) ;  or  of  the  manufacture  of  watchcases,  as  carried  on  by 
a  monopoly  (Dueber  Watch-Case  Mfg.  Co.  v.  Howard  Watch  etc.  Co., 
66  Fed.  645, 14  C.  C.  A.  14). 

It  may  be  observed  in  conclusion  that  the  question  whether  a  busi- 
ness has  been  rendered  subject  to  public  regulation  because  affected 
with  a  public  interest  is,  ultimately  at  least,  a  judicial  question,  for 
the  courts  to  decide.  In  a  sense  it  is  a  question  of  fact,  since  the 
decision  for  each  particular  business  or  employment  must  always  de- 
pend upon  its  nature  and  the  circumstances  under  which  it  is  con- 
ducted. But  this  does  not  mean  that  precedent  would  count  for  naught. 
On  the  contrary,  a  slavish  adherence  to  precedence  in  so  delicate  a  mat- 
ter is  rather  to  be  expected,  and  it  would  doubtless  weigh  heavily 
against  declaring  a  particular  business  to  be  affected  with  a  public 
interest  that  it  had  never  in  all  the  history  of  the  law  been  so  de- 
clared (see  American  Livestock  etc.  Co.  v.  Chicago  Livestock  Exchange, 
143  111.  239,  36  Am.  St.  Rep.  398,  18  L.  R.  A.  210,  32  N.  E.  282).  If 
it  be  urged  in  criticism  that  the  judicial  discretion  contemplated  by  this 
principle  vests  too  much  .power  in  the  courts,  since  the  discretion  of  a 
judge  is  said  to  be  "the  law  of  a  tyrant,"  the  answer  is  that  the  same 
criticism  may  be  applied  to  the  principle  upon  which  the  courts  are 
wont  to  determine  the  propriety  of  all  the  other  regulations  imposed 
under  the  authority  of  the  police  power.  And  just  as  the  propriety 
of  other  police  regulations  rests  ultimately  upon  the  necessary  power 
of  the  State  "to  govern  men  and  things,"  so  it  may  be  said  that  the 
Munn  doctrine  rests  upon  this  same  consideration  of  urgent  public 
necessity,  and  is  to  be  applied  subject  to  the  wise  restriction  that  it  is, 
so  to  speak,  "for  use  in  case  of  emergency  only." 

Inasmuch  as  the  extent  of  the  public  interest  is  declared  to  be  the 
measure  of  the  public  control,  and  since  this  public  interest  is  out- 
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wardly  manifested  in  the  exercise  of  the  right  to  regulate,  it  is  plain 
that  the  degree  in  which  this  right  exists  is  evidence  of  the  degree  in 
which  a  public  interest  in  the  property,  employment  or  service  has  been 
created.  The  one  is  coextensive  with  and  correlative  to  the  other.  To 
illustrate:  Places  of  public  amusement,  as  has  been  seen,  are  affected 
with  a  public  interest,  and  on  this  ground  legislation  forbidding  dis- 
criminations against  colored  persons  has  been  held  valid.  But  no  at- 
tempt has  been  made  to  regulate  the  prices  charged  in  such  places,, and 
the  existence  of  such  a  right  is  denied.  The  public  interest  in  places 
of  public  amusement,  therefore,  while  great  enough  to  forbid  discrimina- 
tion, does  not  extend  to  a  regulation  of  charges.  Public  interest  in 
grain  elevators  is  sufficiently  great  to  authorize  the  legislature  to  re- 
quire the  registry  of  warehouse  receipts,  the  inspection  of  the  grain, 
and  to  require  the  fixing  of  the  charges  for  storing  and  handling  the 
same.  The  public  interest  in  telegraph  and  telephone  companies  goes 
to  the  extent  of  requiring  in  the  absence  of  any  legislation,  that  when 
placing  their  facilities  at  the  disposal  of  the  public  they  refrain  from 
discriminating  against '  any  particular  person  or  corporation.  And  in 
the  case  of  railroads  the  public  regulations  are  more  exacting  and  the 
scope  of  public  control  correspondingly  greater. 

In  view  of  the  interdependence  of  the  two  elements  of  public  in- 
terest and  public  control,  and  since  in  any  event  the  former  can  only 
be  studied  as  manifested  in  the  latter,  it  is  unnecessary  to  consider  the 
extent  of  the  public  interest  separately  in  greater  detail. 

It  may  be  premised,  however,  under  the  discussion  of  the  public  con- 
trol, that  it  is  for  the  purpose  of  control  and  not  for  the  conferring 
of  benefits  that  the  various  employments  discussed  above  are  said  to 
be  affected  with  a  public  interest.  This  point  is  brought  out  by  the 
Pennsylvania  Supreme  Court  in  a  case  in  which  an  elevator  company 
sought  to  defend  against  a  mechanic's  lien,  by  asserting,  on  the  au- 
thority of  the  Munn  case,  the  public  nature  of  its  business  (Girard  Point 
Storage  Co.  v.  Southwark  Foundry  Co.,  105  Pa.  St.  248),  and  by  the 
Supreme  Court  of  Kansas  in  declaring  void  the  franchise  conferred  by 
a  city  upon  an  elevator  to  run  railroad  tracks  along  a  public  street  for 
its  own  private  use  (Mikesell  v.  Durkee,  36  Kan.  97,  12  Pac.  351). 

It  has  been  seen  that  the  Munn  case  places  the  right  to  regulate  upon 
the  reasoning  of  the  common  law  as  declared  by  Lord  Hale  and  other 
common-law  authorities,  and  that  it  is  said  to  be  because  the  property 
is  devoted  to  a  use  in  which  the  public  has  an  interest.  These  same 
common-law  authorities  are  also  interpreted  by  the  Supreme  Court  in 
the  leading  case  as  holding  that  in  the  absence  of  legislation  as  to  such 
property,  the  owners  are  bound  by  the  common  law  to  charge  only  a 
reasonable  amount  for  their  services.  Subsequent  cases  following  Munn 
v.  Illinois,  and  extending  its  reasoning,  having  added  another  regulation 
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which  is  declared  to  exist  by  common  law,  viz.:  That  the  owners  of 
such  property  are  bound  to  offer  their  facilities  to  all  without  dis- 
criminating against  anyone  (Barrington  v.  Commercial  Dock  Co.,  15 
Wash.  175,  33  L.  R.  A.  117,  45  Pac.  749) ;  and  a  Nebraska  case  goes 
to  the  extent  of  asserting  that  under  the  doctrine  of  the  Munn  case, 
the  right  of  judicial  regulation  "extends  to  any  other  abuse  in  the 
management  of  property  which  has  been  impressed  with  a  public  in- 
terest" (State  v.  Republican  Valley  R.  R.  Co.,  17  Neb.  647,  657,  52 
Am.  Rep.  428,  24  N.  W.  331),  holding  there,  that  a  railroad  might  be 
compelled  to  build  a  station  and  stop  its  trains  at  a  certain  town. 

The  proposition  that  the  charges  exacted  must  be  reasonable  is  well 
settled  by  all  the  authorities.  It  is  asserted  in  the  Munn  case,  being 
apparently  not  disputed  by  counsel;  and  in  subsequent  cases  it  is  ad- 
mitted without  argument  (see,  in  particular,  Laurel  Fork  etc.  R.  R. 
Co.  v.  West  Virginia  Transp.  Co.,  25  W.  Va.  324;  Central  Union  Tel. 
Co.  y.  State,  118  Ind.  194,  10  Am.  St.  Rep.  114,  19  N.  E.  604;  Wheeler 
v.  Northern  Colorado  Irr.  Co.,  10  Colo.  582,  8  Am.  St.  Rep.  603,  17  Pac. 
487;  Johnson  v.  Pensacola  R.  R.  Co.,  16  Fla.  623,  26  Am.  Rep.  731; 
Chicago,  B.  &  Q.  R.  R.  Co.  v.  Jones,  149  111.  374,  41  Am.  St.  Rep.  283, 
24  L.  R.  A.  144,  37  N.  E.  250,  and  Rogers  Park  Water  Co.  v.  Fergus, 
178  III.  577,  53  N.  E.  364).  In  the  absence  of  a  legislative  declaration 
of  what  is  a  reasonable  rate,  it  devolves  upon  the  judiciary  to  determine 
the  question  (Chicago,  B.  &  Q.  R.  R.  Co.  v.  Jones,  149  111.  374,  41  Am. 
St  Rep.  283,  24  L.  R.  A.  144,  37  N.  E.  250,  Lough  v.  Outerbridge,  143 
N.  Y.  277,  42  Am.  St.  Rep.  717,  38  N.  E.  294,  Griffin  v.  Goldsboro  Water 
Co.,  122  N.  C.  207,  208,  41  L.  R.  A.  241,  242,  30  S.  E.  319,  320). 

It  is-  also  well  settled  that  the  service  must  be  performed  without 
discrimination  (Chicago,  B.  &  Q.  R.  R.  v.  Jones,  149  111.  361,  41  Am. 
St.  Rep.  278,  37  N.  E.  247;  Louh  v.  Outerbridge,  143  N.  Y.  277,  42 
Am.  St.  Rep.  717,  38  N.  E.  294;  Barrington  v.  Commercial  Dock  Co., 
15  Wash.  175,  S3  L.  R.  A.  117,  45  Pac.  749).  Under  this  rule  a  railroad 
company  has  been  restrained  from  discriminating  against  a  stockyard 
by  an  exclusive  agreement  with  a  rival  concern  (McCoy  v.  Cincinnati 
etc.  R.  R.  Co.,  13  Fed.  3).  And  from  entering  into  an  exclusive  pool- 
ing agreement  with  one  of  several  rival  companies  (Denver  etc.  R.  R. 
Co.  v.  Atchison  etc.  R.  R.  Co.,  9  McCrary, .  339,  15  Fed.  650).  Dis- 
criminations by  railroads  against  one  steamboat  company  in  favor  of 
another  are  equally  prohibited  (Samuels  v.  Louisville  etc.  R.  R.  Co., 
31  Fed.  57).  The  Supreme  Court  of  Ohio  has  also  held  discrimination 
in  freight  charges  to  be  illegal- on  common-law  grounds  (Scofield  v. 
Lake  Shore  etc.  Ry.  Co.,  43  Ohio  St.  618,  54  Am.  Rep.  846,  3  N.  E. 
928),  though  on  this  point  the  authorities  are  not  agreed  (Johnson  v. 
Pensacola  etc.  R.  R.  Co.,  16  Fla.  623,  26  Am.  Rep.  731 ;  see,  also,  Ragan 
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v.  Aiken,  9  Lea,  609,  42  Am.  Rep.  684,  and  Menacho  v.  Ward,  23  Blatchf . 
502,  27  Fed.  529). 

Courts  have  repeatedly  invoked  this  principle  in  restraining  tele- 
graph and  telephone  companies  from  entering  into  agreements  to  fur- 
nish their  facilities  to  one  company  to  the  exclusion  of  others  (Chesa- 
peake &  0.  Tel.  Co.  v.  Baltimore  &  Ohio  Tel.  Co.,  66  Md.  399,  59  Am. 
Rep.  167,  7  Atl.  809 ;  Missouri  v.  Bell  Tel.  Co.,  23  Fed.  539 ;  State  v. 
Delaware  etc.  Tel.  Co.,  47  Fed.  637;  Webster  Tel.  Case,  17  Neb.  126, 
52  Am.  Rep.  409,  22  N.  W.  237).  The  rule  has  been  applied  to  electric- 
light  companies  in  Cincinnati  etc.  R.  R.  Co.  v.  Bowling  Green,  57  Ohio 
St.  345,  41  L.  R.  A.  427,  49  N.  E.  123.  So,  also,  the  Supreme  Court 
of  Kentucky  has  compelled  tobacco  warehousemen  to  refrain  from  dis- 
criminating against  any  person  in  granting  the  privilege  of  bidding 
at  auction  for  tobacco  sold  in  their  warehouses  (Nash  v.  Page,  80  Ky. 
539,  44  Am.  Rep.  490) ;  while  the  Supreme  Court  of  Illinois  has  denied 
the  right'of  the  Chicago  Board  of  Trade  to  refuse  its  market  quotations 
to  any  applicant,  so  long  as  it  continued  to  furnish  them  to  others 
generally  (New  York  etc.  Stock  Exchange  v.  Board  of  Trade,  127  111. 
153, 11  Am.  St  Rep.  107,  2  L.  R.  A.  411, 19  N.  E.  855). 

An  examination  of  Munn  v.  Illinois  discloses  the  fact  that  this 
point  was  very  much  at  issue  in  that  case.  Nor  did  the  legal  conten- 
tion on  the  question  stop  there,  as  a  review  of  the  subsequent  cases 
will  presently  show:  The  contention  was  that  even  if  the  property 
was  subject  to  public  regulation,  the  owners  were  entitled  to  a  reason- 
able compensation  for  its  -use,  and  that  what  is  reasonable  is  a  judicial 
ai*d  not  a  legislative  question;  In  answering  this  point  the  court  ob- 
served: "As  has  already  been  shown,  the  practice  has  been  otherwise. 
n  countries  where  the  common  law  prevails,  it  has  been  customary 
<wi?*&  time  immemorial  for  the  legislature  to  declare  what  shall  be  a 
ypa^o  enable  compensation  under  such  circumstances,  or,  perhaps,  more 
•     ^x^xlv  si 


xly  speaking,  to  fix  a  maximum  beyond  which  any  charge  made 
f^^il^t  be  unreasonable"  (94  U.  S.  133,  24  L.  Ed.  87).  This  assertion 
V^  -fcT"*«  rights  of  the  legislature  was  further  emphasized  and  applied 
^  -fc!"»«  other  granger  cases,  and  resulted  in  the  complete  indorsement 
\,£  *fcl^«  railway  laws  passed  by  the  State  of  Illinois,  Iowa  and  Wiscon- 
sin- 3t  is  a  matter  of  history  that  other  States  speedily  profited  by 
tfi«i^~  example,  and  that  the  system  of  legislative  regulation  and  rail- 
commissions  soon  became  almost  universal.  There  has,  however, 
snuch  bitter  litigation  in  this  connection,  and  the  validity  of  this 
te^^sX^tion  has  been  vigorously  assailed.  The  result  has  not  always 
^een  ~fche  affirmation  of  the  legislative  action,  while  the  broad  rule  laid 
(lo^wx^     in  Munn  v.  Illinois  has  been  qualified  in  one  very  important  par- 
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This  form  of  regulation  has  been  exercised  most  frequently  in  the 
case  of  railroads  (Chicago  etc.  R.  R.  Co.  v.  Iowa,  94  U.  S.  156,  24  L.  Ed. 
94;  Peik  v.  Chicago  etc.  R.  R.  Co.,  94  U.  S.  164,. 24  L.  Ed.  97;  Chicago 
etc.  R.  R.  Co.  v.  Ackley,  94  U.  S.  179,  24  L.  Ed.  99;  Winona  etc.  R.  R. 
Co.  v.  Blake,  94  U.  S.  180 ;  Stone  v.  Wisconsin,  94  U.  S.  181,  24  L.  Ed. 
102 ;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Jones,  149  111.  377,  41  Am.  St.  Rep. 
285,  24  L.  R.  A.  144,  37  N.  E.  251,  and  Ruggles  v.  Illinois,  108  U,  S. 
531,  27  L.  Ed.  815,  2  Sup.  Ct.  836).  It  has  been  strenuously  maintained 
by  the  railroads  in  several  cases  that  the  leading  case  merely  author- 
ized the  legislature  to  fix  rates,  but  did  not  sanction  the  practice  of 
relegating  this  power  to  commissions.  The  courts  have  uniformly  held, 
however,  that  the  fixing  of  a  schedule  of  railroad  rates  might  properly 
be  delegated  to  a  commission,  on  the  ground  that  it  was  not  a  delega- 
tion of  the  power  to  pass  a  law,  but  of  the  power  to  adopt  rules  and 
regulations  to  carry  into  effect  a  law  already  passed  (Georgia  R.  R. 
Commrs.  v.  Smith,  70  Ga.  694  (afl&rmed  in  128  U.  S.  180,  82  LrEd.  380, 
9  Sup.  Ct.  49) ;  Chcago,  B.  &  Q.  R.  R.  Co.  v.  Jones,  149  111.  380,  41  Am. 
St.  Rep.  287,  24  L.  R.  A.  145,  37  N.  E.  252;  Railroad  Commrs.  v.  Symns 
Grocer  Co.,  53  Kan.  212,  35  Pac.  2l9 ;  Clyde  v.  Richmond  etc.  R.  R.  Co., 
57  Fed.  439).  Street  railroad  companies'  rates  have  been  the  subject 
of  legislative  regulation  (Buffalo  etc.  R.  R.  Co.  v.  Buffalo  Street  R.  R. 
Co.,  Ill  N.  Y.  141,  2  L.  R.  A.  386,  19  N.  E.  66 ;  Indianapolis  v.  Navin, 
151  Ind,  144,  41  L.  R.  A.  340,  47  N.  E.  526).  The  rates  of  water  com- 
panies are  also  subject  to  regulation  (Spring  Valley  Water  Works  v. 
San  Francisco,  61  Cal.  3;  Spring  Valley  Water  Works  v.  San  Fran- 
cisco, 82  Cal.  286,  16  Am.  St.  Rep.  116,  6  L.  R.  A.  756,  22  Pac.  910; 
Spring  Valley  Water  Works  v.  Schottler,  110  U.  S.  354,  28  L.  Ed.  176, 
4  Sup.  Ct.  51;  White  v.  Farmers'  Higji  Line  Canal  etc.  Co.,  22  Colo. 
198,  201,  31  L.  R.  A.  830,  831,  43  Pac.  1030,  1031,  and  Spring  Valley 
Water  Works  v.  Bartlett,  8  Sawy.  579,  588,  16  Fed.  639,  641).  So,  also, 
the  charges  of  a  municipal  gas  company  for  its  meters  (State  v.  Colum- 
bus Gas  Light  etc.  Co.,  34  Ohio  St.  572,  32  Am.  Rep.  890) ;  and  for  gas 
to  consumers  (Zanesville  v.  Zanesville  Gaslight  Co.,  47  Ohio  St.  1,  23 
N.  E.  55;  Rushville  v.  Rushville  Natural  Gas  Co.,  132  Ind.  575,  15 
L.  R.  A.  321,  28  N.  E.  853;  In  re  Pryor,  55  Kan.  730,  49  Am.  St.  Rep. 
284,  29  L.  R.  A.  401,  41  Pac.  960).  The  rates  of  electric  light  com- 
panies are  similarly  subject  to  regulation  (Cincinnati  etc.  R.  R.  Co.  v. 
Bowling  Green,  57  Ohio  St.  345,  41  L.  R.  A.  427,  49  N.  E.  123).  The 
maximum  rates  of  telephone  companies  have  been  fixed  by  statute 
(Hockett  v.  State,  105  Ind.  250,  5  Am.  Rep.  201,  5  N.  E.  178;  Central 
Union  Tel.  Co.  v.  Bradbury,  106  Ind.  1,  5  N.  E.  721) ;  and  of  grain 
elevators  in  accordance  with  the  rule  of  the  leading  case  (People  v. 
Budd,  117  N.  Y.  1,  15  Am.  St.  Rep.  460,  5  L.  R.  A.  559,  22  N.  E.  670, 
(affirmed  in  143  U.  S.  517,  36  L.  Ed.  247,  12  Sup.  Ct.  468) ;  State  v. 
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Brass,  2  N.  D.  482,  52  N.  W.  408  (affirmed  in  153  U.  S.  391,  38  L.  Ed. 
757,  14  Sup.  Ct.  857),  and  Belcher  Sugar  Refining  Co.  v.  St.  Louis  Grain 
Elevator  Co.,  101  Mo.  192,  8  L.  R.  A.  801,  13  S.  W.  822). 

In  the  case  of  municipal  gas  and  water  companies  and  the  like,  the 
power  to  regulate  may,  of  course,  be  delegated  to  the  municipality  either 
by  constitutional  provision  or,  in  its  absence,  by  legislation  (Spring 
Valley  etc.  Co.  v.  San  Francisco,  61  Cal.  3;  Zanesville  v.  Zanesville  Gas- 
light Co.,  47  Ohio  St.  1,  23  N.  E.  55).  But  such  a  power  will  not  be 
implied  in  a  municipality  in  the  absence  of  express  grant  (In  re  Pryor, 
55  Kan.  730,  49  Am.  St.  Rep.  284,  29  L.  R.  A.  401,  41  Pac.  960). 

Aside  from  the  regulations  of  rates  and  charges,  the  citations  show 
that  the  law-making  power  has,  upon  occasions,  imposed  a  variety  of 
other  duties.  Owners  of  grain  elevators  have  been  required  to  register 
warehouse  receipts,  to  take  out  a  license,  and  to  give  bonds,  as  in  the 
Munn  case;  and,  by  the  provisions  of  the  North  Dakota  statute,  to 
insure,  at  their  own  expense,  grain  stored  in  their  elevators  (Brass  v. 
North  Dakota,  153  U.  S.  391,  28  L.  Ed.  757,  14  Sup.  Ct.  857.  And  see 
Rippe  v.  Becker,  56  Minn.  108,  22  L.  R.  A.  859,  57  N.  W.  331).  A  Min- 
nesota statute  authorizes  the  condemnation  of  private  lands  by  emi- 
nent domain  for  grain  elevator  purposes,  on  the  ground  that  it  is  a 
public  use  (Stewart  v.  Great  Northern  Ry.  Co.,  65  Minn.  517,  38  L.  R.  A. 
429,  68  N.  W.  209) ;  and  another  statute  making  weight  given  by  State 
weighmaster  conclusive  has  been  upheld  to  extent-  of  making  such 
weight  presumptively  correct  (Vega  S.  S.  Co.  v.  Consolidated  Elev.  Co., 
75  Minn.  312,  74  Am.  St.  Rep.  486,  43  L.  R.  A.  844,  77  N.  W.  974).  A 
railroad  company  has  been  compelled  to  permit  another  road  to  cross 
its  tracks  (Lake  Shore  etc.  R.  R.  Co.  v.  Cincinnati  etc.  R.  R.  Co.,  30 
Ohio  St.  604).  The  Pacific  railroads  have  been  required  to  set  aside 
annually  a  part  of  their  income  as  a  sinking  fund  for  the  purpose  of 
meeting  their  obligations  to  the  government  (Sinking  Fund  Cases,  99 
U.  S.  747,  25  L.  Ed.  511).  Elsewhere  railroads  have  been  compelled  to 
erect  passenger  waiting-rooms  at  railway  crossings  (State  v.  Wabash 
etc.  R.  R.  Co.,  83  Mo.  144) ;  in  discharging  employees  to  pay  them  im- 
mediately their  proportionate  earnings  to  date  (Leep  v.  St.  Louis  etc. 
Ry.  Co.,  58  Ark.  416,  41  Am.  St.  Rep.  115,  23  L.  R.  A.  268,  25  S.  W.  77) ; 
and  to  pay  wages  within  a  certain  time  after  earned  (San  Antonio  etc. 
Ry.  Co.  v.  Wilson,  4  Tex.  App.  Civ.  568) ;  and  to  build  and  maintain 
that  part  of  a  public  road  crossing  their  rights  of  way  at  a  grade 
(Boston  etc.  R.  R.  Co.  v.  County  Commrs.,  79  Me.  386,  10  Atl.  113; 
Boston  &  A.  R.  R.  Co.  v.  Cambridge,  159  Mass.  286,  34  N.  E.  383). 
Steamship  companies  navigating  the  waters  of  a  State  have  been  re- 
quired to  furnish  certified  lists  of  all  passengers  and  freight  passing 
through  certain  canals  and  locks  (Board  of  Canal  etc.  Commrs.  v.  Wil- 
liamette  Trans,  etc.  Co.,  6  Or.  219).    Owners  of  places  of  public  amuse- 
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ment  have  been  prohibited  from  discriminating  against  patrons  on  the 
ground  of  race  or  color  (People  v.  King,  110  N.  Y.  418,  6  Am.  St.  Rep. 
S89,  1  L.  R.  A.  293,  18  N.  E.  245.  See,  also,  dissenting  opinion  of 
Harlan,  J.,  Civil  Rights  Cases,  109  U.  S.  3,  27  L.  Ed.  836,  3  Sup.  Ct.  18). 
Various  regulations  have  been  imposed  on  irrigating  canal  companies 
(White  v.  Canal  Co.,  22  Colo.  198,  201,  31  L.  R.  A.  830,  831,  43  Pac. 
1030,  1031).  Telegraph  companies  have  been  required,  under  penalty, 
to  use  proper  diligence  in  delivering  messages  (Western  Union  Tel.  Co. 
v.  Pendleton,  95  Ind.  12,  48  Am.  Rep.  692.  And  see  Western  Union 
Tel.  Co.  v.  Rosentreter,  80  Tex.  418,  16  S.  W.  29).  Hackmen  have  been 
prohibited  from  soliciting  patronage  within  a  municipal  railroad  depot 
(Lindsey  v.  Anniston,  104  Ala.  261,  53  Am.  St.  Rep.  45,  27  L.  R.  A.  436, 
16  South.  546). 

An  Indiana  case  illustrates  the  extent  to  which  the  right  of  public 
control  has  been  carried  in  the  case  of  telephone  companies  in  that 
state.  By  statute  it  was  provided  that  telephone  companies,  within  the 
local  limits  of  their  business,  should  "supply  all  applicants  for  tele- 
phone connections  and  facilities  with  such  connections  and  facilities 
without  discrimination  or  partiality,  .  .  .  and  no  such  company  shall 
impose  any  conditions  or  restrictions  upon  any  such  applicant  that  are 
not  imposed  upon  all  persons  or  companies  in  like  situation."  Under 
this  provision  plaintiff  sought  to  compel  the  telephone  company  to  fur- 
nish her  with  a  telephone  and  connections  at  her  place  of  business,  the 
company  refusing  to  do  so  on  the  ground  that  it  was  not  in  the  tele- 
phone rental  business,  but  maintained  only  public  toll  stations.  The 
court  held  that  the  peculiar  value  of  the  telephone  lay  in  the  fact  that, 
unlike  the  telegraph,  it  could  be  used  by  anyone;  and  that  such  limited 
toll  service  made  it  almost  worthless.  It  was  further  declared  to  be 
"subject  to  proper  obligations  and  to  conduct  its  business  in  a  manner 
conducive  to  the  public  benefit  and  to  be  controlled  by  law."  The 
court  then  went  on  to  hold  that  as  the  defendant  was  prohibited  from 
discrimination  by  the  common  law,  this  could  not  be  the  intent  of  the 
act;  and  that  the  legislature  must  have  intended  to  enact  that  such 
company  should  be  required  to  furnish  the  best  facilities  at  its  com- 
mand to  any  applicant  for  the  same  within  the  local  limits  of  its  busi- 
ness (Central  Union  Tel.  Co.  v.  State,  118  Ind.  207,  10  Am.  St.  Rep.  125, 
19  N.  E.  611). 

But  the  legislature  cannot  require  a  railroad  company  which  has  per- 
mitted the  erection  of  two  grain  elevators  by  private  individuals  upon 
its  right  of  way  to  grant  the  same  privilege  to  others  (Missouri  Pac.  Ry. 
Co.  v.  Nebraska,  164  U.  S.  416,  41  L.  Ed.  494,  17  Sup.  Ct.  135). 

Extent  oi  the  Legislative  Right  to  Regulate  Corporations  Whose 
Charters  Apparently  Exempt  Them  from  Such  Control. — This  point  is 
not  passed  upon  in  the  Munn  case,  although  its  broad  assertion  of  the 
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right  of  public  control  has  undoubtedly  influenced  the  courts  in  their 
conclusions  in  cases  where  the  question  has  arisen,  while  the  other  gran- 
ger cases,  which  are  little  more  than  an  application  of  the  Munn  doc- 
trine, do  involve  the  point  directly. 

The  rule  is  well  settled  that  the  public  right  to  regulate  charges 
exists  to  the  same  extent  in  the  case  of  corporations  as  in  the  case  of 
private  individuals,  engaged  in  the  same  employment,  unless  that  right 
is  restrained  by  specific  terms  of  the  corporate  charter  (Chicago  etc. 
R.  R.  Co.  v.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94;  Winona  etc.  R.  R.  Co. 
v.  Blake,  94  U.  S.  180,  24  L.  Ed.  102;  State  v.  Columbus  Gas  Light  etc. 
Co.,  34  Ohio  St.  572,  32  Am.  Rep.  390;  Rushville  v.  Rushville  Natural 
Gas  Co.,  132  Ind.  575,  15  L.  R.  A.  321,  28  N.  £.  853 ;  Attorney  General 
v.  Old  Colony  R.  R.  Co.,  160  Mass.  96,  22  L.  R.  A.  112,  35  N.  E.  260, 
Stimson  v.  Muskegon  Booming  Co.,  100  Mich.  350,  59  N.  W.  143; 
Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  695,  40  L.  Ed.  857,  16 
Sup.  Ct.  721).  Just  what  terms  in  a  charter  are  specific  enough  to 
secure  immunity  from  legislative  regulation  of  rates  of  charge  has 
often  been  a  difficult  question,  involving  sometimes  nice  distinctions 
and  provoking  frequent  differences  of  opinion.  General  words  in  a 
charter  or  other  law  offer  no  impediment  to  legislative  interference. 
Accordingly,  a  State  statute  requiring  that  a  railroad  company  "shall 
be  bound  to  carry  freight  and  passengers  upon  reasonable  terms,"  and 
the  provision  of  the  Wisconsin  Constitution  that  "All  corporations  being 
common  carriers  •  •  .  shall  be  bound  to  carry  mineral,  agricultural  and 
other  products  ...  on  equal  and  reasonable  terms,"  have  been  held  to 
add  nothing  to,  and  taken  nothing  from,  the  original  charter  agreement 
(Winona  etc.  R.  R.  Co.  v.  Blake,  94  U.  S.  180,  24  L.  Ed.  102).  And  a 
charter  of  a  board  of  trade  authorizing  it  "to  establish  rules  for  the 
management  of  its  business"  does  not  exempt  it  from  judicial  control  to 
prevent  discrimination  (New  York  etc  Stock  Exchange  v.  Board  of 
Trade,  127  111.  153,  11  Am.  St.  Rep.  107,  2  L  R.  A.  411,  19  N.  E.  855. 
See,  also,  Boston  etc.  R.  R.  Co.  v.  County  Commrs.,  79  Me.  386,  10  Atl. 
113).  Where  the  State  has  reserved  the  right  to  amend  a  corporate  char- 
ter, there  is,  of  course,  no  difficulty  (see  Stone  v.  Wisconsin,  94  U.  S. 
181,  24  L.  Ed.  102). 

Other  cases  present  far  more  embarrassing  difficulties.  Thus,  the 
charter  of  a  Georgia  railroad  gave  it  the  exclusive  right  .to  transport 
passengers  and  goods  over  its  Hne,  provided  its  charges  did  not  exceed 
a  certain  specified  amount;  and  this,  it  was  held,  did  not  constitute  the 
grant  of  a  right  to  fix  its  charges  within  that  maximum,  but  left  the 
legislature  free  to  regulate  its  rates  (Georgia  R.  R.  Co.  v.  Smith,  70  Ga. 
694,  affirmed  in  128  U.  S.  180,  32  L.  Ed.  380).  The  Supreme  Court  of 
Arkansas  held  similarly  in  the  case  of  a  corporate  charter  fixing  a 
maximum  rate  of  five  cents  per  mile  for  passengers  (Dow  v.  Bcidelman, 
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49  Ark.  325,  5  g.  W.  297.  See,  also,  Ragan  v.  Aiken,  9  Lea,  617,  42  Am. 
Rep.  684).  Again,  the  charter  of  a  California  municipal  water  com- 
pany provided  that  a  board  of  commissioners,  two  of  which  were  to  be 
appointed  by  the  company,  should  determine  its  rates  of  charge.  Yet 
this  was  held  by  a  divided  court  not  to  absolve  the  company  from  a  pro- 
vision of  the  Constitution  adopted  some  years  after  its  incorporation, 
making  it  the  duty  of  a  county  board  of  supervisors  to  fix  such  rates 
(Spring  Valley  Water  Works  v.  San  Francisco,  61  Cal.  3) ;  nor  does 
the  charter  right  of  a  railroad  corporation  to  fix  reasonable  charges  offer 
an  obstacle  to  the  imposition  of  legislative  regulations.  "The  right  to 
fix  reasonable  charges  has  been  granted/1  observed  the  Supreme  Court, 
per  Waite,  Ch.  J.,  in  a  case  involving  this  point,  "but  the  power  of 
declaring  what  shall  be  deemed  reasonable  has  not  been  surrendered" 
(Stone  v.  Farmers'  Loan  &  T.  Co.,  116  U.  S.  330,  29  L.  Ed.  644,  6  Sup. 
Ct.  344) ;  a  provision  in  a  railway  company's  charter,  authorizing  it  to 
fix  and  collect  tolls  for  transportation  in  its  by-laws,  was  also  summarily 
disposed  of  by  same  court  in  another  case.  It  was  pointed  out  that 
another  section  of  the  charter  required  these  by-laws  to  conform  to  the 
laws  of  the  State  and  of  the  United  States ;  and  the  court  held  that  this 
meant  that  they  might  fix  their  rates,  provided  they  conformed  to  the 
laws;  i.  e.,  provided  they  conform  to  the  rates  fixed  by  the  legislature 
(Ruggles  v.  Illinois,  108  U.  S.  531,  27  L.  Ed.  815,  2  Sup.  Ct.  836.  See 
contra,  Pingree  v.  Michigan  etc.  R.  R.  Co.,  118  Mich.  323,  332,  76  N.  W. 
638,  641). 

More  radical  views  of  the  effect  of  the  Munn  case  and  the  cases  fol- 
lowing it  have  not  been  wanting.  In  its  opinion  in  the  Ruggles  case, 
afterward  appealed  to  the  Federal  court,  the  Supreme  Court  of  Illinois, 
per  Walker,  J.,  admitted  the  right  of  the  company  under  its  charter  to 
fix  its  own  rates,  but  held  that  it  might  still  be  controlled  by  reasonable 
legislation,  and  declared  as  a  result  of  the  Munn  doctrine  that  the  legis- 
lature had  as  much  power  over  ttye  rates  of  common  carriers  when  cor- 
porations as  when  private  individuals.  With  reference  to  the  granger 
cases,  the  court  said :  "There  does  not  seem  to  have  been  any  reservation 
of  such  power  (the  power  to  alter  or  amend)  in  their  charters,  in  the 
Constitution  of  the  State,  or  in  any  general  law,  but  the  doctrine  is 
placed  on  the  general  or  necessary  power  of  the  State"  (Ruggles  v.  Peo- 
ple, 91  111.  263) ;  the  same  judge  dissenting  in  a  later  case  again  declared 
that  the  Supreme  Court,  in  the  granger  cases,  had  practically  decided 
that  the  rule  of  the  Dartmouth  College  Case  had  no  application  to  such 
charter  exemptions  (People  v.  Soldiers'  Home,  95  111.  568) ;  it  also  ap- 
pears from  the  citations  that  the  Supreme  Court  of  West  Virginia  in  an 
earlier  case  gave  expression  to  a  similar  opinion.  "This  right  on  the 
part  of  the  legislature  so  to  fix  from  time  to  time  the  maximum  rates 
which   railroads    can   charge   for  the   transportation   of   persons   and 
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freight/'  declared  that  court,  per  Green,  J.,  "is  necessarily  a  denial  that 
a  railroad  company's  charter  or  the  charter  of  a  corporation  can  be  a 
contract,  so  far  as  it  attempts  to  fix  permanently  maximum  charges 
...  or  so  far  as  it  gives  to  such  company  a  right  to  fix  its  charges  as  it 
pleases,  or  to  fix  them  at  reasonable  rates.  ...  As  I  understand  these 
decisions  [the  granger  cases],  while  they  do  not  accurately  define  the 
extent  of  the  control  of  the  legislature  over  the  charter  of  railroad  com- 
panies and  quasi-public  corporations,  yet  they  do,  in  effect,  decide  that 
the  legislature  may  control  in  all  respects  such  quasi-public  corporations 
to  the  full  extent  to  which  the  legislature  could  control  a  private  person 
engaged  in  the  same  kind  of  business"  (Laurel  Fork  etc.  R.  B.  Co.  v. 
West  Virginia  Transp.  Co.,  25  W.  Va.  361) ;  the  court  concluded  that 
when  a  rate  is  actually  fixed  in  a  charter,  it  is  but  a  "legislative  fixing 
of  the  charge  for  the  time  being,  and  may  be  changed" ;  and  if  the  char- 
ter stipulates  that  the  price  fixed  shall  never  be  altered,  that  that  is  a 
mere  nullity. 

Other  Police  Regulation*  also  Applicable,  Unless  an  Irrepealable  Char- 
ter Clearly  Grants  Exemption, — The  rule  of  strict  construction  has  also* 
been  quite  as  rigidly  applied  to  other  charter  grants  seemingly  a  bar 
to  the  establishment  of  necessary  police  regulations  by  the  State.  Thus, 
the  charter  of  a  Kentucky  railroad  corporation  providing  that  it  may 
"from  time  to  time  extend  any  branch  road  and  may  purchase  and  hold 
any  road  constructed  by  another  company,"  is  upon  its  face  authority 
for  the  purchase  of  parallel  competing  lines.  It  will  not  be  so  con- 
strued, however,  in  the  face  of  a  subsequent  constitutional  provision 
prohibiting  the  consolidation  or  purchase  of  competing  lines  (Louisville 
etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  695,  40  L.  Ed.  857,  16  Sup.  Ct. 
721.  See,  also,  on  this  subject,  note  to  Dartmouth  College  Case, 
book  1,  933ff). 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  889. 

Duty  of  warehousemen  in  the  care  of  property.  Note,  136  Am.  St. 
Rep.  217. 

Effect  of  use  of  patented  instruments  by  telephone  companies  on 
their  right  to  discriminate.    Note,  38  Am.  Rep.  588. 

Telegraphs  and  telephones — Rights  of  licensor  of  patent.  Note, 
44  Am.  Rep.  242. 

Reasonableness  of  rates  charged  by  carrier  as  affected  by  carrier's 
right  to  receive  fair  return  on  investment.  Note,  Ami  Cas. 
1913B,  774,  775. 

Validity  of  statute  or  ordinance  regulating  rates  of  telephone  com- 
pany.   Note,  Ann,  Cas.  1912D,  308. 
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Cold  storage  of  food.    Note,  Ann.  Oaa.  1916A,  684. 

Constitutionality  of  statutes  designed  to  prevent  extortion.  Note, 
1  Ann.  Cat.  433. 

General  power  of  State  to  regulate  and  prohibit  traffic  in  intoxicat- 
ing liquors.    Note,  2  Ann,  Gas.  98. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  R.  A.  (N.  S.)  836. 

Property  rights  in  market  quotations.  Note,  7  L.  R.  A.  (N.  S.)  894, 
899. 

Treatment  of  franchises,  water  rights,  and  miscellaneous  intangibles 
in  public  service  property  valuations.  Note,  48  L.  R.  A.  (N.  S.) 
1066. 

Returns  to  which  public  service  corporations  entitled.  Note, 
L.  R.  A.  1915A,  9. 

Fire  insurance  as  business  affected  with  public  interest.  Note, 
L.  R.  A.  19150,  1191. 

9 

While  the  owner  of  property,  affected  with  a  public  interest,  is  entitled 
to  a  reasonable  compensation  for  its  use,  it  is  for  the  legislative,  and  not, 
the  Judicial,  department,  to  say  what  shall  be  reasonable,  or  to  fix  a  maxi- 
mum beyond  which  any  charge  would  be  unreasonable.  In  absence  of. 
statute,  the  courts  must  determine  what  is  reasonable. 

The  first  of  the  limitations  subsequently  attached  to  this  doctrine  is 
so  self-evident  that  its  validity  would  doubtless  have  been  as  readily 
conceded  by  the  court  then  as  at  a  later  time,  had  the  facts  necessitated 
its  consideration.  This  limitation  amounts  briefly  to  this,  that  when  it 
is  made  plainly  to  appear  that  proposed  regulations  of  rates  of  charge 
will  compel  a  railroad  to  operate  its  lines  without  compensation  or  at 
a  loss,  such  regulations  are  invalid  because  a  deprivation  of  property 
without  due  process  of  law  in  violation  of  the  Fourteenth  Amendment 
to  the  national  Constitution.  Chief  Justice  Waite  was  himself  the  first 
to  suggest  this  restriction  upon  the  unbounded  legislative  discretion 
which  the  rule  as  first  laid  down  seemed  to  imply.  "From  what  has  thus 
been  said/1  he  observed,  speaking  of  the  Munn  case  in  a  later  decision, 
"it  is  not  to  be  inferred  that  this  power  of  limitation  or  regulation  (by 
a  legislature)  is  itself  without  limit.  This  power  to  regulate  is  not  a 
power  to  destroy,  and  limitation  is  not  the  equivalent  of  confiscation. 
Under  pretense  of  regulating  fares  and  freights,  the  State  cannot  re- 
quire a  railroad  corporation  to  carry  persons  or  property  without  re- 
ward ;  neither  can  it  do  that  which  in  law  amounts  to  a  taking  of  private 
property  for  public  use  without  just  compensation  or  without  due  process 
of  law"  (Stone  v.  Farmers'  Loan  &  T.  Co.,  116  U.  S.  331,  29  L.  Ed.  644, 
6  Sup.  Ct.  344) ;  the  significance  of  this  suggestion  was  not  at  first 


647  MUNN  v.  ILLINOIS.  94  U.  S.  113-154 

understood,  nor  was  it  acted  upon  by  that  court  until  the  case  of  Chicago 
etc.  R.  R.  Co.  v.  Minnesota,  134  U.  S.  461,  33  L.  Ed.  983, 10  Sup.  Ct.  703. 

The  citations  enable  us  to  trace  the  gradual  evolution  of  this  first 
qualification  of  the  original  doctrine.  In  the  first  of  the  cases  to  which 
the  citations  call  our  attention,  the  principle  laid  down  in  the  leading 
case  was  unflinchingly  applied.  In  one  case  a  petitioner,  seeking  to 
enjoin  enforcement  of  a  railroad  commission's  schedule  of  rates,  alleged, 
among  other  things,  that  if  compelled  to  observe  the  proposed  rates, 
the  railroad  would  be  driven  to  ruin  and  bankruptcy,  and  that  such  a 
tariff  would  cause  a  deficit  of  forty  thousand  dollars  per  annum,  and 
contended  that  this  amounted  to  a  taking  of  property  without  due 
process  of  law.  The  court,  however,  sustained  the  demurrer  to  the  bill, 
holding  that  the  constitutional  prohibition  against  a  deprivation  of 
property  had  no  application;  that  by  the  doctrine  of  Munn  v.  Illinois, 
and  the  provision  of  the  State  Constitution,  the  fixing  of  rates  was  for 
the  legislature,  and  not  the  courts;  and  that  the  icase  presented  no 
ground  for  judicial  interference  (Tilley  v.  Savannah  etc.  R.  R.  Co.,  4 
Woods,  427,  5  Fed.  641). 

The  question  did  not  long  remain  in  this  unsatisfactory  state.  It 
was  perceived  that  the  language  of  the  Munn  case,  literally  interpreted, 
amounted  to  holding  that  "whatever  the  wrong  done,  the  judiciary  was 
powerless,  and  the  resort  to  the  polls  at  the  periods  prescribed  by  law 
the  only  remedy" — an  alternative  that  might  mean  ruin  before  machin- 
ery so  ponderous  could  be  set  in  motion  (Pensacola  etc.  R.  R.  Co.  v. 
Florida,  25  Fla.  310,  3LR.A.  661,  5  South.  833).  "We  do  not  think," 
observed  the  Supreme  Court  of  Florida,  "that  the  granger  cases  are  * 
authority  for  the  proposition  that  the  legislature,  acting  even  for  itself, 
and  not  through  commissioners,  is  omnipotent  as  against  everyone  but 
the  people  in  the  matter  of  regulating  rates,  except  to  the  extent  that 
they  may  control  profits"  (Pensacola  etc.  R.  R.  Co.  v.  Florida,  25  Fla. 
323,  324,  3  L.  R.  A.  666,  5  South.  839) ;  this  was  said  in  a  case  in  which 
the  court  was  asked  to  interfere  to  prevent  the  enforcement  of  a  rate 
fixed  by  a  commission  for  the  railroads  of  that  State,  and  which  the  law 
had  provided  should  be  "sufficient  evidence"  of  its  reasonableness. 
(See,  also,  Richmond  etc.  R.  R.  Co.  v.  Trammel,  53  Fed.  196.) 

Elsewhere  another  limitation  is  affirmed,  although  it  seems  not  to 
have  received  any  further  development  by  the  authorities.  The  Su- 
preme Court  of  California  has  suggested  that  where  there  has  been 
actual  fraud  in  the  method  of  fixing  rates,  or  where  they  are  palpably 
and  grossly  unreasonable,  a  court  of  equity  is  justified  in  interfering 
to  set  them  aside.  Such  was  the  ground  upon  which  an  ordinance  of  a 
board  of  supervisors,  fixing  water  rates,  was  set  aside  (Spring  Valley 
Water  Works  Co.  v.  San  Francisco,  82  Cal.  286,  16  Am.  St  Rep.  116, 
6  L.  R.  A.  756,  22  Pac.  910). 
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The  question  had  also  arisen  again  in  the  Federal  Circuit  Courts, 
being  decided  upon  the  principles  noted  in  the  Florida  case,  supra. 
The  opinion  of  Mr.  Justice  Brewer,  in  a  case  coming  before  him  while 
on  circuit,  is  a  good  Statement  of  the  rule  at  this  stage  of  its  evolution. 
"It  is  obvious,"  said  he,  "that  the  mere  fact  that  the  legislature  has 
pursued  the  forms  of  law  in  prescribing  a  schedule  of  rates  does  not 
prevent  inquiry  by  the  court;  and  the  question  is  open,  and  must  be 
decided  in  each  case,  whether  the  rates  prescribed  are  within  the  limits 
of  legislative  power,  or  mere  proceedings  which  in  the  end  will  work 
a  confiscation  of  the  property  of  complainant  if  not  restrained.  Of 
course,  some  rule  must  exist,  fixed  and  definite,  to  control  the  action  of 
the  courts,  for  it  cannot  be  that  a  chancellor  is  at  liberty  to  substitute 
his  discretion  as  to  the  reasonableness  of  rates  for  that  of  the  legisla- 
ture. The  legislature  has  the  discretion,  and  the  general  rule  is  where 
any  officer  or  board  has  discretion,  its  acts  within  the  limits  of  that 
discretion  are  not  subject  to  review  by  the  courts."  "The  courts  can 
only  interfere,"  he  continued,  "where  the  schedule  of  rates  established 
will  fail  to  secure  to  the  owners  of  the  property  some  compensation  or 
income  from  their  investment.  As  to  the  amount  of  such  compensation, 
if  some  compensation  or  reward  is  in  fact  secured,  the  legislature  is 
the  sole  judge.  The  question  then  is  one  of  policy.  Whether,  by  reducing 
the  compensation  to  a  minimum,  railroad  enterprises  shall  be  discouraged, 
or  enlarging,  encouraged,  is  a  matter  for  legislative,  not  judicial  deter- 
mination. .  .  .  The  rule,  therefore,  to  be  laid  down  is  this :  That  where  the 
proposed  rates  will  give  some  compensation,  however  small,  to  the  owners 
of  the  railroad  property,  the  courts  have  no  power  to  interfere.  .  .  .  But 
where  the  rates  prescribed  will  not  pay  some  compensation  to  the  owners, 
then  it  is  the  duty  of  the  courts  to  interfere  and  protect  the  companies 
from  such  rates.  Compensation  implies  three  things:  Payment  of  cost 
of  service,  interest  on  bonds,  and  then  some  dividend"  (Chicago  etc. 
R.  R,  Co.  v.  Dey,  35  Fed.  866,  878,  879,  1  L.  R.  A.  744,  762.  And  see 
Dow  v.  Beidelman,  125  U.  S.  680,  31  L.  Ed.  841,  8  Sup.  Ct.  1028  (affirm- 
ing 49  Ark.  325,  5  S.  W.  297) ;  Tilley  v.  Savannah  etc.  R.  R.  Co.,  4 
Woods,  427,  5  Fed.  641 ;  Ruggles  v.  People,  91  111.  256 ;  Attorney  General 
v.  Old  Colony  R.  R.  Co.,  160  Mass.  97,  6  L.  R.  A.  863,  35  N.  E.  260; 
State  v.  Chicago  etc.  R.  R.  Co.',  38  Minn.  281,  37  N.  W.  782;  Wellman 
v.  Chicago  etc.  Ry.  Co.,  83  Mich.  592,  47  N.  W.  489,  and  State  v.  Peel 
Splint  Coal  Co.,  36  W.  Va.  802, 17  L.  R.  A.  385,  15  S.  E.  1000). 

The  question  finally  came  before  the  national  Supreme  Court,  in  a 
case  which  is  worthy  of  especial  notice  in  this  connection,  since  three 
.of  the  members  of  the  court  dissented  on  the  ground  that  the  conclu- 
sions of  the  majority  practically  overruled  the  case  of  Munn  v.  Illinois, 
The  case  arose  in  Minnesota,  under  a  statute  requiring  railroads  to  make 
just  and  reasonable  rates,  and,  in  case  of  their  failure  to  do  so,  em- 
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powering  the  railroad  commissioners  to  prescribe  just  and  reasonable 
rates  for  them.  The  railroad  company  in  this  case  refused  to  adopt  a 
certain  schedule,  drawn  up  by  the  commissioners  in  accordance  with 
this  law,  for  the  transportation  of  milk  between  certain  points,  and 
mandamus  was  brought  to  compel  them  to  do  so.  In  its  return,  the 
railroad  company  alleged  that  the  proposed  rate  was  unjust  and  un- 
reasonable, and  pro  tanto  a  taking  of  property  without  due  process  of 
law,  and  offered  evidence  to  substantiate  its  allegations.  The  evidence 
was  excluded  upon  the  ground  that  it  was  not  the  province  of  the  court 
to  inquire  into  the  question  of  the  reasonableness  of  the  rates,  and  that 
the  legislature  intended  "that  the  rates  recommended  and  published  by 
the  commission  .  .  .  should  be  not  simply  advisory,  nor  merely  prima 
facie  equal  and  reasonable,  but  final  and  conclusive  as  to  what  are  law- 
ful or  equal  and  reasonable  charges;  that  in  proceedings  to  compel  com- 
pliance with  rates  thus  published,  the  law  neither  contemplates  nor 
allows  any  issue  to  be  made  or  inquiry  had  as  to  their  equality  or  reason- 
ableness in  fact."  This  effective  method  of  precluding  a  judicial  inquiry 
amounted,  in  the  opinion  of  a  majority  of  the  Supreme  Court,  to  a 
deprivation  of  property  without  due  process  of  law.  Such  was  the 
decision  in  this  case.  It  is  difficult  to  see  wherein  it  subverts  the  Munn  * 
doctrine  any  further  than  that  had  already  been  limited  by  Chief  Justice 
Waite  himself  in  his  observations  in  Stone  v.  Farmers'  Loan  &  T.  Co., 
supra ;  and  by  the  Circuit  and  State  courts  in  more  than  one  decision. 
The  court  was  bound  by  the  construction  which  the  Minnesota  court 
had  put  upon  the  State  statute,  and  thus  construed,  the  statute  was 
clearly  invalid.  (See  Budd  v.  New  York,  143  U.  S.  647,  36  L.  Ed.  266, 
12  Sup.  Ct.  477,  and  Wellman  v.  Chicago  etc.  Ry.  Co.,  83  Mich.  592,  47 
N.  W.  489.) 

It  is  to  be  observed,  however,  that  some  further  expressions  in  the 
opinion  of  Blatchford,  J.,  who  delivered  the  opinion  of  the  court  go 
far  beyond  this  conclusion.  Thus  he  says :  "The  question  of  the  reason- 
ableness of  a  rate  of  charge  for  transportation  by  a  railroad  company, 
involving  as  it  does  the  element  of  reasonableness,  both  as  regards  the 
company  and  as  regards  the  public,  is  eminently  a  question  for  judicial 
investigation,  requiring  due  process  of  law  for  its  determination."  It 
will  be  noted  that  this  was  the  precise  contention  which  the  Supreme 
Court  specifically  denied  in  the  leading  case.  Mr.  Justice  Miller  con- 
curred specially  in  the  conclusions  of  the  cpurt,  declining  to  indorse 
this  dictum  as  sound  (Chicago  etc.  R.  R.  Co.  v.  Minnesota,  134  U.  S.  461, 
33  L.  Ed.  983,  10  Sup.  Ct.  703). 

This  dictum  of  the  prevailing  opinion  in  the  Minnesota  case  was  pro- 
phetic of  further  modifications  in  the  rule  which  Munn  v.  Illinois  had 
established.  The  proposition  laid  down  by  Blatchford,  J.,  that  the  rea- 
sonableness of  rates  established  was  a  judicial  question  has  since  been 


94  U.  S.  113-154         NOTES  ON  U.  S.  REPORTS.  550 

approved  and  has  become  the  settled  rule  (Reagan  v.  Farmers'  Loan 
&  T.  Co.,  154  U.  S.  397,  38  L.  Ed.  1023, 14  Sup.  Ct.  1047;  Cleveland  Gas- 
Light  Co.  v.  Cleveland,  71  Fed.  613 ;  Southern  Pac.  Co.  v.  Board  of  R.  R. 
Commrs.,  78  Fed.  236,  and  Interstate  Comm.  Co.  v.  Cincinnati  etc.  Ry. 
Co.,  167  U.  S.  500,  42  L.  Ed.  253,  17  Sup.  Ct.  900).  Obviously,  this 
second  limitation  does  not  coexist  with  the  first,  already  considered,  for 
it  supplants  the  rule  that  the  legislative  power  to  fix  rates  stops  only 
at  confiscation  and  restricts  legislative  action  within  a  narrower  com- 
pass. Under  the  later  rule  the  power  of  the  legislature  to  fix  rates 
is  still  fully  conceded.  But,  it  is  said,  rates  so  established  must  be  rea- 
sonable— reasonable  in  the  judgment  of  the  courts.  It  is  for  the  legis- 
lature to  fix  rates;  it  is  ultimately  for  the  courts  to  say  whether  they 
are  reasonable.  In  this  view,  the  legislature  may  not  establish  a  rate 
which  barely  permits  the  payment  of  fixed  charges  and  operating  ex- 
penses any  more  than  it  may  establish  a  rate  compelling  operation  at  a 
loss.  The  rate  must  permit  the  earning  of  a  reasonable  interest  on  the 
investment.  The  courts  have  found  authority  for  this  doctrine  in  the 
familiar  guaranties  contained  in  the  Fourteenth  Amendment.  The  con- 
tention that  legislation  which  permits  some  return,  however  small,  upon 
'the  investment,  after  paying  fixed  charges  and  operating  expenses,  can- 
not amount  to  a  deprivation  of  property — the  rule  as  formerly  applied — 
was  thus  met  by  McKenna,  J.,  in  a  California  case:  "The  Fourteenth 
Amendment  of  the  Constitution  would  be  a  composition  of  delusive 
words  if  it  forbade  only  the  taking  of  the  physical  property,  while  it 
permitted  the  taking  of  its  value, — if  its  guaranties  of  the  law's  equal 
protection  to  all  persons  would  be  satisfied  as  to  railroads  by  leaving 
them  a  microscopical  profit.  If  so,  the  pool  of  Tantalus  would  lose  its 
force  to  illustrate  excited  and  disappointed  expectation  when  compared 
with  the  organic  law  of  this  great  land"  (Southern  Pac.  Co.  v.  Board 
of  R.  R.  Commrs.,  78  Fed.  261).  The  citations  do  not  justify  an  ex- 
amination of  the  many  minor  points  presented  in  almost  every  case 
involving  the  validity  of  legislative  regulations  of  rates  and  charges. 
The  following  are  some  of  the  important  recent  authorities  in  this  con- 
nection :  Ames  v.  Union  Pacific  R.  R.  Co.,  64  Fed.  165 ;  Smyth  v.  Ames, 
169  U.  S.  466,  42  L.  Ed.  819,  18  Sup.  Ct.  418;  St.  Louis  etc.  Ry.  Co.  v. 
Gill,  156  U.  S.  649,  39  L.'  Ed.  567,  15  Sup.  Ct.  485 ;  Covington  etc.  Turn- 
pike Road  Co.  v.  Sanf ord,  164  U.  S.  578,  41  L.  Bd.  560, 17  Sup.  Ct.  198 ; 
Lake  Shore  etc.  Ry.  Co.  v.  Smith,  173  U.  S.  696,  43  L.  Ed.  864,  19  Sup. 
Ct.  570. 

It  is  obvious  that  the  rule,  as  it  exists  to-day,  is  very  far  from  that 
contemplated  in  the  principal  case.  Munn  v.  Illinois  affirmed  (1)  the 
power  of  the  legislature  to  establish  rates  of  charge  of  common  carriers ; 
(2)  that  the  fixing  of  such  rates  of  charge  was  for  the  legislative  dis- 
cretion;  (3)  that  this  discretion,  having  been  exercised,  could  not  be 
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disturbed  in  the  courts.  Of  these,  the  first  still  stands.  The  second 
and  third  were  qualified  by  the  proviso  that  the  rates  established  must 
not  compel  operation  at  a  loss;  then  the  third  was  disaffirmed  in  toto, 
and  the  second  practically  so.  As  the  rule  stands  to-day,  the  power 
is  in  the  legislature,  the  discretion  in  the  courts,  in  the  sense  that  it  is 
their  notion  of  what  is  reasonable  and  not  that  of  the  legislature  that 
prevails.  Of  course,  this  discretion  is  still  a  legal  discretion;  legislative 
regulations  would  not  be  annulled  as  unreasonable  for  mere  whim  or 
caprice;  and  the  courts  have  adopted  and  observe  certain  general  rules 
for  determining  what  is  and  what  is  not  reasonable. 

But  with  deference,  it  is  suggested,  that  if  the  rule  has  become  more 
accurate  in  its  evolution,  it  is  undeniable  that  it  has  also  lost  in  that 
finality  which  removes  doubt  and  puts  an  end  to  litigation.  If,  as  must 
of  'course  be  conceded,  it  is  well  adapted  to  safeguard  the  enormous 
property  interests  involved  in  the  carrying  business  throughout  the 
country,  it  is  no  less  true  that  it  casts  the  burden  of  a  heavy  responsi- 
bility upon  the  courts,  and  a  task  to  the  performance  of  which  the  most 
eminent  legal  attainments  are  of  less  assistance  than  a  knowledge  of 
economics  and  finance.  Perhaps  the  most  serious  criticism  to  which 
the  rule  is  open  lies  in  the  fact  that  it  not  only  permits,  but  invites  an 
appeal  to  the  courts  upon  the  part  of  corporations  sought  to  be  regu- 
lated, with  the  fair  prospect  that  injunction  will  paralyze  the  legisla- 
tive effort  for  a  more  or  less  indefinite  period.  This  is  a  manifest 
element  of  friction  in  the  practical  operation  of  the  rule,  and  one  which 
seems  to  promise  either  an  abandonment  of  attempts  at  legislative  regu- 
lation or  the  barren  prospect  of  endless  and  costly  litigation.  The 
writer  is  not  blind  to  the  fact  that  responsibility  for  this  state  of  the 
law  may,  very  logically  perhaps,  be  traced  to  the  peculiarities  of  our 
system  of  government,  with  its  inexorable  limitations  upon  legislative 
power.  Yet  it  is  a  grave  arraignment  of  the  rule  of  law  engrafted 
upon  the  constitutional  restriction  here  involved,  that  in  its  operation 
as  a  limitation  upon  legislative  power,  it  amounts  practically  to  a  denial 
of  that  power  altogether;  and  prompts  the  serious  reflection  whether 
the  first  limitation  upon  the  Munn  rule  was  not,  after  all,  the  correct 
one.  The  harmonious  working  of  machinery  of  government,  whose  dif- 
ferent functions  are  discharged  by  co-ordinate,  equal  and  independent 
departments  sometimes  requires  that  the  judiciary  indulge  liberal  in- 
tendments in  favor  of  the  regularity  of  legislative  or  executive  action; 
and  this  would  seem  to  be  peculiarly  a  case  for  the  application  of  this 
principle. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Rep.  289,  292. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  R.  A. 
177. 
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Judiciary's  power  to  fix  public  service  rates.    Note,  8  L  &  A. 
(N.  S.)  530. 

Judicial  power  over  eminent  domain.    Note,  22  L.  B.  A.  (N.  S.) 
85. 

Of  propriety  of  legislative  interference  within  scope  of  legislative 
power,  the  legislature  is  exclusive  judge;  hence,  if,  under  any  circumstances, 
Illinois  legislature  might  have  declared  Chicago  grain  warehouses  public 
warehouses,  it  must  be  presumed  in  favor  of  act  of  1872,  that  such  circum- 
stances existed. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  366,  60  L.  EcL 
690,  36  Sup.  Gt.  378,  holding  power  of  legislature  to  regulate  conduct 
and  contracts  on  its  conception  of  public  welfare  is  subject  to  review 
by  court  only  when  exercise  is  unreasonable  or  arbitrary  (Florida  stat- 
ute imposing  special  tax  on  firms  using  trading  stamps) ;  Lindsley  v. 
Natural  Carbonic  Gas  Co.,  220  U.  S.  79,  Ann,  Cat.  19120,  160,  55  L.  Ed. 
377,  31  Sup.  Ct.  337,  upholding  provisions  of  New  York  statute  exempt- 
ing wells  yielding  carbonic  acid  gas  from  prohibition  against  wasteful 
pumping  from  common  underground  sources ;  Hooker  v.  Interstate  Com- 
merce Commission,  188  Fed.  252,  schedule  of  interstate  rates  fixed  by 
commerce  commission  is  legislative  act,  and  cannot  be  disturbed  on  com- 
plaint of  shipper  as  unconstitutionally  high  unless  they  clearly  appear 
to  violate  constitutional  rights  of  shipper;  Chicago,  B.  &  Q.  R.  Co.  v. 
Winnett,  162  Fed.  247,  89  C.  C.  A.  222,  court  cannot  by  injunction  con- 
trol exercise  of  legislative  power  of  State  railway  commission  conferred 
by  Constitution  and  statutes  of  Nebraska  to  fix  rates  by  restraining 
commission  from  acting  on  establishment  of  rates;  Railroad  Comm.  v. 
Louisville  etc.  R.  Co.,  140  Ga.  830,  831,  Ann,  Gas.  1915A,  1018,  L.  B.  A. 
191513,  902,  80  S.  £.  333,  courts  cannot  question  wisdom  of  legislature 
in  requiring  railroads  to  detach  mileage  scrip  on  trains ;  Jones  v.  Power 
County,  27  Idaho,  666,  150  Pac.  37,  statute  affecting  debts  of  counties 
formed  under  certain  statute  held  to  be  general  law;  Pittsburgh  etc. 
Ry.  Co.  v.  State,  180  Ind.  252,  L.  B.  A.  1915D,  458,  102  N.  IS.  28,  expert 
testimony  is  not  admissible  for  purpose  of  showing  statute  is  unreason- 
able ;  Eckerson  v.  De  Moines,  137  Iowa,  476,  115  N.  W.  186,  legislature 
is  presumed  to  have  determined  existence  of  conditions  necessary  to 
classification  of  cities  in  statute  for  their  government;  McGuire  v. 
Chicago  etc.  R.  Co.,  131  Iowa,  350,  33  L.  B.  A.  (N.  S.)  706,  108  N.  W. 
905,  court  cannot  consider  expediency  of  abrogation  of  fellow-servant 
rule  as  to  railroads ;  Raritan  River  R.  R.  Co.  v.  Traction  Co.,  70  N.  J.  L. 
744,  58  Atl.  336,  upholding  agreement  between  railroad  and  competitor 
that  during  limited  period  former  will  not  reduce  present  rates  unless 
required  by  law;  Jacquelin  v.  Erie  R.  R.  Co.,  69  N.  J.  Eq.  444,  445,  61 
Atl.  23,  denying  preliminary  injunction  te  prevent  discontinuance  of 
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railroad  station ;  Glenn  v.  Southern  Express  Co.,  170  N.  G.  295,  87  S.  E. 
141,  statute  of  1915,  limiting  shipment  of  liquor,  is  reasonable  exercise 
of  police  power;  State  v.  Pitney,  79  Wash.  612,  Ann,  Oas.  1916 A,  209, 
140  Pac.  920,  courts  will  presume  legislature  determined  existence  of 
conditions  warranting  statute  imposing  tax  on  use  of  trading  stamps; 
State  v.  Bunting,  71  Or.  266,  Ann.  Cas.  19160, 1003,  139  Pac.  734,  legis- 
lature presumed  to  have  determined  existence  of  conditions  warranting 
ten  hour  day  law  for  mills,  etc.;  State  v.  Bowen  &  Co.,  86  Wash.  26, 
149  Pac.  331,  legislative  policy  in  enacting  commission  merchants'  law 
is  not  subject  to  review  by  court ;  dissenting  opinion  in  Kirk  v.  Wyman, 
83  S.  C.  387,  23  L.  R.  A.  (N.  S.)  1188,  65  S.  E.  392,  majority  uphold- 
ing injunction  against  city  board  of  health  to  prevent  removal  of  one 
afflicted  with  disease  to  public  pesthouse  where  means  used  and  action 
taken  were  unnecessary;  State  v.  Brown  &  Sharpe  Mfg.  Co.,  18  R.  I. 
35,  25  Atl.  253,  legislature  exclusive  judge  of  expediency  of  legislation; 
Antoni  v.  Greenhow,  107  U.  S.  775,  27  L.  Ed.  471,  2  Sup.  Ct.  96,  and 
Owen  v.  Sioux  City,  91  Iowa,  196,  197,  59  N.  W.  4,  5,  on  point  that  court 
must  presume  that  state  of  facts  existed  justifying  the  legislative 
action;  Wilson  v.  State,  7  Kan.  App.  437,  53  Pac.  374,  upholding  law 
regulating  weighing  of  coal  at  mines.       -  < 

Distinguished  in  Dobbins  v.  Los  Angeles,  195  tJ.  S.  235,  237,  49  L.  Ed. 
175,  176,  25  Sup.  Ct.  18,  holding  void  city  ordinance  narrowing  limits 
within  which  gasworks  may  be  erected  so  as  to  include  property  pur- 
chased for  that  purpose,  where  change  not  demanded  by  public  wel- 
fare ;  Ft.  Smith  Light  etc.  Co.  v.  City  of  Ft.  Smith,  202  Fed.  586,  where 
statutes  authorize  fixing  of  public  utility  rates  in  towns  after  investi- 
gation, ordinance  arbitrarily  fixing  rates  without  any  investigation  is 
void;  In  re  Smith,  143  Cal.  371,  77  Pac.  181,  holding  void  county  ordi- 
nance making  it  misdemeanor  to  maintain  gasworks  within  certain  dis- 
trict which  was  very  sparsely  settled  and  no  house  existed  within  three 
hundred  yards  of  existing  gas  plant;  Baltimore  etc.  R.  Co.  v.  Waters, 
105  Md.  421,  12  L.  R.  A.  (N.  S.)  326,  66  Atl.  694,  statute  prohibiting 
construction  of  railroad  within  certain  territory  enacted  in  interest  of 
persons  whose  property  would  be  damaged,  and  not  in  general  public 
interest  is  not  within  police  power ;  State  v.  Southern  Ry.  Co.,  145  N.  C. 
533,  118  L.  R.  A.  (N.  S.)  966,  59  S.  E.  583,  Federal  court  cannot  enjoin 
prosecution  under  statute  of  1907  limiting  passenger  rates;  State  v. 
Marble,  72  Ohio  St.  33, 106  Am.  St.  Rep.  570,  70  L.  R.  A.  835,  73  N.  E. 
1066,  upholding  act  of  1902,  regulating  practice  of  medicine,  as  applied 
to  Christian  Science,  is  valid  exercise  of  police  power. 

A  person  has  no  property  or  vested  Interest  In  any  rule  of  the  common 
law.  Bights  of  property  vested  thereunder  may  not  be  taken  away,  but  the 
law,  a*  a  rule  of  conduct,  may  be  changed. 
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Approved  in  Smythe  v.  Henry,  41  Fed.  707,  In  re  Ziebold,  23  Fed. 
793,  Hurtado  v.  California,  110  U.  S.  532,  28  L.  Ed.  287,  4  Sup.  Ct.  119, 
State  v.  Johnson,  114  N.  C.  849,  19  S.  E.  600,  Shields  v.  Clifton  Hill 
Land  Co.,  94  Tenn.  148,  45  Am.  St.  Rep.  715,  26  L.  R.  A.  518,  28  S.  W. 
674,  Sawyer  v.  Davis,  136  Mass.  243,  49  Am.  Rep.  31,  Bass  v.  Roanoke 
etc.  Water  Power  Co.,  Ill  N.  C.  448,  19  L.  R.  A.  253,  16  S.  E.  405,  and 
Caldwell  v.  Wilson,  121  N.  C.  458,  28  S.  E.  558,  all  following  rule; 
Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  76,  59  L.  Ed.  1210,  35 
Sup.  Ct.  678,  upholding  statute  requiring  owners  of  railroad  property 
to.  provide  means  of  passing  water  under  embankments ;  Mondou  v.  New 
York  eic.  R.  R.  Co.,  223  U.  S.  50,  38  L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  346,  32 
Sup.  Ct.  169, 1  N.  C.  C.  A.  884,  upholding  employers'  liability  act  of  1908 
as  amended  April  5,  1910;  Christianson  v.  King  County,  196  Fed.  798, 
probate  court  has  jurisdiction  under  Washington  statutes  to  determine 
that  there  are  no  lineal  descendants  of  an  intestate,  and  that  property 
escheats  to  county;  Cottonwood  Lumber  Co.  v.  Hardin,  78  Ark.  98,  92 
S.  W.  1120,  upholding  act  providing  that  unimproved,  uninclosed  lands 
deemed  in  possession  of  one  paying  taxes  for  seven  years  under  color 
of  title ;  Western  Indemnity  Co.  v.  Pillsbury,  170  Cal.  696,  15l  Pac.  402, 
workmen's  compensation  act  dpes  not  deprive  employers  of  rights  with- 
out due  process;  Vindicator  Consol.  Gold  Min.  Co.  v.  Firstbrook,  36 
Colo.  511,  10  Ann.  Oas.  1108,  86  Pac.  317,  statute  abolishing  fellow- 
servant  rule  does  not  deprive  employer  of  property  without  due  process ; 
Bunch  v.  United  States,  40  App.  D.  C.  159,  satisfaction  of  judgment 
against  sureties  on  bond  as  to  one  of  several  judgment  debtors  does  not 
discharge  others  where  rule  that  release  of  one  surety  releases  all  was 
changed  by  statute  after  bond  given;  Florida  v.  Jacksonville  Term. 
Co.,  41  Fla.  406,  27  South.  234,  holding,  under  Fla.  Laws  1899,  c.  4700, 
railroad  operated  from  point  in  State  to  point  In  another  State,  in  so 
far  as  road  and  business  in  this  State  are  concerned,  is  subject  to  super- 
vision of  railroad  commissioners;   Kenneweg  v.   County   Commrs.   of 
Allegany  Co.,  102  Md.  127,  62  Atl.  252,  upholding  Acts  1904,  p.  870, 
c.  508,  §  105,  prescribing  time  for  holding  primaries  by  different  par- 
ties; Sonsmith  v.  Pere  Marquette  R.  Co.,  173  Mich.  77,  138  N.  W.  356, 
upholding  statute  withdrawing  defenses  of  fellow-servant,  assumed  risk, 
and  contributory  negligence  from  railroads;  Matheson  v.  Minneapolis 
St.  Ry.  Co.,  126  Minn.  291,  148  N.  W.  73,  5  N.  C.  C.  A.  876,  upholding 
provisions  of  workmen's   compensation,  act   abrogating  fellow-servant 
rule,  and  assumption  of  risk  in  certain  classes  of  cases ;  Sexton  v.  New- 
ark District  Tel.  Co.,  84  N.  J.  L.  93,  86  Atl.  454,  3  N.  C.  C.  A.  576,  aboli- 
tion of  fellow-servant  rule  does  not  impair  obligation  of  contract ;  State 
v.  Creamer,  85  Ohio  St.  397,  39  L.  R.  A.  (N.  S.)  694,  97  N.  E.  606,  1 
N.  C.  C.  A.  38,  statute  taking  away  defense  of  assumption  of  risk  in 
suits  by  injured  employees  is  not  deprivation  of  due  process;  State  v. 
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Coyle,  7  Okl.  Cr.  73,  122  Pac.  253,  anti-trust  act  of  1908  is  within  legis- 
lative power;  In  re  McNaught,  1  Okl.  Cr.  642,  99  Pac.  246,  indictment 
by  grand  jury  for  prosecution  by  State  for  murder  committed  after 
admission  of  State  is  not  required  by  Fifth  and  Fourteenth  Amend- 
ments, and  State  may  proceed  by  information;  Greenough  v.  Allen 
Theater  etc.  Co.,  33  R.  I.  140,  80  Atl.  267,  granting  of  permit  to  alter 
building  to  theater  does  not  confer  vested  right  to  complete  work  under 
statutes  relating  to  theater  construction  in  force  at  time;  Frank  A. 
Graham  Ice  Co.  v.  Chicago  etc.  Ry.  Co.,  153  Wis.  157,  140  N.  W.  1102, 
upholding  provisions  of  statute,  superseding  common-law  remedy  for 
recovery  of  excess  freight,  requiring  shipper  to  complain  first  that 
charges  are  excessive. 

Retrospective  laws.    Note,  10  Am.  Dec.  137,  140. 

Chicago  grain  warehouses  situated  wholly  within  the  State  of  Illinois 
are  instruments  of  domestic  as  well  as  of  interstate  commerce.  Their  regu- 
lation is  a  thing  of  domestic  concern,  and  until  Congress  acts  in  reference 
to  their  Interstate  relation,  the  State  may  exercise  all  the  powers  of  govern- 
ment over  them,  even  though  in  so  doing  it  may  indirectly  operate  upon 
commerce  outside  its  immediate  Jurisdiction;  hence,  Illinois  act  of  1872, 
regulating  maximum  charges  therein,  is  not  a  regulation  of  commerce. 

The  meaning  of  the  foregoing  is  so  often  construed  in  connection 
with  the  language  of  the  same  court  in  Peik  v.  Chicago  etc.  R.  R.  Co.,  94 
U.  S.  164,  24  L.  Ed.  97,  another  of  the  granger  cases,  and  so  much  of 
the  subsequent  criticism  is  due  to  the  wider  application  of  the  holding 
in  that  case,  that  it  will  not  be  amiss  to  refer  briefly  to  that  decision. 
There  the  court  held,  referring  to  the  act  of  the  Wisconsin  legislature 
relating  to  railroads,  that  "the  law  is  confined  to  State  commerce,  or 
such  interstate  commerce  as  directly  affects  the  people  of  Wisconsin. 
Until  Congress  acts  in  reference  to  the  relation  of  this  company  to 
interstate  commerce,  it  is  certainly  within  the  power  of  Wisconsin  to 
regulate  its  fares,  etc.,  so  far  as  they  are  of  domestic  concern.  With 
,  the  people  of  Wisconsin  this  company  has  domestic  relations.  Inci- 
dentally, these  may  reach  beyond  the  State.  But  certainly  until  Con- 
gress undertakes  to  legislate  for  those  who  are  without  the  State,  Wis- 
consin may  provide  for  those  within,  even  though  it  may  indirectly 
affect  those  without"  (Peik  v.  Chicago  etc.  R.  R.  Co.,  94  U.  S.  177, 178, 
24  L.  Ed.  98;  on  this  reasoning,  the  statute  in  question,  which  fixed  rates 
of  transportation  within  the  State,  or  from  points  within  the  State  to 
points  without,  or  from  points  without  to  points  within,  was  held  valid. 
Of  this  decision,  Mr.  Justice  Miller  remarked  in  a  later  case  that  it 
"was  evidently  not  fully  considered"  (Wabash  etc.  R.  R.  Co.  v.  Illinois, 
118  U.  S.  568,  80  L.  Ed.  248,  7  Sup.  Ct.  9).  The  Supreme  Court  of 
Kansas,  in  referring  to  Chicago  etc.  R.  R.  Co.  v.  Iowa,  and  the  Munn 


94  U.  S;  113-154         NOTES  ON  U.  S.  REPORTS.  556 

and  Peik  cases,  says:  "We  confess  it  is  difficult  to  reconcile  these  three 
cases  with  the  principles  which  have  been  settled  by  the  prior  and  subse- 
quent course  of  decisions  of  the  United  States  Supreme  Court"  (Hardy 
v.  Atchison  etc.  R.  R.  Co.,  32  Kan.  715,  5  Pac.  13);  and  the  Supreme 
Court  of  New  Jersey  also  remarks  the  fluctuation  in  the  holdings  of  the 
Supreme  Court,  of  which  these  cases  are  cited  as  a  prominent  example 
( Waterbury  v.  Newton,  50  N.  J.  L.  534,  14  Atl.  604 ;  and  see  Seawell  v. 
Kansas  City  etc.  Ry.  Co.,  119  Mo.  237,  24  S.  W.  1005). 

The  late  cases  approving  this  doctrine  are:  Michigan  Central  R.  R. 
Co.  v.  Michigan  Railroad  Commission,  236  U.  S.  631,  59  L.  Ed.  756,  35 
Sup.  Ct.  422,  holding  State  railroad  commission  may  require  connecting 
railroads  to  make  physical  connection  for  transfer  of  intrastate  busi- 
ness including  loaded  cars,  and  empty  cars  for  loading;  Murray  v.  Pacific 
Coast  S.  S.  Co.,  207  Fed.  690,  holding  longshoreman  had  common-law 
right  to  sue  steamship  company  for  injuries  due  to  company's  negligence, 
though  he  had  not  complied  with  terms  of  workmen's  compensation  act 
of  State;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  771,  holding  rates 
established  by  Minnesota  railroad  commission  were  confiscatory;  Per- 
kins v.  Northern  Pac.  Ry.  Co.,  155  Fed.  453,  enjoining  enforcement  of 
intrastate  rate  fixed  by  State  on  ground  that  it  would  be  confiscatory 
if  enforced;  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  879,  Laws  Wis. 
Sp.  Sess.  1905,  p.  19,  c.  12,  relating  to  inspection  and  grading  of  grain 
at  Superior  and  prohibiting  sales  according  to  Minnesota  grades,  is 
void  as  to  interstate  commerce;  State  v.  Western  etc.  R.  Co.,  138  Ga. 
840,  76  S.  E.  580,  holding  State  could  not  fix  rates  for  interstate  ship- 
ment by  Western  and  Atlantic  Railway  by  virtue  of  agreement  by  com- 
pany leasing  road;  Laird  v.  Baltimore  etc.  R.  Co.,  121  Md.  185,  Ann. 
Gas.  1915B,  728,  47  L.  R.  A.  (N.  8.)  1167,  88  Atl.  350,  public  service 
commission  cannot  make  its  consent  condition  to  bond  issue  to  improve 
line  outside  State;  Orient  Ins.  Co.  v.  Northern  Pacific  Ry.  Co.,  31 
Mont.  510,  78  Pac.  1038,  under  Civ.  Code,  §  393,  subd.  25,  corporation 
may  be  formed  for  warehousing  goods  for  shipment;  People  v.  Miller, 
178  N.  Y.  198,  204,  205,  70  N.  E.  473,  476,  where  entire  business  of 
domestic  corporation  consists  of  transportation  of  goods  from  outside 
States  into  State  and  vice  versa  is  not  subject  to  franchise  tax ;  St.  Louis 
etc.  Ry.  Co.  v.  Arkansas  etc.  Grain  Co.,  42  Tex.  Civ.  129,  95  S.  W.  658, 
State*  may  regulate  sale  of  rejected  freight  though  received  as  interstate 
shipment;  dissenting  opinion  in  Illinois  Cent.  R.  R.  Co.  v.  Doherty's 
Admr.,  153  Ky.  378,  47  L.  R.  A.  (N.  S.)  31,  155  S.  W.  1125,  majority 
holding  right  of  action  given  by  Federal  employer's  liability  act  is 
exclusive. 

Regulations  Affecting  Commerce  Only  Incidentally. — The  Munn  case 
has  been  relied  upon  in  upholding  legislation,  rather  in  the  nature  of 
police  regulations  for  the  public  good  than  of  commerce,  and  affecting 
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commerce  not  directly,  but  incidentally.  In  Insurance  Co.  of  North 
America  v.  Commonwealth,  87  Pa.  St.  173,  30  Am.  Rep.  352,  a  State 
tax  on  the  entire  amount  of  premiums  received  by  an  insurance  com- 
pany was  held  not  a  regulation  of  interstate  commerce,  though  it  is 
otherwise  as  to  a  tax  on  the  gross  receipts  of  an  ocean  steamship  com- 
pany doing  business  in  several  States  (Philadelphia  etc.  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  346,  SO  L.  Ed.  1205,  7  Sup.  Ct.  1125) ;  in  Magner 
y.  People,  97  111.  320,  a  statute  prohibiting  the  killing  or  selling  of  game 
at  certain  seasons  was  held  not  within  the  meaning  of  the  constitutional 
prohibition;  and  Standard  Oil  Co.  v.  Combs,  96  Ind.  179,  49  Am.  Rep. 
156,  held,  a  tax  on  staves,  bought  in  one  State  by  a  citizen  of  another, 
and  remaining  there  to  receive  a  finishing  process  before  shipment,  not 
unconstitutional;  in  Brechbill  v.  Randall,  102  Ind.  529,  52  Am.  Rep.  696, 
1  N.  E.  363,  a  statute  regulating  the  sale  of  patent  rights  was  declared 
not  a  regulation  of  interstate  commerce;  in  Waterbury  v.  Newton,  50 
N.  J.  L.  534,  14  Atl.  604,  a  law  restricting  the  sale  of  oleomargarine 
imported  from  another  State,  was  upheld;  in  Kidd  v.  Pearson,  128  U.  S. 
23,  32  L.  Ed.  351,  9  Sup.  Ct.  11,  and  in  State  v.  Fulker,  43  Kan.  237, 
7  L  E.  A.  183,  22  Pac.  1020,  statutes  prohibiting  the  manufacture  and 
sale  of  intoxicating  liquors,  except  under  certain  conditions,  were  held 
not  a  regulation  of  interstate  commerce;  in  Henry  v.  Roberts,  50  Fed. 
902,  a  law  giving  the  owner  of  littoral  land  a  lien  of  twenty-five  cents 
on  every  log  cast  up  by  wind  and  tide  was  sustained ;  and  in  Jamieson 
v  ▼.  Indiana  Nat.  Gas  Co.,  128  Ind.  555,  12  L.  R.  A.  658,  28  N.  E.  76,  a 
law  in  which  more  than  three  pounds  pressure  in  natural  gas-pipes  was 
prohibited,  and  its  conveyance  further  than  natural  pressure  would 
carry  it  was  upheld.  The  same  court  had  previously  declared  a  statute 
prohibiting  the  export  of  natural  gas  a  regulation  of  interstate  com- 
merce (State  v.  Indiana  &  Ohio  Oil  etc.  Co.,  120  Ind.  575,  6  L.  R.  A. 
583,  22  N.  E.  778),  a  State  law  regulating  suits  on  freight  contracts  is 
applicable  to  interstate  shipment  (Gulf  etc.  Ry.  Co.  v.  Eddins,  7  Tex. 
Civ.  App.  127,  26  S.  W.  166) ;  the  business  of  stockyards  may  amount 
to  interstate  commerce,  subject  to  Federal  regulation  (United  States  v. 
Hopkins,  82  Fed.  538,  540) ;  although  in  the  absence  of  Federal  regula- 
tions as  to  rates  of  charge,  the  State  may  validly  act  (Cot ting  v.  Kansas 
City  Stockyards  Co.,  82  Fed.  844,  852,  853). 

Commerce  Wholly  Within  a  State. — The  next  class  of  cases  comprise 
those  where  the  commerce  sought  to  be  regulated  lies  wholly  within  the 
State  and  as  to  which  Congress  has  not  acted.  The  leading  case  is 
certainly  authority  for  holding  that  the  State  may  validly  impose  regu- 
lations. This  is  undoubtedly  true  where  not  only  the  commerce,  but 
the  instrument  of  commerce,  such  as  a  common  carrier,  lies  wholly 
within  the  State.  Upon  this  point  one  of  the  granger  cases — Chicago 
etc.  R.  R.  Co.  v.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94— is  a  direct  authority. 
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Other  authorities  on  this  point  are:  Stone  v.  Yazoo  etc.  R.  R.  Co.,  62 
Miss.  607,  52  Am.  Rep.  193,  Whitehead  v.  Wilmington  etc.  R.  R.  Co., 
87  N.  C.  255,  Boardman  v.  Lake  Shore  etc.  R.  R.  Co.,  84  N.  Y.  157, 
and  Louisville  etc.  R.  R.  Co.  v.  Railroad  Commission,  19  Fed.  679.  In 
Railroad  Commrs.  v.  Railroad  Co.,  22  S.  C.  220,  speaking  with  reference 
to  this  point,  the  court  said :  "This  proposition  is  well  illustrated  by  the 
somewhat  famous  case  of  Munn  v.  Illinois,"  22  S.  C.  236.  See,  also, 
Hall  v.  South  Carolina  Ry.  Co.,  25  S.  C.  564.  Where,  however,  the  lines 
of  the  carrier  sought  to  be  regulated  extend  outside  of  the  State,  the 
right  of  the  State  to  regulate  rates  for  transportation  entirely  within 
its  territory  has  not  been  undisputed,  although  the  question  must  bo 
regarded  as  settled  by  the  decisions  of  the  National  Supreme  Court  in 
the  Railroad  Commission  Cases  (Stone  v.  Farmers'  Loan  &  T.  Co.),  116 
U.  S.  307,  29  L.  Ed.  636,  6  Sup.  Ct.  334 ;  even  where  the  contract  of 
transportation  from  one  point  within  a  State  to  another  involves  trans- 
portation through  an  adjoining  State  en  route  (Sea well  v.  Kansas  City 
etc.  Ry.  Co.,  119  Mo.  237,  24  S.  W.  1005.  Contra,  see  Louisville  etc. 
R.  R.  Co.  v.  Railroad  Commission,  19  Fed.  679,  699).  In  Denver  etc. 
R.  R.  Co.  v.  Atchison  etc.  R.  R.  Co.,  McCrary,  338,  15  Fed.  650,  a  con- 
stitutional provision  prohibiting  railroads  from  discrimination  within 
the  State  is  upheld,  and  declared  applicable  to  discriminations  whereby 
one  carrier  refused  to  accept  traffic  coming  into  the  State  over  the  lines 
of  another  carrier,  because  of  an  exclusive  agreement  with  a  rival  road. 
The  court  said,  on  the  authority  of  the  Munn  case:  "Whatever  may  be 
the  effect  on  interstate  commerce,  such  regulation  is  within  the  author- 
ity of  the  State."  To  the  same  effect  in  Stone  v.  Yazoo  etc.  R.  R.  Co., 
62  Miss.  607,  52  Am.  Rep.  193. 

Regulations  Directly  Affecting  Interstate  Commerce. — But  where  the 
regulations,  while  applying  only  within  the  State,  in  their  direct  effect 
reach  beyond,  they  are  within  the  constitutional  prohibition  and  invalid. 
Accordingly,  a  Louisiana  statute  requiring  steamboats  engaged  in  the 
transportation  of  passengers  in  different  States  to  give  all  persons 
traveling  within  Louisiana  upon  vessels  employed  in  such  business  equal 
rights  and  privileges  without  discrimination  on  the  ground  of  race  or 
color,  was  held  a  regulation  of  interstate  commerce  (Hall  v.  De  Cuir, 

95  U.  S.  487,  24  L.  Ed.  548) ;  though  a  law  requiring  separate  accommo- 
dations for  whites  and  blacks,  whose  passage  is  wholly  within  a  State, 
is  not  objectionable  on  this  ground  (Louisville  etc.  R.  R.  Co.  v.  State, 
66  Miss.  662,  14  Am.  St.  Rep.  599,  5  L.  R.  A.  134,  6  South.  203,  and 
Smith  v.  State,  100  Tenn.  498,  41  L.  R.  A.  433,  46  S.  W.  567).     s 

Interstate  Commerce  as  to  Which  Congress  has  not  Acted — The  Peik 
Gase  Modified. — The  third  group  of  cases  under  this  head  comprises 
those  in  which  the  transportation  sought  to  be  regulated  is  interstate 
in  its  nature.    The  Peik  case,  supra,  as  has  been  seen,  held  that  such 
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commerce  could  be  regulated  in  the  absence  of  congressional  enactments, 
where  it  directly  affected  the  people  of  the  State;  and  this  case  is 
perhaps  largely  responsible  for  the  confusion  noticeable  in  the  subse- 
quent authorities  on  this  point.  An  important  case  involving  this 
question  arose  in  Illinois  a  few  years  later.  The  Illinois  Supreme  Court 
there  held  that  a  State  law,  to  prevent  unjust  discrimination  in  freight 
rates,  applied  to  contracts  for  transportation  to  points  without  the 
State,  on  the  ground  that  if  there  was  discrimination  as  to  the  whole 
haul,  it  necessarily  followed  that  there  was  discrimination  as  to  that 
part  of  it  within  the  State  of  Illinois;  and  one  member  of  the  court 
took  the  broader  ground  that  the  legislature  could  regulate  such  a  con- 
tract as  to  its  whole  extent  in  the  absence  of  any  regulation  on  the 
part  of  Congress.  Referring  to  the  Munn  case,  he  said:  "From  the 
force  of  the  reasoning,  the  clearness  of  the  statement  of  its  doctrine, 
and  the  justice  and  wisdom  of  its  principle,  I  believe  they  will  never 
be  overruled  or  modified"  (Wabash  etc.  R.  R.  Co.  v.  People,  105  111. 
236,  255).  The  decision  was  reversed  by  the  Supreme  Court  of  the 
United  States  upon  appeal,  and  the  doctrine  of  the  Peik  case  repudiated 
after  a  full  examination  of  the  authorities.  The  dissenting  opinion  of 
Bradley,  J.  (Gray,  J.,  and  Waite,  C.  J.,  concurring),  proceeded  upon 
the  ground  that  the  very  point  had  been  decided  in  Peik  v.  Chicago 
etc.  R.  R.  Co.,  of  which  it  is  observed :  "The  opinion  is  brief,  it  is  true, 
but  all  the  principles  involved  in  it  were  so  fully  discussed  in  the  cases 
immediately  preceding,  beginning  with  Munn  v.  Illinois,  that  no  ex- 
tended discussion  of  Peik  case  was  deemed  necessary"  (Wabash  etc. 
R.  R.  Co.  v.  Illinois,  118  U.  S.  593,  594,  30  L.  Ed.  256,  257,  7  Sup.  Ct. 
22,  23).  The  authorities  conform  to  the  principles  laid  down  in  the 
majority  opinion  (Hardy  v.  Atchison  etc.  R.  R.  Co.,  32  Elan.  698,  5  Pac. 
6,  Railroad  Commrs.  v.  Railroad  Co.,  22  S.  C.  220,  Illinois  etc.  R.  R. 
Co.  v.  Stone,  20  Fed.  475,  Farmers'  Loan  etc.  Co.  v.  Stone,  20  Fed. 
276,  Carton  v.  Illinois  Central  R.  R.  Co.,  59  Iowa,  148,  44  Am.  Rep. 
672,  13  N.  W.  67,  Rae  v.  Grand  Trunk  R.  R.  Co.,  14  Fed.  404,  and 
Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  213,  214,  217,  38  L.  Ed. 
967,  968,  14  Sup.  Ct.  1090,  1091.  Contra,  see  Providence  Coal  Co.  v. 
Providence  etc.  R.  R/Co.,  15  R.  I.  303,  4  Atl.  394).  The  question  was 
again  examined  by  the  Supreme  Court  in  a  later  case,  and  the  repudia- 
tion of  the  Peik  case  carried  still  further.  A  controversy  grew  out  of 
the  attempt  of  the  Kentucky  legislature  to  regulate  rates  of  charge 
upon  a  bridge  across  the  Ohio,  between  Kentucky  and  the  State  of  Ohio, 
the  bridge  company  contending  that  this  was  void,  as  a  regulation  of 
commerce  essentially  interstate  in  its  nature.  This  contention  was  sus- 
tained by  a  bare  majority  of  the  court  (Covington  etc.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  213,  214,  217,  38  L.  Ed.  967,  968, 14  Sup.  Ct.  1090,  1091). 
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Other  Miscellaneous  Oases. — The  remaining  cases  in  which  Mnnn  v. 
Illinois  has  been  relied  upon  as  authority  in  this  connection  may  be 
briefly  noted.  It  has  been  held  that  a  law  declaring  void  all  contracts 
by  which  common  carriers  as  such  seek  to  limit  their  liability  for  negli- 
gence or  the  fulfillment  of  their  common-law  duty  as  carriers  is  applica- 
ble to  contracts  for  transportation  outside  of  the  State;  and  upon  the 
ground  that  such  a  regulation  still  left  the  parties  free  to  make  any 
agreement  they  might  choose  as  to  rates  of  charge  (Hart  v.  Chicago 
etc.  R.  R.  Co.,  69  Iowa,  485,  29  N.  W.  597,  Ohio  &  M.  Ry.  Co.  v.  Tabor, 
98  Ky.  515,  34  L.  R.  A.  690,  36  S.  W.  21,  and  Solan  v.  Chicago  M.  & 
St.  P.  Ry.  Co.,  95  Iowa,  263,  58  Am.  St.  Rep.  432,  28  L.  R.  A.  720,  63 
N.  W.  693).  In  Little  Rock  etc.  R.  R.  Co.  v.  Hanniford,  49  Ark.  291,  5 
S.  W.  294,  a  statute  was  upheld  which  provided  that  no  railroad  could 
collect  higher  freight  rates  than  those  specified  in  the  bill  of  lading, 
and  was  declared  applicable  to  a  shipment  from  Missouri  into  Arkansas; 
State  v.  Baltimore  etc.  R.  R.  Co.,  24  W.  Va.  783,  49  Am.  Rep.  290,  hold- 
ing statute  forbidding  the  labor  of  employees  on  Sunday,  except  such 
as  were  engaged  in  transporting  mails  and  passengers,  prevents  running 
of  coal  trains  destined  for  points  without  the  State;  Philadelphia  S.  S. 
Co.  v.  Pennsylvania,  122  U.  S.  346,  80  L.  Ed.  1205,  7  Sup.  Ct.  1125, 
People  v.  Warden  of  City  Prison,  157  N.  Y.  141,  43  L.  R.  A.  274,  51 
N.  E.  1015,  and  Williams  v.  The  Lizzie  Henderson,  29  Fed.  Cas.  1375, 
all  arguendo. 

Distinguished  in  Hart  v.  State,  100  Md.  608,  612,  60  Atl.  461,  462, 
Acts  1904,  p.  186,  c.  109,  requiring  carriers  to  provide  separate  coaches 
for  whites  and  negroes  and  making  it  offense  for  passenger  to  refuse 
to  occupy  car  assigned,  is  void  as  to  interstate  passengers. 

Discrimination  in  freight  rates.    Note,  54  Am.  Rep.  866. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
651. 

Provision  of  Federal  Constitution  prohibiting  preference  to  ports  of  one 
State  Is  a  limitation  upon  Congress,  not  upon  the  States. 

Approved  in  Morgan  v.  Louisiana  Board  of  Health,  118  U.  S.  467, 
30  L.  Ed.  243,  6  Sup.  Ct.  1120,  upholding  Louisiana  quarantine  law; 
Johnson  v.  Chicago  etc.  Elevator  Co.,  119  TJ.  S.  400,  30  L.  Ed.  451,  7 
Sup.  Ct.  260,  arguendo ;  State  v.  Whitaker,  114  N.  C.  821,  19  S.  E.  377, 
holding  sixth  and  seventh  amendments  apply  solely  to  Federal  powers; 
dissenting  opinion  in  State  v.  Bixman,  162  Mo.  60,  62  S.  W.  844,  major- 
ity holding  act  May  4,  189&,  Missouri,  prohibiting  sale  of  beer  or  malt 
liquors  till  they  are  inspected,  and  act  of  Congress  of  August ~8,  1890, 
declaring  all  intoxicating  liquors  transported  into  State  subject  to  laws 
enacted  in  exercise  of  police  powers,  are  not  in  violation  of  interstate 
commerce  rights. 


561  MUNN  v.  ILLINOIS.  94  U.  S.  113-154 

There  is  no  magic  in  the  language  of  a  State  Constitution  which  can 
change  a  private  business  into  a  public  one. 

Quoted  in  Yeatman  v.  Foster  County,  2  N.  D.  425,  83  Am.  St  Rep. 
799,  51  N.  W.  722;  Delaware  etc.  R.  R.  Co.  v.  Central  Stock  Yard,  45 
N.  J.  Eq.  50,  6  L.  R.  A.  855,  17  Atl.  146. 

The  principle  that  no  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law  was  introduced  into  the  Constitution  by  the 
Fifth  Amendment,  as  limitation  on  powers  of  national  government,  and  by 
the  Fourteenth  as  limitation  on  States. 

Approved  in  Moses  v.  United  States,  16  App.  D.  C.  434,  50  L.  R.  A. 
532,  and  Lappin  v.  District  of  Columbia,  22  App.  D.  C.  76,  both  hold- 
ing rule  applied  to  acts  of  Congress  relating  to  District  of  Columbia. 

Law  of  the  land.    Note,  24  Am.  Dec  543. 

All  that  is  beneficial  in  property  arises  from  its  use  and  the  fruits  of 
that  use,  and  whatever  deprives  a  person  of  them  deprives  him  of  all  that 
is  valuable  in  his  ownership,  and  is  a  taking  of  property  within  the  Four- 
teenth Amendment. 

Quoted  in  State  v.  Walruff,  26  Fed.  178,  and  Kessinger  v.  Hinkhouse, 
27  Fed.  883. 

The  guaranty  of  liberty  in  the  Fourteenth  Amendment  comprises  some- 
thing more  than  mere  freedom  from  physical  restraint. 

Approved  in  Kuhn  v.  Common  Council  of  Detroit,  70  Mich.  537,  38 
N.  W.  471,  reaffirming  rule;  Kansas  Natural  Gas  Co.  v.  Haskell,  172 
Fed.  566,  holding  void  Oklahoma  statute  prohibiting  export  from  State 
of  natural  gas  produced  in  State;  City  of  Iola  v.  Birnbaum,  71  Kan. 
603,  81  Pac.  199,  Gen.  Stats.  1901,  §  2501,  providing  for  recovery  of 
damages  against  cities  on  account  of  acts  of  mobs,  applies  to  all  bodily 
injuries. 

Whatever  affects  the  peace,  good  order,  morals  and  health  of  the  com- 
munity comes  within  the  scope  of  the  police  power. 
Quoted  in  Mangan  v.  State,  76  Ala.  65. 

Miscellaneous.  Cited  in  Ex  parte  Berger,  193  Mo.  27,  3  L/  R.  A. 
(N.  S.)  530,  90  S.  W.  761,  upholding  Rev.  Stats.  1899,  §  2358,  making 
it  misdemeanor  to  receive  greater  interest  than  two  per  cent  per  month ; 
Kreibohm  v.  Yancey,  154  Mo.  84,  55  S.  W.  266,  holding  Act  of  April 
21, 1891,  §  2  (Rev.  Stats.  1889,  §  3710),  Missouri,  declaring  that  usurious 
interest  exacted  on  indebtedness  secured  by  lien  on  personal  property 
shall  render  lien  void,  is  not  unconstitutional;  Nashville  etc.  Ry.  Co. 
v.  Taylor,  86  Fed.  185,  as  to  equal  protection  of  the  laws;  Zanesville 
v.  Zanesville  Gas  Light  Co.,  1  Ohio  C.  C.  126,  People  v.  O'Brien,  111 

IX— 86 


94  U.  S.  155-164         NOTES  ON  U.  S.  REPORTS.  562 

N.  Y.  48,  7  Am.  St.  Rep.  701,  2  L  R.  A.  264, 18  N.  E.  702,  reserve  power 
over  corporations;  Central  etc.  R.  R.  Co.  v.  Board  of  Equalization,  60 
Cal.  60,  as  to  taxing  power;  Ahem  v.  Dubuque  Lead  etc.  Co.,  48  Iowa, 
144,  and  People  v.  Harper,  91  111.  371,  both  arguendo. 

94  U.  8.  155-164,  24  K  fed.  94,  CHICAGO  ETC.  &.  B.  CO.  V.  IOWA. 

Railroads  are  carriers  for  hire,  and,  being  engaged  In  public  employ- 
ment, are  subject  to  legislative  control  as  to  rates,  unless  protected  by 

charter.  ' 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  413,  Ann.  Gas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1547,  33  Sup.  Ct.  729,  uphold- 
ing power  of  State  to  fix  rates  for  intrastate  traffic;  Chicago  etc.  R.  R. 
Co.  v.  McGuire,  219  U.  S.  568,  55  L.  Ed.  339,  31  Sup.  Ct.  259,  uphold- 
ing statute  providing  that  acceptance  of  benefits  from  relief  department 
does  not  bar  action  against  railroad  for  injuries;  Southern  Pac.  Co.  v. 
Bartine,  170  Fed.  743,  upholding  statute  creating  Nevada  railroad  com- 
mission and  giving  it  power  to  fix  rates;  Home  Tel.  &  Tel.  Co.  v.  City 
of  Los  Angeles,  155  Fed.  561,  574,  State  can  delegate  to  city  power 
to  regulate  telephone  service  and  charges;  Boise  City  Artesian  Hot 
etc.  Cold  Water  Co.  v.  Boise  City,  123  Fed.  237,  59  C.  C.  A'.  236,  holding 
statute  imposing  obligations  on  companies  furnishing  water  to  inhab- 
itants of  town  applies  to  all  companies  furnishing  water,  whether  from 
public  or  private  source;  Muskogee  Nat.  Tel.  Co.  v.  Hall,  118  Fed.  386, 
55  C.  C.  A.  208,  holding  act  of  Congress  of  March  3,  1901  (31  Stat. 
1083),  relating  to  granting  of  telephone  franchises  in  Indian  Terri- 
tory, annulled  previous  grants  by  one  of  the  Indian  nations;  Con- 
sumers' League  v.  Colorado  etc.  Ry.  Co.,  53  Colo.  58,  Ann.  Gas.  1914A, 
1158,  125  Pac.  578,  legislature  has  authority  to  create  railroad  com- 
mission and  empower  it  to  control  carriers;  Railroad  Commission  v. 
Louisville  etc.  R.  Co.,  140  Ga.  831,  Ann.  Gas.  1915A,  1018,  L.  R.  A. 
1915E,  902,  80  S.  E.  333,  State  may  require  railroads  to  accept  mileage 
scrip  tendered  on  board  train;  Chicago  Union  Traction  Co.  v.  Chicago, 
199  111.  523,  65  N.  E.  461,  holding,  under  1  Starr  &  C.  Ann.  Stats., 
2d  ed.,#pp.  689-715,  art.  V,  §  1,  Illinois,  adopted  as  charter  of  Chicago, 
authorizing  city  to  regulate  compensation  of  hackmen,  etc.,  the  city 
had  power  to  enact  Rev.  Code  Chicago,  §§  1723-1725,  regulating  charges, 
of  street  railways;  Southern  Indiana  Ry.  Co.  v.  Railroad  Comm.,  172 
Ind.  121,  130,  87  N.  £.  969,  972,  upholding  order  of  railroad  commission 
fixing  rates  on  coal  between  given  points;  American  Express  Co.  v. 
Southern  Indiana  Express  Co.,  167  Ind.  313,  78  N.  E.  1028,  State  may 
require  express  companies  to  furnish  equal  facilities  for  all  consignors; 
State  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92  Pac.  610,  upholding 
order  of  railroad  commission  requiring  separate  passenger  service ;  Laird 
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v.  Baltimore  etc.  R.  Co.,  121  Md.  184,  Aim.  Gas.  1915B,  728,  47  L  R.  A. 
(N.  8.)  1167,  88  Atl.  349,  public  service  commission  has  control  over 
interstate  railroads  within  State  as  to  construction,  maintenance,  equip- 
ment and  local  service;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo. 
523,  132  6.  W.  1083,  construing  short  haul  clause  of  Constitution  and 
upholding  statutes  thereunder;  Cram  v.  Chicago  etc.  R.  Co.,  84  Neb. 
612,  26  L.  R.  A.  (N.  8.)  1022,  122  N.  W.  33,  State  may  provide  that 
livestock  shipper  may  recover  liquidated  damages  from  carrier  for 
failure  to  transport  between  points  within  State;  State  v.  Maine  etc. 
R.  R.  Co.,  77  N.  H.  427,  92  Atl.  838,  State  may  require  railroads  to 
sell  mileage  books  at  two  cents  a  mile;  State  v.  Corvallis  etc.  R.  Co., 
59  Or.  458,  117  Pac.  983,  railroad  commission  may  require  railroads 
to  construct  and  maintain  depot  buildings  at  regular  stations;  Town  of 
Clarendon  v.  Rutland  R.  R.  Co.,  75  Vt.  16,  52  Atl.  1060,  upholding 
Vt.  Stats.  3846,  providing  that  town  in  which  railroad  crossing,  bridge 
or  culvert  is  located  may  repair  or  rebuild  same  at  company's  cost, 
where  selectmen  decide  that  such  repair  or  rebuilding  is  necessary 
for  public  safety,  and  railroad  after  notice  has  failed  so  to  do;  State 
v.  Superior  Court,  67  Wash.  41,  56,  Ann,  Gas.  1913D,  78,  L.  R.  A. 
19150,  287,  120  Pac.  863,  868,  public  utilities  act  gives  commission 
power;  to  raise  telephone  rates  above  those  fixed  by  ordinance  granting 
franchise;  City  of  Benwood  v.  Public  Service  Commission,  75  W.  Va. 
133,  83  S.  E.  297,  public  service  commission  may  change  rate  for 
public  service  fixed  by  franchise  ordinance  prior  to  law  creating  com- 
mission, where  power  to  fix  rates  is  not  delegated  to  city  by  legis- 
lature ;  Peik  v.  Chicago  etc.  Ry.  Co.,  94  U.  S.  176,  24  L.  Ed.  98,  Winona 
etc.  R.  R.  Co.  v.  Blake,  94  U.  S.  180,  24  L.  Ed.  102,  Ruggles  v.  Illinois, 
108  U.  S.  531,  535,  536,  27  L.  Ed.  815,  816,  2  Sup.  Ct.  836,  Dow  v. 
Beidelman,  125  U.  S.  686,  687,  694,  31  L.  Ed.  842,  843,  844,  8  Sup.  Ct. 
1028,  1031,  Tilley  v.  Railroad  Commrs.,  4  Woods,  438,  5  Fed.  650, 
Chicago  etc.  R.  R.  Co.  v.  Jones,  149  111.  377,  380,  41  Am,  St  Rap.  285, 
287,  24  L.  R.  A.  145,  37  N.  E.  251,  252,  Wellman  v.  Chicago  etc.  Ry. 
Co.,  83  Mich.  611,  47  N.  W.  494,  Pingree  v.  Michigan  etc.  R.  Co.,  118 
Mich.  323,  76  N.  W.  638,  641,  Atlantic  Express  Co.  v.  Wilmington 
etc.  R.  R.  Co.,  Ill  N.  C.  472,  32  Am.  St.  Rep.  806,  18  L.  R.  A.  395, 
16  S.  E.  393,  and  Norfolk  etc.  R.  R.  Co.  v.  Pendleton,  86  Va.  1007, 
11  S.  E.  1063,  all  following  rule.  A  number  of  cases  hold  that  the 
State  may  exercise  this  power  although  railroad's  charter  empowers 
it  to  fix  rates  generally  (Railroad  Commission  Cases,  116  U.  S.  325, 
329,  330,  29  L.  Ed.  642,  643,  644,  6  Sup.  Ct.  342,  343,  344,  reversing 
20  Fed.  276  (but  see  dissenting  opinion  in  116  U.  S.  337,  29  L,  Ed. 
646,  6  Sup.  Ct.  388),  Atlantic  &  Pacific  R.  R.  Co.  v.  United  States, 
76  Fed.  186,  Ruggles  v.  People,  91  111.  263,  264) ;  and  the  power  may  be 
delegated  to  a  commission  (Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed.  873, 
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1L.R.A.  749,  and  Georgia  R.  R.  Go.  v.  Smith,  70  Ga.  699).  In  assert- 
ing the  principle  that  the  legislature  may  exercise  control  over  public 
utilities  generally,  the  following  cases  cite  the  principal  case  by  way 
of  analogy:  Sinking  Fund  Cases,  99  U.  S.  719,  25  L.  Ed.  501,  holding 
amendment  of  Pacific  railroad's  charter  by  sinking  fund  act  constitu- 
tional; Budd  v.  New  York,  143  U.  S.  547,  36  L.  Ed.  256,  12  Sup.  Ct. 
477  (affirming  117  N.  Y.  11,  20,  15  Ahl  St.'  Rep.  467,  475,  5  L.  R.  A. 
564,  568,  22  N.  E.  673,  677),  holding  State  may  fix  maximum  charges 
for  elevating  grain;  Spring  Valley  Water  Works  v.  Bartlett,  8  Sawy. 
572,  576,  579,  586,  588,  16  Fed.  628,  631,  634,  635,  639,  640,  641,  and 
Spring  Valley  Water  Works  v.  San  Francisco,  61  Cal.  30,  32,  affirming 
power  of  city  to  fix  water  rates;  Capital  City  Gas  Light  Co.  v.  Des 
Moines,  72  Fed.  832,  Rushville  v.  Rushville  Natural  Gas  Co.,  132  Ind. 
584,  15  L.  R.  A.  325,  28  *N.  E.  856,  and  State  v.  Columbus  Gas  Light 
etc.  Co.,  34  Ohio  St.  582,  32  Am.  Rep.  394,  all  asserting  power  of 
State  to  regulate  price  of  gas;  Cotting  v.  Kansas  City  Stockyard  Co., 
79  Fed.  682,  holding  State  may  regulate  charges  by  stockyard  com- 
panies; Hockett  v.  State,  105  Ind.  259,  55  Am.  Rep.  207,  5  N.  E.  183, 
sustaining  act  fixing  maximum  telephone  charges ;  Indianapolis  v.  Navin, 
151  Ind.  143,  41  L.  R.  A.  340,  47  N.  E.  526,  sustaining  law  regulating 
fares  on  street  railways;  Burlington  etc.  Ry.  Co.  v.  Dey,  82  Iowa,  332, 
337,  31  Am.  St.  Rep.  488,  492,  12  L.  R.  A.  443,  48  N.  W.  102,  104, 
holding  State  may  compel  railroads  to  establish  joint  through  rates; 
Ohio  etc.  Ry.  Co.  v.  Tabor,  98  Ky.  515,  34  L.  R.  A.  690,  36  S.  W.  21, 
holding  State  may  compel  railroads  to  furnish  suitable  cars;  Attorney 
General  v.  Old  etc.  R.  R.  Co.,  160  Mass.  86,  22  L.  R.  A.  118,  35  N.  E. 
255,  holding  State  may  require  railroads  to  issue  universal  mileage 
tickets;  Norwood  v.  New  York  etc.  R.  R.  Co.,  161  Mass.  265,  37  N.  E. 
201,  holding  State  may  compel  railroad  to  change  grades;  Whitehead 
v.  Wilmington  etc.  R.  R.  Co.,  87  N.  C.  265,  holding  State  may  penalize 
railroads  for  delay  in  delivering  freight;  Ragan  v.  Aiken,  9  Lea,  617, 
holding,  where  legislature  has  prescribed  that  rates  shall  be  reasonable, 
court  may  determine  as  to  reasonableness;  San  Antonio  &  A.  P.  Ry. 
Co.  v.  Henry  Wilson,  4  Tex.  App.  Civ.  573,  holding  State  may  impose 
penalty  on  railroad  for  failure  to  pay  employees  within  prescribed 
time;  Laurel  Fork  etc.  R.  R.  Co.  v.  West  Virginia  Transp.  Co.,  25 
W.  Va.  342,  344,  346,  361,  holding  one  legislature  cannot  bind  successor 
by  charter  provision  fixing  maximum  rate;  dissenting  opinion  in  Attor- 
ney General  v.  Old  Colony  R.  R.  Co.,  160  Mass.  96,  22  L.  R.  A.  122,  35 
N.  E.  260,  majority  denying  validity  of  act  compelling  one  railroad 
to  carry  passengers  on  credit  of  another;  Bullard  v.  Northern  Pacific 
R.  R.  Co.,  10  Mont.  180,  25  Pac.  122,  arguendo. 

Distinguished  in  State  v.  Western  etc.  R.  Co.,  138  Ga.  840,  76  S.  E. 
580,  State  cannot,  by  contract  leasing  railroad,  affect  rates  on  portion 
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beyond  State;  Wishkah  Boom  Co.  v.  Greenwood  Timber  Co.,  88  Wash. 
573,  153  Pac.  369,  public  service  commission  has  no  authority  to  fix 
charges  for  booming  and  rafting  logs ;  Missouri  etc.  Ry.  Co.  v.  Nebraska, 
164  U.  S.  416,  41  L.  Ed.  494,  17  Sup.  Ct.  135,  holding  State  cannot 
require  railroad  company  to  allow  private  individual  to  erect  elevator 
on  its  right  of  way ;  State  v.  Sioux  etc.  R.  Co.,  46  Neb.  691,  31  L.  R.  A. 
51,  65  N.  W.  768,  holding  legislature  cannot  prescribe  same  rates  for 
long  .and  short  hauls. 

Interstate    commerce — Regulation  of    freight    charges.    Note,   44 
Am.  Rap.  678. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Rep.  289,  293,  295. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  R.  A.  (N.  S.)  835. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  19150,  271,  279. 

Effect  of  contract  with  patrons  to  preclude  regulation  of  rates  of 
public  service  corporations.    Note,  L.  R.  A.  19150,  284. 

Corporation  charter  is  contract  within  constitutional  clause,  prohibiting 
States  from  impairing  obligation. 

Approved  in  Central  Trust  Co.  v.  Citizens1  etc.  Ry.  Co.,  82  Fed.  6, 
11,  holding,  where  charter  gives  express  power  to  fix  rates  of  fare,  State 
cannot  do  so. 

Railroad,  subject  to  charter  limitations,  has,  In  transaction  of  its  busi- 
ness, same  rights,  and  is  subject  to  same  control  as  private  individuals. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Closser,  126  Ind.  356,  22  Am. 
St.  Rep.  599,  9  L  R.  A.  758,  26  N.  E.  161,  and  Ex  parte  Benson,  18 
S.  C.  42,  44  Am.  Rep.  566,  both  holding  railroad  may  contract  to  pay 
rebate  on  goods  shipped  over  road  by  certain  buyers. 

Power  of  government,  which  actually  exists,  cannot  be  lost  by  nonuse; 
accordingly,  forbearance  to  exercise  power  to  regulate  railroad  rates  does  not 
impair  such  power. 

Approved  in  Union  Pac.  Ry.  Co.  v.  Mason  City  etc.  Ry.  Co.,  128  Fed. 
239,  64  C.  C.  A.  348,  holding  neither  mortgagee  nor  purchaser  at  fore- 
closure sale  acquire  title  free  from  use  of  track  by  other  railroad, 
imposed  under  reservation  in  charter  of  legislative  power  to  alter  or 
amend. 

Regulation  of  railroad  rates  by  State  legislature  is  not  void,  as  regula- 
tion of  commerce. 

Approved  in  Perkins  v.  Northern  Pac.  Ry.  Co.,  155  Fed.  453,  enjoin- 
ing enforcement  of  rates  fixed  by  Minnesota  railroad  commission  as 
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confiscatory;  State  v.  Louisville  etc.  R.  Co.,  97  Miss.  49,  Ann.  Oas. 
19120,  1150,  51  South.  923,  State  may  exclude  foreign  corporation  from 
doing  intrastate  business  on  removing  action  against  it  from  State 
to  Federal  court;  St.  Louis  etc.  Ry.  Co.  v.  Arkansas  etc.  Grain  Co., 

42  Tex.  Civ.  129,  95  S.  W.  658,  State  may  regulate  sale  of  rejected 
freight  by  carrier;  Jennings  v.  Big  Sandy  &  C.  R.  Co.,  61  W.  Va.  668, 
57  S.  E.  273,  holding  statute  fixing  rates  ineffective  as  to  shipments 
beyond  State;  Kidd  v.  Pearson,  128  U.  S.  23,  32  L.  Ed.  351,  9  Sup.  Ct. 
11,  holding  State  maty  restrict  manufacture  of  liquor,  although  it  was 
intended  for  shipment  to  other  States;  Rae  v.  Grand  Trunk  etc.  Ry. 
Co.,  14  Fed.  404,  holding  State  may  require  railroad  to  draw  cars 
belonging  to  other  roads;  People  v.  Wabash  etc.  Ry.  Co.,  104  111.  487, 
488,  holding  valid,  act  providing  penalty  for  discrimination  on  inter- 
state lines;  Hart  v.  Chicago  etc.  Ry.  Co.,  69  Iowa,  491,  29  N.  W.  599, 
and  Solan  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  263,  58  Ahl  St.  Rep.  432, 
28  L.  R.  A.  720,  63  N.  W.  693,  both  holding  act  prohibiting'  contract 
limiting  liability  for  negligence,  applies  to  interstate  shipments;  Louis- 
ville etc.  Ry.  Co.  v.  State,  66  Miss.  674,  14  Am,  St.  Rap.  604,  5  L  R.  A. 
134,  6  South.  205,  and  Smith  v.  State,  100  Tenn.  498,  46  S.  W.  567, 
asserting  power  of  State  to  require  equal,  but  separate,  accommoda- 
tions for  negroes  and  whites;  Waterbury  v.  Newton,  50  N.  J.  L.  539, 
14  Atl.  607,  holding  State  may  prohibit  sale  of  colored  oleomargarine; 
Providence  Coal  Co.  v.  Providence  etc.  R.  R.  Co.,  15  R.  I.  310,  311, 
4  Atl.  398,  399,  holding  State  law  may  prohibit  discrimination  in  freight 
charges;  dissenting  opinion  in  People  etc.  v.  Warden,  157  N.  Y.  141, 

43  L.  R.  A.  274,  51  N.  E.  1015,  majority  holding  void,  act  restricting 
right  to  sell  passenger  tickets;  Philadelphia  S.  S.  Co.  v.  Pennsylvania, 
122  U.  S.  346,  80  L.  Ed.  1205,  7  Sup.  .Ct.  1125,  and  Scofield  v.  Lake 
Shore  etc.  Ry.  Co.,  43  Ohio  St.  618,  3  N.  E.  928,  both  arguendo. 

Distinguished  in  Hart  v.  State,  100  Md.  608,  612,  60  Atl.  461,  462,  Acts 
1904,  p.  186,  c.  109,  requiring  carriers  to  provide  separate  coaches  for 
whites  and  negroes  and  making  it  offense  for  passenger  to  refuse  to 
occupy  car  assigned,  is  void  as  to  interstate  passengers;  Wabash  etc. 
Ry.  Co.  v.  Illinois,  118  U.  S.  564,  566,  567,  30  L.  Ed.  246,  247,  7  Sup. 
Ct.  6,  7,  8  (but  see  dissenting  opinion  in  118  U.  S.  594,  30  L.  Ed.  257, 
7  Sup.  Ct.  22),  Louisville  etc.  R.  Co.  v.  Railroad  Comm.,  19  Fed.  698, 
704,  705,  706,  707,  708,  709,  713,  Illinois  Cent.  R.  Co.  v.  Stone,  20  Fed. 
475,  Carton  etc.  v.  Illinois  etc.  R.  R.  Co.,  59  Iowa,  153,  44  Am.  Rap. 
676,  13  N.  W.  69,  Hardy  v.  Atchison  etc.  Ry.  Co.,  32  Kan.  715,  5  Pac. 
13,  and  Railroad  Commrs.  v.  Railroad,  22  S.  C.  230,  all  holding  regu- 
lation of  rates  between  points,  only  ono  of  which  is  in  State,  is  in 
conflict  with  commerce  power;  Covington  etc.  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  38  L.  Ed.  964,  14  Sup.  Ct.  1090,  denying  State's  power 
to  fix  rates  of  toll  on  interstate  bridge;  Hall  v.  De  Cuir,  95  U.  S.  487, 
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24  L.  Ed.  648,  holding  void,  an  act  prohibiting  interstate  road  from 
discriminating  on  account  of  race  or  color. 

Legislature  is  sole  judge  as  to  method  of  regulating  railroad  charges. 
Approved  in  Oregon  Ry.  &  Nav.  Co.  v.  Campbell,  173  Fed.  971, 
Oregon  statute  delegating  to  railroad  commission  power  to  fix  rates 
is  not  void  as  delegation  of  legislative  power;  Pensacola  &  A.  R.  R. 
Co.  v.  Florida,  25  Fla.  317,  321,  322,  323,  3  L  B.  A.  664,  665,  666,  5 
South.  836,  838,  refusing  to  question  rates  made  by  commissioners; 
Chicago  etc.  R.  R.  Co.  v.  Jones,  149  111.  374,  375,  41  Ate.  St.  Rep.  283, 

24  L.  R.  A.  144,  37  N.  E.  250,  holding,  where  legislature  has  failed 
to  fix  rates,  courts  may  determine  reasonableness;  Wellman  v.  Chicago 
etc.  Ry.  Co.,  83  Mich.  612,  47  N.  W.  495,  holding  rate  fixed  by  legis- 
lature, conclusive;  State  v.  Chicago  etc.  Ry.  Co.,  38  Minn.  297,  298, 
37  N.  W.  786,  holding,  in  mandamus  proceeding  to  compel  compliance 
with  tariff  rates,  reasonableness  cannot  be  questioned ;  Ahern  v.  Dubuque 
etc.  R.  R.  Co.,  48  Iowa,  144,  arguendo. 

Denied  in  Reagan  v.  Farmers'  etc.  Co.,  154  U.  S.  397,  38  L.  Ed.  1023, 
14  Sup.  Ct.  1054,  holding  while  court  cannot  fix  rates,  it  may,  in, equity 
suit,  hold  existing  rates  unjust  and  unreasonable. 

Distinguished  in  Ex  parte  Koehler,  11  Sawy.  40,  23  Fed.  531,  where 
power  of  legislature  was  limited  to  fixing  reasonable  rates. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  R.  A. 
179,  186. 

Judiciary's  power  to  fix  public  service  rates.    Note,  8  L.  R.  A. 
(N.  8.)  530. 

Iowa  act  of  March  23,  1874,  classifying  railroads  according  to  business, 
for  purpose  of  regulating  charges,  is  not  contrary  to  Iowa  Constitution,  re- 
quiring uniform  operation  of  laws  of  general  nature. 

Approved  in  Houston  etc.  R.  Co.  v.  Storey,  149  Fed.  504,  Texas 
railroad  commission,  under  statute,  may  fix  different  rates  for  different 
carriers;  Smith  v.  Stephens,  173  Ind.  573,  30  L.  R.  A.  (N.  S.)  704, 
91  N.  E.  170,  sections  10208-10210,  Bums'  Stats.  1908,  making  classi- 
fication for  taxation  of  corporations,  etc.,  is  valid;  Mitchell  v.  Charles 
City  etc.  Ry.  Co.,  169  Iowa,  248,  148  N.  W.  979,  upholding  statute 
providing  for  tax  levy  on  realty  contiguous  to  proposed  railway  in  aid 
of  construction;  Haun  v.  State,  7  Kan.  App.  514,  54  Pac.  131,  act  of 
1897,  securing  payment  of  wages,  is  valid,  and  applies  to  corporations 
or  trusts  employing  ten  or  more  persons;  Lacy  v.  Armour  Packing 
Co.,  134  N.  C.  573,  47  S.  E.  55,  upholding  Laws  1903,  p.  339,  §  56, 
imposing  license  tax  on  packing-houses;  Investors'  Syndicate  v.  Pugh, 

25  N.  D.  497,  142  N.  W.  921,  sections  4456  and  4457,  Code  of  1905, 
relating  to  giving  of  appeal  bonds  by  surety  companies,  are  not  void 
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on  class  legislation;  Cincinnati  St.  Ry.  Co.  v.  Horstman,  72  Ohio  St. 
109,  73  N.  E.  1078,  upholding  amendatory  act  of  April  22,  1896,  known 
as  Rodgers'  Law;  State  v.  Fraternal  Knights,  35  Wash.  345,  77  Pac. 
503,  upholding  Laws  1901,  p.  362,  c.  174,  §  12,  requiring  subsequently 
formed  fraternal  insurance  societies  to  adopt  mortuary  assessment  rates 
not  lower  than  Fraternal  Congress  Mortality  Table;  Little  Rock  etc. 
Ry.  Co.  v.  Hanniford,  49  Ark.  294,  5  S.  W.  295,  Dow  v.  Beidelman, 
49  Ark.  335,  5  S.  W.  302,  R.  W.  Storrs  v.  Pensacola  etc.  R.  R.  Co., 
29  Fla.  632,  11  South.  230,  and  Wellman  v.  Chicago  etc.  Ry.  Co.,  83 
Mich.  599,  606,  47  N.  W.  491,  493,  all  upholding  similar  statutes; 
Primghar  State  Bank  v.  Rerick,  96  Iowa,  241,  64  N.  W.  802,  sustaining 
act  classifying  banks  for  purpose  of  taxation;  Scottish  etc.  Ins.  Co.  v. 
Herriott,  109  Iowa,  606,  77  Ahl  St.  Rep.  548,  80  N.  W.  667,  affirming 
validity  of  act  classifying  insurance  companies  for  purpose  of  taxation ; 
Vermont  Loan  etc.  Co.  v.  Whithed,  2  N.  D.  94,  49  N.  W.  320,  upholding 
classification  of  persons  and  corporations  under  usury  law;  Northern 
Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  341,  51  N.  W.  395,  holding  legislature 
could  classify  railroads  under  tax  law;  McGill  v.  State,  34  Ohio  St.  243, 
discussing  subject  and  holding  act  regulating  selection  of  jurors  in 
Cuyahoga  county  was  not  general  law  requiring  uniform  operation  (but 
see  dissenting  opinion  in  34  Ohio  St.  270) ;  Driggs  v.  State,  52  Ohio 
St.  54,  38  N.  E.  885,  holding  law  prohibiting  sale  of  liquor  within 
certain  distance  of  any  soMiers'  home  or  asylum  is  not  in  conflict  with 
similar  provision  in  Ohio  Constitution;  Thomason  v.  Ashworth,  73 
Cal.  78,  14  Pac.  618,  Home  Bldg.  etc.  Assn.  v.  Nolan,  21  Mont.  215, 
53  Pac.  742,  and  Wisconsin  etc.  R:  R.  Co.  v.  Taylor,  52  Wis.  77,  78, 
8  N.  W.  846,  847,  arguendo. 

^Distinguished  in  Thomas  v.  Wabash  etc.  Ry.  Co.,  40  Fed.  132,  "7 
L.  R.  A.  148,  holding  void,  act  restricting  right  to  operate  boats  to 
companies  owning  landings. 

What  is  general  law.    Note,  21  Aql  St.  Rep.  789. 

Fourteenth  Amendment  considered  with  relation  to  special  priv- 
ileges, burdens  and  restrictions.    Note,  25  Am-  St.  Rep.  889. 

Reasonableness  of  rates  charged  by  carrier  as  affected  by  carrier's 
right  to  receive  fair  return  on  investment.  Note,  Ann.  Gas. 
1913B,  774. 

Constitutionality  of  statutes  designed  to  prevent  extortion.  Note, 
1  Ann.  Gas.  433. 

Validity  and  effect  of  statute  requiring  carriers  to  carry  passen- 
gers at  fixed  rate  per  mile.    Note,  21  Ann.  Gas.  191,  192. 

Miscellaneous.  Cited  in  Indianapolis  v.  Navin,  151  Ind.  144,  41 
L.  R.  A.  340,  47  N.  E.  526,  as  holding  that  law  providing  for  carriage 
of  passengers  gratuitously  would  be  void. 
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94  U.  a  164-178,  24  L.  Ed.  97,  PEIK  v.  CHICAGO  ft  NORTHWESTERN 
RT.  OO. 

Under  general  amendatory  power  reserved  In  Constitution,  State  may 
regulate  charges  by  railroad,  whose  charter  empowered  it  to  fix  such  rates 
as  it  should  deem  reasonable. 

Approved  in  Town  of  Clarendon  v.  Rutland  R.  R.  Co.,  75  Vt.  16,  52 
Atl.  1060,  upholding  Vt.  Stats.  3846,  providing  that  town  in  which 
railroad  crossing,  bridge  or  culvert  is  located  may  repair  or  rebuild  same 
at  company's  cost,  where  selectmen  decide  that  such  repair  or  rebuild- 
ing ib  necessary  for  public  safety,  and  railroad  after  notice  has  failed 
so  to  do;  Railroad  Commission  Cases,  116  U.  S.  325,  329,  29  L.  Ed. 
642,  643,  6  Sup.  Ct.  342,  343  (reversing  20  Fed.  276,  but  see  dissenting 
opinion  in  116  U.  S.  337,  29  L.  Ed.  646,  6  Sup.  Ct.  388),  and  Stone 
v.  Yazoo  etc.  R.  R.  Co.,  62  Miss.  640,  52  Am.  Rep.  201,  both  following 
rule;  Laurel  Fork  etc.  R.  R.  Co.  v.  West  Virginia  Transp.  Co.,  25 
W.  Va.  342,  holding  one  legislature  cannot  bind  successor  by  charter 
provision  fixing  maximum  rate. 

Reasonableness  of  rates  charged  by  carrier  as  affected  by  carrier's 
right  to  receive  fair  return  on  investment.  Note,  Ann.  Oas. 
1913B,  774. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  19150,  272. 

Foreign  railroad  consolidating  with  domestic  railroad  submits  itself  to 
domestic  laws,  and  State  may  regulate  charges  on  lines  within  its  territory. 

Approved  in  Kansas  City  etc.  R.  Co.  v.  Stiles,  182  Ala.  141,  62  South. 
735,  statute  of  1911,  imposing  annual  franchise  tax  on  paid-up  capital 
of  all  corporations  organized  in  State,  applies  to  corporation  chartered 
under  laws  of  another  State  as  well  as  in  State;  Chicago  etc.  Ry.  Co. 
v.  Auditor-General,  53  Mich.  92,  18  N.  W.  592,  holding  consolidated 
roads  subject  to  State's  power  of  taxation. 

Effects  of  the  consolidation  of  corporations.  Note,  89  Am.  St,  Rep. 
661. 

Consolidated  interstate  corporation  as  domestic  corporation  of 
one  of  states.    Note,  15  L.  R.  A.  85. 

Until  Congress  acts  State  may  provide  maximum  rates  for  passengers 
and  freight  carried  within  State,  or  taken  np  outside  and  brought  within 
State,  or  taken  up  Inside  and  carried  without. 

Approved  in  In  re  Arkansas  Rate  Cases,  187  Fed.  297,  holding  Ar- 
kansas two  cent  fare  laws  void,  as  being  confiscatory;  Perkins  v.  North- 
ern Pac.  Ry.  Co.,  155  Fed.  453,  enjoining  enforcement  of  rates  fixed 
by  Minnesota  railroad  commission  as  being  confiscatory;  Consumers' 
League  v.  Colorado  etc.  Ry.  Co.,  53  Colo.  58,  Ann.  Gas.  1914A,  1158, 
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125  Pac.  578,  State  has  power  to  create  railroad  commission  and  em- 
power it  to  control  carriers  as  to  service  and  rates;  Railroad  Comm. 
v.  Louisville  etc.  R.  Co.,  140  Ga.  831,  Ann.  Gas.  1915A,  1018,  L.  R.  A. 
1915E,  902,  80  S.  E.  333,  State  may  require  railroads  to  accept  mileage 
scrip  on  board  train;  State  v.  Western  etc.  R.  Co.,  138  Ga.  840,  76 
S.  E.  580,  State  cannot  on  leasing  road  prescribe  rates  beyond  State 
line;  Railroad  Comm.  v.  Grand  Trunk  etc.  R.  Co.,  179  Ind.  260,  100 
N.  E.  854,  statute  requiring  block-signal  system  for  railroads  held  void 
for  uncertainty;  State  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92  Pac. 
610,  upholding  statute  creating  board  of  railroad  commissioners,  and 
its  order  requiring  railroad  to  establish  separate  passenger  service  on 
branch  line;  Laird  v.  Baltimore  etc.  R.  Co.,  121  Md.  184,  Ann.  Gas. 
1915B,  728,  47  L.  R.  A.  (N.  S.)  1167,  88  Atl.  349,  State  cannot  make 
consent  of  railroad  commission  condition  precedent  to  issuance  of  bonds 
to  improve  portions  of  interstate  road  outside  State;  IkfcGrew  v.  Mis- 
souri Pac.  Ry.  Co.,  230  Mo.  523,  132  S.  W.  1083,  construing  short  haul 
clause  of  Constitution  and  upholding  statutes  thereunder;  State  v. 
Corvallis  etc.  R.  Co.,  59  Or.  458,  117  Pac.  983,  railroad  commission  may 
require  railroad  to  erect  depot  at  regular  station;  Wishkah  Boom  Co. 
v.  Greenwood  Timber  Co.,  88  Wash.  573,  153  Pac.  369,  public  service 
commission  has  no  power  to  regulate  and  fix  charges  for  rafting  and 
booming;  Jennings  v.  Big  Sandy  &  C.  R.-  Co.,  61  W.  Va.  668,  57  S.  E. 
273,  statute  fixing  rates  held  inapplicable  to  interstate  shipment; 
Winona  etc.  R.  R.  v.  Blake,  94  U.  S.  180,  24  L.  Ed.  102,  Ruggles  v. 
Illinois,  108  U.  S.  531,  536,  27  L.  Ed.  815,  816,  2  Sup.  Ct.  836,  Dow 
v.  Beidelman,  125  U.  S.  688,  31  L.  Ed.  848,  8  Sup.  Ct.  1029,  Tilley  v. 
Railroad  Commrs.,  4  Woods,  438,  5  Fed.  650,  Chicago  etc.  R.  R.  Co. 
v.  Jones,  149  111.  380,  41  Aql  St  Rep.  287,  24  L.  R.  A.  145,  37  N.  E. 
252,  Wellman  v.  Chicago  etc.  Ry.  Co.,  83  Mich.  611,  47  N.  W.  494,  and 
Pingree  v.  Michigan  etc.  R.  Co.,  118  Mich.  323,  76  N.  W.  638,  641, 
all  following  rule;  Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed.  872,  873,  1 
L.  R.  A.  748,  749,  and  Georgia  R.  R.  etc.  v.  Smith  etc.,  70  Ga.  699, 
both  holding  power  may  be  delegated  to  commissioners;  Budd  v.  New 
York,  143  U.  S.  547,  36  L.  Ed.  256,  12  Sup.  Ct.  477  (affirming  117 
N.  Y.  11,  20,  15  Am.  St.  Rep.  467,  475,  5  L.  R.  A.  564,  568,  22  N.  E. 
673,  677),  holding  State  may  fix  maximum  charge  for  elevating  grain; 
Spring  Valley  Water  Works  v.  Bartlett,  8  Sawy.  576,  579,  586,  589,  16 
Fed.  631,  634,  639,  640,  642,  and  Spring  Valley  Water  Works  v.  San 
Francisco,  61  Cal.  31,  affirming  power  of  city  to  fix  water  rates ;  People 
v.  Wabash  etc.  Ry.  Co.,  104  HI.  486,  holding  State  may  prohibit  dis- 
crimination on  interstate  lines;  Capital  City  Gas  Light  Co.  v.  Des 
Moines,  72  Fed.  833,  Rushville  v.  Rushville  Natural  Gas  Co.,  132  Ind. 
584,  15  L.  R.  A.  325,  28  N.  E.  856,  and  State  v.  Columbus  Gas  Light 
Co.,  34  Ohio  St.  582,  32  Am.  Rep.  394,  all  holding  State  may  regulate 
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price  of  gas;  Cotting  v.  Kansas  City  Stockyards  Co.,  79  Fed.  682,  hold- 
ing State  may  regulate  charges  by  stockyard  companies ;  Hart  v.  Chicago 
etc.  Ry.  Co.,  69  Iowa,  491,  29  N.  W.  599,  and  Solan  v.  Chicago  etc. 
Ry.  Co.,  95  Iowa,  263,  58  Am.  St.  Rep.  432,  28  L.  R.  A.  720,  63  N.  W. 
693,  both  holding  act  prohibiting  limited  liability  contracts  applies  to 
interstate  shipments;  State  v.  Fulker,  43  Kan.  247,  7  L.  R.  A.  187, 
22  Pac.  1024,  holding  State  may  regulate  sale  of  imported  liquors;  Ohio 
etc.  Ry.  Co.  v.  Tabor,  98  Ky.  515,  34  L.  R.  A.  690,  36  S.  W.  21,  hold- 
ing State  may  compel  railroads  to  furnish  suitable  cars;  Smith  v.  Lake 
Shore  etc.  Ry.  Co.,  114  Mich.  467,  72  N.  W.  330,  and  Attorney  General 
v.  Old  etc.  R.  R.  Co.,  160  Mass.  86,  22  L.  R.  A.  118,  35  N.  E.  255,  both 
holding  State  may  require  railroads  to  issue  universal  mileage  tickets; 
Louisville  etc.  Ry.  Co.  v.  State,  66  Miss.  674,  14  Am.  St.  Rep.  604,  5 
L.  R.  A.  134,  6  South.  205,  asserting  power  of  legislature  to  require  rail- 
road to  furnish  equal,  but  separate,  accommodations  for  blacks  and 
whites;  Seawell  v.  Kansas  City  etc.  Ry.  Co.,  119  Mo.  237,  24  S.  W. 
1005,  holding  long  and  short  haul  rates  applicable  to  interstate  ship- 
ments; Providence  Coal  Co.  v.  Providence  etc.  R.  R.,  15  R.  I.  309,  310, 
311,  4  Atl.  397,  398,  399,  holding  State  law  may  forbid  discrimination 
in  freight  charges;  San  Antonio  etc.  Ry.  Co.  v.  Wilson,  4  Tex.  App. 
Civ.  573,  holding  State  may  impose  penalty  on  railroads  for  failure  to 
pay  employees  within  prescribed  time;  dissenting  opinion  in  Civil  Rights 
Cases,  109  U.  S.  42,  27  L.  Ed.  850,  3  Sup.  Ct.  44,  arguing  that  State 
may  compel  theaters  to  furnish  equal  accommodations  to  whites  and 
blacks;  dissenting  opinion  in  Attorney  General  v.  Old  etc.  R.  R.  Co., 
160  Mass.  96,  22  L.  R.  A.  122,  35  N.  E.  260,  majority  denying  power  of 
legislature  to  compel  one  railroad  to  carry  passengers  on  credit  of  an- 
other; Philadelphia  etc.  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  346,  30 
It.  Ed.  1205,  7  Sup.  Ct.  1125,  Denver  etc.  R.  Co.  v.  Atchison  etc.  R.  Co., 
4  McCrary,  348,  15  Fed.  659,  Atlantic  etc.  R.  Co.  v.  United  States,  76 
Fed.  192,  and  Bullard  v.  Northern  etc.  R.  R.  Co.,  10  Mont.  181,  11 
L.  R.  A.  250,  25  Pac.  123,  all  arguendo. 

Distinguished  in  Hart  v.  State,  100  Md.  608,  612,  60  Atl.  461,  462, 
Acts  1904,  p.  186,  c.  109,  requiring  carriers  to  provide  separate  coaches 
for  whites  and  negroes  and  making  it  offense  for  passenger  to  refuse 
to  occupy  car  assigned,  is  void  as  to  interstate  passengers;  Wabash  etc. 
Ry.  Co.  v.  Illinois,  118  U.  S.  564,  566,  567,  30  L.  Ed.  246,  247,  7  Sup. 
Ct.  6,  8  (but  see  dissenting  opinion  in  118  U.  S.  592,  594,  30  L.  Ed.  256, 
257,  7  Sup.  Ct.  21,  22),  Louisville  etc.  R.  Co.  v.  Railroad  Commission, 
'19  Fed.  698,  704,  705,  706,  707,  708,  709,  713,  Illinois  etc.  R.  Co.  v. 
Stone,  20  Fed.  475,  Mobile  etc.  R.  Co.  v.  Sessions,  28  Fed.  594,  595, 
Carton  v.  Illinois  etc.  R.  R.  Co.,  59  Iowa,  153,  44  Aql  Rap.  676,  13  N.  W. 
69,  Hardy  v.  Atchison  etc.  Co.,  32  Kan.  715,  717,  5  Pac.  13,  14,  State 
v.  Sioux  City  etc.  R.  Co.,  46  Neb.  691,  65  N.  W.  768,  and  Railroad 
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Commrs.  v.  Railroad,  22  S.  C.  230,  240,  241,  all  holding  that  laws  pur- 
porting to  do  more  than  fix  rates  between  points  within  the  State  con- 
travene the  commerce  power  of  Congress,  and  are  void;  Covington  etc. 
Bridge  Co.  v.  Kentucky,  154  TJ.  S.  214,  88  L.  Ed.  967,  14  Sup.  Ct.  1090, 
denying  State's  power  to  regulate  tolls  on  interstate  bridge. 

Interstate  commerce — Regulation  of  freight  charges.    Note,  44  Am. 
Rep.  678.  . 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gas.  5,  12.        * 

Validity  and  effect  of  statute  requiring  carriers  to  carry  passengers 
at  fixed  rate  per  mile.    Note,  21  Ann.  Gas.  192. 

Corporate  taxation  and  the  commerce  clause*    Note,  60  L.  R.  A. 
670. 

Business  affected  with  public  interest  subjecting  it  to  regulation  and 
control  as  to  rates  or  prices.    Note,  6LR.  A.  (N.  8.)  835. 

Decision  of  State  Supreme  Court  that  statute  did  not  operate  to  repeal 
prior  statute  Is  binding  on  Federal  courts. 

Approved  in  Southern  Ry.  Co.  v.  North  Carolina  Corp.  Comm.,  99 
Fed.  166,  holding  decision  of  highest  State  court  construing  statute  or 
determining  whether  statute  has  been  repealed  is  binding  on  Federal 
court;  San  Diego  Land  etc.  Co.  v.  Jasper,  110  Fed.  713,  holding  suit 
brought  by  company  furnishing  water  appropriated  under  laws  of 
California  to  consumers  for  irrigation,  to  test  validity  of  rates  fixed 
-  by  board  of  supervisors,  is  properly  brought  against  board;  Black  v* 
Elkhorn  Min.  Co.,  47  Fed.  603,  holding  Federal  courts  bound  by.  State 
construction  of  statute  relating  to  dower;  Winona  etc.  R.  R.  Co.  v. 
Deuel  County,  3  Dak.  25,  12  N.  W.  569,  following  decision  of  State 
court,  construing  statute  exempting  from  taxation;  Jessup  v.  Carnegie, 
80  N.  Y.  447,  36  Am.  Rep.  647,  holding  rule  applicable  in  construing 
law  fixing  liability  of  stockholders. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  402. 

Legislature  having  power  to  fix  rates  Is  sole  judge  as  to  whether  they 
are  reasonable. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  413,  414,  Ann.  Gas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1547,  1548,  33  Sup.  Ct.  729, 
rates  fixed  by  State  considered  and  upheld  in  part  and  held  confiscatory 
as  to  other  part ;  Hooker  v.  Interstate  Commerce  Commission,  188  Fed. 
252,  upholding  rates  fixed  for  interstate  traffic  by  commerce  commis- 
sion; Oregon  Ry.  &  Nav.  Co.  v.  Campbell,  173  Fed.  971,  Oregon  statute 
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• 

creating  railroad  commission  and  giving  it  power  to  fix  rates  is  not 
void  as  delegation  of  legislative  power;  Spring  Valley  Water  Co.  v. 
San  Francisco,  165  Fed.  677,  upholding  rates  fixed  by  city  for  public 
service  water  company;  Chicago,  B.  &  I.  R.  Co.  v.  Winnett,  162  Fed. 
247,  89  C.  C.  A.  222,  court  cannot  control  in  advance  exercise  of  legis- 
lative power  to  fix  rates  by  enjoining  railroad  commission  from  passing 
on  question  of  establishing  new  rates;  Raritan  River  R.  R.  Co.  v.  Mid- 
dlesex etc.  Traction  Co.,  70  N.  J.  L.  744,  58  Atl.  336,  upholding  agree- 
ment between  railroad  and  competitor  that  during  limited  period  former 
will  not  reduce  present  rates  unless  required  by  law;  Chicago  etc.  R.  R. 
Co.  v.  Ackley,  94  U.  S.  179,  24  L.  Ed.  99,  refusing  to  allow  recovery  of 
greater  rates  than  that  fixed  by  legislature ;  Tilley  v.  Railroad  Commrs., 
4  Woods,  441,  450,  5  Fed.  654,  661,  and  Weilman  v.  Chicago  etc.  Ry. 
Co.,  83  Mich.  612,  47  N.  W.  495,  similar  cases ;  Atlantic  &  Pacific  R.  R. 
Co.  v.  United  States,  76  Fed.  196,  holding  rates  fixed  by  Congress  can- 
not be  questioned  by  courts;  Pensacola  etc.  R.  R.  Co.  v.  State,  25  Fla. 
321,  322,  323,  3  L.  E,  A.  665,  666,  5  South.  837,  838,  refusing  to  question 
rates  made  by  commissioners;  State  v.  Chicago  etc.  Ry.  Co.,  38  Minn. 
297,  298,  37  N.  W.  785,  786,  holding  in  mandamus  proceeding  to  compel 
compliance  with  tariff,  reasonableness  cannot  be  questioned;  dissenting 
opinion  in  Spring  Valley  Water  Works  v.  San  Francisco,  82  Cal.  328, 
329,  22  Pac.  1050,  majority  holding  power  of  supervisors  to  fix  water 
rates  limited  to  reasonable  rates;  Interstate  Commerce  Commission  v. 
Cincinnati  etc.  Ry.,  167  U.  S.  500,  42  L.  Ed.  253,  17  Sup.  Ct.  900,  and 
Ahem  v.  Dubuque  etc.  R.  R.  Co.,  48  Iowa,  144,  both  arguendo. 

Denied  in  Reagan  v.  Farmers'  Loan  etc.  Trust  Co.,  154  U.  S.  397,  38 
L.  Ed.  1023,  14  Sup.  Ct.  1054,  holding,  while  court  cannot  fix  rates, 
it  may,  in  equity  suit,  hold  existing  rates  unjust. 

Distinguished  in  Ex  parte  Richard  Koehler,  11  Sawy.  40,  23  Fed. 
531,  where  legislature's  power  was  limited  to  fixing  reasonable  rates. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Rep.  289,  293,  294. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  R.  A. 
179,  184,  187. 

Judiciary's  power  to  fix  public-service  rates.    Note,  8  L.  R.  A. 
(N.  S.)  580. 

Delegation  of  power  to  regulate  carriers.    Note,  32  L.  R.  A.  (N.  S.) 
650. 

Right  to  enjoin  acts  under  unconstitutional  statute,  as  affected  by 
other  remedies.    Note,  8  L.  R.  A.  (N.  S.)  127. 

Miscellaneous.  Cited  in  Knickerbocker  Trust  Co.  v.  City  of  Kala- 
mazoo, 182  Fed.  869,  to  point  that  mortgagee  of  whole  property  of  street 
railway  company  may,  as  trustee  for  bondholders,  sue  to  restrain  city 
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from  unlawfully  depriving  company  of  franchise  and  compel  company 
to  obey  lawful  ordinances;  San  Francisco  Gas  etc.  Co.  v.  San  Francisco, 
164  Fed.  888,  in  suit  by  gas  company  against  city,  which  was  con- 
sumer, to  enjoin  enforcement  of  rates  fixed  by  city,  court  may  tem- 
porarily restrain  all  consumers,  as  real  parties  in  interest,  from  main- 
taining action  to  compel  delivery  of  gas  at  rate  objected  to;  Mercantile 
Trust  Co.  v.  Texas  etc.  Ry.  Co.,  51  Fed.  536,  to  point  that  bondholders 
could  sue  in  behalf  of  railroad  to  avoid  rates  fixed  by  commission. 


94  U.  B.  179,  24  L.  Ed.  99,  CHICAGO  ETC.  &.  B.  CO.  V.  AGKLBY. 

Railroads  are  carriers  for  hire,  and  being  engaged  in  public  employment, 
are  subject  to  legislative  control  as  to  rates,  unless  protected  by  charter. 

Approved  in  Perkins  v.  Northern  Pac.  Ry.  Co.,  155  Fed.  453,  enjoin- 
ing enforcement  of  rates  fixed  by  Minnesota  railroad  commission  as 
being  confiscatory;  State  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92  Pac. 
610,  upholding  order  of  railroad  commission  requiring  railroad  to  estab- 
lish separate  passenger  service  on  branch  line;  Winona  etc.  R.  R.  Co.  v. 
Blake,  94  U.  S.  180,  24  L.  Ed.  102,  Dow  v.  Beidelman,  125  U.  S.  688, 
81  L.  Ed.  84S,  8  Sup.  Ct.  1029,  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Jones, 
149  111.  380,  41  Am,  St  Rep.  287,  37  N.  E.  252,  and  Laurel  Fork  etc. 
R.  R.  Co.  v.  West  Virginia  Transp.  Co.,  25  W.  Va.  343,  all  holding  that 
one  legislature  cannot  bind  successor  by  charter  provision  fixing  rate; 
Chicago  Ry.  v.  Dey,  35  Fed.  873,  1  L.  R.  A.  749,  power  to  fix  rate  may 
be  delegated  to  commission ;  Budd  v.  New  York,  143  U.  S.  547,  36  L.  Ed. 
256,  12  Sup.  Ct.  477  (affirming  117  N.  Y.  11,  20,  15  Am.  St.  Rep.  467, 
475,  5  L  R.  A,  564,  568,  22  N.  £.  673,  677),  holding  State  may  regulate 
charges  for  elevating  grain;  Spring  Valley  Water  Works  v.  Bartlett, 
8  Sawy.  572,  576,  579,  586,  588,  16  Fed.  628,  631,  634,  639,  640,  641, 
may  fix  water  rates;  Hockett  v.  The  State,  105  Ind.  259,  55  Am.  Rep. 
207,  5  N.  E.  183,  sustaining  State's  power  to  regulate  telephone  charges ; 
Attorney  General  v.  Old  Colony  R.  R.  Co.,  160  Mass.  86,  22  L.  R.  A. 
118,  35  N.  E.  255,  holding  State  may  require  railroad  to  issue  universal 
mileage  tickets;  Bullard  v.  Northern  Pac.  R.  R.  Co.,  10  Mont.  180, 
11  L.  R.  A.  250,  25  Pac.  122,  arguendo. 

Distinguished  in  Laird  v.  Baltimore  etc.  R.  Co.,  121  Md.  184,  Ann. 
Gas.  1915B,  728,  47  L.  R.  A.  (N.  S.)  1167,  88  Atl.  349,  State  may  not 
make  consent  of  railroad  commission  condition  precedent  to  issuance  of 
bonds  by  railroad  for  improvements  outside  State;  Louisville  etc.  R.  R. 
Co.  v.  Railroad  Commrs.  of  Tennessee,  19  Fed.  698,  704,  705,  706,  707, 
708,  709,  713,  holding  State  cannot  fix  rates  for  interstate  traffic. 

Constitutionality  of  statutes  designed  to  prevent  extortion.    Note, 
1  Ann.  Gas.  433. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  R.  A. 
187. 
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Carrier  cannot  recover  more  than  maximum  rate  fixed  by  legislature, 
upon  showing  that  amount  charged  was  no  more  than  reasonable  compen- 
sation.' 

Approved  in  Wellman  v.  Chicago  etc.  Ry.  Co.,  83  Mich.  611,  47  N.  W. 
494,  following  rule;  Pensacola  &  A.  R.  R.  Co.  v.  State  of  Florida,  25 
Fla.  322,  3  L.  R.  A.  666,  5  South.  838,  refusing  to  question  rates  fixed 
by  commission;  State  v.  Chicago  etc.  Ry.  Co.,  38  Minn.  297,  298,  37 
N.  W.  785,  786,  holding  reasonableness  of  rate  cannot  be  questioned  in 
mandamus  proceeding  to  compel  compliance  with  tariff;  dissenting  opin- 
ion in  Spring  Valley  Water  Works  v.  San  Francisco,  82  Cal.  329,  22  Pac. 
1050,  majority  holding  power  of  supervisors  to  fix  water  rates  is  limited 
to  what  is  reasonable. 

Distinguished  in  Ex  parte  Koehler,  11  Sawy.  40,  23  Fed.  531,  where 
legislature's  power  was  limited  to  fixing  reasonable  rates. 

Miscellaneous.  Cited  incidentally  in  Stone  v.  Wisconsin,  94  U.  S.  181, 
24  L.  Ed.  103. 

94  U.  8. 180-181,  24  L.  Ed.  99,  WINONA  ETC.  R.  B.  00.  v.  BLAKE. 

Carrier  is  bound  to  accept  goods  for  shipment  when  called  upon  to  do 
so,  and  to  charge  only  reasonable  compensation. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Commonwealth,  99  Ky.  140, 
59  Am.  St.  Rep.  460,  38  L.  R.  A.  212,  35  S.  W.  130,  arguendo. 

Carriers,  being  engaged  in  public  service,  are  subject  to  legislative  con- 
trol as  to  rates,  unless  protected  by  charter. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  413,  Ann.  Oaa.  19f6A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1547,  33  Sup.  Ct.  729,  rates  fixed 
by  Minnesota  railroad  commission  upheld  as  one  part,  held  confiscatory 
as  to  other  part;  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  155  Fed. 
573,  State  may  delegate  to  city  power  to  fix  telephone  rates;  Consumers' 
League  v.  Colorado  etc.  Ry.  Co.,  53  Colo.  58,  Ann.  Oaa.  1914A,  1158, 
125  Pac.  578,  State  has  power  to  create  railroad  commission  and  em- 
power it  to  control  carriers  and  fix  rates ;  State  v.  Missouri  Pac.  Ry.  Co., 
76  Kan.  480,  92  Pac.  610,  railroad  commission  may  require  railroad  to 
establish  separate  passenger  service  on  branch  line;  Dow  v.  Beidelman, 
125  U.  S.  688,  31  L.  Ed.  843,  8  Sup.  Ct.  1029,  Ruggles  v.  Illinois,  108 
U.  S.  531,  536,  27  L.  Ed.  814,  815,  2  Sup.  Ct.  836,  Southern  Minn.  R.  R. 
Co.  v.  Coleman,  94  U.  S.  181,  24  L.  Ed.  102,  Pingree  v.  Michigan  etc.  R. 
Co.,  118  Mich.  332,  76  N.  W.  641,  Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed. 
873,  ILL  A.  749,  all  holding  power  may  be  delegated  to  commission ; 
Budd  v.  New  York,  143  U.  S.  547,  36  L.  Ed.  257,  12  Sup.  Ct.  477  (affirm- 
ing 117  N.  Y.  11,  20,  15  Am.  St  Rep.  467,  475,  5  L.  R.  A.  564,  568,  22 
N.  E.  673,  677),  asserting  State's  power  to  regulate  elevator  charges; 
Spring  Valley  Water  Works  v.  Bartlett,  8  Sawy.  572,  576,  579,  586,  588, 
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16  Fed.  628,  631,  634,  639,  640,  641,  to  fix  water  rates ;  State  v.  Columbus 
Gas  Light  etc.  Co.,  34  Ohio  St.  582,  32  Am.  Rep.  390,  gas  rates ;  Hockett 
v.  State,  105  Ind.  269,  55  Am.  Rep.  207,  5  N.  E.  183,  to  regulate  telephone 
charges;  Attorney  General  v.  Old  Colony  R.  R.  Co.,  160  Mass.  86,  22 
L.  R.  A.  118,  35  N.  E.  255,  holding  State  may  require  railroads  to  issue 
universal  mileage  tickets;  Bullard  v.  Northern  etc.  R.  R.  Co.,  10  Mont. 
181,  11  L.  R.  A.  250,  25  Pac.  123,  arguendo. 

Distinguished  in  Perkins  v.  Northern  Pac.  Ry.  Co.,  155  Fed.  453,  en- 
joining enforcement  of  rates  fixed  by  Minnesota  railroad  commission  as 
being  confiscatory;  Louisville  etc.  R.  R.  Co.  v.  Railroad  Commission,  19 
Fed.  698,  704,  706,  706,  707,  708,  709,  713,  denying  State's  power  to 
regulate  rates  on  interstate  shipments. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Rep.  295. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  0a*.  5. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  R.  A.  (N.  8.)  835. 

Power  of  legislature  to  fix  rates  is  not  affected  by  constitutional  and 
statutory  provisions  that  company  "shall  be  bound  to  carry  freight  and  pas- 
sengers upon  reasonable  terms." 

Approved  in  Railroad  Commission  Cases,  116  U.  S.  325,  329,  29  L.  Ed. 
642,  643,  6  Sup.  Ct.  342,  343  (but  see  dissenting  opinion  in  116  U.  S. 
337,  29  L.  Ed.  646,  6  Sup.  Ct.  388),  Atlantic  R.  Co.  v.  United  States,  76 
Fed.  192,  194,  and  Ruggles  v.  People,  91  111.  263,  all  holding  charter 
power  to  fix  rates  generally,  does  not  imply  renunciation  of  legisla- 
ture's power  to  do  so;  Laurel  Fork  etc.  R.  R.  Co.  v.  West  Virginia 
Transp.  Co.,  25  W.  Va.  343,  holding  one  legislature  cannot  bind  successor 
by  charter  provision,  allowing  corporation  to  fix  rate;  Philadelphia 
Steamship  Co.  v.  Pennsylvania,  122  U.  S.  346,  30  L.  Ed.  1205,  7  Sup. 
Ct.  1125,  arguendo. 

Constitutionality  of  statutes  designed  to  prevent  extortion.    Note, 
1  Ann.  Oas.  433. 

Legislature  is  sole  judge  as  to  reasonableness  of  rates  to  be  charged. 
Approved  in  Railroad  Commission  v.  Louisville  etc.  R.  Co.,  140  Ga. 
831,  Ann.  Oas.  1915A,  1018,  L.  R.  A.  1915E,  902,  80  S.  E.  333,  State 
may  require  carrier  to  accept  mileage  scrip  tendered  on  board  trains; 
Pensacola  etc.  R.  R.  Co.  v.  Florida,  25  Fla.  325,  3  L.  R.  A.  666,  5  South. 
839,  refusing  to  question  rates  fixed  by  commission;  Chicago  etc.  R.  R. 
Co.  v.  Jones,  149  111.  380,  41  Am.  St.  Rep.  287,  37  N.  E.  252,  but  hold- 
ing, where  legislature  has  failed  to  fix  rate,  court  may  determine  reason- 
ableness of  charge  by  company;  State  v.  Chicago  etc.  Ry.  Co.,  38  Minn. 
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297,  298,  37  N.  W.  785,  786,  holding  reasonableness  of  rate  cannot  be 
questioned  in  mandamus  proceeding  to  compel  compliance  with  tariff; 
dissenting  opinion  in  Spring  Valley  Water  Works  v,  San  Francisco,  82 
Cal.  329,  22  Pac.  1050,  majority  holding  supervisors  bouncl  to  fix  reason- 
able water  rate ;  Ahern  v.  Dubuque  etc.  Min.  Co.,  48  Iowa,  144,  arguendo. 
Distinguished  in  Ex  parte  Koehler,  11  Sawy.  40,  23  Fed.  531,  where 
legislature  limited  to  power  to  fix  reasonable  rate. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  R.  A. 
179. 

94  U.  8.  181,  24  L.  Ed.  102,   SOUTHERN  MINNESOTA  R.  R.  OO.  T. 
OOLEMAN. 

Not  cited. 

94  U.  8.  181-187,  24  I*  Ed.  102,  STONE  v.  WISCONSIN. 

State  regulation  of  rates  upheld,  notwithstanding  charter  granted  by 
territory  before  admission  allowed  company  to  fix  rates. 

Approved  in  Consumers'  League  v.  Colorado  etc.  Ry.  Co.,  53  Colo.  58, 
Ann.  Gas.  1914A,  1158,  125  Pac.  578,  State  has  power  to  create  railroad 
commission  and  empower  it  to  control  service  and  rates  of  carriers; 
State  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92  Pac.  610,  railroad  com- 
mission may  require  railroad  to  establish  separate  passenger  service  on 
branch  line;  Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed.  873,  1LR.A.  749, 
and  Bullard  v.  Northern  etc.  R.  R.  Co.,  10  Mont.  181,  11  L.  R.  A.  250, 
25  Pac.  123,  asserting  power  of  State  to  regulate  railroad  rates  gen- 
erally; Atlantic  etc.  R.  R.  Co.  v.  United  States,  76  Fed.  197,  holding 
rule  applicable  where  charter  granted  by  Congress  gave  similar  power; 
Budd  v.  New  York,  143  U.  S.  547,  36  L.  Ed.  257,  12  Sup.  Ct.  477  (affirm- 
ing 117  N.  Y.  11,  20, 15  Am.  St.  Rep.  467, 475,  5  L.  R.  A.  564, 568,  22  N.  E. 
673,  677),  holding  State  may  regulate  elevator  rates;  Attorney  General 
v.  Old  Colony  R.  R.  Co.,  160  Mass.  86,  22  L.  R.  A.  118,  35  N.  E.  255, 
may  require  railroads  to  issue  universal  mileage  tickets. 

Several  cases  cite  the  principal  case  on  the  point  that  rates  are  dis- 
cretionary with  legislature ;  Dow  v.  Beidelman,  125  U.  S.1 688,  31  L.  Ed. 
848,  8  Sup.  Ct.  1029,  and  State  v.  Chicago  etc.  Ry.,  38  Minn.  297,  298, 
37  N.  W.  785,  786;  also  in  dissenting  opinion  in  Spring  Valley  Water 
Works  v.  San  Francisco,  82  Cal.  329,  22  Pac.  1050,  majority  holding 
supervisors  bound  to  fix  reasonable  water  rates.  But  this  power  was 
denied  in  Southern  Pac.  Co.  v.  Board  of  Railroad  Commrs.,  78  Fed.  255. 
And  the  rule  was  held  inapplicable  in  Ex  parte  Richard  Koehler,  11 
Sawy.  40,  23  Fed.  531,  where  legislature's  power  limited  to  fixing 
reasonable  rates. 
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Distinguished  in  Louisville  etc.  R.  R.  Co.  v.  Railroad  Commission,  19 
Fed.  698,  holding  State  law  regulating  rates  inapplicable  to  interstate 
shipments. 

« 

■  Constitutionality  of  statutes  designed  to  prevent  extortion.    Note,  1 
Ann.  0a*.  483. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  83  L.  R.  A.  188. 

State  court's  construction  of  State  Constitution  and  statutes  hinds  Fed- 
eral courts. 

Approved  in  Equitable  Life  Assur.  Soc.  v.  Brown,  213  U.  S.  44,  53 
L.  Ed.  690,  29  Sup.  Ct.  404,  applying  rule  to  construction  of  statute  and 
charter  thereunder  to  life  insurance  company;  dissenting  opinion  in 
James  v.  Gray,  131  Fed.  414,  1  L.  R.  A.  (N.  S.)  321,  65  C.  C.  A.  385, 
majority  holding  loan  by  wife  to  husband  from  separate  estate  is  prov- 
able against  his  bankrupt  estate,  irrespective  of  its  enforceability  under 
State  law;  Dundee  etc.  Inv.  Co.  v.  Parrish,  11  Sawy.  96,  24  Fed.  200, 
holding  Federal  court  bound  by  State  court's  construction  of  tax  laws. 

Charter  grant  to  railroad  of  power  to  fix  rates  Is  contract  within  con- 
stitutional prohibition. 

Distinguished  in  Laurel  Fork  etc.  R.  R.  Co.  v.  West  Virginia  Transp. 
Co.,  25  W.  Va.  343,  347,  351,  distinguishing  between  purely  private 
corporations  and  quasi-public  corporations. 

94  V.  8.  187-202,  24  L.  Ed.  34,  DUNBAR  v.  MYERa 

Improvement  upon  known  machine,  to  be  patentable,  must  be  of  such 
character  that  it  involved  invention  to  make  it. 

Approved  in  Toch  v.  Zibell  Damp.  Resisting  Paint  Co.,  233  Fed.  1002, 
patent  for  device  for  moistening  and  delivering  gummed  tape  held 
void  for  lack  of  invention;  Tompkins  v.  St.  Regis  Paper  Co.,  226  Fed. 
755,  patent  for  making  paper  held  void  for  lack  of  invention;  Positive 
Lock  Washer  Co.  v.  Reliance  Mfg.  Co.,  214  Fed.  136,  adjustability  of 
parts  is  not  invention;  Archer  v.  Imperial  Mach.  Co.,  202  Fed.  964, 
patent  for  potato-peeler  held  void  for  want  of  invention;  Towne  Steer- 
ing Wheel  Co.  v.  Lee,  199  Fed.  778,  120  C.  C.  A.  463,  patent  for  steer- 
ing wheel  for  auto  vehicles  held  void  for  lack  of  invention;  Hardinge 
Conical  Mill  Co.  v.  Abbe  Engineering  Co.,  195  Fed.  938,  115  *C.  C.  A. 
624,  alteration  and  combination  of  patented  apparatus  for  disintegrating 
ores  held  to  infringe  patent ;  Re  O'Connor,  42  App.  D.  C.  222,  device  for 
making  refrigerator  doors  air-tight  held  not  patentable  for  lack  of 
invention;  In  re  Iwan,  17  App.  D.  C.  571,  holding  hay  knife  showed 
no  invention;  Morris  v.  McMillin,  112  U.  S.  249,  28  L.  Ed.  704,  5 
Sup.  Ct.  221,  holding  merely  making  capstan  vertical,  instead  of  hori- 
zontal, not  patentable;  Butler  v.  Steckel,  137  U.  S.  29,  84  L.  Ed.  585, 


579  DUNBAR  v.  MYERS.  04  U.  S.  187-202 

11  Sup.  Ct.  28,  holding  change  in  shape  of  pretzel  cutter  not  patentable ; 
Fond  du  Lac  v.  May,  137  U.  S.  406,  34  L.  Ed.  718,  11  Snp.  Ct.  102, 
holding  mere  addition  of  grating  of  cell  doors  not  patentable;  Alcott  v. 
Young,  16  Blatchf.  139,  Fed.  Cas.  149,  holding  mere  method  of  binding 
bundles  of  kindling  wood  not  patentable;  Leonard  v.  Lovell,  29  Fed. 
314,  holding  mere  addition  of  sliding  partition  in  refrigerator  not  pat- 
entable ;  West  v.  Rae,  33  Fed.  47,  holding  change  in  shape  of  paper  bags 
not  patentable ;  Ligowski  Clay  Pigeon  Co.  v.  American  Clay  Bird  Co.,  34 
Fed.  332,  and  Campbell  v.  Bailey,  45  Fed.  566,  both  holding  aggregation  of 
old  elements,  not  producing  new  results,  is  not  patentable;  Root  v.  Son- 
tag,  47  Fed.  312,  holding  mere,  change  in  position  of  screw  in  plate 
is  not  invention. 

Right  to  patent  for  new  combinations  of  machines  or  processes. 
Note,  20  £.  R.  0.  159. 

Disclaimer  is  sufficient,  if  made  in  writing,  duly  attested  and  recorded 
in  patent  office. 

Approved  in  Sample  v.  American  Soda  Fountain  Co.,  134  Fed.  403, 
disclaimer  may  be  filed  in  patent  office  during  pendency  of  infringe- 
ment suit  though  case  has  been  heard  on  appeal. 

Where  disclaimer  merely  diminishes  claims  of  patent,  without  affecting 
respondent's  rights,  it  does  not  affect  pending  suit. 

Approved  in  Simplex  Railway  Appliance  Co.  v.  Pressed  Steel  Car  Co., 
189  Fed.  72,  110  C.  C.  A.  634,  holding  disclaimer  of  unnecessary  speci- 
fication was  properly  entered  in  infringement  suit  where  effect  was  not 
to  broaden  claim;  Sessions  v.  Romadka,  145  U.  S.  41,  86  L.  Ed.  614, 

12  Sup.  Ct.  802,  holding  failure  to  disclaim  before  action  commenced 
affects  only  costs. 

Matters  properly  disclaimed  cease  to  be  part  of  invention. 
Approved  in  Page  Mach.  Co.  v.  Dow,  Jones  &  Co.,  200  Fed.  73,  pat- 
ent for  printing  telegraph  receiver  held  not  invalidated  by  disclaimer 
limiting  claim;  Manhattan  General  Constr.  Co.  v.  Helios-Upton  Co., 
135  Fed.  802,  construing  Baker  patent  No.  684,340,  for  regulator  for 
arc-lamp  circuit;  Bracewell  v.  Passaic  Print  Works,  107  Fed.  469,  hold- 
ing where  patent  covers  process  relating  to  printing  of  cotton  cloth, 
disclaimer  limiting  application  to  patterns  produced  by  certain  dye- 
stuffs  is  proper;  Atlantic  Giant  Powder  Co.  v.  Hulings,  21  Fed.  521, 
holding  reissue  embracing  part  disclaimed  is  void;  Schwarzwalder  v. 
New  York  Filter  Co.,  66  Fed.  158,  13  C.  C.  A.  380,  construing  patent 
for  filter;  Electrical  Accumulator  Co.  v.  Julien  Electric  Co.,  38  Fed.  136. 

Whether  alleged  improvement  is  or  is  not  patentable  is,  in  equity,  a 
Question  for  court. 
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Approved  in  Mahn  v.  Harwood,  112  U.  S.  358,  28  L.  EcL  667,  5 
Sup.  Ct.  177,  following  rule. 

Improvement,  to  be  patentable,  must  not  have  been  in  public  use  or  on 
aale  for  more  than  two  years  prior  to  application. 

Approved  in  Roemer  v.  Simon,  95  U.  S.  218,  24  L.  Ed.  386,  holding 
improvement  in  traveling  bags  not  patentable. 

.Mere  substitution  of  materials  In  machine  is  not  invention. 
Approved  in  Sloan  Filter  Co.  v.  Portland  Gold  Min.  Co.,  139  Fed. 
26,  71  C.  C.  A.  460,  holding  void  Sloan  patent  No.  587,874,  for  barrel 
filter  for  use  in  filtration  of  precious  metal  solutions;  Slawson  v. 
Grand  etc.  R.  R.  Co.,  107  U.  S.  652,  27  L.  EcL  577,  2  Sup.  Ct.  666,  im- 
provement in  street-car  fare  boxes;  Sawyer  v.  Miller,  4  Woods,  474, 
12  Fed.  727,  improvement  in  cotton-gins;  Klein  v.  Seattle,  77  Fed.  205, 
23  C.  C.  A.  114,  improvement  in  insulator  pins. 

Proof  of  state  of  art  Is  admissible  In  equity  without  averment  in  an- 
swer, and  in  law,  without  notice. 

Approved  in  Hutten  v.  Frank  Krementz  Co.,  231  Fed.  976,  Stevens  v. 
Rodgers  Boiler  &  Burner  Co.,  186  Fed.  637,  108  C.  C.  A.  495,  Slawson 
v.  Grand  etc.  R.  R.  Co.,  107  U.  S.  653,  27  L.  EcL  578,  2  Sup.  Ct.  667, 
Hendy  v.  Golden  State  &  Miners'  Iron  Works,  127  U.  S.  375, 32  L.  Ed.  209, 
8  Sup.  Ct.  1278,  May  v.  Juneau,  137  U.  S.  411,  34  L.  Ed.  730,  11  Sup.  Ct. 
103,  Richards  v.  Chase  Elevator  Co.,  158  U.  S.  301,  39  L.  Ed.  992,  15 
Sup.  Ct.  832,  Innis*  v.  Oil  City  etc.  Works,  41  Fed.  790,  and  Brickili 
v.  Hartford,  57  Fed.  217,  all  following  rule. 

Mere  addition  of  part,  Identical  in  form  and  function  with  part  already 
in  use  on  patented  machine,  is  not  patentable  invention.  So  held  as  to  im- 
provement In  circular  saws  by  adding  second  deflecting  plate. 

Approved  in  Bullock  Elec.  Mfg.  Co.  v.  General  Elec.  Co.,  149  Fed. 
419,  79  C.  C.  A.  229,  holding  Reist  patent  No.  506,637,  for  improve- 
ment in  armature  cores,  void  for  want  of  invention;  American  Carriage 
Co.  v.  Wyeth,  139  Fed.  392, 71 C.  C.  A.  485,  holding  void  Wyeth  patent 
No.  400,381,  for  sleigh-runner  for  wheeled  vehicle;  Farmers'  Mfg.  Co. 
v.  Sprucks'  Mfg.  Co.,  119  Fed.  596,  holding  East  patent  No.  420,021, 
for  ventilating  barrel,  is  void  for  lack  of  patentable  novelty;  Schlicht 
&  Field  Co.  v.  Sherwood  Letter-File  Co.,  36  Fed.  592,  improvement  in 
binder;  Wilson  v.  Ansonia  Brass  etc.  Co.,  54  Fed.  496,  4  C.  C.  A.  484, 
improvement  in  lamp  burner;  Root  v.  E.  N.  Welch  Mfg.  Co.,  17  Blatchf. 
483,  4  Fed.  427,  arguendo. 

Distinguished  in  Plumb  v.  New  York  etc.  R.  R.  Co.,  97  Fed.  648,  hold- 
ing McKenna  patent  No.  348,289,  for  air-brake  attachment,  is  void  for 
lack  of  patentable  novelty ;  Topliff  v.  Topliff ,  145  U.  S.  163,  36  L.  Ed. 
661,  12  Sup.  Ct.  828,  where  added  part  differed  in  purpose. 
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Use  of  less  than  entire  number  of  parts  involved  In  patented  combina- 
tion is  not  infringement. 

Approved  in  Hall  Mammoth  Incubator  Co.  v.  Teabout,  205  Fed.  920, 
changing  location  of  one  element  of  machine  so  as  to  make  it  perform 
double  function  held  not  to  infringe  patent;  Loraine  Development  Co. 
v.  General  Electric  Co.,  198  Fed.  113,  applying  rule  to  patent  for  arc 
lamp  globe;  Lane  v.  Levi,  21  App.  D.  C.  175,  patentee  of  furniture 
polish  could  not  enjoin  manufacture  of  another  polish  omitting  one 
ingredient  claimed  essential ;  Rowell  v.  Lindsay,  113  U.  S.  102,  28  L.  Ed. 
907,  5  Sup.  Ct.  510,  sustaining  patent  for  improvements  in  seeding 
machines;  Electric  R.  R.  Signal  Co.  v.  Hall  Ry.  Signal  Co.,  114  U.  S. 
98,  29  L.  Ed.  99,  5  Sup.  Ct.  1076,  improvement  in  electrical  signaling 
apparatus;  Page  Woven  Wire  Fence  Co.  v.  Land,  49  Fed.  942,  uphold- 
ing patent  for  wire-fence  machine ;  Kinzel  v.  Luttrell  Brick  Co.,  67  Fed. 

_  * 

927,  15  C.  C.  A.  82,  sustaining  patent  for  improvement  in  brick  kilns; 
Norton  v.  Jensen,  90  Fed.  429,  33  C.  C.  A.  141,  sustaining  patent  for 
improvement  in  can-heading  machine. 

94  U.  8.  202-206,  24  L.  Ed.  110,  OOMMBS.  OF  JOHNSON  CO.  v.  JANTJAEY. 

Erroneous  reference  to  enabling  act  in  recitals  in  county  bonds  does  not 
render  them  void. 

Approved  in  Knox  County  v.  Ninth  National  Bank,  147  U.  S.  95,  37 
L.  Ed.  95,  13  Sup.  Ct.  269,  Atchison  Board  of  Education  v.  De  Kay, 
148  U.  S.  596,  37  L.  Ed.  575,  13  Sup.  Ct.  708,  and  Ninth  Nat.  Bank  v. 
Knox  County,  37  Fed.  79,  all  following  rule;  D'Esterre  v.  New  York, 
104  Fed.  610,  44  C.  C.  A.  75,  holding  omission  to  state  date  and  name 
of  payee  and  place  of  registration  in  bonds  will  not  render  them  in- 
valid; dissenting  opinion  in  State  v.  Boss,  118  Mo.  73,  23  S.  W.  209, 
arguendo. 

Recitals  in  county  bonds  to  effect  that  conditions  precedent  to  their' 
issue  have  been  complied  with  bind  county  in  suit  by  bona  fide  holder. 

Approved  in  Warren  v.  Marcy,  97  U.  S.  104,  24  L.  Ed.  980,  Pana  v. 
Bowler,  107  U.  S.  540,  27  L.  Ed.  428,  2  Sup.  Ct.  713,  Sherman  v.  Simons, 
109  U.  S.  738,  27  L.  Ed.  1094,  3  Sup.  Ct.  504,  Phelps  v.  Lewiston,  15 
Blatchf.  152,  Fed.  Cas.  11,076,  Stewart  v.  Lansing,  15  Blatchf.  287, 
Fed.  Cas.  13,432,  Denison  v.  Mayor  etc.  of  Columbus,  62  Fed.  778, 
National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  792,  10  C.  C.  A. 
637,  and  Heard  v.  Calhoun  School  Dist.,  45  Mo.  App.  668,  all  following 
rule ;  Board  of  Commrs.  of  Stanly  County  v.  Coler,  113  Fed.  706, 728, 51 
C.  C.  A.  379,  holding  when  county  issued  bonds  as  authorized  by  Code  N.  C. 
1883,  §  1996,  in  aid  of  completion  of  railroad  in  which  citizens  of  county 
are  interested,  it  is  estopped  by  recital  that  they  were  issued  by  authority 
of  said  statute  to  defeat  rights  of  purchasers  in  good  faith ;  Independent 
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School  Dist.  v.  Rew,  111  Fed.  8,  66  L.  R.  A.  864,  49  C.  C.  A.  198,  holding 
recital  in  bonds  that  they  were  issued  for  funding  indebtedness  of 
municipal  corporation  estops  municipality  as  against  innocent  purchaser 
from  showing  falsity;  Miller  v.  Perris  Irr.  Dist.,  99  Fed.  145-148,  hold- 
ing recital  in  negotiable  bonds  of  irrigation  district  of  California  under 
act  of  March  7,  1887,  that  bonds  were  issued  after  full  compliance  with 
act,  estops  district  as  against  bona  fide  purchaser  from  showing  in- 
validity. 

Distinguished  in  School  District  v.  Stone,  106  U.  S.  186,  27  L.  Ed.  91, 
1  Sup.  Ct.  86,  where  recitals  did  not  import  compliance  with  statute; 
Crow  v.  Oxford,  119  U.  S.  223,  80  L.  EcL  890,  7  Sup.  Ct.  185,  holding 
certificate  of  auditor  that  bonds  were  legal,  did  not  cure  failure  to 
follow  statute;  Smith  v.  Ontario,  15  Blatchf.  270,  Fed.  Cas.  13,085, 
where  bonds  issued  without  authority. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St  Rep.  850. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec  686. 

County  having  Issued  bonds  and  received  railroad  stock  In  return,  and 
having  paid  interest  thereon,  is  estopped  to  deny  validity  as  against  bona 
fide  holder. 

Approved  in  Fernald  v.  Town  of  Oilman,  123  Fed.  800,  holding  in- 
corporated town  of  Iowa  having  authority  to  become  indebted  had 
authority  to  issue  negotiable  bonds  therefor;  City  of  Beatrice  v.  Edmin- 
son,  117  Fed.  432,  54  C.  C.  A.  601,  holding  where  power  to  issue  munici- 
pal bonds  is  vested  in  city  by  appropriate  legislation,  a  recital  in  bonds 
of  statute  which  does  not  grant  such  authority  is  immaterial  or  question 
of  validity;  Hughes  County  v.  Livingston,  104  Fed.  313,  43  C.  C.  A.  541, 
holding  quasi-municipality  by  recital  in  bonds  cannot  estop  itself  from 
denying  that  it  had  no  authority  to  issue  bonds;  Miller  v.  Perris  Irr. 
Dist.,  99  Fed.  147,  holding  recital  in  irrigation  district  bonds  issued 
under  California  act  of  March  7,  1887,  that  they  were  issued  after  full 
compliance  with  act,  estops  district  from  impeaching  their  validity; 
Whiting  v.  Potter,  18  Blatchf.  180,  2  Fed.  531,  and  Rich  v.  Mentz,  21 
Blatchf.  496, 18  Fed.  55,  both  holding  city  estopped  to  question  verifica- 
tion of  petition ;  Irwin  v.  Ontario,  18  Blatchf.  272,  3  Fed.  62,  holding 
town  cannot  assert  irregularity  in  assessor's  affidavit;  State  v.  Commrs. 
Kiowa  Co.,  39  Kan.  659,  7  Am.  St.  Rep.  570,  19  Pac.  926,  holding  State 
cannot  set  up  irregularity  of  election;  Whiting  v.  Wellington,  10  Fed. 
813,  holding,  where  treasurer  of  bank,  having  authority,  executes  as- 
signment to  bona  fide  purchaser,  bank  is  bound. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  963,  981. 
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94  V.  S.  207-214,  24  L.  Ed.  112,  ATLANTIC  DELAINE  GO.  y.  JAMES. 

Fraud  and  resulting  injury,  as  ground  for  canceling  executed  contract, 
must  concur  and  be  clearly  proved. 

Approved  in  Thurston  v.  Reed,  229  Fed.  745,  proof  held  insufficient 
to  cancel  assignment  of  patent;  Roseboom  v.  Corbitt,  196  Fed.  629,  116 
C.  C.  A.  301,  deficiency  of  seventeen  acres  in  three  hundred  seventy- 
three,  "more  or  less,"  not  ground  for  rescinding  sale;  In  re  Miley,  187 
Fed.  182,  denying  rescission  of  sale  to  bankrupt  on  ground  that  bank- 
rupt claimed  he  was  agent  for  another;  Dotson  v.  Kirk,  180  Fed.  28, 
103  C.  C.  A.  368,  holding  fraud  in  sale  of  standing  timber  not  shown 
to  warrant  rescission;  Comptograph  Co.  y.  Burroughs  Adding  Mach. 
Co.,  175  Fed.  798,  refusing  to  cancel  license  to  manufacture  patented 
article;  In  re  Harper,  175  Fed.  428,  discussing  duty  of  trustee  in  bank- 
ruptcy as  to  suing  to  set  aside  contracts  for  fraud;  United  States  v. 
Collet^  159  Fed.  933,  87  C.  C.  A.  460,  and  United  States  v.  Mills,  169 
Fed.  687,  both  holding  proof  insufficient  to  set  aside  patent  to  public 
land;  Woolsey  v.  Haynes,  165  Fed.  393,  91  C.  C.  A.  341,  evidence  held 
insufficient  to  cancel  deed  on  ground  of  fraud  of  grantee's  agent;  Fair- 
child  v.  Dement,  164  Fed.  204,  holding  proof  insufficient  to  cancel  as- 
signment of  patent ;  Mastin  v.  Noble,  157  Fed.  508,  85  C.  C.  A.  98,  hold- 
ing proof  insufficient  to  show  agent  for  making  lease  to  mine  had  secret 
interest  in  purchase,  so  as  to  warrant  rescission  for  fraud;  Fowler  v. 
Fowler,  135  Fed.  410,  holding  evidence  insufficient  to  show  complainant, 
in  suit  to  set  aside  deed  of  her  interest  in  brother's  estate,  induced  to 
execute  deed  by  fraudulent  representations;  Treat  v.  Russell,  128  Fed. 
854,  63  C.  C.  A.  575,  refusing  to  cancel  de*ed  for  fraud  when  complain- 
ants admitted  signatures  to  deed  which  was  formally  acknowledged  and 
recorded  and  remained  unchallenged  for  four  years;  Moses  V.  United 
States,  116  Fed.  529,  holding  under  contract  to  work  on  structure  at 
Alaska  with  free  transportation  from  Seattle  and  return,  plaintiff  was 
not  entitled  to  wages  from  completion  of  work  until  return  to  Seattle; 
Hill  v.  Northern  Pac.  Ry.  Co.,  104  Fed.  756,  holding  written  release  inten- 
tionally executed  in  settlement  of  claim  cannot  be  impeached  in  action 
at  law  for  fraud;  Bush  v.  Prescott  etc.  Ry.  Co.,  76  Ark.  561,  89  S.  W. 
88,  fact  that  party  fraudulently  induced  to  compromise  cause  of  action 
might  obtain  relief  by  motion  to  reinstate  action  does  not  bar  suit  to 
cancel  compromise;  Eureka  Dairy  Co.  v.  McSween,  37  App.  D.  C.  8, 
evidence  of  representation  as  to  condition  of  business  sold  held  to  be 
opinion  only  and  not  such  as  to  warrant  rescission;  Shappirio  v.  Gold- 
berg, 20  App.  D.  C.  193,  evidence  as  to  misrepresentations  of  extent  of 
lot  sold  held  insufficient  to  warrant  rescission;  Miller  v.  Kettenbach,  18 
Idaho,  257,  258,  138  Am  St.  Rep.  192,  109  Pac.  506,  507,  refusing  to 
cancel  guaranties  on  notes  on  ground  of  conspiracy  to  procure  same, 
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where  adequate  legal  remedy  existed;  County  of  Ada  v.  Bullen  Bridge 
Co.,  5  Idaho,  96,  47  Pac.  825,  holding  county  warrants  illegally  issued 
cannot  be  canceled  by  court  of  *  equity ;  Seymour  Water  Co.  v.  Seymour, 
163  Ind.  129,  70  N.  E.  517,  refusing  to  cancel  contract  between  city  and 
water  company,  whereby  latter  agreed  to  furnish  certain  pressure  for 
fire  protection  and  furnish  water  for  domestic  uses,  for  noncompliance 
with  terms;  Barton  v.  Bridges,  126  Md.  679,  95  Atl.  960,  holding  evi- 
dence insufficient  to  show  fraud  in  obtaining  order  for  satisfaction  of 
judgment;  Willson  v.  Williams,  106  Md.  663,  68  Atl.  298,  evidence  held 
insufficient  to  annul  deed  for  fraud  of  grantee;  Findlay  v.  Baltimore 
Trust  Co.,  97  Md.  720,  55  Atl.  380,  holding  rescission  by  buyer  of  exe- 
cuted sale  of  certain  bonds  for  fraud  cannot  be  defeated  by  seller  on 
ground  that  buyer  has  parted  with  bonds  and  so  cannot  restore  statu 
quo,  where  he  parted  with  them  on  advice  of  seller;  Kreps  v.  Kreps,  91 
Md.  697,  47  AtL  1030,  holding  deed  would  not  be  set  aside  on  showing 
that  it  was  executed  by  husband  and  wife  to  son  and  which  recited 
that  purchase  money  had  been  paid  by  husband ;  Conner  v.  Groh,  90  Md. 
685,  45  Atl.  1027,  holding  in  action  for  balance  due  for  goods  sold,  bill 
for  cancellation  of  contract  was  not  subject  to  objection  that  vendees 
had  remedy  at  law ;  Schinzer  v.  Wyman,  27  N.  D.  513,  146  N.  W.  904, 
evidence  held  insufficient  to  show  fraud  or  undue  influence  in  procuring 
contract;  Lynch  v.  United  States,  13  Okl.  145,  73  Pac.  1097,  United 
States  cannot  sue  to  cancel  patent  obtained  by  bribery  and  perjury 
solely  for  benefit  of  third  party;  Johnson  v.  Swanke,  128  Wis.  73,  5 
L  R,  A.  (N,  8.)  1048,  107  N.  W.  482,  refusing  to  cancel  note  or  enjoin 
its  transfer  where  it  was  given  for  purchase  of  horse,  which  purchase 
was  induced  by  fraud;  Maxwell  Land  Grant  Case,  121  U.  S.  380,  30 
L.  Ed.  950,  7  Sup.  Ct.  1028,  refusing  to  cancel  patent  where  fraud  not 
clearly  proven ;  Union  R.  R.  Co.  v.  Dull,  124  U.  S.  183,  81  L.  Ed.  421, 
8  Sup.  Ct.  437,  holding  equity  will  refuse  to  rescind  where  fraud  was 
on  part  of  defendant's  unauthorized  agent;  Morse  Arms  Mfg.  Co.  v. 
Winchester  Repeating  Arms  Co.,  24  Blatchf .  519,  33  Fed.  184,  refusing 
to  cancel  executed  contract  on  ground  of  mistake,  where  plaintiff  had 
remedy  at  law;  Detroit  v.  Detroit  City  Ry.  Co.,  56  Ted.  899,  refusing  to 
grant  injunction,  whose  effect  would  be  to  annul  executed  contract;  Cin- 
cinnati etc.  R.  R.  Co.  v.  M'Keen,  64  Ted.  48,  12  C.  C.  A.  14,  holding 
where  parties  are  in  pari  delicto,  executed  contract  will  not  be  set  aside; 
McShane  v.  Hazlehurst,  50  Md.  119,  refusing  to  annul  contract  of  sale 
where  proof  of  injury  not  clear ;  Cochran  v.  Pascault,  54  Md.  13,  where 
there  was  no  proof  of  damage  from  fraudulent  recitals  in  deed;  Wen- 
strom  Consolidated  Dynamo  etc.  Co.  v.  Purnell,  75  Md.  119,  23  Atl.  135, 
refusing  to  cancel  subscription  for  stock  because  of  misrepresentation 
as  to  value;  Ranstead  v.  Allen,  85  Md.  486,  37  Atl.  17,  refusing  to  can- 
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eel  lease  of  wharf  because  of  alleged  misrepresentation  as  to  depth  of 
water;  Matthews  v.  Crocketts,  82  Va,  399,  holding  fraud  not  presumable 
from  mere  inadequacy  of  price;  Blake  v.  Pine  Mt.  Iron  etc.  Co.,  76  Fed.. 
639,  640,  22  C.  C.  A.  430,  holding  cancellation  depends  mainly  on  cir- 
cumstances of  case;  San  Diego  Flume  Co.  v.  Souther,  90  Fed.  167,  32 
C.  C.  A.  648,  and  Witt  v.  Cuenod,  9  N.  M.  147,  60  Pac.  329,  both 
arguendo. 

Distinguished  in  Noble  v.  Moses,  81  Ala.  645,  60  Am.  Rep.  188,  1 
South.  228,  under  facts. 

Rescission  of  executed  contracts.    Note,  1  Ann.  das.  516. 

Right  of  purchaser  to  rescind  contract  for  sale  for  breach  by  ven- 
dor in  tendering  less  land  than  quantity  contracted  for.  Note, 
Ann.  Oas.  1916D,  1156. 

Right  to  rescind  or  reform  contract  on  ground  of  mistake.  Note, 
22  £.  R.  0.  90S. 

Decree  of  certainty  necessary  to  establish  fraud  in  civil  action. 
Note,  33  L.  R.  A.  (N.  S.)  839. 

04  U.  8.  214-219,  24  I*  Ed.  116,  UNITED  STATES  v.  SMITH. 

United  States,  as  to  liability  on  contracts,  is  governed  by  same  rules  as 
individuals;  accordingly,  United  States  held  liable  In  Court  of  Claims  for 
improper  interference  with  work  of  contractor. 

Approved  in  United  States  v.  Barlow,  184  U.  S.  137,  46  L.  Ed.  469, 
22  Sup.  Ct.  474,  holding  expense  caused  to  contractors  engaged  in  con- 
structing government  drydock  by  suspension  of  regular  work  due  to 
unsuccessful  experiment  with  "water-jet  system"  is  properly  allowed 
as  extra  work;  Sawyer  v.  Gray,  205  Fed.  162,  holding  one  surrendering 
land  in  forest  reserve  is  entitled  to  have  patentee  of  lieu  land  selected 
by  him  declared  his  trustee  where  selection  not  acted  on  by  mistake  of 
Land  Department;  United  States  v.  Barber  Lumber  Co.,  169  Fed.  188, 
United  States,  when  suing  in  Federal  court,  is  bound  by  equity  rule  66 
as  to  time  for  filing  pleadings;  Mountain  Copper  Co.  v.  United  States, 
142  Fed.  629,  73  C.  C.  A.  621,  refusing  to  enjoin  operation  of  smelter 
at  suit  of  government  which  owned  neighboring  land  unfit  for  cultiva- 
tion and  sparsely  wooded;  United  States  v.  Mueller,  113  U.  S.  156, 
28  L.  Ed.  947,  5  Sup.  Ct.  382,  following  rule;  United  States  v.  Beebe, 
4  McCrary,  18,  17  Fed.  41,  holding  lapse  of  time  may  bar  United  States ; 
United  States  v.  Ingate,  48  Fed.  253,  but  holding  United  States  does 
not  submit  to  plea  of  statute  of  limitations  when  suing;  Danolds  v.  New 
York,  89  N.  Y.  48,  42  Am.  Rep.  282,  and  McMaster  ▼.  New  York,  108 
N.  Y.  555,  15  N.  S.  422,  holding  delay  by  State  to  finish  buildings  en- 
titled contractor  to  sue;  Texas  v.  Snyder,  66  Tex.  701,  18  S.  W.  110, 
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asserting  principle  that  State's  rights  as  litigant  are  determinable  by 
ordinary  rules;  Bowe  v.  United  States,  42  Fed.  779,  arguendo. 

Lost  profits  of  contract  as  damages.    Note,  53  L.  R.  A.  66* 

Finding  of  Court  of  Claims  is  in  nature  of  special  verdict,  and  conclu- 
sive on  Supreme  Court,  unless  impeached  for  error  of  law  appearing  in 
record. 

Approved  in  District  of  Columbia  v.  Barnes,  197  U.  S.  150,  49  L.  Ed. 
700,  25  Sup.  Ct.  401,  following  rule ;  dissenting  opinion  in  United  States 
v.  Archer,  241  U.  S.  140,  60  L.  Ed.  926,  36  Sup.  Ct.  521,  majority  set- 
ting aside  award  of  Court  of  Claims. 

More  than  compensation  for  damages  actually  sustained  can  never  be 
awarded  against  United  States. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  rtelly,  241  U.  S.  489,  60  L.  Ed. 
1122,  36  Sup.  Ct.  630,  damages  under  employer's  liability  act  should 
equal  reasonable  expectation  of  pecuniary  benefits  from  continued  life 
of  deceased;  Cunningham  v.  Sugar,  9  N.  M.  109,  49  Pac.  911,  holding  , 
measure  for  wrongful  attachment  is  actual  damage. 

Court  of  Claims  must  estimate  damages  from  proofs  submitted,  but  it 
need  not  specify  elements  of  calculation  in  its  finding. 

Approved  in  Rohwer  v.  Chadwick,  7  Utah,  388,  26  Pac.  1117,  holding 
only  nominal  damages  allowable  where  evidence  insufficient  as  basis  of 
calculation. 

94  XT.  8.  219-225,  24  I*  Ed.  116,  UNITED  STATES  v.  PHISTEBEB. 

Officer  at  home,  under  waiting  orders,  is  not  entitled  to  commutation 
for  quarters  and  fuel. 

Approved  in  Swaim  v.  United  States,  165  U.  S.  566,  41  L.  Ed.  827, 
17  Sup.  Ct.  453,  holding  officer  suspended  from  duty  not  entitled  to 
allowances. 

Distinguished  in  United  States  v.  Lippitt,  100  U.  S.  670,  25  L.  Ed. 
749,  holding  officer  ordered  to  headquarters  to  await  orders  is  entitled 
to  commutation. 

94  TJ.  a  225,  24  L.  Ed.  16,  UNITED  STATES  V.  CHTLSON. 

Not  cited. 

94  U.  S.  225,  24  I*.  Ed.  16,  UNITED  STATES  V.  BHEEU 

Not  cited. 

94  U.  8.  225,  24  L.  Ed.  16,  UNITED  STATES  v.  L7NDB. 

Not  cited. 
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94  U.  S.  225,  24  L.  Ed.  16*  UNITED  STATES  V.  MEABa 
Not  cited. 

94  U.  8.  225-238,  24  X*  Ed.  72,  OAMMETEB  V.  NEWTON. 
Invention  secured  by  patent  is  property. 
Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  425,  52  L.  Ed.  1181,  26  Sup.  Ct.  748,  patentee  may  enjoin  in- 
fringement though  not  using  patent;  Gould  v.  Gunn,  161  Iowa,  165, 
140  N.  W.  384,  holding  patent  not  included  in  award  of  all  property, 
real  and  personal,  to  wife  in  separation  agreement,  where  income  from 
patents  was  to  be  later  disposed  of;  Whitcomb  v.  Whitcomb,  85  Vt.  79, 
Ann.  Oas.  1913E,  1015,  81  Atl.  98,  patent  is  incorporeal  personal  prop- 
erty and  may  be  transferred  by  oral  agreement;  Campbell  v.  James,  17 
Blatchf .  54,  Fed.  Cas.  2361,  holding  assignment  of  patent  gives  assignee 
in  trust  legal  title;  Faulka  v.  Kamp,  17  Blatchf.  434,  3  Fed.  900,  hold- 
ing assignment  of  patent  estops  assignor  from  denying  validity;  Reeves 
v.  Corning,  51  Fed.  784,  asserting  power  of  State  to  regulate  assign- 
ment of  patents;  Crown  Cork  etc.  Co.  v.  State,  87  Md.  698,  67  Am.  St. 
Rep.  874,  40  Atl.  1075,  holding  patent  rights  taxable  as  property; 
McCormiek  Machine  Co.  v.  Aultman,  169  U.  S.  609,  42  L.  Ed.  876,  18 
Sup.  Ct.  444,  arguendo. 

Patent  rights  as  property.    Note,  17  Ann.  Oas.  890. 

Inventions  may  be  assigned  before  they  are  patented. 
Approved  in  In  re  Dann,  129  Fed.  497,  bankrupt's  incorporeal  in- 
terest in  invention  pending  application  for  patent  does  not  pass  to  trus- 
tee under  Bankruptcy  Act,  §  70a,  cl.  5. 

Patent  Is  prima  facie  evidence  of  invention;  but  evidence  Is  admissible 
to  rebut  such  presumption  if  notice  of  such  defense  is  given  in  answer. 
Approved  in  Fuller  v.  Tentzer,  94  U.  S.  293,  24  L.  Ed.  105,  arguendo. 

Patent  for  combination  of  several  parts  is  not  infringed  by  combination 
embracing  only  some  of  those  parts. 

Approved  in  Gerard  v.  Diebold  Safe  etc.  Co.,  48  Fed.  381,  holding 
patent  for  safe  not  infringed  by  use  of  lock  on  cell  doors. 

It  is  no  defense  to  suit  for  infringement  that  respondent  acted  under 
direction  of  United  States  as  its  agent. 

Approved  in  Dickerson  v.  Sheldon,  98  Fed.  622,  39  C.  C.  A.  191,  hold- 
ing purchaser  of  article  which  infringes  patent,  at  sale  in  proceedings 
for  violating  customs  laws,  does  not  vest  purchaser  with  right  to  vend 
article  when  he  knew  of  the  infringement;  Colgate  v.  International 
Ocean  Tel.  Co.,  17  Blatchf.  311,  Fed.  Cas.  2993,  holding  defendant  con- 
structing telegraph  line,  under  license  from  government,  liable  for  in- 
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fringement;  Allen  v.  Mayor  etc.  of  New  York,  17  Blatchf.  352,  Ted. 
Cas.  232,  holding  city  liable  for  infringement  of  patent  for  school  seats ; 
Head  v.  Porter,  48  Fed.  486,  holding  officer  in  command  of  armory 
liable  for  infringing  gun  patent;  Fletcher  v.  Blake,  131  U.  S.  cxcviii, 
26  L.  Ed.  156,  arguendo ;  Belknap  v.  Schild,  161  U.  S.  16,  18,  40  L.  Ed. 
601,  602,  16  Sup.  Ct.  444,  445,  holding  officer  could  not  be  sued  for 
profits  when  only  profit  was  saving  to  United  States,  and  further, 
United  States  could  not  be  enjoined ;  dissenting  opinion  in  International 
Postal  Supply  Co.  v.  Bruce,  194  U.  S.  608,  48  L.  Ed.  1138,  24  Sup.  Ct. 
820,  majority  holding  patentee  for  improvements  in  stamp-canceling 
machine  cannot  enjoin  use  by  postmaster  of  infringing  machines  of 
which  United  States  is  lessee  during  term  of  lease. 

When  public  officers  are  subject  to  suit,  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Rep. 
836. 

Remedy  against  government  or  its  agents  for  infringement  of  patent 
rights.    Note,  15  Ann.  Oas.  1109,  1110. 

Miscellaneous.  Cited  incidentally  in  Cammeyer  v.  Newton,  4  Fed. 
Cas.  1132. 

94  U.  8.  238-245,  24  L.  Ed.  118,  INMAN  STEAMSHIP  OO.  v.  TINKER. 

State  law  requiring,  with  certain  exceptions,  all  ships  or  vessels  enter- 
ing port  to  pay  certain  percentage  per  ton,  Is  void  as  regulation  of  commerce. 

Approved  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  21,  54  L.  Ed. 
363,  30  Sup.  Ct.  190,  statute  imposing  license  tax  on  whole  capital  stock 
of  foreign  corporation  as  condition  to  doing  business  in  State  is  void 
as  to  corporation  engaged  in  interstate  commerce;  Way  v.  New  Jersey 
Steamboat  Co.,  133  Fed.  191,  192,  holding  void  Laws  N.  Y.  1897,  p.  701, 
§  63,  compelling  master,  owner  or  consignee  of  vessel  entering  port  to 
pay  for  services  of  harbormaster  certain  sum  per  ton  per  annum  based 
on  registered  tonnage;  Chicago  Crayon  Co.  v.  Rogers,  30  Okl.  312,  119 
Pac.  636,  State  cannot  require  foreign  corporation  to  designate  resident 
agent,  for  service  of  process,  as  condition  to  doing  interstate  business 
in  State ;  Webb  v.  Dunn,  18  Fla.  727,  holding  similar  Florida  law  void ; 
Harbor  Commrs.  v.  Pashley,  19  S.  C.  320,  321,  holding  void  similar  law 
taxing  on  basis  of  length  in  feet;  Ferrari  v.  Board  of  Health,  24  Fla. 
413,  5  South.  4,  holding  State  cannot  base  tax  for  wharfage  on  vessel's 
tonnage ;  Western  Union  Tel.  Co.  v.  Texas,  105  U.  S.  465,  26  L.  Ed.  1068, 
holding  State  tax  on  interstate  messages  void;  Western  Union  Tel.  Co. 
v.  Pendleton,  122  U.  S.  357,  30  L.  Ed.  1189,  7  Sup.  Ct.  1128,  holding 
void  State  law  regulating  delivery  of  interstate  messages;  Crutcher  v. 
Kentucky,  141  U.  S.  57,  35  L.  Ed.  652,  11  Sup.  Ct.  854,  holding  act  tax- 
ing foreign  express  companies  void;  Williams  v.  Lizzie  Henderson,  29 
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Fed.  Cas.  1374,  and  Lacey  v.  Palmer,  93  Va.  171,  57  Am.  St  Rep.  80S, 
31  L.  R.  A.  826,  24  S.  E.  933,  both  arguendo;  Cole  y.  New  York,  102 
N.  T.  56,  69,  6  N.  E.  280,  282,  holding  other  provisions  of  same  law 
valid. 

Distinguished  in  Parkersburg  etc.  Transp.  Co.  v.  Parkersburg,  107 
U.  S.  698,  27  L.  Ed.  587,  2  Sup.  Ct.  737,  holding  State  may  prescribe 
wharfage  rates;  Morgan's  Louisiana  etc.  S.  S.  Co.  v.  Louisiana,  118 
U.  S.  462,  30  L.  Ed.  241,  6  Sup.  Ct.  1118,  upholding  State  quarantine 
tax;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  283,  26  Am.  St.  Rep. 
573,  14  L.  R.  A.  598,  14  S.  E.  81,  holding  "State  law  imposing  penalty 
for  failure  to  ship  freight  promptly  is  not  regulation  of  commerce. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St  Rep.  557. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
695. 

94  U.  8.  246-248,  24  L.  Ed.  122,  FOSTER  v.  MASTER  &  WARDENS  OF 
PORT  OF  NEW  ORLEANS. 

State  law  providing  for  survey  of  hatches  and  damaged  goods  on  all 
sea-going  vessels  arriving  at  New  Orleans  by  port  wardens  is  void,  as  regu- 
lation of  commerce. 

Approved  in  Armour  &  Co.  v.  City  Council,  134  Ga.  181,  27  L.  R.  A. 
(N.  8.)  676,  67  S.  E.  419,  statute  providing  for  inspection  of  carcasses 
in  packing-houses  and  charging  certain  fees  is  void,  under  commerce 
clause ;  Territory  v.  Denver  R.  Co.,  12  N.  M.  434,  78  Pac.  76,  upholding 
act  of  1901,  providing  for  inspection  of  hides  of  animals  killed  in 
slaughter-house,  and  permitting  fee  of  ten  cents  each;  Donald  v.  Scott, 
74  Fed.  863,  holding  State  act  prohibiting  possession  or  sale  of  liquors 
void  as  to  imported  liquors;  Williams  v.  The  Lizzie  Henderson,  29  Fed. 
Cas.  1374,  arguendo. 

Distinguished  in  Johnson  v.  Martin,  68  Miss.  333,  8  South.  848,  hold- 
ing amendment  to  law  involved  in  principal  case  valid. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  557. 

94  XT.  8.  248-262,  24  L.  Ed.  123,  EX  PARTE  JORDAN. 

Statute  providing  that  appeal  "shall  be  allowed**  means  that  it  "must 
be  allowed**  when  demanded  by  party  entitled. 

Approved  in  Beal  v.  Cox,  14  App.  D.  C.  372,  appellant  has  right  to 
hearing  to  prove  genuineness  of  signature  to  appeal  bond,  approval  of 
which  was  refused  on  ground  that  signature  was  not  genuine;  MaHarry 
v.  Eatman,  29  Okl.  61,  116  Pac.  941,  "shall"  as  used  in  section  9,  Act 
of  May  27,  1908,  applies  to  allottees  who  died  prior  to  enactment; 
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First  Nat  Bank  v.  Neill,  13  Mont.  383,  34  Pac.  182,  holding  provi- 
sion for  taxing  docket  fee  as  part  of  costs  is  mandatory. 
Distinguished  in  Stackpole  v.  Hallahan,  16  Mont.  59,  28  L.  R.  A.  509, 

40  Pac.  86,  holding  provision  of  Australian  ballot  law  directory  merely. 

Decree  pro  conf esso,  followed  by  reference  to  master,  is  not  final. 
Approved  in  Kilpatrick  v.  Kansas  City  etc.  R.  R.  Co.,  38  Neb.  641, 

41  Am.  St.  Rep.  757,  57  N.  W.  671,  holding  interlocutory  order  in  pend- 
ing case  not  pleadable  in  bar  to  another  suit. 

Parties  intervening  after  decree  pro  confesso,  but  before  reference  to 
master,  are  parties  to  final  decree  and  entitled  to  appeal. 

Approved  in  Lang  v.  Choctaw  etc.  R.  Co.,  160  Fed.  364,  87  C.  C.  A. 
307,  one  intervening  after  decree  of  sale  of  property,  claiming  lien 
thereon  and  payment  of  claim  from  proceeds,  is  bound  by  decree  and 
subsequent  proceedings  thereunder;  Tift  v.  Southern  Ry.  Co.,  159  Fed. 
559,  holding  after  affirmance  of  decree  restraining  enforcement  of  exces- 
sive rates,  and  ordering  repayment  of  excess  collected,  other  shippers 
could  intervene  and  share  in  fund  for  repayment  of  such  excessive 
charges;  People  v.  Wilcox,  207  N.  T.  96,  45  L.  R.  A.  (N.  S.)  629,  100 
N.  E.  707,  holding  rival  public  service  company  is  interested  in  proceed- 
ing by  which  public  service  commission  may,  without  right,  authorize 
competing  company  to  issue  bonds,  and  may  demand  review  by  cer- 
tiorari ;  Hamlin  v.  Toledo  etc.  R.  Co.,  78  Fed.  672,  36  L.  R.  A.  832,  24 
C.  C.  A.  271,  holding  dismissal  of  parties  after  being  allowed  to  intervene 
is  subject  of  appeal. 

Distinguished  in  dissenting  opinion  in  People  v.  Wilcox,  207  N.  T. 
109,  45  L.  R.  A.  (N.  S.)  629, 100  N.  E.  712,  majority  holding  rival  public 
service  company  is  interested  in  proceeding  by  which  public  service 
commission  may,  without  right,  authorize  competing  company  to  issue 
bonds,  and  may  demand  review  by  certiorari. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  842,  854. 

Mandamus  lies  to  compel  allowance  of  appeal. 
Approved  in  Gutierrez  v.  Territory,  13  N.  M.  31,  79  Pac.  300,  fol- 
lowing rule;  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  730,  59  C.  C.  A. 
643,  holding  in  foreclosure  suit  one  who  intervenes  for  purpose  of 
ascertaining  rights  to  proceeds  after  sale,  and  in  whose  favor  certain 
orders  were  made,  may  appeal  from  an  order  against  him  for  costs; 
Edwards  v.  Bay  State  Gas  Co.,  120  Fed.  586,  holding  one  of  a  number 
of  interveners  in  a  suit  who  has  been  in  case  without  condition  for 
seventeen  months,  without  taking  any  part  in  proceedings  is  not  en- 
titled after  testimony  is  closed  to  be  given  full  charge  of  suit  as  com- 
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plainant  on  allegations  of  collusion  between  original  parties;  American 
Pub.  etc.  Co.  v.  Walker,  87  Mo.  App.  510,  holding  authorization  to  fur- 
nish  exclusive  reading  matter  weekly  until  notified  to  discontinue  when 
accepted  constituted  a  contract ;  State  v.  Sneed,  105  Tenn.  723,  58  S.  W. 
1070,  holding  mandamus  will  lie  to  compel  circuit  judge  to  allow  appeal ; 
dissenting  opinion  in  Crooks  v.  Fourth  Dist.  Court  of  Utah,  21  Utah, 
108,  59  Pac.  532,  majority  holding  under  provisions  of  article  VIII, 
section  9,  Utah  Const.,  the  decision  of  District  Court  on  appeal  from 
judgment  of  justice  of  the  peace  is  final;  Thorn  v.  Pittard,  62  Fed. 
235,  10  C.  C.  A.  352,  following  rule,  a  similar  case;  State  v.  Hart,  19 
Utah,  444,  57  Pac.  416,  will  issue  to  compel  lower  court  to  impanel  jury 
and  proceed  to  trial. 

Law  of  mandamus.    Note,  89  Am.  Dec.  740. 

94  U.  S.  26S-255,  24  I*.  Ed,  32,  SERBIA  ETC.  B.  B.  CO.  ▼.  LOUISIANA 
NATIONAL  BANK 

Appeal,  which  has  been  docketed  and  dismissed  for  failure  to  file  cost 
bond,  will  not  be  reinstated  at  subsequent  term  on  appellant's  motion. 

Approved  in  Johnson  v.  Polk  County,  23  Fla.  58, 1  South.  335,  apply* 
ing  similar  rule  in  Florida  courts. 

Distinguished  in  Edwards  v.  United  States,  102  U.  S.  576,  26  L.  Ed. 
294,  where  failure  to  file  bond  was  result  of  mistake. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  862. 

04  U.  8.  266-258,  24  L.  Ed.  125,  TOWNSHIP  EAST  OAKLAND  V.  8KINNEB. 

Illinois  act,  empowering  "the  agent  of  any  corporate  bodyw  to  subscribe 
for  railroad  stock,  did  not  include  municipal  corporations. 

Cited  in  dissenting  opinion  in  Bond  Debt  Cases,  12  S.  C.  277,  argu- 
endo. 

Bonds  issued  without  authority  of  legislature  are  void,  notwithstanding 
recitals  therein. 

Approved  in  City  of  Santa  Cruz  v.  Wykes,  202  Fed.  370,  120  C.  C.  A. 
485,  bonds  of  corporation  operating  city  waterworks  not  reciting  they 
were  issued  under  laws  of  state  or  city  charged  purchasers  with  notice 
of  infirmity  for  want  of  power  in  city  to  authorize  issue;  Kirsch  v. 
Braun,  153  Ind.  257,  53  N.  E.  1086,  holding  under  Acts  1877,  p.  8,  §  7, 
Indiana,  authorizing  county  to  issue  gravel-road  bonds  to  be  paid  out  of 
assessments  on  land  benefited,  the  county  is  not  liable  thereon,  the 
holder  having  right  to  receive  from  treasurer  money  collected  from 
assessments;  dissenting  opinion  in  Pryor  v.  Kansas  City,  153  Mo.  151, 
54  S.  W.  504,  majority  holding  when  plaintiff  constructed  sewer  under 
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Kansas  City  ordinance,  he  was  bound  by  city  charter;  North  ▼.  Platte 
Co.,  29  Neb.  452,  26  Am.  St.  Rep.  398,  45  N.  W.  693,  Lyons  v.  Cham- 
berlain, 89  N.  Y.  587,  and  Lamoille  Valley  R.  R.  Co.  v.  Fairfield,  51  Vt. 
262,  all  following  rule;  Sutro  v.  Pettit,  74  Cal.  336,  5  Am.  St.  Rep.  444, 
16  Pac.  8,  denying  power  of  supervisors  to  issue  county  bonds,  which 
were  held  void;  Dartmouth  Sav.  Bank  v.  School  Dists.,  6  Dak.  343,  43 
N.  W.  825,  holding  school  bonds  void  where  petition  requisite  to  issue 
not  made;  Harrington  v.  Piainview,  27  Minn.  226,  6  N.  W.  777,  holding 
injunction  will  lie  to  prevent  issuance  under  invalid  law;  Waite  v. 
Santa  Cruz,  89  Fed.  633,  where  authority  existed,  but  bonds  merely 
formally  defective;  Nevada  Bank  v.  Steinmitz,  64  Cal.  314,  30  Pac. 
974,  holding  supervisors  had  power  to  issue  bonds  in  suit  (but  see 
dissenting  opinion,  p.  324,  30  Pac.  978).  ' 

Distinguished  in  Page  v.  Oneida  Irr.  Dist.,  26  Idaho,  115,  141  Pac. 
240,  land  owner  in  irrigation  district  held  estopped  by  acquiescence  to 
object  to  assessment  for  bonds  irregularly  issued. 

Implied  power  of  municipality  to  issue  bonds.  Note,  Ann.  Gas. 
1913E,  37. 

There  can  be  no  bona  flde  holding  of  bonds  whose  issue  is  not  author- 
ized by  legislature. 

Approved  in  Swanson  v.  City  of  Ottumwa,  131  Iowa,  551,  9  Ann.  Gas. 
1117,  5  L.  R.  A.  (N.  S.)  860,  106  N.  W.  13,  applying  rule  to  purchasers 
of  municipal  bonds;  Hopper  v.  Covington,  118  U.  S.  151,  30  L.  Ed.  192, 
6  Sup.  Ct.  1026,  Merrill  v.  Monticello,  138  U.  S.  682,  34  L.  Ed.  1073, 
11  Sup.  Ct.  444,  and  Brenham  v.  German- American  Bank,  144  U.  S.  188, 
36  L.  Ed.  896,  12  Sup.  Ct.  565,  all  following  rule;  Post  v.  Supervisors, 
of  Kendall  County,  105  U.  S.  669,  26  L.  Ed.  1205,  Board  of  Commrs.  of 
Stanley  County  v.  Coler,  96  Fed..  290,  37  C.  C.  A.  484,  Board  of  Commrs. 
of  Oxford  County  v.  Union  Bank,  96  Fed.  298,  37  C.  C.  A.  493  (affirming 
119  N.  C.  230,  34  L.  B.  A.  491,  25  S.  E.  970),  and  Commissioners  of 
Wilkes  County  v.  Call,  123  N.  C.  326,  44  L.  B.  A.  258,  31  S.  E.  487,  all 
holding  invalid  bonds  issued  under  void  statute;  Stewart  v.  Lansing,  15 
Blatchf.  286,  Fed.  Cas.  13,432,  and  Thomas  v.  Lansing,  21  Biatchf.  130, 
14  Fed.  627,  holding  payment  of  interest  does  not  cure  such  defect; 
Kirsch  v.  Braun,  153  Ind.  257,  53  N.  E.  1086,  holding  bonds  not  nego- 
tiable under  statute  give  no  rights  to  holder ;  Pugh  v.  Moore,  44  La.  Ann. 
217,  10  South.  713,  holding  State  may  set  up  that  bonds  were  fraudu- 
lently issued;  Wheeler  v.  Plattsmouth,  7  Neb.  280,  holding  bonds  issued 
in  excess  of  amount  limited  are  void  in  bona  fide  holder's  hands. 

Bonds  and  coupons.    Note,  64  Am.  Dec.  436. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  408. 
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94  U.  8.  268-260,  24  L.  Ed.  153,  UNITED  STATES  v.  YOUNG. 

Supreme  Court  has  only  such  appellate  jurisdiction  as  is  provided  for 
by  Congress. 

Approved  in  United  States  v.  Dickinson,  213  Ui  S.  102,  53  L.  Ed.  719, 
29  Sup.  Ct.  485,  certiorari  does  not  lie  in  criminal  case'  at  instance  of 
United  States;  In  re  Cilley,  58  Fed.  988,  holding  Federal  courts  have 
no  probate  jurisdiction  until  so  provided  by  Congress. 

9 

Decisions  of  Court  of  Claims  are  reviewable  only  on  appeal. 
Cited  in  Young  v.  United  States,  95  U.  S.  643,  24  L.  Ed.  468,  arguendo. 

Court  of  Claims,  by  granting  new  trial,  pending  appeal  from  its  judg- 
ment, resumes  control  of  case  and  parties,  and  appeal  to  Supreme  Court  will 
be  dismissed. 

Approved  in  Ex  parte  Fuller,  182  U.  S.  571,  45  L.  Ed.  1235,  21  Sup. 
Ct.  874,  holding  new  trial  may  be  granted  for  newly  discovered  evidence 
in  action  at  law,  by  United  States  Court  in  Indian  Territory,  after  final 
decision  of  case  in  United  States  Supreme  Court,  under  Mansf.  Dig., 
c.  119,  §  5155 ;  Belknap  v.  United  States,  150  U.  S.  591,  37  L.  Ed.  1192, 
14  Sup.  Ct.  184,  holding  such  power  exercisable  at  subsequent  term. 

Certiorari  is  employed  in  Supreme  Court  only  as  auxiliary  process  to 
obtain  further  information  respecting  matter  already  before  it. 

Approved  in  Whitney  v.  Dick,  202  U.  S.  139,  50  L.  Ed.  966,  26  Sup. 
Ct.  584,  Circuit  Court  of  Appeals  cannot  issue  certiorari  as  original  pro- 
ceeding to  review  conviction  in  inferior  Federal  court;  Borden's  Con- 
densed Milk  Co.  v.  Baker,  177  Fed.  911,  101  C.  C.  A.  186,  certiorari  is 
not  available  in  Federal  court  to  review  and  annul  alleged  void  city 
ordinance;  United  States  v.  Circuit  Court,  126  Fed.  170,  61  C.  C.  A.  315, 
holding  Circuit  Court  of  Appeals  has  power  to  issue  writs  of  certiorari 
only  in  aid  of  its  appellate  jurisdiction;  United  States  v.  Mar  Ting  Yuen, 
123  Fed.  160,  holding  United  States  has  no  right  of  appeal  from  order 
of  commissioner  discharging  Chinese  person  arrested  for  being  unlaw- 
fully within  the  country — section  13,  Act  of  September  13,  1888,  25  Stat. 
479,  c.  1015,  giving  defendant  right  to  appeal  does  not  apply  to  govern- 
ment; City  of  Tacoma  v.  Nisqually  Power  Co.,  54  Wash.  296,  103  Pac. 
50,  in  condemnation  proceedings  under  act  of  1907,  appeal  lies  only  from 
final  judgment;  American  Const.  Co.  v.  Jacksonville  Ry.  Co.,  148  U.  S. 
378, 380,  37  L.  Ed.  489,  490, 13  Sup.  Ct.  761,  762,  refusing  to  issue  writ  to 
review  judgment  of  Circuit  Court  of  Appeals;  State  v.  Sullivan,  50  Fed. 
597,  holding  writ  may  issue  to  bring  up  record  in  cause  removed ;  South- 
ern Ry.  Co.  v.  Postal  Tel.  Cable  Co.,  93  Fed.  396,  35  C.  C.  A.  366,  holding 
appointment  of  commissioner  in  condemnation  proceedings  not  review- 
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able  by  certiorari;  Lnxton  v.  North  River  Bridge  Co.,  147  TL  S.  341, 
37  L.  Ed.  196,  13  Sup.  Ct.  358,  arguendo. 

Questions  reviewable  upon  certiorari.    Note,  40  Am.  St.  Rep.  29,  30. 

94  XT.  8.  260-277,  24  L.  Ed.  154,  TOWN  OF  SOUTH  OTTAWA  V.  PERKINS. 

By  settled  law  of  Illinois,  it  is  necessary  to  validity  of  statute  that  legis- 
lative journals  should  show  that  it  was  duly  passed  as  prescribed  by  Con- 
stitution. 

Approved  in  Callison  v.  Brake,  129  Fed.  200,  63  C.  C.  A.  354,  uphold- 
ing Laws  1899,  p.  114,  c.  4722,  relating  to  damages  recoverable  for 
wrongful  death  of  minor  child ;  Chicot  v.  Davies,  40  Ark.  211,  holding 
journals  may  overturn  original  draft  of  bill;  Union  Bank  v.  Commis- 
sioners of  Town  of  Oxford,  119  N.  C.  225,  34  L.  R.  A.  490,  25  S.  E.  969, 
holding  law  requiring  yea  and  nay  vote  on  bills  to  authorize  railroad 
aid  mandatory. 

Distinguished  in  Field  v.  Clark,  143  U.  S.  679,  36  L.  Ed.  305,  12  Sup. 
Ct.  500,  holding,  when  act  is  signed  by  presidents  of  both  houses  of 
Congress  and  approved  by  President,  it  is  unimpeachable;  Bond  Debt 
Cases,  12  S.  C.  277,  290,  holding,  where  legislative  journal  shows  sub- 
stantial compliance  with  Constitution,  law  is  operative;  Bound  v.  Wis- 
consin etc.  R.  R.  Co.,  45  Wis.  558,  holding  publication  of  act  in  volume 
of  session  laws  creates  presumption  that  it  was  regularly  passed. 

Impeachment  of  act  of  legislature  by  reference  to  legislative  jour- 
nals.   Note,  9  Ann.  Oas.  583. 

Conclusiveness  of  enrolled  bill.    Note,  23  L.  R.  A.  347. 

Municipal  corporation  is,  under  no  circumstances,  estopped  from  deny- 
ing validity  of  law  under  which  its  bonds  were  issued,  although  holder  of 
such  bonds  was  bona  fide  purchaser. 

Approved  in  O'Brien  v.  Wheelock,  184  U.  S.  489,  46  L.  Ed.  654,  22 
Sup.  Ct.  369,  holding  land  owners  are  not  estopped  to  deny  constitution- 
ality of  -statute  authorizing  assessment  for  local  improvements  as  against 
purchaser  of  bonds  in  open  market  which  such  assessment  would  be  used 
to  pay,  because  some  of  them  had  secured  passage  of  act  and  organized 
assessment  district;  Loeb  v.  Trustees  of  Columbia  Township,  91  Fed. 
46,  Board  of  Commrs.  of  Oxford  v.  Union  Bank,  96  Fed.  298,  37  C.  C.  A. 
493,  and  Town  of  Plainview  v.  Winona  etc.  R.  Co.,  36  Minn.  512,  32 
N.  W.  746,  all  following  rule;  St.  Louis  etc.  Ry.  Co.  v.  Evans \&  Howard 
Fire  Brick  Co.,  85  Mo.  335,  holding  estoppel  cannot  arise  against  cor- 
poration complying  with  void  statute;  Austin  v.  Coggeshall,  12  R.  I. 
332,  34  Am,  Rep.  651,  holding  person  contracting  with  municipal  cor- 
poration is  bound  to  know  extent  of  its  power;  Atlantic  Trust  Co.  of 
New  York  v.  Darlington,  63  Fed.  81,  arguendo. 
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'  Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  825. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  924. 

That  which  purport*  to  be  a  law  is  or  is  not  so,  according  as  the  truth 
of  the  fact  may  be,  and  not  according  to  shifting  circumstances  of  parties. 
Approved  in  Qnong  Wing  v.  Kirkendall,  223  U.  S.  64,  56  L.  Ed.  352, 
32  Sup.  Ct.  192,  quaere,  whether  Montana  statute  regulating  hand  laun- 
dries was  aimed  at  Chinese;  Portland  Gold  Min.  Co.  v.  Duke,  164  Fed. 
183, 184,  90  C.  C.  A.  166,  following  decision  of  Colorado  Supreme  Court 
that  statute  of  1901  abrogating  fellow-servant  rule  was  not  validly  en- 
acted; State  v.  Moore,  103  Ark.  53,  145  S.  W.  201,  laws  subject  to  refer- 
endum statute  cannot  take  effect  till  ninety  days  after  final  adjourn- 
ment of  legislature  by  which  passed ;  Dalton  v.  Lelande,  22  Cal.  App.  486, 
135  Pac.  56,  holding  where  petition  invoking  referendum  to  county 
ordinance  had  insufficient  number  of  names,  amendment  supplying 
deficiency  could  not  be  filed  after  thirty  days,  under  referendum  statute ; 
Bray  v.  Williams,  137  N.  C.  390,  49  S.  E.  888,  fact  that  defendant  in 
action  to  recover  penalty  for  failure  to  record  licenses  procured  passage 
of  statute  releasing  him  from  penalties  on  agreement  that  plaintiff  in 
action  should  have  no  time  to  oppose  it  does  not  estop  defendant  from 
pleading  statute  in  defense. 

Courts  of  United  States  follow  settled  State  construction  of  State  Con- 
stitution and  laws. 

Approved  in  Peters  v.  Gilchrist,  222  U.  S.  492,  493,  56  L.  Ed.  283,  284> 
32  Sup.  Ct.  122,  applying  rule  to  statute  held  void  by  State  court  as 
embracing  more  than  one  subject  in  title;  Smithsonian  Institution  v. 
St.  John,  214  U.  S.  28,  53.  L.  Ed.  897,  29  Sup.  Ct.  601,  courts  of  another 
State  owe  same  duty  in  respect  to  Constitution  of  State  as  to  its  judicial 
proceedings;  Wilkes  County  Commrs.  v.  Coler,  180  U.  S.  519,  45  L.  Ed. 
650,  21  Sup.  Ct.  463,  holding  decisions  of  highest  court  of  State  that 
provisions  of  State  Constitution  respecting  passage  of  statute  are  man- 
datory are  binding  on  Federal  court;  United  States  v.  Andem,  158 
Fed.  999,  construing  section  197  of  Crimes  Act  of  New  Jersey;  School 
Dist.  No.  11  v.  Chapman,  152  Fed.  890,  82  C.  C.  A.  35,  applying  rule  to 
Nebraska  statute  of  1887  for  school  district  bonds;  Chicago  etc.  B.  B. 
Co.  v,  Smyth,  103  Fed,.  379,  holding  decision  of  Nebraska  Supreme  Court 
that  due  authentication  and  enrollment  of  a  statute  affords  only  prima 
facie  evidence  of  its  passage  is  binding  on  Federal  courts;  Hanrick  v. 
Gurley,  93  Tex.  479,  55  S.  W.  120,  holding  Texas  Bev.  Stats.,  arts.  698, 
699,  providing  for  setting  poles  of  telegraph  lines  on  public  roads  and 
condemning   land,   apply  to  telephone   companies   under   Bev.    Stats., 
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art  642,  subd.  8;  Bacon  v.  Northwestern  Life  Ins.  Co.,  131  U.  S.  265, 
33  L.  EcL  131,  9  Sup.  Ct.  790,  construing  statute  providing  for  advertise- 
ment of  judicial  sale ;  Bauserman  v.  Blunt,  147  U.  S.  653,  37  L.  Ed.  318, 
13  Sup.  Ct.  469,  construing  statute  of  limitations;  Hawes  v.  Contra 
Costa  Water  Co.,  5  Sawy.  289,  Fed.  Cas.  6235,  construing  State  law 
providing  for  formation  of  water  companies;  Reclamation  District  v. 
Hagar,  6  Sawy.  570,  4  Fed.  369,  following  State  decisions  construing 
statute  for  reclamation  of  swamp-land ;  Dundee  Mortgage  Trust  etc.  Co. 
v.  Parrish,  11  Sawy.  96,  24  Fed.  200,  holding  State  construction  of  its 
tax  laws  conclusive;  Knox  v.  Columbia  Liberty  Iron  Co.,  42  Fed.  380, 
following  State  construction  of  lien  law;  Hearfield  v.  Bridges,  75  Fed. 
51,  21  C.  C.  A.  212,  following  construction  of  statute  providing  for  ac- 
tions against  executors  and  administrators ;  Board  of  Commrs.  of  Stanly 
County  v.  Coler,  96  Fed.  290,  37  C.  C.  A.  484,  holding  State  decision 
that  law  is  void  conclusive;  Winona  etc.  R.  R.  Co.  v.  Deuel  Co.,  3  Dak. 
25,  12  N.  W.  569,  holding  territorial  court  will  follow  State  construction 
of  State  Constitution;  Jessup  v.  Carnegie,  80  N.  T.  447,  36  Am.  Rep. 
646,  and  Faulkner  v.  Hart,  82  N.  Y.  421,  37  Am.  Rep.  580,  holding  ques- 
tion arising  under  statute  of  one  State  will  be  resolved  in  another  as  it 
would  in  former;  Caldwell  v.  Wilson,  121  N.  C.  458,  28  S.  E.  557, 
arguendo. 

Distinguished  in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  S.  546, 
48  L.  Ed.  786,  24  Sup.  Ct.  576,  upholding  Ohio  Rev.  Stats.,  §§  3184-3185a, 
giving  lien  on  property  of  owner  to  subcontractors,  laborers  and  those 
furnishing  materials  for  use  by  contractor  in  executing  contract;  Board 
of  Commrs.  of  Hertford  County  v.  Tome,  153  Fed.  87,  88,  82  C.  C.  A. 
215,  where  township  bonds  were  issued  under  statute  and  passed  to 
nonresident  bona  fide  holders  prior  to  decision  of  State's  highest  court 
construing  Constitution,  to  invalidate  bond  act,  Federal  court  in  such 
State  was  not  bound  by  decision  holding  bond  act  illegally  passed,  where 
its  effect  is  to  impair  obligation  of  contract. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann,  Cas.  1213. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  408. 

Bonds  issued  under  law  which  courts  have  held  was  never  passed  have 
no  validity,  even  in  bona  fide  purchaser's  hands. 

Approved  in  Counterman  v.  Dublin  Township,  38  Ohio  St.  517!  holding 
injunction  lies  to  restrain  issue  under  void  law. 
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State  law  or  Constitution  may  prescribe  what  shall  be  conclusive  evi- 
dence of  existence  or  nonexistence  of  statute;  but  mode  of  ascertaining  and 
using  such  evidence  is  judicial  function. 

Approved  in  Stickney  v.  Kelsey,  209  U.  S.  420,  52  L.  Ed.  864,  28  Sup. 
Ct.  508,  ruling  of  highest  State  court  on  method  of  proving  existence  of 
law  of  State  presents  no  Federal  question;  Portland  Gold  Min.  Co.  v. 
Duke,  191  Fed.  696,  113  C.  C.  A.  316,  applying  rule  in  upholding  statute 
of  1901  abrogating  fellow-servant  rule;  Rogers  v.  State,  72  Ark.  567,  82 
S.  W.  170,  holding  void  anti-gambling  act  of  1901,  as  not  having  been 
passed  according  to  Constitution;  Harrison  v.  People,  57  Colo.  144,  140 
Pac.  206,  court  may  accept  certificate  of  some  officer  showing  adoption 
of  law  as  evidence  of  existence,;  Rio  Grande  Sampling  Co.  v.  Catlin,  40 
Colo.  459,  94  Pac.  325,  holding  statute  of  1901  abrogating  fellow-servant 
rule  was  not  constitutionally  passed;  Rash  v.  Allen,  1  Boyce  (Del.), 
486,  531,  76  AtL  387,  405,  holding  legislative  journals  showed  bill  alter- 
ing statutes  relating  to  city  of  Wilmington  was  not  constitutionally 
passed ;  State  v.  Harden,  62  W.  Va.  351,  357,  58  S.  E.  731,  733,  statute 
considered  and  held  to  provide  complete  system  for  town  government, 
revising  and  superseding  all  previous  statutes;  dissenting  opinion  in 
State  v.  Joseph,  175  Ala.  608,  609,  610,  Ann,  Gas.  1914D,  248,  57  South. 
951,  952,  majority  holding  statutes  of  1911  providing  for  commission 
form  of  government  for  cities  were  valid;  dissenting  opinion  in  Powell 
v.  Hays,  83  Ark.  465,  466,  13  Am.  Cas.  220,  104  S.  W.  182, 183,  majority 
holding  where  acting  Governor  signed  bill,  it  became  law,  though  vetoed 
by  Governor  next  day ;  Post  v.  Supervisors  of  Kendall  County,  105  U.  S. 
668,  26  L.  Ed.  1205,  Lyons  v.  Woods,  153  U.  S.  663,  38  L.  Ed.  859,  14 
Sup.  Ct.  965,  Comstock  v.  Tracey,  46  Fed.  170,  171,  Nesbit  v.  People, 
19  Colo.  450,  36  Pac.  224,  and  Creager  v.  Hooper,  83  Md.  504,  35  Atl. 
161,  all  holding  question  whether  law  exists  is  for  court,  although 
framed  as  issue  of  fact ;  Jones  v.  United  States,  137  U.  S.  216,  34  L.  Ed. 
697,  11  Sup.  Ct.  85,  holding  court  may  refer  to  original  roll  to  deter- 
mine when  law  took  effect;  State  v.  Searcy,  39  Mo.  App.  406,  holding 
whether  local  option  law  has  been  adopted  is  determinable  by  court,  not 
jury;  Chavez  v.  Luna,  5  N.  M.  188,  21  Pac.  346,  and  Ewing  v.  Duncan, 
81  Tex.  233,  16  S.  W.  1001,  holding  court  may  examine  legislative  jour- 
nal to  determine  validity  of  law;  Wolfe  v.  M'Caull,  76  Va.  882,  Wise 
v.  Bigger,  79  Va.  274,  and  Nimick  v.  Mingo  Iron  Works  Co.,  25  W.  Va. 
192,  all  asserting  function  of  State  Supreme  Court  to  construe  Constitu- 
tion and  statutes;  Walnut  v.  Wade,  103  U.  S.  689,  26  L.  Ed.  528,  and 
dissenting  opinion  in  Common  Council  of  Detroit  v.  Board  of  Assessors, 
91  Mich.  134,  16  L.  R.  A.  76,  51  N.  W.  805,  both  arguendo. 

Legislative  journals  as  evidence.    Note,  51  Am.  Dec.  617,  621. 

What  attacks  may  be  made  on  statute  showing  illegal  enactment. 
Note,  85  Am.  Dec.  363. 
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Courts  and  individuals  are  bound  to  know  the  law. 
Approved  in  Sauer  v.  Giilett,  20  Colo.  App.  371,  78  Pac.  1070,  under 
Mills'  Ann.  Stats.,  §  4403,  subd.  6,  relating  to  town  bonds  for  water- 
works, bonds  issued  under  ordinance  which  did  not  provide  for  levy 
are  void  in  hands  of  bona  fide  purchaser  irrespective  of  recitals  as  to 
issuance  in  compliance  with  law;  State  v.  Savage,  105  Tex.  472,  151 
S.  W.  533,  on  appeal  in  action  on  liquor  dealer's  bond,  court. can  take 
judicial  notice  of  prior  decision  that  local  option  election  in  county 
where  bond  given  was  invalid;  Railroad  Tax  Case,  8  Sawy.  293,  13  Fed. 
767,  and  State  v.  Secretary  of  State,  43  La.  Ann.  669,  9  South.  804, 
holding  courts  will  judicially  notice  legislative  journals;  Hardwickv. 
State,  6  Lea,  104,  holding  such  rule  may  allow  law  to  be  controverted 
for  first  time  on  appeal;  People  v.  Clayton,  5  Utah,  605,  18  Pac.  632, 
holding  parol  evidence  inadmissible  to  contradict  records  of  statutes 
with  Secretary  of  State. 

Bonds  issued  without  authority  are  void  In  any  hands. 

Approved  in  Thomas  v.  Lansing,  21  Blatchf .  130,  14  Fed.  627,  Lewis 
v.  Shreveport,  3  Woods,  214,  215,  Fed.  Cas.  8331,  and  Green  v.  Dyers- 
burg,  2  Flipp.  486,  Fed.  Cas.  5756,  all  following  rule;  Barnett  v.  Deni- 
son,  145  U.  S.  139,  36  L.  Ed.  653,  12  Sup.  Ct.  820,  denying  holder's 
right  to  recover  where  recitals  showed  bonds  were  issued  for  illegal 
purpose;  Mayor  etc.  of  Wetumpka  v.  Wetumpka  Wharf  Co.,  63  Ala. 
627,  where  bonds  issued  by  mayor  in  excess  of  authority;  Lindsey  v. 
Rottaken,  32  Ark.  634,  holding  unauthorized  city  warrants  void  in  hands 
of  bona  fide  purchaser;  Keehn  v.  Wooster,  13  Ohio  C.  C.  274,  holding, 
where  original  bonds  are  void,  refunding  bonds  are  also;  dissenting 
opinion  in  West  Plains  Tp.  v.  Sage,  69  Fed.  952,  16  C.  C.  A.  553,  ma- 
jority holding  city  estopped  to  set  up  that  bonds  were  issued  for  illegal 
purpose;  Snow  v.  Sandgate,  66  Vt.  455,  29  Atl.  674,  arguendo. 

Distinguished  in  Page  v.  Oneida  Irr.  Dist.,  26  Idaho,  115,  141  Pac. 
240,  land  owner  in  irrigation  district  cannot  avoid  paying  assessments 
for  bonds  on  account  of  alleged  irregularities  in  issuing  same  where  he 
acquiesced  in  expending  money  derived  from  sale. 

Bonds  and  coupons.    Note,  64  Am.  Dec.  436. 

Legislative  intention  to  validate  or  revive  void  or  repealed  statute  must 
be  clearly  expressed. 

Approved  in  District  of  Columbia  v.  Hutton,  143  U.  S.  27,  36  L.  Ed. 
62,  12  Sup.  Ct.  372,  holding  mere  recognition  of  repealed  act  as  existing 
will  not  revive  it. 

Court  of  United  States  sitting  in  State  is  bound  to  know  laws  of  such 
State  to  same  extent  as  domestic  courts  are. 

Approved  in  Norton  v.  Shelby,  118  U.  S.  440,  30  L.  Ed.  185,  6  Sup. 
Ct.  1125,  In  re  Duncan,  139  U.  S.  456,  35  L.  Ed.  222,  11  Sup.  Ct.  575, 
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and  Leepcr  v.  Texas,  139  U.  S.  467,  35  L.  Ed.  227, 11  Sup.  Ct.  579,  hold- 
ing decision  of  State  courts  as  to  existence  of  law  binds  Federal  courts ; 
Burgess  y.  Seligman,  107  U.  S.  35,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  arguendo. 

Rate  of  interest  after  maturity.    Note,  47  Am.  Sep.  75. 

94  U.  8.  277-278,  24  L.  Ed.  207,  MUKLER  V.  DOWB. 

Stipulations  between  counsel  relatire  to  course  of  proceeding  In  pend- 
ing cause  cannot  be  withdrawn  by  either  party  without  other's  consent,  ex- 
cept by  leave  of  court  upon  cause  shown. 

Approved  in  Wright  v.  Nagle,  101  U.  S.  793,  25  L.  Ed.  922,  and  Aur- 
recoechea  v.  Bangs,  110  U.  S.  218,  28  L.  Ed.  125,  3  Sup.  Ct.  639,  both 
following  rule. 

94  U.  8.  278-288,  24  L.  Ed.  69,  OOMMBS.  OF  MARION  OO.  ▼.  OLABK. 

County  bonds  must  be  tested  as  to  execution  by  law  in  force  in  jurisdic- 
tion at  time  they  were  executed. 

Approved  in  dissenting  opinion  in  Wright  ▼.  East  Riverside  Irr.  Dist., 
138  Fed.  324,  70  C.  C.  A.  603,  majority  holding  where  irrigation  dis- 
trict bonds  issued  under  Cal.  Stats.  1887,  p.  35,  had  lithographed  name 
of  their  secretary  attached  to  coupons  and  name  of  his  successor  signed 
to  bonds  when  delivered,  but  lithographed  signature  of  preceding  secre- 
tary to  coupons  not  changed,  bonds  were  void. 

Municipal  corporation,  having  power  to  borrow  money,  may  make  prin- 
cipal and  interest  payable  at  any  specified  time. 

Approved  in  Township  of  Rock  Creek  v.  Strong,  96  U.  S.  277,  24 
L.  Ed.  816,  holding  bonds  may  provide  for  computation  of  interest  from 
any  period;  Mobile  Savings  Bank  v.  Board  of  Supervisors  of  Oktibbeha 
County,  24  Fed.  112,  where  rate  of  interest  is  legal,  variation  in  time 
of  payment  is  immaterial;  Cutler  v.  Board  of  Supervisors  of  Madison 
County,  56  Miss.  120,  holding,  where  law  provides  for  payment  of  in- 
terest annually,  subsequent  act  may  validate  bonds  providing  for  semi- 
annual payment ;  State  v.  Moore,  46  Neb.  593,.  50  Am.  St.  Rep.  628, 
65  N.  W.  194,  holding  antedating  bonds  is  not  fatal  to  validity. 

Distinguished  in  Woodruff  v.  Okolona,  57  Miss.  808,  holding,  where 
statute  provides  for  payment  of  bonds  within  ten  years  from  issue, 
bonds  payable  twenty  years  after  are  void. 

Court  is  not  required  to  submit  case  to  jury,  unless  evidence  produced 
by  party  having  burden  of  proof  is  of  such  character  as  would  warrant  ver- 
dict in  his  favor. 

Approved  in  Pennsylvania  R.  Co.  v.  O  'Neil,  204  Fed.  586,  123  C.  C.  A. 
52,  passenger  at  ticket  booth  held  negligent  as  matter  of  law  in  falling 
over  sign  indicating  location  of  booth;  Robinson  v.  Denver  City  Tram- 
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way  Co.,  164  Fed.  177,  90  C.  C.  A.  160,  upholding  directed  verdict  for 
defendant;  United  States  v.  American  Surety  Co.,  161  Fed.  151,  direct- 
ing verdict  for  defendant  in  suit  on  bond  to  United  States;  National 
Assn.  of  Ry.  Postal  Clerks  v.  Scott,  156  Fed.  96,  83  C.  C.  A.  652,  evi- 
dence of  injury  by  accident  in  action  on  accident  policy  held  insuffi- 
cient to  sustain  verdict  for  plaintiff;  American  Sheet  etc.  Plate  Co.  v. 
Pittsburgh  etc.  R.  Co.,  143  Fed.  795,  6  Ann.  Oas.  626,  12  L.  R.  A.  (N.  S.) 
382,  75  C.  C.  A.  47,  holding  railroad  not  liable  to  owner  of  property 
burned  where  one  of  its  trains  ran  between  fire  and  place  where  fire- 
men were  preparing  to  run  hose;  Bank  of  Havelock  v.  Western  Union 
Tel.  Co.,  141  Fed.  527,  5  Ann.  Gas.  515,  4  L.  R.  A.  (N.  S.)  181,  72 
C.  C.  A.  580,  upholding  direction  of  verdict  in  action  for  damages 
for  transmission  of  unauthorized  telegram,,  where  evidence  insufficient, 
though  grounds  on  which  verdict  directed  were  untenable;  Swift  &  Co. 
v.  Johnson,  138  Fed.  875, 1  L.  R.  A.  (K.  S.)  1161,  71  C.  C.  A.  619,  where 
father  abandoned  family  and  contributed  nothing  to  support,  and  son 
contributed  earnings  to  mother,  father  cannot  recover  substantial  dam- 
ages for  death  of  son;  Busby  v.  Anderson  etc.  Power  Co.,  136  Fed.  158, 
69  C.  C.  A.  154,  upholding  direction  of  verdict  in  action  by  servant  for 
injuries,  where  relation  of  master  and  servant  not  shown;  Roessler  etc. 
Chemical  Co.  v.  Peterson,  134  Fed.  791,  67  C.  C.  A.  295,  applying  rule 
in  action  by  servant  for  injuries  sustained  while  slacking  lime.  Pacific 
Lumber  Co.  v.  Moffat,  134  Fed.  838,  67  C.  C.  A.  442,  upholding  direc- 
tion of  verdict  for  defendant  in  action  for  breach  of  contract  made  by 
defendant's  agent  in  giving  order  of  lumber  at  exorbitant  price,  object 
of  which  was  to  fraudulently  compel  defendant  to  pay  debt  of  his  as- 
signor in  business;  Gilbert  v.  Burlington  etc.  Ry.  Co.,  128  Fed.  532,  63 
C.  C.  A.  27,  holding  brakeman  guilty  of  contributory  negligence  in  coup- 
ling moving  cars;  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  508,  63 
L.  R.  A.  551,  61  C.  C.  A.  477,  holding  where  uncontradicted  evidence 
discloses  that  defect  in  machinery  was  obvious  and  servant  entered  into 
service  without  complaint,  court  should  instruct  jury  to  return  verdict 
for  defendant;  New  York  Central  etc.  Ry.  Co.  v.  Difendaffer,  125  Fed. 
895,  62  C.  C.  A.  1,  holding  in  Federal  court  rule  is  that  it  is  not  proper 
to  submit  cause  to  jury  merely  because  there  is  some  evidence,  unless 
it  would  warrant  verdict  in  favor  of  party  producing  it;  Cole  v.  Ger- 
man Savings  &  Loan  Soc,  124  Fed.  122,  63  L.  R.  A.  416,  59  C.  C.  A. 
593,  holding  where  strange  boy  opens  door  of  elevator  shaft  located  in 
dark  hall  and  woman  falls  into  shaft  and  is  injured,  she  cannot  recover 
against  owner  of  building;  Fitzpatrick  v.  Graham,  122  Fed.  404,  58 
C.  C.  A.  619,  holding  in  action  of  ejectment  against  heirs  of  deceased) 
based  on  delivery  by  deceased  to  plaintiff  of  deed  to  the  property,  court 
is  not  justified  in  dismissing  complaint  because  only  evidence  is  that 
of  plaintiff;  Ragsdale  v.  Southern  R.  R.  Co.,  121  Fed.  927,  holding  ver- 
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diet  was  properly  directed  for  defendant  in  action  against  railroad  for 
burning  bridge  by  fire  from  locomotive;  Judd  v.  New  York  etc.  S.  S. 
Co.,  117  Fed.  211,  54  C.  C.  A.  238,  holding  in  action  to  recover  goods 
destroyed  by  fire  in  defendant's  shed,  question  as  to  whether  defendant 
exercised  due  care  was  for  jury  to  determine;  Brady  v.  Chicago  etc.  Ry. 
Co.,  114  Fed.  105,  57  L.  R.  A.  712,  52  C.  C.  A.  48,  holding  under  fellow- 
servant  statute  of  Minnesota  (Stats.  1894,  §  2701),  employee  of  railroad 
operating  train  through  yard  of  depot  corporation  and  switchman  of 
depot  corporation  are  not  fellow-servants;  Patton  v.  Southern  Ry.  Co., 
Ill  Fed.  714,  49  C.  C.  A.  569,  holding  court  was  justified  in  directing 
verdict  for  defendant  in  action  against  railroad  company  for  personal 
injuries;  Cudahy  Packing  Co.  v.  Marcan,  106  Fed.  648,  54  L.  R.  A.  258, 
45  C.  C.  A.  515,  holding  minor  employed  as  servant  assumes  ordinary 
dangers  and  risks  of  employment  which  he  knows  or  appreciates,  and 
those  which  are  open  and  apparent,  and  which  one  in  exercise  of  ordi- 
nary care  would  know;  Clark  v.  Zarniko,  106  Fed.  609,  45  C.  C.  A.  494, 
holding  in  action  for  damages  for  negligence,  where  evidence  conclu- 
sively discloses  that  plaintiff  was  guilty  of  contributory  negligence,  the 
court  should  instruct  jury  to  return  verdict  for  defendant;  Ponder  v. 
Jerome  Hill  Cotton  Co.,  100  Fed.  374,  40  C.  C.  A.  416,  holding  contracts 
for  future  delivery  of  marketable  commodity  are  not  per  se  void,  but 
are  presumptively  valid,  and  to  show  a  wagering  contract  a  mutual  in- 
tention that  goods  should  not  be  delivered  must  be  proved;  Chicago  etc. 
Ry.  Co.  v.  Price,  97  Fed.  427,  38  C.  C.  A.  239,  holding  when  facts  are 
such  that  reasonable  men  can  fairly  draw  but  one  conclusion,  court  may 
withdraw  case  from  jury;  Gibson  v.  Canadian  Pacific  Nav.  Co.,  1  Alaska, 
414,  holding  longshoreman  injured  while  unloading  vessel  not  contribu- 
torily  negligent  because  he  knew  appliances  were  defective  in  manner 
in  which  used ;  Estate  of  Baldwin,  162  Cal.  473,  123  Pac.  268,  upholding 
directed  verdict  against  petition  of  alleged  pretermitted  heir  for  par- 
tial distribution  of  estate;  Haven  v.  Missouri  Ry.  Co.,  155  Mo.  230,  55 
S.  W.  1039,  holding  order  granting  new  trial  should  be  affirmed  where 
preponderance  of  evidence  showed  plaintiff  stepped  from  moving  car, 
although  other  witnesses  testified  that  car  stopped  and  suddenly  started ; 
Crawford  v.  Stayton,  131  Mo.  App.  265,  110  S.  W.  665,  evidence  in 
action  for  broker's  commissions  held  sufficient  to  take  case  to  jury; 
Stephens  v.  Deatherage  Lumber  Co.,  98  Mo.  App.  370,  73  S.  W.  292, 
holding,  although  there  was  some  evidence  in  action  for  personal  in- 
juries that  person  under  whom  plaintiff  was  working  was  defendant's 
foreman,  the  trial  court's  order  granting  defendant  new  trial  will  not 
be  reversed ;  Kielbeck  v.  Chicago  etc.  R.  Co.,  70  Neb.  576,  97  N.  W.  751, 
upholding  verdict  for  defendant  in  action  for  collision  at  crossing  where 
defendant's  witnesses  heard  whistle  and  plaintiffs  testified  they  did  not 
hear  it ;  Chicago  etc.  Ry.  Co.  v.  Sporer,  69  Neb.  15,  94  N.  W.  994,  hold- 
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ing  evidence  did  not  conclusively  show  that  whistle  not  blown  at  cross- 
ing;  Crosby  v.  Wells,  73  N.  J.  L.  799,  67  Atl.  299,  holding  suit  for 
rescission,  evidence  as  to  offer  to  return  consideration,  warranted  sub- 
mitting case  to  jury;  Queen  Anne's  R.  Co.  v.  Reed,  5  Penne.  (Del.)  232, 
119  Am.  St.  Rep.  SOI,  59  Atl.  862,  failure  of  plaintiff  to  look  at  cross- 
ing  held  negligence  as  matter  of  law;  Gunn  v.  Union  R.  R.  Co.,  27  R.  I. 
326,  2  L.  R.  A.  (N.  S.)  362,  62  Atl.  120,  upholding  Gen.  Laws  1896, 
c.  251,  §  11,  authorizing  Supreme  Court  to  direct  verdict  without  fur- 
ther trial  by  jury;  Hehir  v.  Rhode  Island  Suburban  Ry.  Co.,  26  R.  I. 
32,  58  Atl.  247,  applying  rule  in  action  for  negligence;  Commeau  v. 
C.  C.  Manuel  &  Sons  Co.,  84  Vt.  509,  80  Atl.  55,  evidence  in  suit  for 
injuries  from  starting  saw,  as  to  master's  knowledge  of  defect,  held  for 
jury ;  Ketterman  v.  Dry  Fork  R.  R.  Co.,  48  W.  Va.  612,  617,  37  S.  E.  686, 
688,  holding  in  action  for  personal  injuries,  where  undisputed  evidence 
is  conclusive  of  negligence,  court  may  withdraw  case  from  jury;  dis- 
senting opinion  in  Davenport  v.  Southern  Ry.  Co.,  135  Fed.  968,  68 
C.  C.  A.  444,  arguendo. 

Upon  the  point  that  where  the  evidence  is  largely  in  favor  of  one 
party,  or  where  the  party  having  the  burden  of  proof  fails  to  sustain  it 
by  evidence,  the  trial  court  may  direct  the  verdict  to  be  rendered,  the 
following  cases  are  decisive:  Phelps  v.  Lewiston,  15  Blatchf.  159,  Fed. 
Cas.  11,077,  Hathaway  v.  East  Tennessee  etc.  R.  R.  Co.,  29  Fed.  490, 
Sanger  v.  Flow,  48  Fed.  157, 1  C.  C.  A.  56,  Laclede  Fire  Brick  Mfg.  Co.  . 
v.  Hartford  Steam  Boiler  Inspection  Co.,  60  Fed.  354,  9  C.  C.  A.  1,  Chi- 
cago etc.  Ry.Co.  v.  Beiliwith,  83  Fed.  441,  28  C.  C.  A.  358,  Texas  etc. 
Ry.  Co.  v.  Eason,  92  Fed.  563,  34  C.  C.  A.  530,  White  v.  Warren,  120  Cal. 
329,  49  Pac.  131,  Murphy  v.  Cobb,  5  Colo.  282,  Star  Wagon  Co.  v.  Mat- 
thiessen,  3  Dak.  Ter.  238,  14  N.  W.  109,  Creswell  v.  Wilmington  R.  Co., 
21  Del.  352,  43  Atl.  633,  Meyer  v.  Houck,  85  Iowa,  325,,  52  N.  W.  237; 
Heath  v.  Jaquith,  68  Me.  436, 437, 438,  Sprow  v.  Boston  etc.  R.  R.  Co.,  163 
Mass.  341, 39  N.  E.  1025,  Conely  v.  McDonald,  40  Mich.  154, 156,  Powell  v. 
Missouri  etc.  Ry.  Co.,  76  Mo.  84,  Adams  County  Bank  v.  Hainline,  67 
Mo.  App.  487,  Paine  v.  Grand  Trunk  Ry.  Co.,  58  N.  H.  614,  Fifth  Ward 
Sav.  Bank  v.  First  Nat.  Bank,  48  N.  J.  L.  517,  7  Atl.  321,  Gildersleeve 
v.  Atkinson,  6  N.  M.  266,  27  Pac.  481,  Dwight  v.  Germania  Ins.  Co., 
103  N.  Y.  360,  57  Am.  Rep.  740,  8  N.  E.  662,  Young  v.- Wilmington  etc. 
R.  R.  Co.,  116  N.  C.  937,  21  S.  E.  178,  State  v.  Satterfield,  121  N.  C. 
560,  28  S.  E.  4,91,  Joske  v.  Irvine,  91  Tex.  582,  44  S.  W.  1063,  Peet  v. 
Dakota  etc.  Ins.  Co.,  1  S.  D.  467,  47  N.  W.  533,  and  Copp  v.  German- 
American  Ins.  Co.,  51  Wis.  644.  Likewise  the  court  may  set  aside  a 
verdict  which  is  clearly  against  the  evidence  produced:  Treat  Mfg.  Co. 
v.  Standard  Steel  etc.  Co.,  157  U.  S.  675,  J9LEd  854,  15  Sup.  Ct.  718, 
and  Finney  v.  Northern  etc.  R.  R.  Co.,  3  Dak.  283,  16  N.  W.  505.  Upon 
the  same  authority,  Black  River  Ins.  Co.  v.  New  York  State  Loan  etc. 
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Co.,  73  N.  T.  291,  sustains  power  of  court  to  dismiss  cause  where  there 
is  insufficient  evidence  to  support  it;  and  to  the  same  effect  are  Castro 
v.  De  Uriarte,  16  Fed.  101,  holding  evidence  showing  probable  cause, 
and  want  of  notice,  warrants  dismissal  of  suit  for  malicious  prosecu- 
tion; Famous  Smith  v.  United  States,  151  U.  S.  55,  38  L.  Ed.  70,  14 
Sup.  Ct.  255,  dismissing  cause  where  evidence  insufficient  to  establish 
jurisdiction.  And  court  may  order  nonsuit  for  same  reason  (Tripp  v. 
Fiske,  4  Colo.  25).  The  power  of  the  court  to  withdraw  from  the  jury 
evidence  on  one  of  several  issues  presented  by  the  pleadings  is  well  . 
settled :  Carter  v.  Carusi,  112  U.  S.  484,  28  L.  Ed.  822,  5  Sup.  Ct.  285 
Candee  v.  Citizens '  Ins.  Co.,  4  Fed.  144,  Sullivan  v.  Colby,  71  Fed.  466, 
18  C.  C.  A.  193.  This  is  frequently  exercised  where  evidence  of  negli 
gence  is  insufficient  to  support  such  an  issue:  Southern  Pac.  Co.  v. 
Johnson,  69  Fed.  565,  16  C.  C.  A.  317;  Patton  v.  Southern  Ry.,  82  Fed 
986,  27  C.  C.  A.  287,  Brooks  v.  Old  Colony  R.  R.  Co.,  168  Mass.  167,  46 
N.  E.  568;  Dunn  v.  Wilmington  etc.  R.  R.  Co.,  124  N.  C.  261,  32  S.  E 
713;  Cunningham  v.  Union  Pacific  Ry.  Co.,  4  Utah,  212,  7  Pac.  797. 
Fraud,  being  a  subject  for  affirmative  proof,  evidence  must  be  clear 
to  warrant  submission  of  issue  to  jury  (In  re  Seeley,  21  Fed.  Cas.  1009). 
In  In  re  Sparf  v.  United  States,  156  U.  S.  101,  39  L.  Ed.  361,  15 
Sup.  Ct.  293,  it  was  held  that  where  evidence  does  not  sustain  charge 
in  indictment,  acquittal  must  follow.  Mexico  v.  Jones,  27  Mo.  App. 
537,  held  demurrer  to  evidence  justifiable  where  such  evidence  was  in- 
sufficient to  support  the  issue  raised.  The  doctrine  of  the  principal 
case  was  affirmed  in  American  Exchange  Nat.  Bank  v.  First  Nat.  Bank,  82 
Fed.  964,  27  C.  C.  A.  274,  holding  on  appeal  to  Federal  court,  question 
is  whether  there  was  sufficient  evidence  to  go  to  jury,  and  in  Detroit 
Stove  Works  v.  Perry,  7  Fed.  Cas.  556,  asserting  general  power  of  court 
to  determine  effects  of  evidence.  In  Free  v.  Buckingham,  59  N.  H. 
224,  the  court  refused  to  set  aside  an  award  based  on  substantial  evi- 
dence. The  following  cases  cite  the  principal  case  upon  this  point  in 
discussion,  obiter:  Bennett  v.  Covington,  22  Fed.  820;  Southern  Pac. 
Co.  v.  Burke,  60  Fed.  710,  715,  9  C.  C.  A.  229;  Territory  v.  Stone,  2 
Dak.  169,  4  N.  W.  705 ;  Furth  v.  Snell,  13  Wash.  664,  43  Pac.  936. 

Compulsory  nonsuits.    Note,  24  Am.  Dec.  628. 

Right  to  withdraw  civil  action  from  jury  for  insufficiency  of  proof. 
Note,  15  E.  R.  0.  70. 

Transfer  by  bona  flde  purchaser  clothes  his  successor  with  all  Immuni- 
ties of  a  bona  flde  purchaser,  notwithstanding  latter  had  notice  of  equities. 
Approved  in  Amalgamated  Sugar  Co.  v.  United  States  Nat.  Bank, 
187  Fed.  749,  109  C.  C.  A.  494,  following  rule;  Mead  v.  Chesbrough 
Bldg.  Co.,  151  Fed.  1006,  81  C.  C.  A.  184,  applying  rule  to  purchase  of 
realty;  Board  of  Commrs.  of  Onslow  County  v.  Tollman,  145  Fed.  763, 


94  U.  S.  278-288  NOTES  ON  U.  S.  REPORTS.  604 

76  C.  C.  A.  317,  where  railroad  acquired  county  aid  bonds  prior  to  State 
decision  construing  constitutional  provision,  which  bond  statute  vio- 
lated, its  assignees  purchasing  after  decision  are  bona  fide  purchasers; 
Central  R.  etc.  Co.  v.  Farmers'  Loan  etc.  Co.,  116  Fed.  705,  holding 
purchaser  of  outstanding  negotiable  bonds  from  bona,  fide  purchaser  for 
value  before  maturity  takes  all  rights  of  seller,  although  second  pur- 
chaser may  have  had  notice  of  infirmity;  Board  of  Commrs.  of  Kearney 
County  v.  Vandriss,  115  Fed.  869,  53  C.  C.  A.  192,  holding  where  munici- 
pal bonds  are  sold  in  open  market  for  full  value  to  innocent  purchasers, 
municipality  is  estopped  to  deny  truth  of  recitals  that  all  conditions, 
etc.,  have  been  complied  with;  Hughes  County  v.  Livingston,  104  Fed. 
321,  43  C.  C.  A.  541,  holding  a  transferee  of  bona  fide  purchaser  of 
negotiable  municipal  bonds  acquires  all  rights  of  transferrer,  even 
although  transferee  takes  them  with  notice  of  alleged  defenses;  Board 
of  Commrs.  of  Lake  County  v.  Sutliff,  97  Fed.  273,  38  C.  C.  A.  167,  hold- 
ing transferee  from  bona  fide  purchaser  of  negotiable  municipal  bonds 
takes  all  rights  of  transferrer,  although  he  takes  as  a  gift  or  advance- 
ment after  notice  and  with  notice  of  alleged  defenses;  Douglass  v. 
Burton,  97  Neb.  487,  150  N.  W.  655,  applying  rule  where  purchase  from 
innocent  holder  was  after  maturity ;  Gunnison  County  Commrs.  v.  Rol- 
lins, 173  U.  S.  275,  43  L.  Ed.  698,  19  Sup.  Ct.  397,  Phelps  v.  Lewiston, 
15  Biatchf .  152,  Fed.  Cas.  11,079,  Hill  v.  Scotland,  34  Fed.  210,  Rollins 
v.  Board  of  Commrs.  of  Gunnison  County,  80  Fed.  700,  26  C.  C.  A.  91, 
Bennington  v.  Parks,  50  Vt.  209,  and  Lynchburg  v.  Slaughter,  75  Va. 
67,  all  applying  rule  to  bonds ;  Levy  v.  Ford,  41  La.  Ann.  879,  6  South. 
674,  applying  rule  in  suit  on  note;  American  Mortgage  Co.  v.  OUarra, 
56  Fed.  281,  5  C.  C.  A.  502,  applying  rule  in  suit  on  mortgage;  dissent- 
ing opinion  in  Pugh  v.  Moore,  44  La.  Ann.  244,  10  South.  722,  majority 
holding  bond  fraudulently  issued  is  not  good  in  any  hands;  State  v. 
Hart,  46  La.  Ann.  50,  14  South.  511,  arguendo. 

Distinguished  in  Vosburgh  v.  Diefendorf,  119  N.  Y.  367,  16  Am.  St. 
Rep.  842,  23  N.  E.  803,  under  facts. 

Right  of  purchaser  from  bona  fide  holder  of  note.    Note,  50  L.  R.  A. 
(N.  S.)  75,  76. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  R.  A.  328. 

Proof  by  defendant  that  Instrument  originated  in  Illegality  or  fraud 
casts  burden  on  plaintiff  to  show  himself  bona  fide  purchaser  for  value. 

Approved  in  Pana  v.  Bowler,  107  U.  S.  542,  27  L.  Ed.  429,  2  Sup.  Ct 
715,  King  v.  Doane,  139  U.  S.  173,  35  L.  Ed.  87,  11  Sup.  Ct.  467,  John 
Hancock  Ins.  Co.  v.  Huron,  80  Fed.  654,  Tabor  v.  Merchants'  Nat.  Bank, 
48  Ark.  458,  8  Am.  St.  Rep.  243,  3  S.  W.  807,  Totten  v.  Bucy,  57  Md. 
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453,  Cover  v.  Myers,  75  Md.  419,  32  Am.  St.  Rep.  398,  23  Atl.  851,  and 
Knowlton  v.  Schultz,  6  N.  D.  421,  71  N.  W.  551,  all  following  rule; 
In  re  Hill,  187  Fed.  217,  holding  where  payee  of  note  for  gaming  debt 
indorsed  it  to  plaintiff  for  less  than  face  value  before  maturity,  on 
proof  that  consideration  was  illegal,  plaintiff  assumed  burden  to  prove 
he  was  holder  in  due  course;  In  re  Hopper-Morgan  Co.,  156  Fed.  530, 
purchaser  of  note  from  indorsee  with  notice  that  it  was  indorsed  as 
collateral  is  not  bona  fide  holder;  United  States  v.  Lee  Huen,  118  Fed. 
464,  holding  under  provisions  of  section  3,  Chinese  Exclusion  Act,  May 
5,  1892  (27  Stat.  25),  relating  to  exclusion  of  Chinese  persons,  com- 
missioner is  judge  of  credibility  of  witnesses;  Edwards  v.  Bates  Co., 
117  Fed.  528,  holding  burden  rests  on  plaintiff  in  action  on  municipal 
bonds,  where  part  of  the  issue  were  sold  without  authority,  to  show 
those  issued  were  not  invalid;  Hogg  v.  Thurman,  90  Ark.  98,  17  Ann. 
Gas.  383,  117  S.  W.  1072,  maker  of  note  proving  fraud  in  inception  may 
show  inadequate  price  paid  by  indorsee. 

Possession  of  negotiable  paper  Is  prima  facie  evidence  of  title  acquired 
in  good  faith,  which  is  Indefeasible  except  on  proof  of  fraud  or  illegality  in 
its  inception. 

Approved  in  Young  v.  Lowry,  192  Fed.  828,  113  C.  C.  A.  149,  burden 
of  proof  that  indorsee  of  note  was  not  bona  fide  purchaser  held  not  sus- 
tained ;  Atlas  Nat.  Bank  v.  Holm,  71  Fed.  492,  19  C.  C.  A.  94,  Tescher 
v.  Merea,  118  Ind.  588,  21  N.  E.  316,  Rossiter  v.  Loeber,  18  Mont.  378, 
45  Pac.  562,  Johnson  v.  Gooch,  116  N.  C.  68,  21  S.  E.  39,  Owens  v. 
Sneli,  29  Or.  489,  44  Pac.  828,  Voorhees  v.  Fisher,  9  Utah,  308,  all 
applying  rule  in  suits  on  notes;  Halsted  v.  Colvin,  51  N.  J.  Eq.  398, 
26  Atl.  932,  and  Hand  v.  Savannah  etc.  R.  R.  Co.,  17  S.  C.  256,  both 
applying  rule  in  suit  on  bonds. 

Negotiable  instruments.    Note,  11  Am,  St.  Rep.  311,  323,  324. 

Fraud  in  execution  of  note  as  defense  against  bona  fide  holder. 
Note,  36  L.  R.  A.  441. 

County  bonds  issued  pursuant  to  power  conferred  by  legislature  have  all 
the  Incidents  of  negotiable  paper. 

Approved  in  Mason  v.  Frick,  105  Pa.  St.  167,  51  Am.  Rep.  192,  fol- 
lowing rule;  Smythe  v.  Central  etc.  Ry.  Co.,  88  Vt.  64,  90  Atl.  903, 
receiver's  certificates  will  be  accorded  qualities  of  negotiability  where  so 
intended  on  issuance,  so  far  as  not  conflicting  with  doctrine  of  lis  pen- 
dens. 

Coupons.    Note,  64  Am.  Dec.  430,  434. 

Municipal  bonds  and  defense  thereto.    Note,  98  Am.  Dec.  679,  685. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  918,  977,  978. 
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Recitals  in  county  bonds  executed  by  proper  authority  to  effect  that 
statutory  prerequisites  have  been  complied  with  bind  county  as  against  bona 
fide  holder. 

Approved  in  Independent  School  Dist.  v.  Rew,  111  Fed.  8,  66  L.  R.  A. 
364,  49  C.  C.  A.  198,  holding  corporation  may  be  .estopped  from  defeat- 
ing action  upon  coupons  by  recitals  in  bonds ;  Hughes  County  v.  Living- 
ston, 104  Fed.  313,  43  C.  C.  A.  641,  holding  quasi-municipality  may  not, 
by  recital  in  bonds,  estop  itself  from  denying  that  it  had  no  power 
to  issue  them  when  there  can  be  no  condition  under  which  they  could 
be  issued;  Higgins  v.  Wilmington,  3  Penne.  (Del.)  360,  51  Atl.  2,  hold- 
ing leave  to  amend  declaration  in  law  action  will  not  be  granted  after 
motion  for  nonsuit  has  been  argued  and  court  has  or  is  about  to  pro- 
nounce judgment;  First  Nat.  Bank  v.  Nye  County,  38  Nev.  140, 145  Pac. 
938,  county  having  had  benefit  of  loan  obtained  by  commissioners  is 
estopped  to  assert  conditions  warranting  loan  under  statute  did  not 
exist;  Moulton  v.  Evansville,  25  Fed.  387,  holding  city  cannot  deny 
sufficiency  of  petition;  Denison  v.  Mayor  etc.  of  Columbus,  62  Fed.  778, 
holding  acts  of  corporation,  aided  by  bonds,  cannot  affect  holder's 
rights ;  National  Ins.  Co.  v.  Board  of  Education,  62  Fed.  792, 10  C.  C.  A. 
637,  holding  misappropriation  of  proceeds  of  bonds  is  no  defense  against 
bona  fide  holder;  Rathbone  v.  Board  of  Commrs.  of  Kiowa  County,  83 
Fed.  130,  27  C.  C.  A.  477,  holding  recital  estopped  county  to  assert  that 
issue  was  excessive ;  dissenting  opinion  in  Wilson  v.  Board  of  Education 
of  Huron  City,  12  S.  D.  557,  81  N.  W.  958,  majority  holding  board  of 
education  authorized  to  issue  bonds  cannot  set  up  as  a  defense  against 
bona  fide  purchaser  that  it  failed  to  comply  with  S.  D.  Const.,  art.  XIII, 
§  5,  when  bonds  recite  that  all  conditions  have  been  complied  with. 

Distinguished  in  Dixon  v.  Field,  111  U.  S.  94,  28  L.  Ed.  364,  4  Sup. 
Ct.  320,  holding  bonds  issued  in  excess  of  statutory  amount  void ;  Ninth 
Nat.  Bank  v.  Knox,  37  Fed.  78,  where  recitals  did  not  impose  com- 
pliance with  enabling  statute;  dissenting  opinion  in  Coler  v.  Board  of 
Commrs.  of  Sante  Fe  County,  6  N.  M.  163,  27  Pac.  639,  majority  holding 
county  estopped  by  recitals  to  set  up  that  issue  was  excessive;  D 'Est err e 
v.  Brooklyn,  90  Fed.  589,  on  point  that  where  statute  prescribes  that 
bonds  shall  be  non-negotiable,  purchaser  is  bound  to  take  notice  thereof. 

94  U.  S.  288-299,  24  L.  Ed.  103,  FULLER  v.  YENTZER. 

Patents  for  machine  will  not  be  sustained  if  claim  is  merely  for  a  result. 
Approved  in  Siemund  v.  Enderlin,  106  Fed.  292,  patent  for  method 
for  electric  welding  held  void  as  being  merely  descriptive  of  application 
of  old  method;  Union  Match  Co.  v.  Diamond  Match  Co.,  162  Fed.  151, 
89  C.  C.  A.  172,  patent  for  boxing  matches  held  to  be  for  specific  device 
and  not  result  only;  Manhattan  General  Const.  Co.  v.  Helios-Upton  Co., 
135  Fed.  788,  holding  void  Baker  patent  No.  684,165,  for  method  of 
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regulating  .electric  current;  National  Hollow  Brake  Beam  Co.  v.  Inter- 
changeable etc.  Beam  Co.,  106  Fed.  708,  45  C.  C.  A.  544,  holding  second 
claim  of  letters  patent  No.  361,009  to  Phillip  Hien  secured  to  patentee 
the  exclusive  use  of  the  combination  therein  specified,  whether  resilience 
or  camber  in  the  beam  is  utilized  or  not;  National  Hollow  Brake  Beam 
Co.  v.  Interchangeable  Brake  Beam  Co.,  99  Fed.  767,  holding  Westing- 
house  patent  No.  345,093,  for  car  brake,  is  not  of  patentable  novelty; 

'  Knapp  v.  Moras,  150  U.  S.  228,  37  L.  Ed.  1062,  14  Sup.  Ct.  84,  holding 
change  in  elements  in  dress  form  not  patentable;  Magin  v.  Karle,  150 
U.  S.  392,  37  L.  Ed.  1120,  14  Sup.  Ct.  155,  holding  change  of  direction 
of  pipes  in  refrigerator  not  patentable;  Miller  v.  Eagle  Mfg.  Co.,  151 
U.  S.  201,  88  L.  Ed.  129,  14  Sup.  Ct.  316,  holding  mere  procuring  of 
new  results  cannot  prolong  life  of  patent;  Henderson  v.  Cleveland,  11 

.Fed.  Cas.  1081,  holding,  where  patent  appears  to  be  for  result,  claim 
will  be  construed  to  embrace  mechanism ;  Smith  v.  Thomson,  38  Fed.  607, 
holding  mere  change  in  location  of  spring  tongue  in  shoe  clasp  not 
patentable ;  Appleton  Mfg.  Co.  v.  Star  Mfg.  Co.,  60  Fed.  414,  9  C.  C.  A. 
42,  holding  attachment  of  gripping  device  to  "dummy"  car  not  patent- 
able; Taber  Bas-Relief  Photograph  Co.  v.  Marceau,  87  Fed.  873,  hold- 
ing embossed  photographs  not  patentable;  Union  Gas  Engine  Co.  v. 
Doak,  88  Fed.  89,  holding  application  of  spark-igniting  device  to  gas 
engines  not  patentable;  Westinghouse  v.  Boyden  Power  Brake  Co.,  170 
U.  S.  556,  42  L.  Ed.  1143,  18  Sup.  Ct.  716,  and  Gait  v.  Parlin  6  Oren- 
dorf  Co.,  60  Fed.  422,  9  C.  C.  A.  49,  arguendo. 

Distinguished  in  In  re  Weston,  17  App.  D.  C.  440,  patent  for  process 
of  mechanical  nature  not  absolutely  dependent  on  a  machine  held  valid, 
though  involving  no  chemical  or  other  elemental  action. 

Patents  for  a  principle  or  an  idea,  or  any  other  mere  abstraction,  are 
not  sustainable. 

Approved  in  Berardini  v.  Tocci,  190  Fed.  332,  patent  for  "code  mes- 
sage'' held  void  as  for  system  of  devising  code  messages,  and  not  an 
art  in  sense  of  patent  law;  Consolidated  Brake  Shoe  v.  Detroit  Steel 
etc.  Co.,  59  Fed.  907,  holding  idea  for  brake  shoe  not  made  practical 
by  manufacture  is  not  invention;  Goshen  Sweeper  Co.  v.  Bissell  Carpet 
Sweeper  Co.,  72  Fed.  75,  19  C.  C.  A.  13,  arguendo. 

Burden  of  proving  Infringement  is  on  party  alleging  it. 
Approved  in  St.  Paul  Plow  Works  v.  Deere  &  Co.,  54  Fed.  503,  fol- 
lowing rule. 

Invention  consisting  entirely  of  new  combination  of  old  elements  is  pat- 
entable if  it  produces  a  new  and  useful  result. 

Approved  in  Oshkosh  Grass  Matting  Co.  v.  Waite  Grass  Carpet  Co., 
207  Fed.   943,   125   C.   C.   A.   385,  upholding  patent   for  grass   twine 
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machine;  Los  Alamitos  Sugar  Co.  v.  Carroll,  173  Fed.  284,  97  C.  C.  A. 
446,  upholding  patent  for  load-dumping  apparatus  covering  combina- 
tion of  old  elements ;  Dey  Time-Register  Co.  v.  W.  H.  Bundy  Recording 
Co.,  169  Fed.  820,  patent  for  workmen's  time  recorders  held  not  in- 
fringed; Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  291,  292,  37  L.  Ed.  454, 
13  Sup.  Ct.  610,  611,  holding  mere  omission  of  flushing  chamber  in 
closet  is  not  patentable;  Dudley  E.  Jones  Co.  v.  Munger  Improved  Cot- 
ton Mach.  Mfg.  Co.,  49  Fed.  63,  1  C.  C.  A.  158,  sustaining  patent  for 
cotton-feeding  machine. 

Patent  for  new  combination  of  old  elements  is  not  infringed  by  a  sub- 
stantially different  combination,  although  it  includes  exactly  the  same  ele- 
ments, provided  it  is  new  and  useful. 

Approved  in  Imperial  Bottle  Cap.  etc.  Co.  v.  Crown  Cork  etc.  Co., 
139  Fed.  323,  71  C.  C.  A.  442,  holding  Painter  patent  No.  468,258,  for 
bottle-stopper,  not  infringed  by  device  of  Abbott  patent  No.  704,167. 

Substitution  of  new  ingredient,  or  one  performing  substantially  differ- 
ent function,  and  which  was  not  known  when  complainant's  patent  issued,  is 
not  infringement. 

Approved  in  American  Steel  &  Wire  Co.  v.  Denning  Wire  &  Fence 
Co.,  176  Fed.  565,  holding  patent  for  wire-fence  machine  not  infringed; 
Lane  v.  Levi,  21  App.  D.  C.  175,  composition  omitting  one  described  as 
essential  in  patent  does  not  infringe  patent;  Rowell  v.  Lindsay,  113  U.  S. 
102,  28  L.  Ed.  907,  5  Sup.  Ct.  510,  holding  use  of  single  part  of  seeding 
machine  does  not  infringe  patent  for  such  machine;  Electric  R.  R. 
Signal  Co.  v.  Hall  Ry.  Signal  Co.,  114  U.  S.  98,  29  L.  Ed.  99,  5  Sup.  Ct. 
1076,  sustaining  patent  for  improvements  in  electric  railway  signals; 
Rose  v.  Sibley  Mach.  Co.,  20  Fed.  Cas.  1192,  holding  void  patent  for 
improvement  in  paper-pulp  machine;  Gerard  v.  Diebold  Safe  etc.  Co., 
48  Fed.  381,  holding  safe  patent  not  infringed  by  use  of  safe  lock  on 
jail  doors;  Norton  v.  Jensen,  90  Fed.  429,  33  C.  C.  A.  141,  holding  patent 
for  can-heading  machine  not  infringed  by  machine  substituting  new 
device. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  157. 

Miscellaneous.  Cited  in  Stilwell-Bierce  etc.  Co.  v.  Eufaula  etc.  Oil 
Co.,  117  Fed.  414,  54  C.  C.  A.  584,  holding  when  language  of  claim  for 
a  combination  includes  an  element  only  described  in  general  terms,  court 
may  look  to  specifications  to  ascertain  its  meaning. 

94  U.  S.  299-307,  24  L.  Ed.  107,  FTTLLER  v.  YENTZEB. 

Mere  substitution  of  an  old  ingredient  for  ingredient  of  patented  Inven- 
tion is  not  good  defense  to  action  for  infringement,  if  function  of  substitute 
is  similar  and  well  known  as  such. 
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Approved  in  Holloway  v.  Dow,  54  Fed.  517,  holding  patent  for  im- 
provement in  offsetting  log  carriages  void. 

94  U.   8.   308-310,   24  L.   Ed.   161,   MAOKALL   V.   CHESAPEAKE  ETC. 
GANALCO. 

Property  of  canal  company  in  District  of  Columbia,  having  been  exempted 
from  taxation  by  act  of  Congress,  sale  for  taxes  was  held  void. 

Approved  in  Lancy  v.  Boston,  186  Mass.  132,  71  N.  E.  304,  where 
part  of  tract  taken  for  railroad,  another  part  for  highway  and  re- 
mainder left  to  owner,  sale  of  whole  tract  for  single  undivided  tax  on 
whole  tract  is  void. 

Question  of  forfeiture  of  privileges  and  immunities  by  nonuser  can  be 
raised  only  by  direct  proceeding  on  part  of  public  authorities. 

Approved  in  Wilder  Mfg.  Co.  v.  Corn  Products  Refining  Co.,  236 
U.  S.  172,  59  L.  Ed.  625,  35  Sup.  Ct.  398,  party  dealing  with  corpora- 
tion as  existing  concern  cannot  escape  liability  to  it  on  ground  that 
corporation  exists  in  violation  of  anti-trust  act;  Whipple  v.  Tuxworth, 
81  Ark.  401,  99  S.  W.  90,  decree  obtained  by  corporation  de  facto  can- 
not be  attacked  in  subsequent  suit  on  ground  that  corporation  had  no 
lawful  existence;  Newport  News  etc.  Ry.  Co.  v.  Hampton  Roads  Ry. 
etc.  Co.,  102  Va.  807,  47  S.  E.  843,  failure  to  complete  street  railway 
line  within  time  limited  cannot  be  taken  advantage  of  in  action  by  com- 
petitor to  enjoin  construction  of  line;  Billings  v.  Breinig,  45  Mich.  70, 
7  N.  W.  723,  arguendo. 

Forfeiture  of  corporate  franchises.    Note,  8  Am.  St.  Rep.  195. 

Power  of  courts  to  decree  dissolution  of  corporation.    Note,  96 
Am.  Dec.  756. 

Necessity  for  direct  proceedings  to  forfeit  special  franchise  of  cor- 
poration.   Note,  Ann.  Oas.  1916B,  179,  180. 

94  TJ.  a  310-314,  24  L.  Ed.  761,  TWP.  OF  BURLINGTON  v.  BEASLEY. 

Bonds,  when  Issued  for  public  purpose  or  public  use  which  it  is  right  and 
duty  of  State  to  assist,  are  valid. 

Distinguished  in  Cole  v.  La  Grange,  113  U.  S.  7,  28  L.  Ed.  898,  5  Sup. 
Ct.  419,  holding  State  legislature  cannot  tax  citizens  for  purpose  of 
making  donation  to  corporation. 

If  town  has  authority  to  issue  bonds,  and  these  bonds  bear  impress  of 

such  authority,  there  is  nothing  to  vitiate  them  in  hands  of  bona  fide  holders. 

Distinguished  in  Central  Branch  Union  Pacific  R.  R.  Co.  v.  Smith, 

23  Kan.  751,  753,  754,  holding,  where  enabling  act  is  void,  good  faith 

will  not  protect  holder. 

rx— 89 
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Statute  authorizingvissue  of  bonds  "to  aid  in  the  construction  of  .  .  . 
works  of  internal  improvement,"  contemplates  custom  gristmills,  another  stat- 
ute having  declared  them  to  be  "public  mills." 

Approved  in  The  George  W.  Elder,  159  Fed.  1008,  upholding  statute 
authorizing  city  to  construct  and  maintain  drydock;  City  of  Kearney 
v.  Woodruff,  115  Fed.  94,  53  C.  C.  A.  117,  holding  where  bonds  were 
issued  by  municipality  for  purpose  of  aiding  in  construction  of  canal 
under  Neb.  Comp.  Stats.,  §  5491,  a  bona  fide  purchaser  of  bonds  in  open 
market  was  only  bound  to  ascertain  if  issue  was  in  excess  of  the  ten 
per  cent  limit;  Great  Western  Nat.  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind. 
App.  571,  66  N.  E.  769,  holding  under  Burns '  Rev.  Stats.  1901,  §  5103, 
relating  to  eminent  domain,  natural  gas  company,  under  proceedings  to 
condemn  for  pipe-line,  must  show  it  is  engaged  in  furnishing  gas  to 
public ;  Blair  v.  Cuming,  111  U.  S.  372,  28  L.  Ed.  460,  4  Sup.  Ct.  454, 
and  Traver  v.  Merrick,  14  Neb.  334,  45  Am.  Rep.  116,  15  N.  W.  693, 
holding,  under  Nebraska  law,  State  may  aid  water  gristmills ;  Guernsey 
v.  Burlington,  4  Dill.  375,  Fed.  Cas.  5855,  holding  fact  that  such  mills 
are  operated  by  water  power  is  immaterial  under  Kansas  law;  State  v. 
Edwards,  86  Me.  106,  41  Am.  St.  Rep.  531,  25  L.  R.  A.  506,  29  Atl.  948, 
asserting  power  of  State  to  regulate  charges  for  grinding  at  custom 
gristmills;  Rippe  v.  Becker,  56  Minn.  106,  22  L.  R.  A.  862,  57  N.  W.  335, 
holding  constitutional  clause  prohibiting  State  from  engaging  internal 
improvements  includes  grain  warehouses;  dissenting  opinion  in  Jarrott 
v.  Moberly,  5  Dill.  265,  Fed.  Cas.  7223,  agreeing  with  majority  on  point 
that  "machine-shop"  bonds  were  issued  in  aid  of  internal  improvement. 

Distinguished  in  Dodge  v.  Mission  Tp.,  107  Fed.  830,  831,  54  L.  R.  A 
242,  46  C.  C.  A.  66,  holding  promotion  of  construction  of  mills  for  manu- 
facture of  sorghum  cane  into  sugar  or  syrup  is  private  and  not  public 
purpose ;  Osborne  v.  Adams,  106  U.  S.  182,  183,  27  L.  Ed.  129,  1  Sup. 
Ct.  168,  109  U.  S.  1,  27  L.  Ed.  835,  3  Sup.  Ct.  150  (affirming  2  McCrary, 
101,  7  Fed.  445),  holding  Nebraska  law  did  not  authorize  issue  of  bonds 
to  aid  construction  of  steam  gristmills;  Lewis  v.  Comanche,  35  Fed. 
348,  holding  county  buildings  not  included  in  term  "internal  improve- 
ments"; dissenting  opinion  in  People  v.  Budd,  117  N.  Y.  57,  22  N.  E. 
690,  majority  asserting  power  of  legislature  to  regulate  charges. 

What  purposes  justify  imposition  of  taxes  or  assessments.    Note, 
16  Am.  St.  Rep.  370. 

Bonds  for  internal  improvements.    Note,  45  Am.  Rep.  116. 

Evolution  and  diminution  of  Munn  v.  Illinois.     Note,  62  Am.  St. 
Rep.  290. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  667,  668. 

Public  purposes  for  which  money  may  be  appropriated  or  raised  by 
taxation.    Note,  14  L.  R.  A.  478. 
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94  U.  S.  315-321,  24  L.  Ed.  192,  UNITED  STATES  v.  FOX. 

United  States  may  exercise  power  of  eminent  domain  to  acquire  prop- 
erty within  State  for  governmental  purposes. 

Approved  in  Southern  Ry.  Co.  v.  City  of  Memphis,  126  Tenn.  283, 
Ann.  Gas.  1913E,  153,  41  L.  R.  A.  (N.  S.)  828,  148  S.  W.  666,  property 
of  railroad  may  be  condemned  for  public  park;  Cherokee  Nation  v. 
Kansas  Ry.  Co.,  135  U.  S.  656,  34  L.  Ed.  302,  10  Sup.  Ct.  559,  asserting 
power  of  railroad  under  government  sanction  to  condemn  for  right  of 
way;  United  States  v.  Certain  Tract  of  Land,  67  Fed.  871,  holding 
United  States  cannot  condemn  land  for  purpose  of  preserving  battle- 
field ;  Van  Brocklin  v."  Tennessee,  117  U.  S.  155,  29  L.  Ed.  846,  6  Sup. 
Ct.  673,  and  Illinois  v.  Illinois  etc.  R.  Co.,  33  Fed.  754,  both  arguendo. 

Disposition  of  real  property,  whether  by  devise,  deed  or  descent,  is  sub- 
ject exclusively  to  laws  of  State  where  it  is  situated. 

Approved  in  Plummer  v.  Coler,  178  U.  S.  132,  44  L.  Ed.  1007,  20 
Sup.  Ct.  835,  holding  legacy  of  United  States  bonds  is  not  exempt  from 
State  inheritance  tax  law  by  provision  of  act  of  Congress  of  1870;  West 
Virginia  Pulp  etc.  Co.  v.  Miller,  176  Fed.  296,  100  C.  C.  A.  176,  bequest 
of  money,  where  testator  and  legatee  are  both  citizens  of  State,  is  gov- 
erned by  laws  of  State;  Kuhn  v.  Fairmont  Coal  Co.,  152  Fed.  1015, 
Federal  court  follows  decision  of  highest  State  court  as  to  construc- 
tion of  deed  to  coal  underlying  land;  Kane  v.  Luckman,  131  Fed.  618, 
refusing  specific  performance  of  contract  for  purchase  of  cows  in  ex- 
change for  farm;  Griffin  v.  Chattanooga  etc.  R.  Co.,  127  Ala.  573,  30 
South.  524,  holding  when  married  man  procured  homestead  certificate 
for  government  land  and  he  and  family  entered  on  said  land  and  im- 
proved it  and  claim  it  as  a  homestead,  it  is  pending  time  from  entry 
to  time  of  procuring  patent  homestead  of  entryman,  and  conveyance 
before  patent  without  wife's  signature  is  void;  Blythe  v.  Hinckley,  127 
Cal.  436,  59  Pac.  788,  holding  Cal.  Civ.  Code,  §  671,  declaring  that  any 
person  may  take,  hold  and  dispose  of  real  or  personal  property  within 
the  State,  is  not  in  conflict  with  provisions  of  any  treaty  between  United 
States  and  Great  Britain;  Keane  v.  Chamberlain,  14  App.  D.  C.  106, 
applying  rule  to  assignment  for  benefit  of  creditors  by  deed  in  Mary- 
land; People  v.  Brady,  271  111.  109,  113,  110  N.  E.  868,  869,  national 
banks  cannot,  by  virtue  of  Federal  statute,  qualify  to  act  as  trustee, 
executor,  etc.,  within  State;  Hall  v.  Gabbert,  213  111.  215,  72  N.  E.  808, 
right  of  bastard  to  inherit  property  in  Illinois  is  governed  solely  by 
laws  thereof;  Donaldson  v.  State,  182  Ind.  626,  101  N.  E.  489,  capacity 
of  alien  to  transmit  title  to  realty  by  devise  is  determined  by  State  law ; 
Ferry  v.  Campbell,  110  Iowa,  295,  81  N.  W.  606,  holding  under  Acts 
26th  Gen.  Assem.,  c.  28,  §  1,  Iowa,  providing  all  property  within  Stato 
passing  by  will  shall  be  subject  to  tax  of  ^we  per  cent  of  its  value  above 
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one  thousand  dollars,  which  shall  be  lien  on  property,  and  providing 
that  property  shall  be  sold  if  tax  is  not  paid,  is  unconstitutional; 
Booth's  Exr.  v.  Commonwealth,  130  Ky.  102,  113  S.  W.  64,  upholding 
inheritance  tax  law;  Succession  of  Hasling,  114  La.  296,  38  South.  174, 
validity  of  will  made  in  Louisiana  by  citizen  of  Louisiana  bequeathing 
realty  situated  in  Mississippi  must  be  tested  by  laws  of  Mississippi; 
Ferguson  v.  Gentry,  206  Mo.  202,  104  S.  W.  107,  holding  statute  giving 
husband  right  to  succeed  to  one-half  of  deceased  wife's  estate  was 
valid  as  estate  owned  by  wife  when  statute  enacted;  Higgins  v.  Vande- 
veer,  85  Neb.  96,  122  N.  W.  846,  courts  of  State  cannot  adjudicate  dis- 
putes between  surviving  husband  of  testatrix  and  her  devisees  as  to 
lands  in  another  State ;  Moen  v.  Moen,  16  S.  D.  214,  92  N.  W.  14,  where 
prior  to  taking  effect  of  Comp.  Laws,  §  3403,  nonresident  alien  acknowl- 
edged in  writing  paternity  of  bastard,  on  his  death  after  enactment  of 
§  3403,  child  inherited  his  realty  in  South  Dakota;  Cona  v.  Henry  Hud- 
son Co.,  86  N.  J.  L.  160,  Ann.  Oaa.  1916E,  999,  90  Atl.  1033,  chancery 
may  partition  property  on  notice  by  publication  to  nonresident  owners ; 
Neilson  v.  Russell,  76  N.  J.  L.  35,  69  Atl.  479,  State  may  impose  col- 
lateral inheritance  tax  on  all  property  within  State;  Brine  v.  Hartford 
Fire  Ins.  Co.,  96  U.  S.  636,  24  L.  Ed.  862,  holding  Federal  courts  bound 
by  State  law  allowing  period  for  redemption ;  Russell  v.  Allen,  107  U.  S. 
170,  27  L.  Ed.  400,  2  Sup.  Ct.  333,  and  Jones  v.  Habersham,  107  U.  S. 
179,  27  L.  Ed.  403,  2  Sup.  Ct.  341,  holding  validity  of  charitable  devise 
dependent  on  lex  rei  sitae;  Langdon  v.  Sherwood,  124  U.  S.  82,  31 
L.  Ed.  346,  8  Sup.  Ct.  431,  holding  Federal  courts  will  follow  State 
practice  in  ejectment;  Arndt  v.  Griggs,  134  U.  S.  321,  33  L.  Ed.  920, 
10  Sup.  Ct.  559,  and  Perkins  v.  Wakeham,  86  Cal.  583,  21  Am.  St.  Rep. 
69,  25  Pac.  52,  asserting  State's  power  to  regulate  proceedings  to  quiet 
title;  Hutchinson  Inv.  Co.  v.  Caldwell,  152  U.  S.  68,  38  L.  Ed.  357,  14 
Sup.  Ct.  505,  holding  State  may  allow  bastards  to  inherit;  Magoun  v. 
Illinois  Trust  etc.  Bank,  170  U.  S.  289,  42  L.  Ed.  1041,  18  Sup.  Ct.  596, 
holding  State  may  classify  lands  for  purpose  of  taxation;  United  States 
v.  Bain,  3  Hughes,  606,  Fed.  Cas.  14,496,  holding  State  may  lease  docks, 
although  in  doing  so  United  States  docks  are  rendered  less  accessible; 
Billings  v.  Aspen  Min.  etc.  Co.,  51  Fed.  344,  2  C.  C.  A.  252,  holding 
State  may  determine  alien's  right  to  inherit  interests  in  mining  claims; 
Missouri  etc.  Trust  Co.  v.  Krumseig,  77  Fed.  40,  23  C.  C.  A.  1,  following 
State  law  prescribing  effect  of  usury  in  mortgage;  Deck  v.  Whitman, 
96  Fed.  884,  holding  Federal  courts  bound  to  conform  to  State  laws 
regulating  foreclosures ;  Buffington  v.  Grosvenor,  46  Kan.  734, 13  L.  R.  A. 
284,  27  Pac.  139,  holding  State  may  limit  wife's  right  to  dower;  Wash- 
burn v.  Van  Steenwyk,  32  Minn.  347,  20  N.  W.  325,  holding  State  law 
may  give  wife  absolute  right  to  share  of  husband's  property  at  his 
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death;  Commercial  Bank  v.  Jackson,  7  S.  D.  140,  63  N.  W.  550,  argu- 
endo. 

Distinguished  in  Philadelphia  Trust  etc.  Ins.  Co.  v.  Allison,  108  Me. 
333,  39  L.  R.  A.  (N.  S.)  39,  80  Atl.  836,  holding  decree  of  Pennsylvania 
court  ordering  sale  by  committee  of  drunkard  of  realty  in  Maine,  and 
approval  of  sale  was  effective  to  convey  title. 

Law  governing  construction  of  will  of  realty.  Note,  11  Ann.  Oas. 
498. 

Law  governing  validity  of  testamentary  gift  to  foreign  charity,  and 
administration  thereof.    Note,  20  Ann.  Oas.  867. 

Conflict  of  laws  as  to  wills.    Note,  2  L.  R.  A.  (N.  S.)  457. 

Under  New  York  law  prohibiting  devises  except  to  natural  persons  and 
corporations  organized  under  State'  laws,  a  devise  to  United  States  is  void. 

Approved  in  In  re  Beck's  Estate,  44  Mont.  574,  575,  579,  121  Pac. 
788,  789,  under  section  4725,  Revised  Codes,  valid  bequest  cannot  be 
made  to  State  orphan  home;  United  States  v.  Perkins,  163  U.  S.  630, 
41  L.  Ed.  289,  16  Sup.  Ct.  1075,  holding  United  States  not  corporation 
entitled  to  exemption  from  New  York  inheritance  tax;  Dodge  v.  Briggs, 
27  Fed.  171/  holding  one  State  cannot  own  lands  in  another  State; 
McBride  v.  Commissioners  etc.,  44  Fed,  18,  holding  law  authorizing  in- 
junction to  prevent  waste  by  "persons"  does  not  embrace  State;  Feurer 
v.  Stewart,  83  Fed.  795,  holding  warranty  against  "persons"  does  not 
include  State;  State  ▼.  Bancroft,  22  Kan.  202,  holding  State  is  not 
corporation  within  meaning  of  act  providing  penalty  for  embezzlement; 
Farrington  v.  Putnam,  90  Me.  434,  38  L.  R.  A.  350,  37  Atl.  663,  argu- 
endo. 

Distinguished  in  Dickson  v.  United  States,  125  Mass.  315,  28  Am.  Rep. 
234,  holding,  under  Massachusetts  law,  United  States  could  take  by 
devise. 

Charitable  uses.    Note,  9  Am.  Dec.  586. 

Gift  for  public  purpose,  as  distinguished  from  benevolent,  educa- 
tional or  religious  purpose,  as  valid  charitable  gift.  Note,  Ann. 
Oas.  1914A,  1215,  1219. 

Scope  of  term  "persons."    Note,  19  L.  R.  A.  223. 

Conflict  of  laws  as  to  contracts  relating  to  realty.  Note,  L.  R.  A. 
1916A,  1013,  1021. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts* 
Note,  40  L.  R.  A.  (N.  S.)  431. 

Capacity  of  corporations  to  take  title  to  realty.  Note,  94  Am.  Dec. 
386. 
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Right  of  foreign  corporation  to  acquire  and  hold  real  property  by 
devise.    Note,  6  Ann.  Oas.  786. 

Power  of  corporation  to  act  as  trustee  of  charitable  trust.    Note, 
8  Ann.  Gas.  1188. 

Right  of  foreign  corporations  to  own  real  estate.    Note,  24  L.  R.  A. 
324. 

Enforcement  of  general  bequest  for  charity  or  religion.    Note,  14 
.     L.  R.  A.  (N.  S.)  140. 

"Corporation,"  as  used  in  statute  of  wills,  Includes  only  corporations 
created  under  laws  of  State. 

Approved  in  In  re  Heffron  Co.,  216  Fed.  649,  provisions  of  corpora- 
tion law  of  New  York  as  to  power  to  mortgage  property  do  not  apply 
to  foreign  corporations  doing  business  in  State;  Muck  v.  Hitchcock, 
212  N.  T.  286,  Ann.  Oas,  1915D,  566,  106  N.  E.  76,  statute  requiring 
religious  corporation  to  obtain  leave  of  court  to  mortgage  property 
applies  only  to  domestic  corporations. 

Applicability  of  statute  to  government.    Note,  8  E.  R.  0.  204. 

Constitutionality  of  succession  taxes.    Note,  33  L.  R.  A.  (N.  S.) 
602. 

Contents  of  will  as  affecting  right  to  probate.    Note,  84  L.  R.  A. 
(N.  S.)  972. 

■ 

Miscellaneous.  Cited  in  Kenney  v.  Seaboard  etc.  R.  Co.,  167  N.  C. 
15,  82  S.  E.  969,  to  point  that  common  law  is-  differently  held  in  differ- 
ent States ;  West  Coast  Mfg.  Co.  v.  West  Coast  Imp.  Co.,  25  Wash.  639, 
66  Pac.  102,  holding  where  warranty  deed  purported  to  convey  certain 
tract  of  land  by  metes  and  bounds  together  with  certain  shore  rights, 
tide-lands  were  included  and  defendant  was  liable  on  its  warranty. 

94  U.  S.  322-324,  24  L.  Ed.  193,  HILL  ▼.  THOMPSON. 

Supreme  Court  cannot  review  action  of  Circuit  Court,  exercising  super- 
visory jurisdiction  over  District  Court,  sitting  as  court  of  bankruptcy. 

Approved  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  369,  379, 
380,  25  L.  Ed.  202,  206,  206,  following  rule. 

94  U.  S.  324-342,  24  L.  Ed.  224,  BASNET  V.  KEOKUK. 

In  United  States  all  waters  are  deemed  navigable  which  are  so  in  fact. 
Approved  in  Scranton  v.  Wheeler,  57  Fed.  810,  6  C.  C.  A.  585,  St.  Louis 
etc.  Ry.  Co.  v.  Ramsey,  53  Ark.  321,  22  Am.  St.  Rep.  198,  8  L.  R.  A.  561, 
13  S.  W.  932,  holding  patent  to  land  on  streams  in  fact  navigable  car- 
ries title  only  to  high- water  mark;  Toledo  Liberal  Shooting  Co.  v.  Erie 
Shooting  Club,  90  Fed.  682,  33  C.  C.  A.  233,  holding  marsh-land  on  lake 
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covered  to  depth  of  two  feet  is  subject  to  private  ownership;  Ravens- 
wood  v.  Flemings,  22  W.  Va.  55,  46  Am,  Rep.  488,  and  Florida  v.  Black 
River  Phosphate  Co.,  27  Fla.*328,  9  South.  208,  asserting  State's  title 
to  beds  of  all  streams  navigable  in  fact ;  Concord  Mfg.  Co.  v.  Robertson, 
66  N.  H.  5,  18  L.  R.  A.  682,  25  Atl.  720,  holding,  inland  pond  being 
navigable  in  fact,  bed  belongs  to  State;  Shaw  v.  Oswego  Iron  Co.,  1010 
Or.  378,  46  Am.  Rep.  161,  and  Willow  River  Club  v.  Wade,  100  Wis. 
97,  99,  42  L.  R.  A.  316,  318,  76  N.  W.  275,  279,  both  holding  streams 
capable  of  floating  logs,  navigable. 

What  waters  are  navigable.    Note,  42  L.  R.  A.  313. 

In  States  where  common-law  rule  prevails,  title  to  land  between  high 
and  low  water  marks,  as  well  as  bed  of  river,  is  in  State. 

Approved  in  State  v.  Longfellow,  169  Mo>  123,  69  S.  W.  377,  holding 
riparian  owner  on  fresh  water  navigable  stream  owns  to  low-water 
mark  subject  to  rights  of  public  as  regards  navigation  of  stream;  dis- 
senting opinion  in  Scranton  v.  Wheeler,  179  U.  S.  187,  45  L.  Ed.  146, 

21  Sup.  Ct.  66,  majority  holding  erection  of  pier  by  United  States  on 
land  submerged  under  navigable  water,  the  title  to  which  is  .owned  by 
riparian  proprietor,  does  not  entitle  him  to  compensation  under  United 
States  Constitution,  fifth  amendment;  Shively  v.  Bowlby,  152  U.  S.  14, 
41,  42,  44,  45,  38  L.  Ed.  337,  346,  347,  14  Sup.  Ct.  553,  563,  564  (affirming 

22  Or.  417,  426,  30  Pac.  156,  159),  and  Shively  v.  Welch,  10  Sawy.  141, 
20  Fed.  32,  holding  State  may  sell  tide-lands;  Indiana  v.  Milk,  11 
Biss.  205,  11  Fed.  394,  holding  grant  to  State  carried  to  midstream; 
Illinois  v.  Illinois  Cent.  R.  Co.,  33  Fed.  755,  asserting  power  of  State 
to  prescribe  length  of  piers  in  Lake  Michigan;  Murphy  v.  Dunham,  38 
Fed.  510,  holding  United  States  has  no  title  to  cargo  sunk  in  waters 
of  Great  Lakes;  Mills  v.  United  States,  46  Fed.  747,  12  L  R.  A.  681, 
holding  party  occupying  rice  fields  below  high-water  level  cannot  claim 
compensation  for  overflowing  them  in  erecting  public  dam;  Lincoln  v. 
Davis,  53  Mich.  385,  51  Am,  Rep.  121,  19  N.  W.  108,  holding  State 
may. regulate  right  of  fishing  in  navigable  rivers;  Hinman  v.  Warren, 
6  Or.  411,  holding,  before  admission  of  State,  United  States  could  not 
grant  submerged  land;  Ravenswood  v.  Flemings,  22  W.  Va.  63,  46 
Am.  Rep.  495f  holding  State  may  authorize  erection  of  wharves  below 
high-water  mark;  Van  Brocklin  v.  Tennessee,  117  U.  S.  168,  29  L.  Ed. 
861,  6  Sup.  Ct.  679,  Morris  v.  United  States,  174  U.  S.  246,  19  Sup.  Ct. 
669.  and  Commonwealth  v.  Manchester.  152  Mass.  243,  23  Am.  St.  Rep. 
831,  9  L.  R.  A.  241,  25  N.  E.  117,  all  arguendo. 

Limited  in  Providence  Steam  Engine  Co.  v.  Providence  etc.  Steamship 
Co.,  12  R.  1. 360, 34  Am.  Rep.  659,  holding  where  riparian  owner  has  dedi- 
cated street  partly  below  high  water,  privy  is  estopped  to  deny  his  power 
to  do  so. 
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Distinguished  in  Poynter  v.  Chipman,  8  Utah,  448,  32  Pac.  692,  hold- 
ing inland  lake  is  not  navigable  within  rule,  and  title  follows  water  as 
it  recedes. 

Navigable  river  as  boundary.    Note,  10  Am.  Dec.  387,  388. 

Rights  of  land  owners  in  navigable  waters  fronting  their  lands,  and 
in  the  lands  under  such  waters.    Note,  19  Am.  St.  Rep.  228,  229. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.  Note, 
53  Am.  St.  Rep.  291. 

Title  to  land  under  water.    Note,  42  L.  R.  A.  168. 

Title  to  land  between  high  and  low  water  mark.  Note,  45  L.  R.  A. 
239. 

Ownership  of  riparian  owner  to  thread  of  stream.  Note,  23  E.  R.  0. 
190. 

Whether  one  is  a  riparian  or  littoral  owner,  whose  property  abuts 
on  highway  bordering  on  navigable  water.  Note,  22  L.  R.  A. 
(N.  S.)  675. 

Riparian  title  attaches  to  accretions  to  land  effected  by  gradual  and  im- 
perceptible operation  of  natural  causes. 

Approved  in  Wilson  v.  Watson,  144  Ky.  353,  Ann.  Oas.  1913A,  774,  35 
Ji.  R.  A.  (N.  S.)  231, 138  S.  W.  284,  following  rule;  Stockley  v.  Cissna,  119 
Fed.  833, 56  C.  C.  A.  324,  holding  sudden  cutting  of  new  channel  by  Missis- 
sippi River  in  1876  called  "Centennial  cut-off,"  by  which  several  thou- 
sand acres  of  land  formerly  on  the  eastern  bank  is  left  on  western 
bank,  did  not  change  boundary  between  Tennessee  and  Arkansas;  Mo- 
bile Transp.  Co.  v.  Mobile,  128  Ala.  350,  30  South.  647,  holding  United 
States  patent  to  land  along  a  stream  where  tide  ebbs  and  flows  conveys 
to  high-tide  line  along  the  shore;  McBride  v.  Steinweden,  72  Kan.  513, 
83  Pac.  823,  where  Mississippi  River  is  part  of  boundary  between 
Kansas  and  Missouri  and  course  of  river  is  changed  by  accretion,  cen- 
ter of  main  channel  continues  to  be  boundary;  De  Lassus  v.  Faherty,  164 
Mo.  372,  64  S.  W.  186,  holding  where  accretions  form  to  main  land,-  and 
creek  then  cuts  through  them,  the  part  thus  separated  from  main  land 
still  belongs  to  it. 

Whether  riparian  title  attaches  to  land  reclaimed  by  artificial  means 
from  bed  of  river,  or  to  sudden  accretions  produced  by  unusual  floods,  is  to 
be  decided  by  State  laws. 

Approved  in  In  re  Valley,  116  Fed.  984,  holding  under  law  of  Iowa, 
deed  to  lands  adjacent  to  non-navigable  watercourse  described,  as  num- 
bered lots  in  accordance  with  government  survey  which  shows  lots  as 
bounded  by  meander  line  along  stream,  conveys  land  between  meander 
line  and  high-water  mark;  Baldwin  v.  Erie  Shooting  Club,  127  Mich. 
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662,  87  N.  W.  60,  holding  bay  or  arm  of  the  Great  Lakes  containing 
four  thousand  acres,  which  was  patented  to  State  as  swamp-land  and 
which  is  covered  with  two  or  three  feet  of  water  in  winter  and  with 
grass  in  summer,  is  not  navigable  and  subject  to  private  ownership; 
Kinkead  v.  Turgeon,  74  Neb.  576,  13  Ann.  Oas..  43,  1  L.  R.  A.  (N.  S.) 
762,  104  N.  W.  1063,  where  river  suddenly  changes  course  and  abandons 
former  bed,  respective  riparian  owners  are  entitled  to  soil  formerly 
under  waters  as  far  as  thread  of  stream;  St.  Louis  v.  Rutz,  138  U.  S. 
242,  250,  34  L.  Ed.  947,  951,  11  Sup.  Ct.  343,  346,  and  Eldridge  ▼.  Tre- 
zevant,  160  U.  S.  466,  40  L.  Ed.  498,  16  Sup.  Gt.  348,  both  following 
rule;  People  v.  Kirk,  162  111.  151,  53  Am.  St.  Rep.  284,  45  N.  E.  834, 
holding  city  could  empower  park  commissioners  to  construct  driveway 
over  the  shores  of  Lake  Michigan. 

Question  as  to  title  to  land  beneath  navigable  waters  within  a  State  is 
to  be  resolved  wholly  by  State  law. 

Approved  in  Norton  v.  Whiteside,  239  U.  S.  153,  60  L.  Ed.  190,  36 
Sup.  Gt.  100,  riparian  rights  attaching  to  property  patented  by  United 
States  are  determined  by  law  of  State;  Donnelly  v.  United  States,  228 
U.  S.  261,  Ann.  Oas.  1913E,  710,  57  L.  Ed.  827,  33  Sup.  Gt.  449,  where 
State  statute  enumerates  its  navigable  streams,  those  not  named  arc 
non-navigable  in  law;  Philadelphia  Go.  v.  Stimson,  223  U.  S.  632,  56 
L.  Ed.  682,  32  Sup.  Gt.  340,  State's  title  to  soil  under  navigable  river  is 
subject  to  authority  of  Congress  to  fix  harbor  lines  which  may  super- 
sede those  fixed  by  State;  McGilvra  v.  Boss,  215  U.  S.  79,  54  L.  Ed. 
101,  30  Sup.  Gt.  27,  no  Federal  question  is  presented  in  suit  to  deter- 
mine title  to  lands  under  navigable  waters  of  State;  Kansas  v.  Colo- 
rado, 206  U.  S.  93,  51  L.  Ed.  973,  27  Sup.  Gt.  655,  State  may  determine 
what  rule  shall  apply  as  to  use  of  waters  and  riparian  rights;  Kean 
v.  Calumet  Canal  Co.,  190  U.  S.  481,  47  L.  Ed.  1146,  23  Sup.  Ct.  660, 
661,  663,  holding  letters  patent  from  United  States  to  Indiana  purport- 
ing to  be  in  pursuance  of  swamp-land  act  of  September  28,  1850,  c.  84 
(9  Stats,  at  Large,  520),  conveys  to  extent  of  full  subdivision  land 
under  non-navigable  water;  Mobile  Transp.  Co.  v.  Mobile,  187  U.  S. 
485,  47  L.  Ed.  271,  23  Sup.  Gt.  173,  holding  when  Alabama  became  a 
State,  it  was  entitled  to  soil  below  high-water  mark  under  navigable 
water  within  State  not  previously  granted;  United  States  v.  Mackey, 
214  Fed.  142,  143,  144,  152,  grant  to  Creek  tribe  of  1852  did  not  vest 
in  tribe  title  to  bed  of  Arkansas  River,  but  same  continued  to  be  held 
by  United  States  in  trust  for  future  State;  Whiteside  v.  Norton,  205 
Fed.  11,  46  L.  R.  A.  (N.  S.)  112,  123  C.  C.  A.  313,  change  of  main 
channel,  which  was  State  boundary,  to  other  side  of  island  by  means 
of  government  improvement  did  not  change  boundary;  State  of  Iowa 
v.  Carr,  191  Fed.  261,  112  C.  C.  A.  477,  applying  rule  to  title  to  accre- 
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tions;  Hobart  v.  Hall,  174  Fed.  438,  444,  465,  and  Hall  v.  Hobart,  186 
Fed.  428,  108  C.  CA.  348,  both  holding  under  Minnesota  law,  State 
has  no  title  to  bed  of  navigable  water  below  low- water  mark ;  McGilvra 
v.  Ross,  161  Fed.  399,  State  of  Washington  owns  land  beneath  inland 
navigable  lakes  to  high-water  mark;  State  v.  Gerbing,  56  Fla.  613, 
22  L.  R.  A.  (N.  S.)  337,  47  South.  356,  protraction  of  survey  lines  over 
navigable  river,  and  issue  of  patents  does  not  affect  title  of  State; 
Callahan  v.  Price,  26  Idaho,  754,  146  Pac.  735,  State  holds  title  to  bed 
of  Salmon  River;  State  v.  Jones,  143  Iowa,  404,  122  N.  W.  243,  owner 
of  land  bordering  non-navigable  lake  meandered  by  government  has 
title  to  water's  edge;  State  v.  Akers,  92  Kan.  177,  186,  197,  198,  Ann. 
Cas.  1916B,  543,  140  Pac.  640,  641,  644,  648,  State  may  regulate  removal 
and  sale  of  sand  from  beds  of  navigable  rivers;  State  v.  Bayou  Johnson 
Oyster  Co.,  130  La.  610,  58  South.  407,  land  under  all  waters  border- 
ing Gulf  of  Mexico  beneath  tide  passed  to  Louisiana  on  its  admission 
as  State;  State  v.  Korrer,  127  Minn.  66,  68,  69,  148  N.  W.  619,  620, 
621,  shore  owner  may  take  ore  from  space  between  high  and  low  water 
at  period  of  recession,  provided  State  does  not  require  it  for  public 
purposes;  Frank  v.  Goddin,  193  Mo.  394,  91  S.  W.  1058,  riparian  owner 
of  land  in  Missouri  owns  only  to  low-water  mark;  Moore  v.  Farmer, 
156  Mo.  48,  79  Am.  St.  Rep.  514,  56  S.  W.  498,  holding  where  sand-bar 
in  river  gradually  increased  in  size  and  became  of  permanent  nature, 
and  strong  current  at  first  ran  between  it  and  nearest  shore,  and 
channel  of  river  changed  so  that  it  was  separated  from  shore  by  only 
slough,  it  was  an  island  and  not  accretion;  McBaine  v.  Johnson,  155 
Mo.  201,  55  S.  W.  1034,  holding  island  in  Missouri  River  on  north  side 
of  channel  formed  by  gradual  recession  of  river  toward  the  south 
becomes  property  of  riparian  owner  on  north  shore;  Kinkead  v.  Tur- 
geon,  74  Neb.  5d5,  121  Am.  St.  Rep.  740,  13  Ann.  Gas.  43,  7  L.  R.  A. 
(N.  S.)  316,  109  N.  W.  746,  title  to  bed  of  navigable  river  is  in  State, 
and  rights  of  riparian  proprietor  are  bounded  by  banks ;  Coyle  v.  Smith, 
28  Okl.  152,  113  Pac.  957,  Congress  cannot,  as  condition  to  admission 
of  State,  limit  its  right  to  locate  its  capital;  Pacific  Milling  &  Elevator 
Co.  v.  City  of  Portland,  65  Or.  395,  46  L.  R.  A.  (N.  S.)  363,  133  Pac. 
81,  State  on  admission  became  owner  of  bed  and  banks  of  Willamette 
River  to  high-water  mark,  and  upland  owner  owns  only  to  such  mark; 
Hill  v.  Newell,  86  Wash.  230,  149  Pac.  952,  Federal  court  will  admin- 
ister law  of  State  as  to  extent  of  government  grant  bordering  navigable 
stream;  State  v.  Sturtevant,  76  Wash.  165,  135  Pac.  1037,  under  statute 
of  1895,  purchaser  of  shore  lands  outside  municipality  takes  them  sub- 
ject to  right  of  State  to  fix  harbor  line  in  event  land  comes  within 
municipality;  Brace  &  Herbert  Mill  Co.  v.  State,  49  Wash.  332,  95 
Pac.  281,  State  owns  shores  of  lake  below  high-water  mark  as  against 
riparian  owner,  and  use  by  such  owner  is  permissive  only;  Franzini 
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v.  Layland,  120  Wis.  82,  97  N.  W.  503,  unsurveyed  islands  in  navigable 
river  pass  with  conveyance  of  surveyed  land  to  which  they  are  appur- 
tenant; dissenting  opinion  in  Johnson  v.  Johnson,  14  Idaho,  589,  24 
L.  R.  A.  (N.  S.)  1240,  95  Pac.  510,  majority  holding  riparian  owner 
takes  to  thread  of  navigable  stream;  Packer  v.  Bird,  137  U.  S.  671, 
34  L.  Ed.  821,  11  Sup.  Ct.  212,  following  California  decisions,  confirming 
common-law  rule  as  to  riparian  rights;  Kaukauna  Water  Power  Co. 
v.  Green  Bay  etc.  Canal  Co.,  142  U.  S.  272,  35  L.  Ed.  1010,  12  Sup.  Ct. 
177,  holding,  in  Wisconsin,  where  riparian  owner  holds  to  midstream, 
State  may  condemn  for  public  use;  St.  Anthony  Falls  Water  Power 
Co.  v.  St.  Paul  Water  Commrs.,  168  U.  S.  361,  42  L.  Ed.  502,  18  Sup. 
Ct.  162,  holding  riparian  owners  can  acquire  no  vested  rights  as  aganist 
State;  Kenyon  v.  Knipe,  46  Fed.  313,  holding  dispute  as  to  whether 
patentee's  title  extends  below  high-water  mark  does  not  present  Fed- 
oral  question;  Webb.  v.  Demopolis,  95  Ala.  128,  21  L.  E.  A.  67,  13 
South.  293,  holding  boundary  in  Alabama  is  low- water  mark;  White 
v.  Leavy,  49  La.  Ann.  1688,  22  South.  943,  holding  State  patents  to 
marsh-land  are  to  be  construed  according  to.  State  laws;  Webber  v. 
Pere  Marquette  Boom  Co.,  62  Mich.  636,  30  N.  W.  472,  holding,  in 
Michigan,  riparian  owner  on  inland  lakes  owns  bed,  and  United  States 
patent  is  construed  accordingly;  Hall  v.  Alford,  114  Mich.  168,  38 
L.  R.  A.  207,  72  N.  W.  138,  holding,  under  Michigan  law,  person  hunting 
over  non-navigable  part  of  lake,  is  guilty  of  trespass;  Meyers  v.  St. 
Louis,  8  Mo.  App.  272,  holding,  under  Missouri  law,  State  cannot  im- 
pair owner's  right  to  wharf  out;  Barre  v.  Fleming,  29  W.  Va.  323;  1 
S.  E.  737,  asserting  State  law  to  effect  that  owner's  title  extends  to 
low-water  mark;  Hogg  v.  Beerman,  41  Ohio  St.  97,  52  Am.  Rep.  73, 
holding,  under  Ohio  law,  riparian  owner  may  hold  fee  to  land  under 
landlocked  bay;  Lewis  v.  Portland,  25  Or.  160,  42  Am.  St.  Rep.  782, 
22  L.  R.  A.  742,  35  Pac.  261,  holding  owners  wharfing  out  under  implied 
license  of  State  acquire  vested  rights  in  structures;  Eisenbach  v.  Hat- 
field, 2  Wash.  246,  12  L.  R.  A.  639,  26  Pac.  541,  asserting  State's  power 
to  grant  privilege  of  wharfing  out;  Priewe  v.  Wisconsin  State  Land 
etc.  Co.,  93  Wis.  546,  67  N.  W.  920,  holding,  as  State  law  gives  riparian 
owner  exclusive  right  of  access  to  navigable  lake  from  his  land,  it 
cannot  defeat  right  by  lowering  water  in  lake.  Wisconsin  rule  is 
stated  in  the  following:  June  v.  Purcell,  36  Ohio  St.  406,  Olson  v. 
Merrill,  42  Wis.  211,  Delaplaine  v.  Chicago  etc.  Ry.  Co.,  42  Wis.  225, 
24  Am.  Rep.  388,  Norcross  v.  Griffiths,  65  Wis.  608,  27  N.  W.  609, 
and  Willow  River  Club  v.  Wade,  100  Wis.  96,  42  L.  R.  A.  315,  76  N.  W. 
275,  where  State  law  recognizes  title  in  riparian  owner  to  thread  of 
stream,  subject  to  public  right  of  navigation  and  fishery;  but  see  dis- 
senting opinion  in  100  Wis.  109,  112,  114,  42  L.  R.  A.  328,  329,  76  N.  W. 
279,  280,  281,  Grand  Rapids  v.  Powers,  89  Mich.  102,  28  Am.  St  Rep. 
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280,  U  L.  E.  A,  503,  50  N.  W.  663,  both  arguendo;  Harden  v.  Jordan, 
140  U.  S.  382,  35  L.  Ed.  433,  11  Sup.  Ct.  812,  but  holding  as  common- 
law  rule  had  always  been  in  force  in  Illinois,  single  contrary  decision 
of  Supreme  Court  could  not  change  it  (but  see  dissenting  opinion  in  140 
U.  S.  402,  35  L.  Ed.  440,  11  Sup.  Gt.  838). 

Limited  in  McLennan  v.  Prentice,  85  Wis.  443,  55  N.  W.  770,  holding 
State  cannot  impair  rights  of  riparian  owner  by  grant  to  private 
individual. 

Distinguished  in  Scott  v.  Lattig,  227  U.  S.  243,  44  L.  R.  A.  (N.  S.) 
107,  57  L.  Ed.  496,  33  Sup.  Ct.  242,  island  in  navigable  river  in  public 
domain  remains  property  of  United  States  on  admission  of  State;  Utah 
Power  etc.  Co.  v.  United  States,  230  Fed.  338,  holding  under  Consti- 
tution of  United  States,  and  enabling  act  of  Utah  disclaiming  rights 
in  government  lands,  rights  to  use  of  water  on  such  lands  could  be 
acquired  only  by  consent  of  United  States. 

Grant  of  land  in  Iowa,  on  Mississippi  River,  extends  only  to  high-water 
mark. 

Approved  in  Mann  v.  Des  Moines  Water  Co.,  202  Fed.  865,  121 
C.  C.  A.  220,  State  can  use  bed  of  stream  for  purpose  of  supplying 
water  to  public,  and  prevent  removal  of  sand  therefrom  to  that  end; 
Donovan-Hopka-Ninneman  Co.  v.  Hope  Lumber  Mfg.  Co.,  194  Fed. 
648,  115  C.  C.  A.  1,  United  States  patent  conveys  land  only  to  high- 
water  mark  of  navigable  lake;  State  v.  Thompson,  134  Iowa,  27,  111 
N.  W.  329,  applying  rule  to  inland  lake;  dissenting  opinion  in  Kneeland 
v.  Korter,  40  Wash.  374,  1  L.  R.  A.  (N.  S.)  745,  82  Pac.  613,  majority 
holding  where  tide-lands  within  limits  of  railroad  grant  identified  and 
surveyed  prior  to  admission  of  State  railroad  entitled  to  land  under 
State  constitutional  provision  disclaiming  title  to  patented  tide-lands, 
though  patent  issued  after  Constitution;  Mann  v.  Tacoma  Land  Co., 
153  U.  S.  284,  38  L.  Ed.  718,  14  Sup.  Ct.  822,  holding  United  States 
land  laws  do  not  extend  to  tide-lands  within  State ;  Scranton  v.  Wheeler, 
57  Fed.  811,  6  C.  C.  A.  585,  Lamprey  v.  State,  52  Minn.  192,  38  Am.  St. 
Rep.  544,  18  L.  R.  A.  676,  53  N.  W.  1141,  and  Cooley  v.  Golden,  117  Mo. 
51,  56,  21  L.  R.  A.  307,  308,  23  S.  W.  106, 108,  all  holding  United  States 
grant  carries  title  only  to  high-water  mark;  Serrtn  v.  Grefe,  67  Iowa, 
198,  25  N.  W.  228,  holding  act  of  Congress  declaring  river  not  navi- 
gable will  not  extend  riparian  owner's  title;  Sage  v.  Mayor  etc.  of  New 
York,  154  N.  Y.  70,  61  Am.  St.  Rep.  695,  38  L.  R.  A.  610,  47  N.  E.  1098, 
holding  rule  applicable  to  navigable  rivers  in  New  York. 

State  may  authorize  municipal  corporations  to  build  wharves  and  levees 
on  navigable  river,  below  high-water  mark,  for  public  accommodation,  with- 
out compensating  adjacent  owners. 
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Approved  in  Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  790, 
holding  under  Iowa  Code  of  1897,  §  1990,  and  act  of  Congress  of  Feb- 
ruary 9,  1905,  corporation  organized  to  generate  electric  power  for  sale 
could  condemn  lands  to  utilize  water-power  of  river;  Board  of  Park 
Commrs.  v.  Taylor,  133  Iowa,  461,  108  N.  W.  930,  right  of  access  of 
riparian  owners  to  navigable  stream  does  not  prevent  State  from  assum- 
ing control  for  park  purposes  over  bed  and  banks  to  low-water  mark; 
Home  for  Aged  Women  v.  Commonwealth,  202  Mass.  432,  24  L.  R.  A. 
(N.  S.)  79,  89  N.  E.  128,  change  by  government  in  flow  of  tide  waters 
below  low-water  mark  for  benefit  of  navigation  is  not  taking  of  prop- 
erty of  riparian  owner,  though  affecting  his  right  of  access;  Chlopeck 
Fish  Co.  v.  Seattle,  64  Wash.  331,  333,  117  Pac.  238,  city  of  Seattle 
may  under  its  charter  extend  streets  over  tide-lands  and  construct 
gridiron  wharf  in  street  slip;  dissenting  opinion  in  Long  Sault  Dev. 
Co.  v.  Kennedy,  212  N.  Y.  21,  Ann.  Cas.  1915D,  56,  105  N.  E.  856, 
majority  holding  statute  granting  corporation  right  to  dam  river  for 
power  purposes  was  void  as  conveying  navigable  portion  of  river  to 
private  corporation  to  maintain  navigation  thereon;  Eldridge  v.  Treze- 
vant,  160  U.  S.  467,  40  L.  Ed.  499,  16  Sup.  Ct.  348,  asserting  power  of 
State  to  condemn  property  for  construction  of  levee;  Turner  v.  People's 
Ferry  Co.,  22  Blatchf.  277,  278,  21  Fed.  94,  95,  holding  individual  can- 
not enjoin  erection  of  ferry  slips;  Reighard  v.  Flinn,  194  Pa.  St.  356, 
44  Atl.  1082,  or  of  coal  hoist  on  public  wharf;  Pacific  Gas  Imp.  Co. 
v.  Ellert,  64  Fed.  437,  holding  State  may  dedicate  tide-lands  to  city 
for  laying  out  streets  without  compensating  riparian  owner;  Sage  v. 
Mayor  etc.  of  New  York,  154  N.  Y.  78,  61  Am.  St.  Rep.  602,  88  L.  R.  A. 
613,  47  N.  E.  1101,  holding  grantee  of  land  on  navigable  river  cannot 
restrain  improvements  of  navigation;  Ravenswood  v.  Flemings,  22 
W.  Va.  69,  46  Am.  Rep.  500,  following  rule. 

Distinguished  in  Van  Dolsen  v.  Mayor  etc.  of  New  York,  21  Blatchf. 
458,  17  Fed.  819,  holding  city  cannot  fill  in  land  in  front  of  riparian 
owner  and  cut  off  access  to  water. 

Right  to  erect  wharves.    Note,  40  L.  R.  A.  647. 

Street  bordering  on  river  must  be  regarded  as  Intended  for  purposes 
of  access  to  river,  and  the  usual  accommodations  of  navigation  in  such 
connection. 

Approved  in  McCloskey  v.  Pacific  Coast  Co.,  160  Fed.  800,  22  L.  R.  A. 
(N.  S.)  673,  87  C.  C.  A.  568,  dedication  of  land  bordering  sea  to  city 
for  street,  merged  in  public  right  acquired  by  one  grantor's  individual 
right  of  access  to  water,  and  his  successor  could  not  enjoin  obstructions 
to  his  access  in  front  of  his  land;  Conradt  v.  Miller,  2  Alaska,  436, 
granting  injunction  to  prevent  building  of  wharves  by  private  persons 
on  navigable  stream  in  front  of  plaintiff's  property;  Brown  v.  Asheville 
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Electric  Co.,  138  N.  C.  538,  107  Am.  St.  Rep.  554,  69  L.  R.  A.  631,  51 
S.  E.  64,  electric  light  company  granted  right  to  erect  poles  in  streets 
cannot  cut  down  trees  on  edge  of  sidewalks  without  compensating  abut- 
ting owners;  Potomac  Steamboat  Co.  v.  Upper  Potomac  Steamboat  Co., 
109  U.  S.  683,  27  L.  Ed.  1074,  3  Sup.  Ct.  452,  holding  United  States,  as 
owner  of  fee  in  street  in  Washington,  was  entitled  to  all  rights  incident 
thereto;  McMurray  v.  Mayor  etc.  of  Baltimore,  54  Md.  Ill,  and  Backus 
v.  Detroit,  49  Mich.  113,  43  Am.  Rep.  450,  13  N.  W.  380,  asserting  right 
of  city  to  wharf  out  from  street;  Pewaukee  v.  Savoy,  103  Wis.  279, 
79  N.  W.  439,  holding  riparian  rights,  incident  to  such  street,  belong 
to  public;  dissenting  opinion  in  Eisenbach  v.  Hatfield,  2  Wash.  275, 
12  L.  R.  A.  649,  26  Pac.  561,  arguing  that  dedication  of  such  street  did 
not  impair  owner's  right  to  wharfage  privileges. 

Distinguished  in  California  Nav.  etc.  Co.  v.  Union  Transp.  Co.,  126 
Cal.  439,  58  Pac.  938,  holding  dedication  of  country  road  along  river 
does  not  carry  right  to  land  freight  and  passengers  anywhere  throughout 
its  whole  length. 

Right  of  public  or  of  individuals  to  use  watercourses  as  highways, 
and  remedies  available  to  vindicate  right.    Note,  81  Am.  Dec  583. 

Riparian  owner's  right  to  access.    Note,  23  E.  R.  0.  160. 

In  Iowa,  city  may  grant  right  of  way  to  railroad  over  public  street  with- 
out compensating  adjacent  owner,  notwithstanding  fee  of  street  is  in  him. 

Approved  in  Sauer  v.  City  of  New  York,  206  U.  S.  550,  51  L.  Ed. 
1188,  27  Sup.  Ct.  686,  under  New  York  laws,  city  can  erect  elevated 
railway  for  public  use  in  street  without  compensating  abutting  owners; 
Whittaker  v.  Atlanta  etc.  R.  Co.,  143  Fed.  585,  under  Ga.  Civ.  Code,  §  2167, 
lot  owner  cannot  enjoin  construction  of  railroad  along  street  approved 
by  council,  on  ground  that  change  of  grade  will  injure  lot;  Shibley  v. 
Ft.  Smith  &  Van  Buren  Dist,  96  Ark.  426,  132  S.  W.  451,  statute  cre- 
ating improvement  district  for  bridge  construction  for  general  public 
gives  power  to  grant  to  public  utilities  right  to  use  bridge;  Athens 
Terminal  Co.  v.  Athens  Foundry  &  Mach.  Works,  129  Ga.  401,  58  S.  E. 
894,  State  cannot  authorize  commercial  railroad  to  lay  tracks  in  street 
without  compensating  abutting  owners;  Callen  v.  Columbus  Edison 
Electric  Light  Co.,  66  Ohio  St.  175,  64  N.  E.  143,  holding  placing  by 
private  lighting  company  of  poles  on  curve  in  street  and  stringing 
electric-light  lines  is  taking  property  within  meaning  of  section  9  of 
the  Bill  of  Rights ;  Blackwell  etc.  Ry.  Co.  v.  Gist,  18  Okl.  524,  90  Pac. 
891,  where  railroad  appropriates  vacated  street,  it  is  liable  to  adjacent 
owner  for  damages  caused  thereby;  State  v.  Cummings,  130  Tenn.  572, 
L.  R.  A.  1915D,  274,  172  S.  W.  291,  legislature  may  divert  fund  raised 
for  specific  road  by  bond  issue,  to  other  roads;  Illinois  Steel  Co.  v. 
Bilot,  109  Wis.  427,  84  N.  W.  857,  holding  land  covered  by  waters  of 


623  BARNEY  v.  KEOKUK.  94  U.  S.  324-342 

lakes  or  ponds,  though  in  form  conveyed  by  Federal  or  State  patent, 
is  vested  in  State  the  same  after  as  before  such  conveyance,  such  con- 
veyance being  void;  dissenting  opinion  in  Pack  v.  Schenectady  Ry.  Co., 
170  N.  Y.  311,  63  N.  E.  361,  holding  use  of  city  street  for  electric  rail- 
road is  additional  burden  on  property  rights  of  owners  of  fee,  subject 
to  easement  of  highway;  Burlington  Gas  Light  Co.  v.  Burlington  etc. 
Ry.  Co.,  165  U.  S.  372,  41  L.  Ed.  750,  17  Sup.  Ct.  360,  and  Perry  v.  New 
Orleans  etc.  R.  R.,  55  Ala.  425,  28  Am.  Rep.  748,  both  affirming  city's 
power  generally;  Montgomery  v.  Santa  Ana  etc.  Ry.  Co.,  104  Cal.  194, 
43  Am.  St.  Rep.  96,  25  L.  R.  A.  657,  37  Pac.  788,  denying  right  of  abut- 
ting owner  to  maintain  ejectment  against  railroad;  Randall  v.  Jackson- 
ville R.  R.  Co.,  19  Fla.  428,  holding  horse  railway,  properly  constructed, 
is  not  nuisance;  Howe  v.  West  End.  Ry.  Co.,  167  Mass.  50,  44  N.  E. 
388,  holding  city  may  grant  right  of  way  to  electric  railway  without 
compensating  abutting  owner;  Spencer  v.  Point  Pleasant  etc.  R.  R.  Co., 
23  W.  Va.  416,  420,  holding  laying  of  tracks,  pursuant  to  authority, 
is  not  taking  private  property  without  compensation;  Toledo  etc.  R.  Co. 
v.  Chisholm,  83  Fed.  654,  27  C.  C.  A.  663,  holding  persons  walking  on 
track  laid  in  public  street  are  not  trespassers. 

Limited  in  Pittsburgh  etc.  Ry.  Co.  v.  Hood,  94  Fed.  621,  36  C.  C.  A. 
423,  and  Mobile  etc.  Ry.  Co.  v.  Alabama  Ry.  Co.,  116  Ala.  58,  23  South. 
57,  holding,  where  city  charter  does  not  confer  such  power,  owner  of 
fee  may  enjoin  laying  of  track. 

Denied  in  Kucheman  etc.  v.  C,  C.  &  D.  etc.  Ry.  Co.,  46  Iowa,  369  (but 
see  dissenting  opinion,  p.  382.) 

Distinguished  in  State  v.  Superior  Court,  62  Wash.  114,  113  Pac.  583, 
holding  city  not  authorized  by  statute  to  permit  railroad  to  exclusively 
occupy  one-half  of  street  with  tracks;  John  J.  Smith  v.  Central  etc. 
Co.,  2  Ohio  C.  C.  266,  holding,  where  fee  is  in  abutting  owner,  city  can- 
not authorize  erection  of  telephone  poles. 

Abutter's  right  to  compensation  for  railroads  in  streets.    Note,  86 
L.  R  A.  (N.  S.)  701,  801. 

City  cannot  authorize  erection  of  permanent  buildings  on  public  street. 
Approved  in  Conradt  v.  Miller,  2  Alaska,  436,  granting  injunction 
to  prevent  building  of  wharves  by  private  persons  on  navigable  stream 
in  front  of  plaintiff's  property;  Coleman  v.  Frame,  26  Okl.  197,  31 
L.  R.  A.  (N.  S.)  556,  109  Pac.  930,  holding  municipal  control  of  streets 
is  subject  to  power  of  State;  Brand  v.  Multnomah  Co.,  38  Or.  92,  84 
Am.  St.  Rep.  775,  60  Pac.  392,  holding  fact  that  State  has  delegated 
paramount  control  of  certain  streets  to  municipality  does  not  prevent 
State  from  fixing  grade ;  Schwede  v.  Henrich  Bros.  Brewing  Co.,  29  Wash. 
26,  69  Pac.  364,  holding  permit  granted  to  private  corporation  by  board 
of  public  works  to  construct  railroad  tracks  on  street  conferred  no 
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rights  on  corporation,  as  granting  of  franchise  is  legislative  function; 
State  v.  Superior  Court,  26  Wash.  287,-66  Pac.  388,  holding  under 
Wash.  Const.,  art.  I,  §  16,  providing  private  property  shall  not  be 
taken  without  just  compensation,  erection  of  high  trestle  for  railway 
in  frontrof  plaintiff's  house  is  taking  of  property  for  which  compensa- 
tion must  be  made;  Theobold  v.  New  Orleans  etc.  Ry.  Co.,  66  Miss.  288, 
14  Am.  St.  Rep.  568,  4  L.  R.  A.  737,  6  South.  231,  and  White  v.  North- 
western North  Carolina  R.  R.  Co.,  113  N.  C.  616,  620,  37  Am*  St.  Rep. 
644,  646,  22  L.  R.  A.  629,  631,  18  S.  E.  332,  333,  both  holding  railroad 
cannot  narrow  street  by  grade  and  tracks  without  compensating  adjoin- 
ing owner;  Belcher  Sugar  Refining  Co.  v.  St.  Louis  Grain  Elevator  Co., 
82  Mo.  127,  holding  city,  having  condemned  property  for  use  as  wharf, 
cannot  authorize  construction  of  private  warehouses  thereon  without 
additional  compensation;  Story  v.  New  York  etc.  R.  R.  Co.,  90  N.  Y. 
155,  156,  holding  city  cannot  authorize  construction  of  elevated  railway 
in  street;  Willamette  Iron  Works  v.  Oregon  Ry.  etc.  Co.,  26  Or.  229, 
46  Am.  St.  Rep.  623,  29  L.  R.  A.  91,  37  Pac.  1017,  holding  erection  of 
elevated  approach  to  private  toll-bridge  is  additional  servitude  for  which 
compensation  must  be  made;  dissenting  opinion  in  Garrett  v.  Lake  Ro- 
land Ry.  Co.,  79  Md.  294,  24  L.  R.  A.  401,  29  Atl.  836,  majority  assert- 
ing power  of  city  to  authorize  construction  of  electric  railway  in  street; 
Selden  v.  Jacksonville,  28  Fla.  590,  29  Am.  St.  Rep.  294,  14  L.  R.  A.  379, 
10  South.  464,  discussing  question  whether  railroad  viaduct  would  be 
such  obstruction. 

Distinguished  in  In  re  City  of  New  York,  168  N.  Y.  148,  61  N.  E.  162, 
holding  the  city  of  New  York,  as  successor  to  rights  of  the  crown  un- 
der Dongan  charter  of  1686,  giving  it  authority  to  make  use  of  tide- 
land,  does  not  authorize  construction  on  tideway  of  Harlem  River  of 
speedway;  dissenting  opinion  in  Gustafson  v.  Hamm,  56  Minn.  340,  22 
L.  R.  A.  568,  57  N.  W.  1056,  majority  holding  adjacent  owner  had 
right  of  action  against  railroad  for  damage  resulting  from  tracks. 

Whether  legal  title  to  street  is  In  public  or  individuals  cannot  affect 
public  right  therein. 

Approved  in  Richardson  v.  City  of  Sioux  City,  136  Iowa,  441,  113 
N.  W.  930,  considering  liability  of  city  to  abutting  owner  for  change 
of  grade  of  street;  Kellogg  v.  Cincinnati  Traction  Co.,  80  Ohio  St. 
343,  17  Ann.  Cas.  242,  23  L.  R.  A.  (N  S.)  158,  88  N.  E.  885,  city  may 
permit  opposite  owners  to  bridge  street  to  convey  freight  when  so  re- 
lieving traffic  on  street ;  La  Crosse  v.  Cameron,  80  Fed.  277,  25  C.  C.  A. 
399,  holding  public  right  may  be  acquired  by  prescription,  although 
city  recognizes  title  in  individual;  Webb  v.  Demopolis,  95  Ala.  131, 
21  L.  R.  A.  69,  13  South.  294,  holding  long-continued  obstruction  of 
public  street  cannot  bar  public  rights;  Fulton  etc.  v.  Short  Route  Ry. 
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Co.,  85  Ky.  660,  7  Am.  St.  Rep.  623,  4  S.  W.  334,  holding  elevated  rail- 
way is  not  unreasonable  obstruction  in  street;  Home  Building  Co.  v. 
Roanoke,  91  Va.  59,  20  S.  E.  897,  holding  ownership  of  fee  does  not 
affect  city's  right  to  establish  grades;  dissenting  opinion  in  Western 
Union  Tel.  Co.  v.  Williams,  86  Va.  713,  8  L.  R.  A.  435,  11  S.  E.  Ill, 
majority  holding  erection  of  telegraph  poles  in  street,  constitutes  addi- 
tional servitude  on  land;  Gratz  v.  Land  &  River  Imp.  Co.,  82  Fed.  390, 

40  L.  R.  A.  402,  27  C.  C.  A.  305,  and  Chicago  etc.  Ry.  Co.  v.  Kelley,  105 
Iowa,  108,  109,  74  N.  W.  935,  both  arguendo. 

Relative  rights  of  the  State  and  of  riparian  owners  in  navigable 
waters.    Note,  127  Am.  St.  Rep.  44. 

Packet  depot  is  necessary  adjunct  to  steamboat  landing,  and  city  may 
authorize  Its  construction  under  general  power  to  erect  wharves  and  levees. 

Approved  in  Muhlker  v.  New  York  etc.  R.  R.  Co.,  197  U.  S.  567,  49 
L.  Ed.  876,  25  Sup.  Ct.  522,  owner  of  realty  abutting  on  city  street  who 
has  contract  right  to  easement  of  light  and  air  may  enjoin  change  from 
surface  to  elevated  railroad  made  under  statutory  command;  Belcher 
Sugar  Refining  Co.  v.  St.  Louis  Grain  Elevator  Co.,  101  Mo.  202,  8  L.  R.  A. 
804,  13  S.  W.  825,  holding  city  may  authorize  construction  of  warehouse 
to  be  used  in  connection  with  wharf;  Mc Alpine  v.  Chicago  etc.  Ry.  Co., 
68  Kan.  212,  64  L.  R.  A.  85,  75  Pac.  75,  arguendo. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Scranton  v.  Wheeler, 
179  U.  S.  182,  45  L.  Ed.  144,  21  Sup.  Ct.  64,  holding  suit  by  riparian 
owner  to  prevent  interference  with  his  rights  in  submerged  waterfront 
by  officer  of  United  States  in  possession  of  government  pier  is  not  suit 
against  United  States;  Thorpe  v.  Clanton,  10  Ariz.  99,  85  Pac.  1062, 
to  point  that  there  is  no  distinction  between  common  law  and  statutory 
dedication  of  street  as  to  public  right  of  use. 

94  XT.  8.  343-347,  24  I*.  Ed.  229,  FIRST  NAT.  BANK  V.  WHITMAN. 

Payee  of  unaccepted  check  cannot  maintain  suit  against  bank  to  recover 
amount  of  check. 

Approved  in  Love  v.  Ardmore  Stock  Exch.,  5  Ind.  Ter.  216,  6  Ann. 
Oas.  183,  67  L.  R.  A.  617,  82  S.  W.  726;  Lonier  v.  State  Savings  Bank, 
149  Mich.  485,  112  N.  W.  1119,  Standard  Trust  Co.  v.  Commercial  Nat. 
Bank,  166  N.  C.  120,  81  S.  E.  1077,  and  Walters  Nat.  Bank  v.  Bantock, 

41  Okl.  159,  L.  B.  A.  1915C,  531,  137  Pac.  720,  all  following  rule;  Macy 
v.  Roedenbeck,  227  Fed.  352,  draft  issued  by  bank  on  correspondent 
bank  holding  collateral  to  secure  account  generally  does  not  operate,  as 
between  drawer  and  payee,  as  equitable  assignment  of  any  interest  in 
collateral;  Satterwhite  v.  Melczer,  3  Ariz.  167,  24  Pac.  185,  holding 
bank  not  liable  to  holder  of  check  drawn  by  general  depositor  for  its 
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refusal  to  pay  check,  though  it  has  sufficient  funds  of  drawer  to  pay 
amount  called  for;  0.  J.  Lewis  Mercantile  Co.  v.  Harris,  101  Ark.  7, 
37  L.  R.  A.  (N.  S.)  544,  140  S.  W.  982,  drawee  of  draft  payable  to  order 
pays  at  his  peril  of  forged  indorsement;  Sims  v.  American  Nat.  Bank, 
98  Ark.  7,  135  S.  W.  359,  applying  rule  to  draft;  Pullen  v.  Placer 
County  Bank,  138  Cal.  173,  94  Am.  St.  Rep.  23,  71  Pac.  84,  holding  bank 
paying  check  to  payee,  after  notice  of  death  of  drawer,  is  liable  to 
estate  of  drawer;  Lieber  v.  Fourth  Nat.  Bank,  137  Mo.  App.  172,  173, 
175,  117  S.  W.  677,  678,  holding  bank  paying  check  on  forged  indorse- 
ment liable  to  drawer,  who  promptly  notified  bank  on  having  cause  to 
suspect  forgery;  Union  Biscuit  Co.  v.  Springfield  Grocer  Co.,  143  Mo. 
App.  308,  126  S.  W.  998,  holding  bank  liable  for  payment  on  customer 's 
forged  draft ;  Guthrie  Nat.  Bank  v.  Gill,  6  Okl.  563,  54  Pac.  435,  where 
depositor  makes  draft  on  his  bank  and  then  makes    assignment    for 
creditors,  refusal  of  payment  of  draft  when  presented  after  assignment 
does  not  give  right  of  action  against  drawee;  Main  Street  Bank  v. 
Planters'  Nat.  Bank,  116  Va.  139,  81  S.  E.  25,  payment  by  fraudulent 
check  does  not  discharge  debt;  dissenting  opinion  in  Burton  v.  United 
States,  196  U.  S.  309,  49  L.  Ed.  491,  25  Sup.  Ct.  243,  majority  holding 
indictment  charging  receipt  of  «heck  at  St.  Louis  and  alleging  payment 
thereon  there  not  supported  by  evidence  of  receipt  of  St.  Louis  check  in 
Washington,  deposited  in  local  bank,  and  paid  at  St.  Louis^  where 
amount  thereof  immediately  on  deposit,  credited  by  Washington  bank 
to  defendant;  St.  Louis  etc.  Ry.  Co.  v.  Johnston,  133  U.  S.  574,  33 
L.  Ed.  686,  10  Sup.  Ct.  392,  Colorado  Nat.  Bank  v.  Boettcher,  5  Colo. 
189,  40  Am.  Rep.  143,  Grammel  v.  Carmer,  55  Mich.  203,  54  Am  Rep. 
365,  21  N.  W.  419  (but  see  dissenting  opinion,  p.  214,  21  N.  W.  424), 
Brennan  v.  Merchants '  etc.  Nat.  Bank,  62  Mich.  348,  28  N.  W.  883,  and 
Cincinnati  etc.  R.  R.  Co.  v.  Metropolitan  Nat.  Bank,  54  Ohio  St.  68, 
56  Am.  St.  Rep.  701,  31  L.  R.  A.  655,  42  N.  E.  701,  all  holding  bank's 
refusal  to  pay  does  not  give  right  of  action;  State  v.  Bank  of  Com- 
merce, 49  La.  Ann.  1078,  22  South.  207,  holding  bank's  refusal  to  pay 
check  was  not  act  of  insolvency;  Schuler  v.  Laclede  Bank,  27  Fed.  425, 
Georgia  Seed  Co.  v.  Talmadge,  96  Ga.  258,  22  S.  E.  1002,  Harrison  v. 
Wright,  100  Ind.  522,  50  Am.  Rep.  810,  and  Dickinson  v.  Coates,  79 
Mo.  252,  49  Am.  Rep.  230,  all  holding  check  does  not  operate  as  assign- 
ment of  part  of  deposit;  Laclede  Bank  v.  Schuler,  120  U.  S.  514,  30 
L.  Ed.  705,  7  Sup.  Ct.  646,  and  Fourth  Street  Bank  v.  Yardley,  165  U.  S. 
643,  41  L.  Ed.  860,  17  Sup.  Ct.  440,  both  holding  check  does  not  give 
priority  over  other  claimants  to  fund  on  deposit;  In  re  Smith,  22  Fed. 
Cas.  406,  holding  insolvency  of  drawer  gives  no  right  of  action  against 
bank;  Thompson  v.  Sioux  Falls  Nat.  Bank,  150  U.  S.  244,  37  L.  Ed. 
1068,  14  Sup.  Ct.  99,  McGinnis  v.  Flynn,  23  Blatchf.  469,  27  Fed.  36, 
and  Woods  v.  Ayres,  39  Mich.  351,  33  Am.  Rep.  400,  all  arguendo. 
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Distinguished  in  Bank  of  Indian  Territory  v.  First  Nat.  Bank,  109 
Mo.  App.  671,  83  S.  W.  537,  payment  of  draft  by  drawee  estops  him 
from  showing  that  he  was  mistaken  in  supposing  he  had  money  in 
his  hands  to  pay  it;  Cincinnati  Oyster  etc.  Co.  v.  National  etc.  Bank, 
4  Ohio  C.  C.  137,  holding  check  operates  as  equitable  assignment  and 
gives  priority  over  other  creditors. 

Right  of  holder  to  sue  for  refusing  to  honor  check.    Note,  19  Am. 
Dec.  422. 

Check,  whether  assignment  of  fund.    Note,  19  Am,  St.  Rep.  610. 

Right  of  action  by  payee  of  check  before  acceptance  by  drawer. 
Note,  22  Am.  Rep.  186. 

Action  by  payee  against  drawee  of  unaccepted  check.    Note,  45 
Am.  Rep.  355. 

Right  of  action  of  holder  of  check  against  drawee.    Note,  96  Am. 
Dec.  132. 

Ordinary  bank  check  as  assignment  of  funds  of  drawer.    Notea  5 
Ann.  Oas.  189. 

By  formally  accepting  check,  bank  places  itself  in  position  of  accepter 
of  bill  of  exchange. 

Approved* in  Hoss  v.  United  States,  232  Fed.  333,  applying  rule  to 
cashier's  check  whereby  bank,  through  its  agent,  becomes  drawer,  and 
by  its  agent  issuing  check  becomes  accepter. 

Certification  of  check  discharges  drawer.      ' 

Approved  in  Smith  v.  Field,  19  Idaho,  563,  Ann.  Oas.  19120,  354,  114 
Pac.  670,  following  rule ;  Noble  v.  Doughten,  72  Kan.  354,  83  Pac.  1054, 
determining  lack  of  diligence  where  substituted  check  sent  through 
clearing-house  on  day  after  its  receipt;  Minot  v.  Russ,  156  Mass.  461, 
32  Am.  St.  Rep.  475,  16  L.  R.  A.  512,  31  N.  E.  490,  holding,  where  bank 
fails  after  certification,  drawer  is  discharged;  Pickle  v.  Muse,  88  Tenn. 
385,  386, 17  Am.  St.  Rep.  902,  903,  7  L.  R.  A.  94,  96,  12  S.  W.  920,  hold- 
ing,  by  accepting  check,  bank  renders  itself  liable  for  unauthorized 
payment ;  Anderson  v.  Gill,  79  Md.  320,  47  Am.  St.  Rep.  408,  25  L.  R.  A. 
204,  29  Atl.  530,  holding  acceptance  by  payee  of  drawer's  check,  in  lieu 
of  money,  discharges  drawer. 

Denied  in  Voorhes  v.  Hesket,  1  Ohio  C.  C.  5,  holding  drawer  liable 
where  due  notice  of  bank's  failure  given. 

Certified  checks.    Notes,  128  Am.  St.  Rep.  697;  89  Am.  Dec.  442, 
443. 

Effect  of  certification  of  check  on  liability  of  drawer  or  indorser. 
Note,  11  Ann,  Gas.  245. 
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Effect  of  certification  of  check  on  drawer's  liability.    Note,   16 
L.  R.  A.  510. 

Certification  of  check  as  release  of  drawer  or  indorser.    Note,  9 
L.  R.  A.  (N.  S.)  698. 

Settlement  of  account  between  United  States  treasurer  and  national 
bank,  as  depositary,  and  crediting  bank  with  amount  of  checks  paid,  does 
not  preclude  former  from  showing  that  indorsement  was  forged. 

Approved  in  Western  Union  Tel.  Co.  v.  Bi-Metallic  Bank,  17  Colo. 
App.  233,  68  Pac.  116,  where  bank  paid  check  on  face  of  indorsement, 
which  was  made  to  "Daley,"  while  check  was  payable  to  Daily,  bank  is 
liable;  Leather  Mfrs.  Bank  v.  Merchants'  Bank,  128  U.  S.  34,  32  L.  Ed. 
344,  9  Sup.  Ct.  4,  Rice  v.  Citizens'  Nat.  Bank  (Ky.),  51  S.  W.  455, 
Henderson  Trust  Co.  v.  Ragan  (Ky.),  52  S.  W.  848,  and  Shipman  v. 
Bank  of  State  of  New  York,  126  N.  T.  327,  328,  22  Am.  St.  Rep.  826,  828, 
12  L.  R.  A.  796, 27  N.  E.  373,  all  holding  bank  liable  for  payment  on  forged 
indorsement;  Hardy  v.  Chesapeake  Bank,  51  Md.  587,  34  Am.  Rep.  330, 
holding  lapse  of  time  raises  only  prima  facie  presumption  that  account 
was  correct ;  Brixen  v.  Deseret  Nat.  Bank,  5  Utah,  512, 18  Pac.  45,  holding 
.drawer's  delay  in  discovering  forged  indorsement  does  not  discharge 
bank ;  Wind  v.  Fifth  Nat.  Bank,  39  Mo.  App.  80,  holding  bank  is  bound 
to  show  injury  from  depositor's  delay  to  communicate  facts. 

Distinguished  in  Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117  U.  S. 
107,  29  L.  Ed.  816,  6  Sup.  Ct.  660,  holding,  where  bank  is  prejudiced  by 
drawer's  failure  to  communicate  facts,  latter  is  alone  liable;  Kansas 
City  etc.  R.  R.  Co.  v.  Ivy  Leaf  Coal  Co.,  97  Ala.  709,  12  South.  397, 
holding,  where  agent  had  authority  to  indorse,  but  authority  was  lim- 
ited, bank  paying  without  knowledge  is  not  liable. 

.  Estoppel  of  bank  to  impeach  account  stated  in  pass-book.    Note,  18 
Ann.  Gas.  331. 

Payment  of  check  npon  unauthorized  indorsement  does  not  amount  to 
acceptance,  creating  privity  of  contract  with  real  owner. 

Approved  in  National  Dredging  Co.  v.  President  etc.  Farmers1  Bank, 
6  Pcnne.  (Del.)  588,  130  Am.  St.  Rep.  158,  16  L.  R.  A.  (N.  S.)  593,  69 
Atl.  610,  where  methods  of  conducting  business  by  depositor  were  such 
as  to  warrant  bank  in  paying  forged  check,  bank  is  not  liable  to  depositor 
for  amounts  so  paid;  Merchants'  Bank  v.  Prudential  Ins.  Co.,  110  Mo. 
App.  66,  84  S.  W.  102,  indorsement  of  payee's  name  on  check  without 
authority  creates  no  privity  of  contract  between  drawer  and  drawee; 
Kenneth  Inv.  Co.  v.  National  Bank  of  the  Republic,  96  Mo.  App.  144, 
70  S.  W.  179,  holding  where  bank  paid  checks  upon  forged  signature 
of  depositor's  bookkeeper,  it  was  liable  to  depositor;  Houston  Grocer 
Co.  v.  Farmers'  Bank  of  Mt.  Vemon,  71  Mo.  App.  136,  holding  suit 
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would  not  He  against  bank;  Thomson  v.  Bank  of  British  North  America, 
82  N.  T.  7,  8,  9,  holding  payment  on  forged  indorsement  does  not  dis- 
charge drawer. 

Denied  in  Jackson  v.  National  Bank  of  McMinnville,  92  Tenn.  157, 
86  Am.  St.  Rep.  83,  18  L.  R.  A.  666,  20  S.  W.  802,  holding  opposite  rale 
in  force  in  Tennessee. 

Check  as  payment.    Note,  54  Am.  Rep.  782. 

Application  of  deposit  by  bank  to  depositor's  debt.    Note,  28  Am. 
Rep.  50. 

04  U.  8.  348-350,  24  I..  Ed.  194,  EX  PARTE  FUPPIN. 

Jurisdiction  of  court  continues  until  judgment  is  satisfied. 
Approved  in  Ferriday  v.  Middlesex  Banking  Co.,  118  La,  791,  43 
South.  411,  where  Federal  court  acquired  jurisdiction  on  removal  from 
State  court,  it  retains  it  till  judgment  is  satisfied,  and  can  stay  pro- 
ceedings in  State  court;  The  Elmira,  16  Fed.  135,  136,  137,  holding 
order  quashing  execution  is  not  final  and  appealable;  King  v.  *Davis, 
137  Fed.  233,  arguendo. 

Mandamus  lies  to  compel  Inferior  court  to  render  judgment,  but  not  to 
direct  judgment. 

Approved  in  United  States  v.  Marshall,  122  Fed.  430,  58  C.  C.  A. 
410,  holding  where  pending  appeal  from  adverse  judgment  in  ejectment 
defendant  brought  suit  to  condemn  right  of  way  and  obtained  an  order 
for  possession  pendente  lite  on  affirmance  of  judgment  in  ejectment, 
enforcement  of  order  of  restitution  would  be  suspended  and  suspension 
could  only  be  reviewed  by  appeal;  United  States  v.  Interstate  Com- 
merce Commission,  37  App.  D.  C.  278,  mandamus  lies  to  compel  com- 
merce commission  to  act  on  application  of  carrier  to  establish  through 
rates  by  connecting  lines ;  Ex  parte  Schwab,  98  U.  S.  241,  25  L.  Ed.  105, 
refusing  writ  to  compel  court  to  set  aside  injunction;  Ex  parte  Burtis, 
103  U.  S.  238,  26  L.  Ed.  392,  to  compel  judge  to  require  person  to  obey 
subpoena ;  In  re  Parsons,  150  U.  S.  156,  37  L.  Ed.  1037,  14  Sup.  Ct.  52, 
to  compel  vacation  of  orders  removing  court  officer. 

Mandamus  does  not  lie  to  compel  an  Inferior  court  to  reverse  decision 
made  in  exercise  of  its  legitimate  jurisdiction. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218,  34  Sup.  Ct. 
722,  mandamus  does  not  lie  to  review  refusal  to  remand  to  State  court 
where  citizenship  and  amount  gave  jurisdiction,  unless  made  otherwise 
by  employers'  liability  act ;  Ex  parte  Perry,  102  U.  S.  186,  26  L.  Ed.  45, 
refusing  writ  to  compel  judge  to  vacate  order  granting  stay  of  proceed- 
ings ;  Ex  parte  Morgan,  114  U.  S.  175,  29  L.  Ed.  136,  5  Sup.  Ct.  825,  to 
compel  court  to  amend  judgment  to  conform  to  finding;  In  re  Humes, 
149  U.  S.  194,  87  L.  Ed.  699,  13  Sup.  Ct.  837,  to  compel  court  to  vacate 
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judgment  against  parties  improperly  joined;  Stroheim  v.  Deimel,  77 
Fed.  805,  23  C.  C.  A.  467,  to  compel  revocation  of  discharge  of  pris- 
oner held  tinder  ca.  sa. ;  United  States  v.  Arnold,  69  Fed.  991, 16  C.  C.  A. 
575,  arguendo. 

Distinguished  in  State  v.  Supple,  22  Mont.  189,  56  Pae.  22,  holding 
mandamus  lies  to  compel  court  stenographer  to  do  duty  where  court 
refuses  to  order  him. 

94  U.  8.  351-371,  24  L.  Ed.  195,  CBOMWEI3.  v.  SAO  COUNTY. 

Judgment  on  the  merits  is  absolute  bar  to  subsequent  action  upon  same 
demand,  concluding  parties  and  privies,  not  only  as  to  matters  offered  and 
received  to  sustain  or  defeat  action,  but  as  to  any  other  admissible  matter 
which  might  have  been  offered. 

Approved  in  Triska  v.  Miller,  86  Neb.  507,  125  N.  W.  1072,  First  Nat. 
Bank  v.  Gibson,  74  Neb.  234,  104  N.  W.  175,  Engle  v.  Legg,  39  Okl. 
481,  135  Pac.  1060,  and  Davis  v.  Davis,  24  S.  D.  484,  124  N.  W.  719,  all 
following  rule;  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  131,  51 
L.  Ed.  741,  27  Sup.  Ct.  442,  decree  on  demurrer  dismissing,  on  merits, 
suit  to  establish  trust  in  lands  in  favor  of  railroad,  which  set  up  grant 
of  July  2,  1864,  as  basis  of  title,  bars  railroad  from  asserting  in  eject- 
ment suit  by  defendant  that  it  had  acquired  title  under  act  of  March  3, 
1875,  or  by  limitations ;  Fayerweather  v.  Ritch,  195  U.  S.  300,  49  L.  Ed. 
210,  25  Sup.  Ct.  58,  holding  validity  of  releases  res  adjudicata  where 
decree  would  not  have  been  rendered  without  upholding  releases ;  United 
States  Trust  Co.  v.  New  Mexico,  183  U.  S.  540,  46  L.  Ed.  319,  22  Sup.  Ct. 
174,  holding  reversal  by  Supreme  Court  of  United  States  of  an  order 
dismissing  petition  claiming  lien  for  taxes  on  ground  that  it  presented 
no  claim  against  property  or  parties  is  an  adjudication  that  upon  face 
of  petition  a  valid  claim  was  presented  and  is  conclusive  of  such  prima 
facie  validity;  Mitchell  v.  First  Nat.  Bank,  180  U.  S.  481,  45  L.  Ed. 
632,  21  Sup.  Ct.  421,  holding  denial  of  claim  against  insolvent's  estate 
by  State  court  precludes  claimant  from  thereafter  proceeding  against 
insolvent  in  Federal  court  in  suit  begun  before  proceedings  were  insti- 
tuted in  State  court;  Werlein  v.  New  Orleans,  177  U.  S.  396,  44  L.  Ed. 
820,  20  Sup.  Ct.  685,  holding  city's  claim  that  land  which  it  holds  by 
dedication  for  public  use  cannot  be  legally  sold  under  judgment  against 
city  is  conclusively  defeated  by  decision  against  city  in  suit  for  injunc- 
tion against  sale  on  ground  of  its  illegality;  Schnepfe  v.  Schnepfe,  230 
Fed.  784,  where  executor  was  sued  by  widow  on  antenuptial  contract  of 
testator,  he  represented  heirs,  and  heirs  were  bound  by  judgment  for 
widow,  though  executor  failed  to  set  up  all  defenses;  Hewitt  v.  Great 
Western  Beet  Sugar  Co.,  230  Fed.  398,  judgment,  in  suit  to  foreclose 
mortgage  on  property  of  corporation,  that  receiver's  certificates,  issued 
by  receiver  appointed  in  suit  to  which  mortgagee  was  not  party,  were 
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first  lien,  though   plaintiff  took  no    steps  to    put    priority  in  issue,  is 
conclusive  in  subsequent  suit  to  set  it  aside  on  ground  that  such  judg- 
ment was  outside  issues;  Linton  v.  Omaha  Wholesale  Produce  Market 
House  Co.,  218  Fed.  334,  133  C.  C.  A.  336,  where  party  was  made  de- 
fendant in  quiet  title  suit,  though  his  capacity  as  trustee  was  not  dis- 
closed  by   bill,   but  such   interest   was   attributed    to  him,    judgment 
for  plaintiff  barred  subsequent  suit  by  such  party  as  trustee;  Swift  v. 
McFarland,  215  Fed.  456,  judgment  in  State  court  based  on  construction 
of  contract  held  conclusive  in  later  suit  between  parties  thereto ;  Buchlcr 
v.  Black,  213  Fed.  888,  rulings  on  objections  by  minority  stockholders 
to  claims  of  defendants  against  corporation  in  receivership  proceeding 
and  confirmation  of  sale  to  defendants  were  res  adjudicata  as  to  validity 
of  sale  in  suit  to  set  it  aside  for  fraud ;  Intermela  v.  Perkins,  213  Fed. 
108,  failure  to  consider  certain  defenses  is  not  ground  for  restraining 
enforcement  of  judgment ;  Canton-Hughes  Pump  Co.  v.  Llera,  205  Fed. 
212,  123  C.  C.  A.  397,  judgment  for  amount  within  jurisdiction  of  court 
on  counterclaim  establishes  existence  of  remainder  and  does  not  bar 
suit  thereon ;  Fitch  v.  Stanton  Tp.  190  Fed.  314,  111  C.  C.  A.  210,  judg- 
ment as  to  validity  of  bonds  in  suit  on  coupons  is  res  adjudicata  in  sub- 
sequent suit  on  other  coupons;  Mound  City  Co.  v.  Castleman,  187  Fed. 
926,  110  C.  C.  A.  55,  decree  in  partition  suit  in  State  court  held  to  estop 
party  thereto  from  maintaining  in  Federal  court  any  claim  which  could 
have  been  adjudicated  in  prior  suit ;  Troxell  v.  Delaware,  L.  &  W.  R.  Co., 
185  Fed.  542,  judgment  in  suit  under  State  statute  by  widow  for  death 
of  husband  bars  subsequent  suit  by  her  as  administratrix  under  em- 
ployers' liability  act;  Harrison  v.  Clarke,  182  Fed.  768,  105  C.  C.  A. 
197,  applying  rule  to  judgment  for  services  in  suit  to  wind  up  part-  * 
nership;  Mound  City  Co.  v.  Castleman,  177  Fed.  516,  decree  in  parti- 
tion suit  in  State  court  as  to  effect  of  alleged  advances  by  one  defendant 
to  common   ancestor  bars    action  in    Federal    court  on  same   ground; 
Millie  Iron  Mining  Co.  v.  McKinney,  172  Fed.  46,  48,  96  C.  C.  A.  156, 
where  opinion  is  included  in  bill  of  exceptions,  it  is  admissible  in  an- 
other case  for  purpose  of  determining  what  questons  were  concluded  by 
judgment;  United  States  v.  Southern    Pac.  R.  Cow,  167    Fed.  514,  93 
C.  C.  A.  146,  decree  quieting  government  title  against  claims  of  railroad 
is  conclusive  against  railroad  as  to  its  right  to  select  such  lands  as  lieu 
lands  under  grants  then  in  force;  Fingers-Bigger  v.  Young,  166  Fed. 
87,  91  C.  C.  A.  510,  judgment  against  director  by  stockholder  suing  on 
behalf  of  corporation  held  conclusive  in  action  by  same  party  to  recover 
from  director  for  neglect  of  duty  as  plaintiff's  agent  to  care  for  his 
interests  in  corporation;  Union  Pac.  R.  Co.  v.  Mason  City  &  Ft.  Dodge 
R.  Co.,  165  Fed.  850,  91  C.  C.  A.  530,  applying  rule  in  contempt  pro- 
ceeding based  on  prior  judgment;  Roth  v.  Mutual  Reserve  Life  Ins.  Co., 
162  Fed.  285,  89  C.  C.  A.  262,  questions  determined  by  appellate  court 
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will  not  be  considered  on  second  appeal ;  D'Arcy  v.  Staples  ft  Hanf  ord 
Co.,  161  Fed.  735,  88  C.  C.  A.  606,  decree  as  to  validity  of  patent  and 
infringement  is  conclusive  in  second  suit,  party  to  which  had  complete 
control  of  defense  of  first  suit,  though  not  party  thereto;  Ex  parte 
Loung  June,  160  Fed.  254,  holding  judgment  discharging,  on  consent 
of  United  States,  Chinese  held  on  charge  of  being  unlawfully  in  United 
States,  is  not  judgment  on  merits;  Robinson  v.  American  Car  etc.  Co., 
159  Fed.  132,  86  C.  C.  A.  321,  dismissal  on  merits  of  bill  for  infringe- 
ment bars  action  at  law  between  same  parties  for  infringement  of  same 
patent  by  same  device;  Hamilton  County  v.  Montpelier  Savings  Bk.  etc. 
Co.,  157  Fed.  26,  84  C.  C.  A.  523,  judgment  as  to  validity  of  original 
county  bonds  is  conclusive  in  action  on  funding  bonds  issued  to  take  up 
original;  Stewart  v.  Board  of  Trustees  of  Park  College,  156  Fed.  775, 
84  C.  C.  A.  451,  decree  of  State  court  on  demurrer  in  suit  to  cancel 
mortgage  and  foreclosure  deed  bars  subsequent  suit  in  Federal  court; 
Benker  v.  Meyer,  154  Fed.  296,  83  C.  C.  A.  270,  judgment  of  State 
court  against  foreign  administrator  as  to  attachment  on  property  of 
estate  is  conclusive  against  local  administrators  in  suit  to  recover  land 
from  purchaser  under  former  judgment ;  Warren  -  Featherbone  Co.  v. 
De  Camp,  154*  Fed.  199,  decree  declaring  patent  void  in  bar  to  suit 
against  exclusive  sales  agent  of  alleged  infringing  device ;  St.  Louis  etc. 
R.  Co.  v.  Wabash  R.  Co.,  152  Fed.  861,  81  C.  C.  A.  643,  decree  for  con- 
tinuous use  of  right  of  way  is  conclusive  in  action  to  enforce  same; 
Bredin  v.  National  Metal  Weatherstrip  Co.,  147  Fed.  743,  interlocutory 
decree  in  infringement  suit  is  conclusive  in  subsequent  suit  where  it 
has  ripened  into  final  decree;  United  States  Tastener  Co.  v.  Bradley, 
143  Fed.  530,  decree  of  dismissal  for  failure  to  prosecute  is  not  res 
adjudicata;  Robinson  v.  American  Car  etc.  Co.,  142  Fed.  172,  decree  in 
infringement  suit  submitted  on  pleadings  sustaining  sufficiency  of  an- 
swer denying  plaintiff  was  inventor  of  device  bars  second  suit  for  in- 
fringement; Westinghouse  Air  Brake  Co.  v.  Kansas  City  So.  Ry.  Co., 
137  Fed.  31,  71  C.  C.  A.  1,  upholding  joinder  of  cause  of  action  on  me- 
chanic's lien  with  cause  of  action  on  equitable  preference ;  Groton  Bridge 
etc.  Co.  v.  Clark  etc.  Brick  Co.,  136  Fed.  34,  68  C.  C.  A.  577,  where, 
in  action  on  contract,  defendant  answers  and  counterclaims  for  dam- 
ages for  breach  by  plaintiff,  and  fails  to  appear  at  trial,  judgment  bars 
subsequent  suit  on  same  facts  set  up  in  counterclaim;  Gordon  v.  Ware 
Nat.  Bank,  132  Fed.  449,  67  L.  R.  A.  550,  65  C.  C.  A.  580,  judgment 
foreclosing  pledge  of  life  insurance  policy  bars  administrator  from 
claiming  proceeds ;  Allen  v.  City  of  Davenport,  132  Fed.  221,  65  C.  C.  A. 
641,  where  in  suit  by  property  owners  street-paving  contract  declared 
void  and  enforcement  of  assessment  enjoined,  judgment  barred  suit 
by  city  to  enforce  lien  on  quantum  meruit  under  curative  statute ;  Third 
Nat.  Bank  v.  Atlantic  City,  130  Fed.  754,  65  C.  C.  A.  177,  applying 
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rale  where  bill  to  establish  right  to  fund  setting  out  grounds  of  right 
was  taken  pro  conf  esso  and  decree  rendered  thereon ;  London  etc.  Bank 
v.  Dexter  Horton  &  Co.,  126  Fed.  601,  602,  61  C.  C.  A.  515,  holding  mort- 
gagee did  not  lose  right  to  enforce  mortgage  because  of  delay  in  fore- 
closure, which  did  not  exceed  six  years,  and  which  was  attributable  as 
much  to  defendant  as  plaintiff;  Wilson  v.  Smith,  117  Fed.  711,  holding 
judgment  of  orphans'  court,  dismissing  petition  for  an  account,  the 
object  of  which  is  to  procure  fund  for  payment  of  legacy,  is  conclusive 
in  action  for  the  legacy;  Aetna  Life  Ins.  Co.  v.  Board  of  Commrs  of 
Hamilton  County,  117  Fed.  84,  54  C.  C.  A.  468,  holding  in  action  on 
coupons  cut  from  certain  bonds  a  judgment  rendered  for  defendant  in 
action  on  other  coupons  cut  from  same  bonds  was  res  judicata;  Soder- 
berg  v.  Armstrong,  116  Fed.  711,  holding  in  action  to  enjoin  defendants 
from  extracting  ore  from  mine,  judgment  in  former  suit  for  defendants 
in  which  action  defendants  denied  ownership  in  plaintiff,  and  that  they 
had  not  extracted  ore  is  insufficient  as  plea  in  bar;  Eastern  Bldg.  etc. 
Assn.  v.  Welling,  116  Fed.  105,  holding  judgment  in  action  for  penalty 
for  refusing  to  satisfy  mortgage  of  record  when  it  has  been  paid  is  bar 
to  action  to  foreclose  mortgage;  Crockett  v.  Miller,  112  Fed.  732,  50 
C.  C.  A.  447,  holding  under  Consol.  Stats.  Neb.,  §  4701,  providing  judg- 
ment -for  plaintiff  in  replevin  shall  include  damage  for  detention  of 
property,  such  judgment  is  not  a  bar  to  action  for  damages  to  plain- 
tiff's business;  Mcintosh  v.  Pittsburg,  112  Fed.  707,  holding  judgment 
sustaining  validity  of  municipal  ordinance  for  widening  street  ren- 
dered on  appeal  from  ordinance,  as  provided  by  statute,  is  conclusive 
against  parties  and  all  other  property  owners  similarly  affected ;  Kilham 
v.  Wilson,  112  Fed.  572,  50  C.  C.  A.  454,  holding  judgment  in  action 
to  recover  commission  for  sale  of  land  is  bar  to  an  action  for  account- 
ing for  additional  commission ;  Union  &  Planters'  Bank  v.  City  of  Mem- 
phis, 111  Fed.  569,  49  C.  C.  A.  455,  holding  bank  in  bill  filed  in  Federal 
court  against  city  to  restrain  assessment  and  collection  of  taxes  on 
capital  stock  on  ground  that  it  was  exempt,  alleging  that  State  Supreme 
Court  in  action  between  same  parties  for  same  cause  held  property 
exempt,  would  not  .be  sustained  when  under  the  laws  of  the  State 
the  judgment  affected  only  the  case  decided;  Moss  v.  Whitzel,  108  Fed. 
582,  holding  fact  of  assessment  by  controller  upon  stockholders  of 
national  bank  does  not  conclude  such  stockholders  as  to  validity  of  debt 
to  pay  which  assessment  was  made  and  they  are  entitled  to  be  heard 
in  court  before  being  required  to  pay  money  to  receiver;  Manhattan 
Trust  Co.  v.  Trust  Co.  of  North  America,  107  Fed.  332,  46  C.  C.  A.  322, 
holding  when  petition  was  filed  in  intervention  in  railroad  foreclosure 
setting  up  claim  for  rental  against  defendant  and  claiming  landlord's 
lien,  was  dismissed  after,  issue  joined,  petitioner  was  concluded  from 
maintaining  another  action  against  receiver  for  earnings  of  road  as 
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preferential  creditor;  City  of  Helena  v.  United  States,  104  Fed.  116,  43 
C.  C.  A.  429,  holding  where  petition  for  writ  of  mandamus  to  compel 
corporation  to  pay  judgment  alleged  that  petitioner  was  owner  of  judg- 
ment, in  absence  of  any  denial  in  trial  court,  question  of  petitioner's 
title  cannot  be  raised  in  appellate  court  on  writ  of  error;  Norton  v. 
House  of  Mercy,  101  Fed.  386,  41  C.  C.  A.  396,  holding  after  the  Ken- 
tucky Court  of  Appeals  had  decided  that  a  New  York  charitable  cor- 
poration which  had  intervened  had  no  right  to  hold  certain  lands  under 
a  will,  the  judgment  is  conclusive  and  estops  the  corporation  from 
maintaining  another  action  in  another  State;  Elmore,  Quillian  &  Co.  v. 
Henderson-Mizell  Merc.  Co.,  179  Ala.  551,  553,  556,  43  L.  R.  A.  (N.  S.) 
950,  60  South.  820,  821,  822,  decree  in  bankruptcy  allowing  claim  on 
contract  binds  parties  in  suit  to  enforce  contract  where  plea  of  ultra 
vires  is  set  up ;  McGrantt  v.  Baggett,  128  Ala.  485,  29  South.  199,  hold- 
ing in  action  to  cancel  deed,  plaintiff  was  precluded  by  former  decision 
against  him  in  action  in  ejectment  involving  same  land;  Ederheimer 
v.  Carson  Dry  Goods  Co.,  105  Ark.  493,  152  S.  W.  144,  defendant  ap- 
pearing to  move  to  quash  service  of  summons  waives  all  grounds  not 
presented ;  Koehler  v.  Holt  Mfg.  Co.,  146  Cal.  337,  80  Pac.  74,  decree 
in  action  for  monthly  dues  under  order  by  third  person  that  order  had 
been  revoked  is  res  adjudicata  in  suit  for  other  installments;  Freeman 
v.  Barnum,  131  Cal.  389,  63  Pac.  692,  holding  in  suit  by  assistant  dis- 
trict attorney  against  county  for  salary  for  certain  month,  where  ques- 
tion was  whether  termination  of  his  office  prior  to  such  month  was 
valid,  the  judgment  was  bar  to  suit  for  salary  for  other  months ;  Beroneo 
v.  Ventura  County  Lumber  Co.,  129  Cal.  236,  79  Am.  St.  Rep.  120,  61 
Pac.  959,  holding  allegation  in  foreclosure  proceedings  that  defendants 
claim  an  interest  in  the  property  does  not  present  issue  of  their  claim 
to  superior  title  to  both  mortgagor  and  mortgagee;  Allis  v.  Hall,  76 
Conn.  328,  56  Atl.  640,  where  by  mutual  mistake  mortgage  did  not 
except  from  covenant  against  encumbrances  principal  of  prior  mort- 
gage, and  mortgagee  recovered  for  breach  of  covenant,  mortgagor  could, 
after  decision  denying  cross-complaint  for  reformation  on  ground  of 
laches,  restrain  enforcement  of  judgment;  Jones  v.-  Charles  Warner  & 
Co.,  2  Boyce  (Del.),  572,  83  Atl.  134,  buyer  unsuccessfully  defending 
suit  for  price  of  goods  on  ground  that  they  were  mnsuited  to  intended 
purpose  cannot  set  up  same  ground  in  action  for  breach  of  contract; 
Stethem  v.  Skinner,  11  Idaho,  379,  82  Pac.  452,  where  water  decree  is 
clear  as  to  stream  from  which  distribution  should  be  made,  water-master 
cannot  examine  findings  for  directions;  Smith  v.  Rountree,  185  111.  224, 
56  N.  E.  1131,  holding  plea  of  res  judicata  in  assumpsit  is  not  supported 
where  matters  claimed  to  be  res  judicata  were  only  incidentally  con- 
sidered in  former  suit;  Cannon  v.  Castleman,  162  Ind.  8,  69  N,  E.  456, 
where  one  sued  on  contract  purposely  omits  to  set  up  defense  of  fraud 
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in  obtaining  contract,  judgment  against  him  is  res  adjudicata  in  suit 
for  relief  against  such  judgment  on  ground  of  fraud  in  contract;  J.  J. 
Smith  Lumber  Co.  v.  Sisters  of  Charity,  146  Iowa,  468,  126  N.  W.  216, 
judgment  in  suit  by  owner  against  contractor  joining  materialmen 
claiming  damages  for  delay  held  bar  to  suit  for  lien  by  materialman 
who  had  set  up  claim  in  first  suit;  Mahoney  v.  State  Ins.  Co.,  133  Iowa, 
576,  9  L.  R.  A.  (N.  S.)  490,  110  N.  W.  1043,  decree  cannot  be  collaterally 
attacked  for  intrinsic  fraud;  Defries  v.  McMeans,  121  Iowa,  541,  97 
N.  W.  65,  judgment  that  land  contracts  not  assessable  for  particular 
year  estops  defendant  from  claiming  they  were  assessable  for  subse- 
quent year;  Illinois  Title  &  Trust  Co.  v.  McCoy,  86  Kan.  594,  121  Pac. 
1092,  judgment  in  another  State  in  suit  on  notes  is  conclusive  as  to 
validity  in  suit  involving  same  notes;  McEntire  v.  Williamson,  63  Kan. 
281,  65  Pac.  246,  holding  a  judgment  against  municipal  officers  in  pro- 
ceedings brought  for  purpose  of  compelling  them  to  levy  tax  to  pay 
judgment  against  city  is  conclusive  against  taxpayer;  Corey  v.  Inde- 
pendent Ipe  Co.,  106  Me.  495,  76  Atl.  934,  decree  of  Massachusetts 
court  that  certain  shares  of  stock  were  owned  by  certain  persons  and 
not  by  corporation  bars  suit  in  Maine  on  same  issue ;  Philpot  v.  Gelston, 
126  Md.  595,  95  Atl.  487,  determination  of  Court  of  Appeals  on  bill  to 
perform  covenant  in  lease  that  lease  was  unenforceable,  held  res  ad- 
judicata on  subsequent  bill;  C.  A.  Briggs  Co.  v.  National  Wafer  Co., 
215  Mass.  109,  Ann.  Oas.  1914C,  926,  102  N.  E.  91,  final  decree  expressly 
confirming  master's  report  makes  findings  conclusive  though  decree  , 
entered  by  consent;  Harrington  v.  Huff  &  Mitchell  Co.,  155  Mich.  142, 
118  N.  W.  925,  defendant  setting  up,  in  suit  for  rent,  claim  that  tenancy 
changed  by  agreement  from  annual  to  monthly  period,  cannot  in  subse- 
quent suit  for  next  month's  rent  set  up  defense  of  surrender  and  release; 
La  Rue  v.  Kempf,  186  Mo.  App.  71,  171  S.  W.  591,  judgment  in  former 
suit  on  same  issue  held  estopped  as  matter  of  law;  Lynch  v.  St.  Louis 
etc.  Ry.  Co.,  180  Mo.  App.  176,  168  S.  W.  226,  judgment  for  damages  in 
proceeding  to  condemn  land  for  reservoir  tried  after  reservoir  was  con- 
structed held  to  bar  action  for  damages  from  water  flowing  from  reser- 
voir on  ground  that  matter  was  litigated  in  former  suit ;  Barber  Asphalt 
Paving  Co.  v.  Field,  132  Mo.  App.  638,  97  S.  W.  181,  applying  rule 
in  suit  to  cancel  tax  bills  alleging  further  ground  of  invalidity ;  Lowe  v. 
Prospect  Hill  Cemetery  Assn.,  75  Neb.  94,  106  N.  W.  432,  resolution 
of  city  council  that  certain  lands  were  not  taxable  as  being  part  of 
cemetery  did  not  modify  effect  of  former  judgment  as  res  adjudicata 
that  such  lands  were  not  in  cemetery;  Denver  City  Waterworks  Co.  v. 
American  Waterworks  Co.,  81  N.  J.  Eq.  145,  85  Atl.  829,  failure  of 
receiver  to  set  up  all  grounds  of  invalidity,  in  suit  in  State  court,  to 
set  aside  foreclosure  proceedings  barred,  setting  up  such  grounds  in 
similar  suit  in  Federal  court;  Rosenstein  v.  Burr,  80  N.  J.  Eq.  427,  83 
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AtL  786,  one  sued  to  perform  contract  to  sell  land,  who  had  failed 
in  suit  brought  by  him  to  cancel  contract,  cannot  set  up  other  grounds 
of  invalidity;  In  re  Walsh's  Estate,  80  N.  J.  Eq.  569,  74  Atl.  565,  decree 
against  executrix  in  action  by  heirs  to  recover  moneys  claimed  by  her 
bars  her  claim  to  such  moneys  in  final  accounting;  Freund  v.  Freund, 
71  N.  J.  Eq.  530,  63  Atl.  758,  decree  of  another  State  for  separate  main- 
tenance is  conclusive  as  to  husband's  abandonment  at  date  named; 
Lockhart  v.  Leeds,  12  N.  M.  162,  76  Pac.  314,  judgment  for  defendant 
on  bill  to  declare  mining  location  void  for  fraud  and  violation  of  agree- 
ment to  locate. for  plaintiff  bars  suit  to  have  property  declared  held  in 
trust  for  plaintiff;  Board  of  County  Commrs.  of  Grant  County  v.  Cross, 
12  N.  M.  78,  73  Pac.  617,  judgment  after  sustaining  demurrer  where 
complaint  not  amended  and  in  determination  of  which  material  issues 
of  suit  decided  is  bar  to  new  action;  Pakas  v.  Hollingshead,  184  N.  Y. 
217,  112  Am.  St.  Rep.  606,  3  L.  R.  A.  (N.  S.)  1042,  77  N.  E.  42,  where 
goods  are  deliverable  and  payable  in  installments,  judgment  for  dam- 
ages for  nondelivery  of  part  of  goods  bars  action  for  failure  to  deliver 
balance ;  Ferebee  v.  Sawyer,  167  N.  C.  204,  L.  R.  A.  1915B,  640,  83  S.  E. 
19,  judgment  in  suit  between  mortgagor  and  purchaser  on  foreclosure, 
who  conveyed  to  plaintiff  in  later  suit,  that  sale  was  valid  bars  mort- 
gagor's denial  in  later  suit  of  validity  of  sale;  Bidwell  v.  Bidwell,  139 
N.  C.  411,  2LB.A.  (N.  S.)  324,  52  S.  E.  58,  where,  after  defendant 
obtained  divorce  in  North  Dakota  in  which  plaintiff  appeared,  latter 
sued  in  Massachusetts  and  divorce  denied  on  ground  of  validity  of  first 
divorce,  Massachusetts  decree  is  binding  in  maintenance  suit;  Keeney 
v.  City  of  Fargo,  14  N.  D.  428,  105  N.  W.  94,  judgment  quieting  title 
bars  claim  to  easement;  McDuffie  v.  Geiser  Mfg.  Co.,  41  OkL  494,  138 
Pac.  1032,  determination  of  question  of  jurisdiction  of  party  is  binding 
in  subsequent  suit  between  same  parties  as  to  same  subject  matter; 
Territory  v.  Hopkins,  9  Okl.  150,  59  Pac.  981,  applying  rule  where 
decree  upheld  county  bonds;  Salene  v.  Isherwood,  74  Or.  38,  144  Pac. 
1176,  judgment  that  deed  granted  exclusive  rights  is  res  adjudicata 
in  suit  to  set  it  aside  for  want  of  consideration  and  ignorance  of 
grantors;  Randall  v.  Carpenter,  25  R.  I.  642,  57  AtL  866,  finding  in 
suit  for  agreed  compensation  for  services  that  services  not  rendered  is 
conclusive  in  action  on  quantum  meruit;  Greenwood  Drug  Co.  v. 
Bromonia,  81  S.  C.  518,  128  Am,  St.  Rep.  929,  62  S.  E.  841,  judgment 
against  purchaser  for  price  of  goods  sold  and  certain  expenses  pur- 
suant to  contract  estops  purchaser  from  suing  to  recover  amount  paid 
pursuant  to  suit  on  ground  of  fraud  of  seller;  Kemilliard  v.  Authier, 
20  S.  D.  296,  4  L.  R.  A.  (N.  S.)  295,  105  N.  W.  629,  judgment  in  former 
suit  held  conclusive  as  to  title  to  property,  though  other  issues  liti- 
gated; Memphis  City  Bank  v.  Smith,  110  Tenn.  360,  75  S.  W.  1071, 
judgment  for  bank  in  action  against    indorser,  in  which  cross-bill,  to 
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which  pledgor  of  security  joined,  to  recover  usury,  is  res  adjudicata  in 
assumpsit  for  conversion  of  pledge;  Hanrick  v.  Gurley,  93  Tex.  479, 
480,  55  S.  W.  120,  56  S.  W.  330,  holding  where  plaintiff  had  sued  to  try 
title  to  parcel  of  land  claiming  to  be  owner  of  entire  tract  by  certain 
title  and  judgment  was  rendered  against  him,  he  was  estopped  from 
asserting  in  another  action  same  title;  W.  C.  Belcher  Land  Mtg.  Co.  v. 
Norris,  34  Tex.  Civ.  113,  78  S.  W.  392,  judgment  in  action  by  land 
owner  to  cancel  mortgage  on  ground  that  mortgagee  knew  mortgagor 
was  not  owner,  upholding  mortgage,  concludes  owner  on  foreclosure 
where  he  pleads  usury;  Hearst  v.  Putnam  Min.  Co.,  28  Utah,  200,  107 
Am.  St.  Rep.  698,  66  L.  R.  A.  784,  77  Pac.  758,  decree  in  suit  by  stock- 
holders to  cancel  conveyance  of  corporation's  property  for  fraud  con- 
cludes other  stockholders  in  subsequent  suit  for  same  purpose  based  on 
same  facts;  State  v.  Mortensen,  27  Utah,  44,  74  Pac.  351,  denying  re- 
hearing in  criminal  case  where  question  of  misconduct  of  jury  deter- 
mined on  prior  appeals;  Blondin  v.  Brooks,  83  Vt.  480,  76  Atl.  187, 
where  recovery  in  former  suit  depended  on  adverse  possession,  claim 
could  not  be  made  in  subsequent  suit  that  judgment  was  open  to  inquiry 
because  it  was  impossible  to  tell  on  which  of  two  issues  it  was  based; 
Compton  v.  Seattle,  38  Wash.  525,  80  Pac.  760,  applying  rule  to  con- 
demnation proceedings;  Dolan  v.  Scott,  25  Wash.  217,  65  Pac.  191, fold- 
ing conclusiveness  of  judgment  in  action  for  rent  in  which  validity 
of  lease  was  involved,  as  a  bar  to  second  action,  is  not  affected  by  fact 
that  first  judgment  was  not  appealable;  Marble  Sav.  Bank  v.  Williams, 
23  Wash.  773,  63  Pac.  513,  holding  in  action  to  collect  interest  on  bonds, 
plaintiff  could  show  by  parol  that  former  judgment  for  defendant  in 
action  to  compel  levying  of  tax  for  payment  of  interest  was  based  on 
ground  that  money  in  treasury  was  not  applicable  to  payment  of  in- 
terest ;  Ward  v.  Ward's  Heirs,  50  W.  Va.  520,  40  S.  E.  473,  holding  if, 
pending  appeal,  appellant  conveys  all  his  interest  to  adversary,  the 
fact  may  be  pleaded  in  bar  to  appeal;  Brien  v.  Ray,  49  W.  Va.  134, 
38  S.  E.  532,  holding  judgment  for  defendant  in  action  to  set  aside  as 
fraudulent  deed  to  certain  land  is  not  a  bar  to  action  to  enforce  judg- 
ment upon  other  land  not  involved ;  Windon  v.  Stewart,  48  W.  Va.  490, 
37  S.  E.  604,  holding  former  decision  is  bar  only  when  it  clearly  shows 
that  precise  question  was  determined  and  must  not  be  left  to  infer- 
ence; Patrick  v.  Patrick,  139  Wis.  465,  131  Am.  St.  Rep.  1067,  121 
N.  W.  131,  judgment  against  wife  in  divorce  as  to  cruelty  and  failure 
to  support  bars  counterclaim  on  same  grounds  in  suit  by  husband  for 
divorce  for  desertion;  Davis  v.  Schmidt,  126  Wis.  469,  110  Am  St.  Rep. 
938,  106  N.  W.  122,  judgment  for  interest  on  note  binds  party  against 
whom  rendered  in  subsequent  action  on  note  itself  in  which  same  mat- 
ters are  in  issue;  Pereles  v.  Gross,  126  Wis.  132,  110  Am.  St.  Rep.  901, 
105  N.  W.  222,  applying  rule  in  suit  by  mortgagees  to  claim  proceeds 
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of  damages  recovered  by  lot  owner  for  injuries  to  land ;  dissenting  opin- 
ion in  Foster  v.  Posson,  105  Wis.  103,  81  N.'W.  124,  majority  holding 
where  complaint  in  action  to  enforce  stockholders'  liability  shows  that 
in  former  action  by  other  parties  on  similar  liability  judgment  has  been 
rendered,  it  states  no  cause  of  action;  Brown  v.  Erie.R.  Co.,  176  Fed. 
648,  100  C.  C.  A.  132,  Bieber  v.  Fechheimer,  9  App.  D.  C.  557,  and 
Bell  v.  Niles,  61  Fla.  129,  55  South.  397,  all  arguendo;  Harshman  v. 
Knox,  122  U.  S.  317,  30  L.  Ed.  1155,  5  Sup.  Ct.  1176,  Oregon  Ry.  Co.  v. 
Oregon  Ry.  etc.  Co.,  12  Sawy.  116,  28  Fed.  509,  Board  of  Commrs.  v. 
Piatt,  79  Fed.  571,  25  C.  C.  A.  87,  Garner  v.  Second  Nat.  Bank,  89  Fed. 
637,  and  Howard  v.  Huron,  6  S.  D.  183,  26  L.  R.  A.  499,  60  N.  W.  804, 
all  holding  default  judgment  conclusive  as  to  material  facts  alleged; 
Stout  v.  Lye,  103  U.  S.  71,  26  L.  Ed.  430,  Turner  v.  Hamilton,  88  Fed. 
468,  and  Bell  v.  Fergus,  55  Ark.  538,  18  S.  W.  932,  all  holding  failure 
to  plead  usury  waives  defense ;  Mason  Lumber  Co.  v.  Buchtel,  101  U.  S. 
639,  25  L.  Ed.  1074,  judgment  that  installment  contract  is  valid  is  con- 
clusive in  all  suits  on  installments;  New  York  Life  Ins.  Co.  v.  Bangs, 
103  U.  S.  782,  28  L.  Ed.  609,  equity  will  not  enjoin  judgment  at  law 
for  reasons  available  at  first  suit ;  Dowell  v.  Applegate,  152  XL-  S.  343, 
38  L.  Ed.  469,  14  Sup.  Ct.  617,  adverse  title  not  set  up  at  first  trial 
cannot  be  basis  of  second  suit  by  losing  party;  Forsyth  v.  Hammond, 
166  U.  S.  518,  41  L.  Ed.  1100,  17  Sup.  Ct.  670,  person  seeking  judgment 
of  court  cannot  afterward  attack  it  collaterally;  Smith  v.  Ontario,  18 
Blatchf.  455,  456,  457,  4  Fed.  388,  389,  decree  holding  bonds  invalid 
is  conclusive  in  all  suits  on  bonds  of  same  series ;  Barker  v.  Stowe,  20 
Blatchf.  191,  11  Fed.  308,  dismissal  of  suit  for  infringement  bars  second 
suit  embracing  same  issues;  Norton  v.  San  Jose  Fruit  Packing  Co.,  83 
Fed.  514,  27  C.  C.  A.  576,  and  assignee  of  party  is  concluded  thereby; 
Hayner  v.  Stanly,  8  Sawy.  219,  13  Fed.  221,  adjudication  of  title  under 
Mexican  grant  concludes  adverse  claimant's  grantee ;  Stillwell  v.  Walker, 
23  Fed.  Cas.  94,  answer  setting  up  only  matters  available  at  first  suit, 
is  demurrable;  The  Tubal  Cain,  9  Fed.  837,  judgment  on  charter-party 
in  State  court  bars  similar  action  in  Federal  court;  Patterson  v.  Wold, 
33  Fed.  792,  judgment  refusing  to  set  aside  conveyance  as  fraudulent 
bars  suit  to  set  it  aside  as  preference;  Burton  v.  Huma,  37  Fed.  740, 
decree  quieting  title  concludes  all  adverse  claims  not  presented  by  par- 
tics  ;  Bailey  v.  Sundberg,  43  Fed.  82,  decree  fixing  liability  for  collision 
bars  similar  suit  joining  underwriters;  Aetna  Life  Ins.  Co.  v.  Lyon, 
44  Fed.  344  judgment  having  declared  county  bonds  valid  county  can- 
not set  up  excessive  issue  in  second  suit ;  Russell  &  Co.  v.  Lamb,  49  Fed. 
771,  decree  quieting  title  bars  similar  suit  in  Federal  court;  David 
Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed.  988,  989,  990,  991,  6  C.  C.  A. 
661,  decree  in  infringement  suit,  holding  patent  valid,  is  conclusive  in 
later  suit  for  infringement;  Chavent  v.  Schefer,  59  Fed.  232,  decree 
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distributing  assets  and  discharging  trustee  bars  suit  against  him  for 
assets ;  Billing  v.  Gilmer,  60  Fed.  334,  8  C.  C.  A.  645,  dismissal  of  suit 
to  redeem  stock  bars  suit  to  compel  conveyance;  Frank  v.  Wedderin, 
68  Fed.  822,  16  0.  C.  A.  1,  party  intervening  cannot  limit  appearance 
so  as  to  avoid  bar;  Equitable  Trust  Co.  v.  Smith,  77  Fed.  681,  23  C.  C.  A. 
394,  decree  dismissing  cross-bill  for  want  of  equity  concludes  parties; 
Black  v.  Black,  77  Fed.  787,  dismissing  bill  to  restrain  enforcement  of 
judgment  in  ejectment,  where  ground  alleged  was  available  at  first 
trial;  fiolt  County  v.  Nat.  Life  Ins.  Co.,  80  Fed.  689,  25  C.  C.  A.  469, 
holding  mandamus  to  compel  levy  of  tax,  is  conclusive  as  to  validity; 
Black  v.  Caldwell,  83  Fed.  883,  foreclosure  in  assignee's  suit  concludes 
parties  and  privies;  Newton  Mfg.  Co.  v.  Wilgus,  90  Fed.  488,  decree 
in  suit  for  infringement  concludes  assignees;  Fayerweather  v.  Ritch,  91 
Fed.  725,  34  C.  C.  A.  61  (reversing  88  Fed.  717),  holding  decree  of  dis- 
tribution in  State  court  bars  suit  for  injunction  in  Federal  court;  Fish 
Bros.  Wagon  Co.  v.  Fish  Bros.  Mfg.  Co.,  95  Fed.  460,  37  C.  C.  A.  146, 
adjudication  as  to  right  to  use  trademark  concludes  assignees;  Pueblo 
Lumber  Co.  v.  Danziger,  7  Colo.  App.  151,  42  Pac.  684,  suit  dismissed 
by  law  court  cannot  be  tried  in  equity;  Wildman  v.  Wildman,  70  Conn. 
711,  41  Atl.  3,  decree  holding  deeds  valid  bars  suit  to  set  them  aside; 
Indiana  etc.  Ry.  Co.  v.  Koons,  105  Ind.  512,  5  N.  E.  522,  judgment  in 
suit  on  part  of  indivisible  contract  bars  suit  on  remainder;  Roby  v. 
Eggers,  130  Ind.  425,  29  N.  E.  368,  party  suing  in  another's  name,  for 
himself,  cannot  sue  for  same  demand  in  his  own  name;  Everhart  v. 
Holloway,  55  Iowa,  181,  7  N.  W.  507,  judgment  on  service  by  publi- 
cation binding  if  defendant,  after  service  by  copy,  did  not  ask  new 
trial;  Hahn  v.  Miller,  68  Iowa,  749,  28  N.  W.  53,  judgment  against 
plaintiff  in  suit  for  obstructing  watercourse  bars  suit  alleging  enlarge- 
ment of  obstruction;  Reed  v.  Douglas,  74  Iowa,  247,  7  Am.  St.  Rep. 
477,  .37  N.  W.  182,  decree  of  title  against  grantor  concludes  subse- 
quent grantee ;  Shepard  v.  Stockham,  45  Kan.  249,  25  Pac.  561,  adjudica- 
tion of  title  to  stock  bars  suit  to  compel  assignment;  Hall  v.  Forman, 
82  Ky.  510,  plaintiff  having  recovered  for  malice  in  attaching  cannot 
sue  on  attachment  bond ;  Flagg  v.  St.  Charles,  48  La.  Ann.  767, 19  South. 
945,  dismissal  of  suit  on  parish  warrants  bars  renewal  of  suit;  Police 
Jury  v.  Police  Jury,  49  La.  Ann.  1335,  22  South.  377,  decree  settling 
parish  boundaries  concludes  parties  in  cause  involving  similar  issue; 
Bond  v.  Markstrum,  102  Mich.  17,  60  N.  W.  284,  in  second  suit  for  rent, 
release  is  not  admissible  if  available  at  first ;  Bazille  v.  Murray,  40  Minn. 
50,  41  N.  W.  239,  judgment  in  ejectment  bars  second  suit  based  on  deed 
available  at  first;  Piper  v.  Boonville,  32  Mo.-  App.  145,  judgment  as  to 
validity  of  ordinance  admissible  between  same  parties;  Gapen  v.  Bret- 
tcrnitz,  .31  Neb.  304,  47  N.  W.  918,  holding  outstanding  judgment  plead- 
able in  abatement  of  second  suit;  Ashuelot  R.  R.  Co.  v.  Cheshire  R.  R. 
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Co.,  59  N.  H.  411,  failure  to  prevent  claim  until  final  decree  in  equity 
is  waiver  of  claim;  First  National  Bank  v.  Wallis,  59  N.  J.  L.  48,  34 
Atl.  984,  sustaining  demurrer  to  plea  which  was  available  at  prior  suit 
on  note;  Paterson  v.  Baker,  51  N.  J.  Eq.  53,  59,  26  Atl.  325,  judgment 
at  law  on  bonds  conclusive  in  suit  in  equity  on  coupons;  Lorillard  v. 
Clyde,  122  N.  T.  47,  19  Am.  St  Rep.  473,  25  N.  E.  294,  judgment  that 
contract  is  divisible  conclusive  as  to  right  to  sue  on  part;  Brunhild  v. 
Freeman,  80  N.  C.  214,  record  in  Justice's  Court  conclusive  on  appeal 
in  Supreme  Court ;  Hixson  v.  Ogg,  53  Ohio  St.  367,  42  N.  E.  34,  holding 
it  immaterial  that  first  suit  was  ex  contractu  and  second  ex  delicto; 
Nolan  v.  Cameron,  9  Lea,  235,  although  judgment  is  invalid  as  to  one 
party,  because  of  death,  it  concludes  others  as  to  right  claimed ;  Nichols 
v.  Dibrell,  61  Tex.  541,  judgment  on  homestead  claim  is  conclusive  on 
claimant's  heirs;  Cook  v.  Carroll  Land  etc.  Co.,  6  Tex.  Civ.  App.  330, 
25  S.  W.  1035,  in  second  suit,  losing  party  cannot  claim  he  was  forced 
to  trial  without  all  his  evidence;  Harrison  v.  Wallton,  95  Va.  724,  64 
Am.  St.  Rep.  833,  41  L.  R.  A.  706,  30  S.  E.  373,  decree  establishing  debt 
is  not  attackable  in  second  suit  between  parties;  Sayward  v.  Thayer,  9 
Wash.  24,  25,  36  Pac.  966,  where  property  subjected  to  creditors'  claims, 
as  against  claimant's  contention  of  title,  latter  cannot  later  claim  as 
mortgagee ;  Stallcup  v.  Tacoma,  13  Wash.  147,  52  Am.  St  Rep.  29,  42 
Pac.  543,  suit  by  one  taxpayer,  for  all,  to  annul  bonds  concludes  all; 
Wandling  v.  Straw,  25  W.  Va.  708,  decree  in  account  bars  suit  on  any 
item;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Jackson,  95  Fed. 
571,  37  C.  C.  A.  165,  majority  holding  decree  on  petition  of  interven- 
tion that  petitioner's  claim  was  lien  was  not  adjudication  that  lien  still 
continued;  Peay  v.  Salt  Lake  City,  11  Utah,  341,  40  Pac.  208,  reversing 
judgment  which,  on  account  of  scope,  would  unjustly  conclude  parties 
as  to  other  matters  and  impair  contract  rights;  Compton  v.  Jesup,  68 
Fed.  296,  15  C.  C.  A.  397,  question  not  decided  whether  decree  between 
same  parties  in  Ohio  concluded  ancillary  suit  in  Indiana;  Alexander  v. 
Knox,  6  Sawy.  59,  Fed.  Cas.  170,  American  Bell  Telephone  Co.  v. 
National  Imp.  etc.  Co.,  27  Fed.  665,  Allison  v.  Corson,  88  Fed.  586,  32 
C.  C.  A.  12,  Washington  etc.  R.  R.  Co.  v.  Cazenove,  83  Va.  753,  3  S.  E. 
438,  dissenting  opinion  in  Water  Commrs.  v.  Cramer,  61  N.  J.  L.  273, 
68  Am.  St  Rep.  707,  39  Atl.  672,  dissenting  opinion  in  Conery  v.  Water- 
works Co.,  41  La.  Ann.  944,  7  South.  21,  and  dissenting  opinion  in  Pied- 
mont Wagon  Co.  v.  Byrd,  119  N.  C.  466,  26  S.  E.  146,  all  arguendo. 

Distinguished  in  Finch  v.  Ogden,  175  Fed.  28,  99  C.  C.  A.  36,  in  suit 
to  determine  division  line  between  two  surveys,  establishment  of  com- 
mon corner  between  adjacent  surveys  held  not  to  control  and  conclude 
inquiry  into  true  location  of  corners  and  lines  of  survey;  Three  States 
Lumber  Co.  v.  Blanks,  118  Tenn.  637,  102  S.  W.  82,  judgment  in  replevin 
fixing  right  of  plaintiff  as  to  specific  amount  of  lumber  called  for  in 
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writ  does  not  bar  suit  for  conversion  by  levy  in  excess  of  writ;  Balti- 
more etc.  Ry.  Co.  v.  Pittsburgh  etc.  Ry.  Co»,  55  Fed.  703,  and  dissent- 
ing opinion  in  Nashua  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co.,  164  Mass. 
226,  49  Am.  St.  Rep.  458, 41  N.  E.  270,  under  facts. 

Judgment  against  plaintiff  in  action  involving  boundary  aa  estab- 
lishing boundary  claimed  by  defendant.  Note,  38  L.  R.  A.  (N.  S.) 
1024. 

taiere  second  action,  between  same  parties,  Is  upon  different  demand, 
prior  judgment  operates  as  estoppel  only  as  to  matters  In  issue,  or  points 
controverted,  upon  which  such  judgment  was  based. 

Approved  in  Radford  v.  Myers,  231  U.  S.  730,  58  L.  Ed.  467,  34 
Sup.  Ct.  249,  Virginia-Carolina  Chemical  Co.  v.  Kirven,  215  U.  S.  257, 
258,  54  L.  Ed.  184,  185,  30  Sup.  Ct.  78,  Elk  Garden  Co.  v.  T.  W.  Thayer 
Co.,  206  Fed.  217,  Wilcoxon  v.  Wilcoxon,  230  111.  103,  82  N.  E.  587, 
J.  T.  McTecr  Clothing  Co.  v.  Hay,  163  N.  C.  497,  79  S.  E.  956,  Mosteller 
v.  Holborn,  21  S.  D.  552,  114  N.  W.  695,  and  Pomeroy  Nat.  Bank  v. 
Huntington  Nat.  Bank,  72  W.  Va.  537,  79  S.  E.  664,  all  following  rule; 
Troxell  v.  Delaware  etc.  R.  R.  Co.,  227  U.  S.  440,  57  L.  Ed.  590,  33  Sup. 
Ct.  274,  judgment  in  suit  for  damages  for  death  by  widow  and  children 
of  deceased  under  State  law  does  not  bar  suit  by  widow  as  administra- 
trix under  employers'  liability  act;  Southern  Pac.  R.  R.  Co.  v.  United 
States,  183  U.  S.  533,  46  L.  Ed.  814,  22  Sup.  Ct.  160,  holding  determina- 
tion in  suit  to  quiet  title  by  United  States  against  Southern  Pacific 
Railroad  Company,  that  defendant  took  no  title  to  lands  within  conflict  • 
ing  place  limits,  is  not  a  bar  to  claim  in  another  action  between  the 
same  parties  that  defendant  had  equal  moiety  in  odd-numbered  section** 
in  conflicting  place  limits,  such  lands  not  being  same;  Barnes  v.  Cad;, 
232  Fed.  320,  321,  default  of  second  mortgagee  in  suit  to  foreclose  first 
mortgage  admits  only  priority  of  first  mortgage,  and  does  not  bar  asser- 
tion of  second  mortgage;  McCulloch  v.  Davenport  Saving  Bank,  226 
Fed.  312,  findings  of  referee  in  bankruptcy  as  to  voidable  preference  are 
conclusive  in  action  by  trustee  to  recover  property  as  such  preference 
so  far  only  as  necessary  to  referee's  adjudication;  United  States  v. 
Southern  Oregon  Co.,  225  Fed.  567,  holding  judgments  for  grantees  in 
suits  to  annul  patents  to  small  portions  of  land  claimed  included  in 
larger  grant  by  mistake  did  not  bar  suit  to  forfeit  entire  grant  for  fail- 
ure of  grantee  to  comply  with  conditions;  Landon  v.  Clark,  221  Fed. 
844,  137  C.  C.  A.  399,  judgment  in  suit  to  enjoin  trespasses  which  fixed 
boundary  will  support  suit  to  quiet  title  to  land  within  boundary  when 
fixing  such  boundary  was  not  within  issues;  Searchlight  Gas  Co.  v. 
Prest-o-Lite  Co.,  215  Fed.  697,  131  C.  C.  A.  626,  former  decree  in  suit 
for  patent  infringement  held  not  to  bar  suit  for  infringement  of  trade- 
mark in  which  former  coplaintiff  had  no  interest;  United  States  v.  Nal- 
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drett,  214  Fed.  896,  second  suit  held  to  set  up  different  cause  of  action; 
Union  Central  Life  Ins.  Co.  v.  Drake,  214  Fed.  542,  543,  131  C.  C.  A. 
82,  dismissal  of  suit  to  foreclose  third  mortgage  as  being  voidable 
preference  was  not  res  ad  judicata  as  to  prior  mortgages  held  by  same 
plaintiff;  In  re  Wm.  S.  Butler  &  Co.,  207  Fed.  710,  125  C.  C.  A.  223, 
holding  on  appeal  in  bankruptcy  proceeding,  where  judgment  was  ren- 
dered on  ground  that  corporation  was  adjudged  insolvent  in  receiver- 
ship proceeding,  that  record  in  receivership  proceeding  did  not  show 
such  proceeding  amounted  to  act  of  bankruptcy;  Straus  v.  American 
Pub.  Assn.,  201  Fed.  310,  119  C.  C.  A.  54^,  question  erroneously  decided 
where  court  competent  is  res  ad  judicata;  T.  B.  Wood's  Sons  Co.  v. 
Valley  Iron  Wks.,  198  Fed.  870,  issues  in  former  infringement  suit 
pleaded  as  bar  held  different  from  those  made;  Lim  Jew  v.  United 
States,  196  Fed.  739,  116  C.  C.  A.  364,  judgment  as  to  right  of  Chinese 
to  re-enter,  holding  him  to  have  been  a  resident  prior  to  1880,  but  not 
involving  nativity,  does  not  estop  United  States  to  deny,  in  deportation 
proceeding,  that  he  was  citizen;  Brown  v.  Fletcher,  182  Fed.  977,  105 
C.  C.  A.  425,  judgment  holding  foreign  decree  void  for  want  of  juris- 
diction is  not  bar  to  subsequent  suit  on  same  cause  of  action;  United 
States  v.  Sommers,  171  Fed.  60,  96  C.  C.  A.  299,  decree  in  proceedings 
for  forfeiture  of  imported  goods  against  assessing  duty  for  Underval- 
uation held  res  ad  judicata  in  collateral  proceedings;  Miller  v.  Margerie, 
170  Fed.  714,  96  C.  C.  A.  30,  decree  dismissing  bill  on  demurrer  for 
failure  to  allege  essential  facts  is  not  bar  to  cause  of  action  on  amended 
bill  which  supplied  omissions;  Confectioners'  Machinery  etc.  Co.  v. 
Racine  Engine  etc.  Co.,  163  Fed.  919,  decree  is  not  less  conclusive  on 
issues  made  by  pleadings  and  determined  because  party  failed  to  pro- 
duce evidence  on  some  issues ;  Ex  parte  Loung  June,  160  Fed.  260,  judg- 
ment discharging,  on  consent  of  United  States,  Chinese  held  on  charge 
of  being  unlawfully  within  United  States  held  not  to  be  on  merits; 
Water  etc.  Gas  Co.  v.  Qity  of  Hutchinson,  160  Fed.  45, 19  L.  R.  A.  (N.  S). 
219,  90  C.  C.  A.  547,  judgment  for  defendant  in  suit  against  city  on 
express  contract  for  lighting  is  not  bar  to  suit  on  quantum  meruit  for 
light  furnished;  Ex  parte  Ow  Guen,  148  Fed.  927,  where  on  return  of 
Chinese  his  claim  that  he  was  merchant  not  investigated  by  immigra- 
tion officials,  but  he  was  deported  because  of  former  status  as  unregis- 
tered laborer,  decision  not  conclusive  against  right  to  enter  as  mer- 
chant; Delaware  etc.  R.  Co.  v.  Kutter,  147  Fed.  58,  77  C.  C.  A.  315, 
where  in  action  for  money  due  on  contract  only  defense  pleaded  was 
breach  of  contract,  judgment  therein  does  not  bar  action  for  wrongful 
termination  of  contract;  Leonard  v.  Simplex  etc.  Heating  Co.,  145  Fed. 
946,  where  bill  in  infringement  alleged  that  defendant  claimed  right 
to  make  infringing  articles  by  virtue  of  another  patent  and  that  same 
was  void,  but  defendant  did  not  set  up  patent  as  defense,  decree  for 
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complainant  not  bar  to  suit  for  infringement  of  second  patent;  Harri- 
son v.  Remington  Paper  Co.,  140  Fed.  401,  5  Ann.  Gas.  314,  3  L.  R.  A. 
(N.  S.)  954,  72  C.  C.  A.  405,  denial  of  motion  for  execution  against 
stockholder  on  judgment  against  corporation  in  which  defense  of  prior 
action  under  Kan.  Gen.  Stats.  1889,  §§  1200,  1204,  was  pleaded,  does 
not  estop  plaintiff  from  litigating  issues  in  action  between  same  parties 
under  sections  1200,  1204;  In  re  Drumgoole,  140  Fed.  209,  order  of 
referee  directing  trustee  to  return  to  purchaser  of  goods  sold  by  trustee 
part  of  purchase  money  on  account  of  shortage  in  quantity,  where  no 
defense  made,  does  not  bind  trustee  when  much  larger  claim  filed  in- 
volving other  packages;  United  States  Min.  Co.  v.  Lawson,  134  Fed. 
776,  67  C.  C.  A.  587,  issuance  of  patent  to  owner  of  one  of  two  over- 
lapping claims  does  not  estop  owner  of  other  claim  from  asserting 
priority  in  controversy  respecting  extralateral  rights  not  involved  in 
patent  proceedings;  Oman  v.  Bedford  etc.  Stone  Co.,  134  Fed.  69,  67 
C.  C.  A.  190,  affirming  Bedford  etc.  Stone  Co.  v.  Oman,  134  Fed.  453, 
•holding  decree  in  favor  of  right  of  individual  to  car  service  over  side- 
track operated  by  carrier  not  res  adjudicata  in  subsequent  suit  after 
sale  of  track  to  private  party,  who  was  party  to  former  suit;  Rankin 
v.  City  of  Big  Rapids,  133  Fed.  673,  66  C.  C.  A.  568,  where  in  probate 
proceedings  by  receiver  of  bank  to  establish  claim  for  assessment  on 
decedent's  stock  it  was  decided  she  was  owner  thereof,  defendants  in 
subsequent  suit  by  receiver's  successor  against  decedent's  distributees 
to  recover  subsequent  assessments  cannot  deny  decedent's  ownership; 
Georgia  etc.  Banking  Co.  v.  Wright,  132  Fed.  916,  917,  where  Georgia 
court  in  suit  between  State  and  corporation  decided  that  charter  ex- 
empted company  from  tax  in  excess  of  certain  percentage  of  earnings, 
State  concluded  in  subsequent  suit  for  taxes  for  other  years  under  dif- 
ferent statute;  Columbia  Ave.  Savings  Fund  etc.  Co.  v.  Dawson,  130 
Fed.  165,  mortgagee  is  not  bound  by  judgment  against  mortgagor  in 
suit  commenced  after  mortgage  given  and  to  which  he  was  not  party ;  . 
Gustafson  v.  Chicago  etc.  Ry.  Co.,  128  Fed.  95,  holding  railroad  and  en- 
gineer not  tort-feasors  where  complaint  in  action  for  personal  injuries 
alleged  that  engineer  carelessly  and  negligently  ran  by  signals  warning 
him  of  presence  of  switch  engine;  Sacks  v.  Kupferle,  127  Fed.  571, 
holding  where  suit  for  infringement  against  dealer  in  alleged  infringing 
article  was  defended  by  manufacturer  at  own  cost,  and  it  was  adjudged 
that  complainant  *was  not  original  inventor,  and  that  patent  was  void, 
judgment  is  bar  to  subsequent  suit  directly  against  manufacturer;  Glen- 
cove  Granite  Co.  v.  City  Trust  etc.  Co.,  118  Fed.  389,  55  C.  C.  A.  212, 
holding,  under  Code  Civ.  Proc.  N.  Y.,  §  1209,  relating  to  dismissal  of 
actions,  judgment  of  dismissal  in  action  by  foreign  corporation  for 
failure  to  prove  it  had  certificate  from  Secretary  of  State  authorizing 
it  to  do  business  is  not  on  merits;  Pittsburgh  etc.  Ry.  Co.  v.  Keokuk 
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etc.  Bridge  Co.,  107  Fed.  787,  46  C.  C.  A.  639,  holding  in  action  against 
railroad  company  for  certain  tolls  nnder  contract,  judgment  was  not 
conclusive  for  tolls  covering  different  period;  James  v.  Germania  Iron 
Co.,  107  Fed.  617,  46  C.  C.  A.  476,  holding  equitable  title  to  land  ac- 
quired by  lawful  entry  cannot  be  affected  by  subsequent  decisions  of 
Land  Department;  Hill  v.  Phelps,  101  Fed.  653,  41  C.  C.  A.  569,  hold- 
ing in  action  to  obtain  payment  of  judgment  praying  that  another  de- 
fendant be  joined  and  that  certain  conveyance  be  set  aside,  where  the 
second  defendant  pays  judgment  and  court  does  not  order  conveyance 
set  aside,  a  bill  of  review  could  not  be  maintained  to  modify  judgment 
so  as  to  set  asrfe  conveyance  which  was  claimed  to  be  fraudulent 
against  another  judgment  held  by  plaintiff;  Board  of  Cbmmrs.  of  Lake 
County  v.  Sutliff,  97  Fed.  274,  38  C.  C.  A.  167,  holding  action  on  coupons 
from  municipal  bonds  is  not  upon  same  cause  of  action  as  former  action 
on  different  coupons  from  same  bonds;  New  Dunderberg  Min.  Co.  v. 
Old,  97  Fed.  153,  38  C.  C.  A.  89,  holding  judgment  in  ejectment  that 
plaintiff  was  entitled  to  vein  of  ore  which  determined  that  apex  was. 
within  plaintiff's  claim  is  conclusive  of  such  fact  in  subsequent  action 
to  recover  value  or  ore  alleged  to  have  been  taken  from  such  vein; 
Commissioners'  Court  v.  State,  180  Ala.  486,  487,  61  South.  433,  judg- 
ment denying  mandate  to  compel  Commissioners  to  pay  city  part  of  special 
road  tax  is  not  res  adjudicata  as  to  right  to  compel  payment  of  portion 
of  general  tax  appropriated  to  road  fund ;  Penney  v.  Corey,  147  Ala.  627, 
41  South.  981,  judgment  on  purchase  price  notes  for  less  than  face  value 
under  plea  of  failure  of  consideration  does  not  bar  seller's  right  to  sue 
on  other  notes  of  series  or  buyer's  right  to  set  up  failure  of  considera- 
tion; Crowder  v.  Red  Mountain  Min.  Co.,  127  Ala.  260,  29  South.  849, 
holding  judgment  in  action  for  interest  on  note  is  not  bar  to  action  to 
recover  principal;  Pulaski  County  v.  Hill,  97  Ark.  456,  134  S.  W.  975, 
judgment  for  possession  of  land  in  favor  of  claimant  under  tax  title 
.  does  not  bar  action  of  heirs  of  owner  to  redeem,  when  under  disability 
at  time  of  first  suit;  Roth  v.  Merchants  &  Planters'  Bank,  70  Ark.  204, 
91  Am.  St.  Rep.  83,  66  S.  W.  919,  holding  judgment  on  note  void,  under 
Sand.  &  H.  Dig.,  §  493,  Arkansas,  relating  to  form  of  note  given  for 
patent,  is  not  a  bar  to  suit  against  maker  for  balance  due  on  agreed 
price  for  patent ;  Estate  of  Blake,  157  Cal.  457,  108  Pac.  291,  judgment 
in  rem  without  contest  is  res  adjudicata  only  as  to  matter  actually  in- 
volved; Phelan  v.  Quinn,  130  Cal.  378,  62  Pac.  624,  holding  in  action 
by  owner  of  interest  in  way  to  have  gate  erected  across  the  same  de- 
clared nuisance  and  have  it  abated,  a  judgment  for  defendant  was  bar 
to  another  suit  for  same  relief  brought  on  ground  that  way  was  public 
road;  Maddux  v.  San  Luis  Obispo  County  Bank,  129  Cal.  669,  79  Am. 
St.  Rep.  147,  62  Pac.  266,  holding  where  suit  is  brought  for  recovery 
of  money,  and  money  is  paid  before  and  after  default  judgment  is  ren- 


645  CROMWELL  v.  SAC  COUNTY.         94  U.  S.  351-371 

dered  but  no  credit  is  given  therefor,  the  judgment  is  no  bar  to  action 
by  defendant  to  recover  the  money  so  paid;  Silverston  ▼.  Mercantile 
Trust  Co.,  18  Cal.  App.  185,  1?2  Pac.  978,  validity  of  trust  is  involved 
in  suit  for  accounting,  and  decree  is  res  adjudicata  as  to  validity  in 
subsequent  suit  between  same  parties;  Savage  v.  Central  Electric  Co., 
59  Colo.  70,  148  Pac.  255,  judgment  in  suit  for  month's  salary  held  to 
estop  plaintiff  in  suit  for  succeeding  month's  salary;  Ornauer  v.  Penn 
Mut.  Life  Ins.  Co.,  52  Colo.  636,  123  Pac.  651,  holding  issue  not  raised 
in  former  suit  could  be  raised  in  subsequent  suit;  Grand  Valley  Irr. 
Co.  v.  Fruita  Imp.  Co.,  37  Colo.  500,  86  Pac.  330,  judgment  as  to  validity 
of  irrigation  assessment  held  not  conclusive  as  to  validity  of  later  re- 
duced assessment  for  same  purpose;  Clark  v.  Knox,  32  Colo.  348,  76 
Pac.  374,  where  in  suit  to  remove  cloud  caused  by  attachment  against 
husband  it  was  held  that  attachment  levy  antedated  delivery  of  deeds 
from  husband  to  wife,  decree  was  not  res  adjudicata  in  suit  to  remove 
cloud  caused  by  later  levy  on  other  lands  embraced  in  same  deeds;  Scott 
v.  Scott,  83  Conn.  638,  21  Ann..  Gas.  965,  78  Atl.  316,  judgment  as  to 
property  in  divorce  suit  held  not  to  bar  subsequent  suit  by  wife  for 
money  loaned;  Otis  Elevator  Co.  v.  George  A.  Fuller  Co.,  44  App.  D.  C. 
292,  in  suit  by  one  of  two  defendants  in  former  suit  against  codefend- 
ant  to  recover  amount  of  judgment  against  plaintiff,  which  plaintiff  had 
satisfied,  and  in  which  suit  verdict  was  directed  for  such  codefendant, 
record  in  former  suit  is  admissible  to  show  matters  actually  litigated; 
Carmody  v.  Simpson  &  Sullivan  Co.,  44  App.  D.  C.  43,  in  suit  for 
fraud  against  corporation  and  officer  to  recover  secret  profits  made  as 
agent,  record  of  former  unsuccessful  suit  by  officer  against  plaintiff  for 
commission  is  not  admissible  when  not  containing  evidence;  Barclay  v. 
Carter  Medicine  Co.,  41  App.  D.  C.  243,  adjudication  of  similarity  on 
opposed  application  for  trademark  is  conclusive  in  subsequent  proceed- 
ings to  register  same  mark  under  ten  years'  clause  of  statute ;  Horine  v. 
Wende,  29  App.  D.  C.  424,  quaere,  whether  unsuccessful  party  in  inter- 
ference proceeding  is  precluded  from  making  new  claim  for  generic  in- 
vention, distinct  from  specific  one;  Wagenhurst  v.  Wineland,  22  App. 
D.  C.  363,  decree  dismissing  bill  for  want  of  prosecution  on  proper 
parties  is  not  bar  to  another  on  same  matter;  Cummings  v.  Baker,  16 
App.  D.  C.  16,  decree  held  to  be  dismissal  of  bill  for  laches  and  not  bar 
to  subsequent  suit  at  law;  McKinnon  v.  Johnson,  57  Fla.  132,  48  South. 
914,  judgment  of  dismissal  on  failure  to  amend  after  demurrer  sustained 
is  not  res  adjudicata;  Georgia  R.  R.  etc.  Co.  v.  Wright,  124  Ga.  604, 
605,  53  S.  E.  255,  256,  suit  to  enjoin  collection  of  tax  for  one  year 
is  no  bar  to  suit  to  enjoin  similar  taxes  for  another  year ;  Stone  v.  Salis- 
bury, 209  111.  65,  70  N.  E.  608,  decree  partitioning  property  of  decedent 
naming  certain  person  as  his  child  and  heir  does  not  conclude  heirs  of 
widow  in  subsequent  suit  not  involving  such  property  as  to  parentage 
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of  such  person;  Baldwin  v.  Hanecy,  204  111.  288,  68  N.  E.  562,  holding 
judgment  that  nothing  was  owing  to  wife  in  action  by  receiver  against 
debtor's  attorney  and  widow  and  children  of  debtor,  in  action  to  sub- 
ject property  to,  claim  of  creditors,  wife,  was  estopped  from  setting  up 
her  claim  in  action  against  attorney;  Board  of  Directors  of  Chicago 
Theological  Seminary  v.  People,  189  111.  443,  59  N.  E.  979,  holding  where 
in  several  actions  against  seminary  for  taxes  by  county  treasurer,  judg- 
ment was  given  for  seminary,  such  judgment  was  not  a  bar  to  applica- 
tion for  taxes  for  subsequent  year  where  objection  was  that  land  was 
exempt,  since  it  did  not  appear  that  this  question  had  been  decided  in 
any  former  suit;  Bennett  v.  First  Nat.  Bank,  128  Iowa,  9,  102  N.  W. 
131,  where,  in  suit  to  establish  priority  of  liens,  default  foreclosure  de- 
cree, reciting  that  H.  entitled  to  benefit  of  security  because  of  assump- 
tion of  note,  though  pleading  did  not  allege  assumption,  did  not  bind 
defendant  to  first  exhaust  H.  's  liability  before  proceeding  against 
debtor's  property;  State  v.  City  of  Leavenworth,  75  Kan.  790,  90  Pac. 
238,  judgment  for  State  in  quo  warranto  ousting  city  from  exercise  of 
certain  corporate  powers  does  not  bar  like  action  against  city  based  on 
abuse  of  powers  of  same  character;  Stroup  v.  Pepper,  69  Kan.  245,  247, 
76  Pac.  826,  827,  where,  in  ejectment,  defendant  claimed  rights  of 
mortgagee  in  possession,  fact  that  in  prior  suit  defendant  in  ejectment 
sought  to  foreclose  mortgage,  but  reference  to  it  stricken  from  plead- 
ings, decree  therein  did  not  affect  defendant's  rights  as  mortgagee  in 
possession;  Combs  vt  Stacy,  147  Ky.  226,  144  S.  W.  25,  judgment  in 

•  prior  suit  that  plaintiff  is  owner  of  land  on  which  defendant  trespassed 
is  not  conclusive  that  plaintiff  is  owner  of  other  land  on  which  he 
afterward  claimed  defendants  were  traspassing;  Dodd  v.  Pittsburg  etc. 
R.  Co.,  127  Ky.  784,  16  L.  R.  A.  (N.  S.)  898,  106  S.  W.  793,  decision  in 
suit  by  minority  stockholders  to  compel  defendant  to  satisfy  judgment 
against  corporation  in  contract  action,  denying  relief,  is  not  conclusive 
on  their  right  to  compel  defendant  to  satisfy  judgment  in  tort;  Schmidt 
v.  Louisville  etc.  Ry.  Co.,  119  Ky.  299,  84  S.  W.  317,  applying  rule  in 
action  on  coupons  where  judgment  rendered  in  other  suit  on  other 
coupons  from  same  bond;  Hardwicke  &  Co.  v.  Young,  110  Ky.  506,  62 
S.  W.  11,  holding  judgment  dismissing  suit  to  restrain  collection  of 

,  taxes  for  certain  school  district  is  bar  to  another  action  for  same  taxes 
on  ground  that  they  were  imposed  in  violation  of  Constitution;  Horner 
v.  Bell,  105  Md.  124,  66  Atl.  43,  decree  setting  aside  conveyance  as  for 
undue  influence  held  not  conclusive  of  defendant's  rights  under  con- 
veyance of  same  property  made  after  another  conveyance  between  same 
parties;  State  v.  Great  Northern  Ry.  Co.,  106  Minn.  336,  119  N.  W. 
211,  holding  former  decisions  as  to  gross  earning  provisions  of  railroad 
charter  not  res  ad  judicata  as  to  validity  of  gross  earnings  tax  under 
statute  of  1904;  State  v.  Center  Creek  Mining  Co.,  262  Mo.  502,  171 
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S.  W.  359,  holding,  under  facts,  judgment  that  certain  city  taxes  wese 
void  was  not  conclusive  in  subsequent  suit;  McKenzie  v.  Donnell,  208 
Mo.  64, 106  S.  W.  46,  judgment  against  tenant  and  lessors  in  ejectment 
is  not  bar  to  enforcement  of  prior  appealed  decree  for  rents  and  profits ; 
Baumhoff  v.  St.  Louis  etc.  R.  Co.,  205  Mo.  263,  120  Am,  St.  Rep.  745, 
104  S.  W.  9,  in  suit  for  value  of  stock  held  in  trust,  judgment  that  stock 
had  no  value  does  not  bar  suit  to  compel  issuance  of  stock  to  plaintiff 
and  transfer  of  shares  by  corporations;  Lincoln  Trust  Co.  v.  Nathan, 
122  Mo.  App.  328,  99  S.  W.  487,  judgment,  under  facts,  for  lessees  sued 
for  rent  after  property  destroyed  by  fire  held  not  conclusive  as  to  right 
of  lessors  to  recover  insurance  money  received  by  lessees  on  improve- 
ments made  under  lease;  Brown  v.  Missouri  Pac.  Ry.  Co.,  96  Mo.  App. 
169,  70  S.  W.  527,  holding  judgment  in  joint  action  by  husband  and 
wife  for  personal  injuries  to  wife  is  res  adjudicata  on  every  issue  pre- 
sented in  action  for  damages  by  husband;  Kazebeer  v.  Nunemaker,  82 
Neb.  740,  118  N.  W.  649,  judgment  allowing  guardian's  account  does 
not  estop  ward  to  contest  sale  to  guardian  not  appearing  in  account  to 
have  been  sold  to  guardian;  Gering  v.  School  Dist.  No.  28,  76  Neb.  224, 
107. N.  W.  252,  253,  holding  in  such  case  burden  is  on  one  claiming 
estoppel  to  show  question  was  adjudicated  in  former  suit;  Hanson  v. 
Hanson,  64  Neb.  507,  90  N.  W.  208,  holding  former  judgment  is  a  bar 
when  parties  are  the  same  although  property  claimed  is  different; 
Schilstra  v.  Van  Den  Heuvel,  82  N.  J.  Eq.  161,  90  Atl.  1057,  judgment 
is  not  res  adjudicata  in  equity  suit  where  parties  not  identical  and 
issues  broader;  Woolsey  v.  Woolsey,  72  N.  J.  Eq.  899,  67  Atl.  1047, 
decree  of  orphans'  court  on  accounting  is  conclusive  on  executor  as  to 
propriety  of  allowances  in  suit  in  equity;  Territory  v.  Santa  Fe  Pac. 
R."  R.,  10  N.  M.  412,  62  Pac.  986,  holding  in  action  to  recover  taxes  for 
improvements  of  portion  of  right  of  way,  former  judgment  in  action 
involving  entire  right  of  way  is  a  bar;  Lowenthal  &  Meyers  v.  Baca,  10 
N.  M.  361,  62  Pac.  983,  holding  judgment  for  defendants  in  replevin 
suit  is  bar  to  action  for  trespass  involving  same  property;  Griffen  v. 
Keese,  187  N.  Y.  464,  80  N.  E.  370,  decree  determining  amount  to  be 
invested  to  pay  annuities  is  not  res  adjudicata  as  to  issue  raised  subse- 
quently as  to  amount  necessary  to  produce  annuities  payable  since  death 
of  certain  annuitants;  McKinnon  Currie  &  Co.  v.  Caulk,  167  N.  C.  56, 
86  S.  E.  810,  judgment  in  partition  where  estate  held  by  entireties  is  not 
bar  to  claim  of  one  against  grantee  of  other,  after  estate  had  changed 
to  tenancy  in  common,  that  name  of  other  had  been  inserted  in  deed  to 
them  by  mistake;  Weston  v.  Jno.  L.  Roper  Lumber  Co.,  162  N.  C.  178, 
Ann.  Gas.  1915A,  931,  77  S.  E.  435,  judgment  in  partition  not  raising 
title  as  issue  does  not  estop  grantee  of  party  to  deny  title  of  another 
party  to  different  part  of  land ;  Carter  v.  Carter,  14  N.  D.  68,  103  N.  W. 
426,  prior  judgment  held  not  to  have  determined  any  matters  involved 
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in  later  suit;  Horton  v.  Emerson,  30  N.  D.  272,  152  N.  W.  534,  judg^- 
ment  for  defendant  in  former  suit,  based  on  contract  foreclosing  me- 
chanics' lien,  held  not  res  ad  judicata  in  suit  on  quantum  meruit  for 
labor;  Taylor  v.  Taylor,  54  Or.  576,  103  Pac.  530,  decree  in  divorce 
dividing  property  held  conclusive  as  to  wife's  right  to  recover  rents 
collected  by  husband;  Gentry  v.  Pacific  Livestock  Co.,  45  Or.  238,  77 
Pac.  116,  construing  effect  of  decree  on  appeal  in  suit  to  enjoin  trespass 
where  defendant  entered  land  under  contract;  Cannon  v.  Cox,  98  S.  C. 
192,  82  S.  E.  401,  judgment  in  claim  and  delivery  is  not  res  ad  judicata 
as  to  right  to  damages  for  excessive  levy,  though  question  might  have 
been  litigated  in  first  suit;  Kirven  v.  Virginia-Carolina  Chem.  Co.,  77 
S.  C.  498,  503,  508,  58  S.  E.  425,  427,  429,  judgment  in  Federal  court  on 
note  for  fertilizer  does  not  bar  suit  in  State  court  for  damages  to 
crops  caused  by  use  of  fertilizer;  Schmidt  v.  Musson,  20  S.  D.  397,  107 
N.  W.  370,  where  title  to  land  was  passed  on  in  former  suit  incidentally 
to  determine  ownership  of  chattels,  it  was  not  res  adjudicata  in  suit  to 
determine  title;  McLennon  v.  Penner,  19  S.  D.  495,  104  N.  W.  219,  de- 
cree dissolving  temporary  injunction  is  not  res  adjudicata  in  subsequent 
suit  against  surety  on  bond;  Selbie  v.  Graham,  18  S.  D.  375,  100  N.  W. 
757,  judgment  dismissing  action  against  administrator  based  on  claim  that 
plaintiff  owned  property  in  name  of  decedent  does  not  estop  plaintiff  in 
action  by  administrator  for  use  of  property  from  setting  up  defense  that 
he  was  joint  owner;  Ben  C.  Jones  &  Co.  v.  Gammel  Statesman  Pub.  Co., 
100  Tex.  331,  8  L.  R.  A.  (N.  S.)  1197,  99  S.  W.  703,  one  suing  for  damages 
for  breach  of  entire  contract,  performable  in  installments,  is  not  limited 
to  causes  of  action  accruing  subsequent  to  former  judgment  for  breach 
of  same  contract ;  Tudor  v.  Kennett,  87  Vt.  101,  102,  88  Atl.  521,  522, 
where  bill  of  "sale  was  admitted  to  show  inducement  in  action  for  deceit 
in  sale,  judgment  was  not  conclusive  against  seller  as  to  validity  of  bill 
in  suit  to  reform  it ;  Ingram  v.  Ingram,  75  Vt.  394,  56  Atl.  5,  holding  on 
trial  of  petition  for  support,  findings  of  facts  made  in  former  divorce  pro- 
ceedings brought  by  husband,  to  effect  that  wife  was  not  guilty  of  willful 
desertion,  are  inadmissible;  Bird  v.  Winyer,  44  Wash.  266,  120  Am.  St. 
Rep.  995,  87  Pac.  260,  judgment,  in  suit  to  quiet  title  to  part  of  land  pat- 
ented to  Indian,  that  deceased  wife  had  no  interest,  estops  claim  of  title 
by  heirs  to  another  portion  of  land  described  in  patent;  Central  Banking 
&  Security  Co.  v.  United  States  Fidelity  etc.  Co.,  73  W.  Va.  206,  51 
L.  R.  A.  (N.  S.)  797,  80  S.  E.  124,  decree  in  suit  by  distributees  of 
estate,  for  whose  benefit  new  surety  bonds  were  given,  against  prin- 
cipal and  sureties  dismissing  bill  as  to  sureties,  does  not  conclude  surety 
on  original  bond  in  subsequent  suit  against  sureties  on  new  bonds  for 
contribution;  Hudson  v.  Iguano  Land  &  Min.  Co.,  71  W.  Va.  408,  410, 
76  S.  E.  800,.  dismissal  of  bill  to  remove  cloud  from  title  for  failure  to 
prove  good  title  does  not  bar  defense  to  trespass  brought  by  former 
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defendant;  Davis  v.  Schmidt,  126  Wis.  463,  110  Am.  St.  Rep.  938,  106 
N.  W.  120,  in  action  on  note,  answer  admitting  recovery  of  judgment 
for  interest  on  note  is  no  bar  to  recovery  on  note  where  answer  denies 
right  to  recover;  Fordyce  v.  State,  115  Wis.  616,  92  N.  W.  432,  holding 
judgment  declaring  candidate  for  county  superintendent  had  the  right 
to  have  her  name  on  ballot,  and  holding  that  Rev.  Stats.  1898,  §§38, 
702a,  relating  to  .qualifications  of  candidates,  unconstitutional,  in  suit 
by  candidate  against  county  clerk,  is  no  bar  to  quo  warranto  by  State 
against  candidate  to  oust  her  as  not  being  qualified  under  section  702a; 
dissenting  opinion  in  South  Park  Commrs.  v.  Montgomery  Ward  &  Co.* 
248  111.  337,  21  Ann.  Gas.  127,  93  N.  E.  924,  majority  holding  judgment 
enjoining  erection  of  museum  by  city  in  park,'  and  that  legislature  could 
not  authorize  construction  of  building  in  park,  was  res  adjudicata  in 
subsequent  suit  to  condemn  rights  of  abutting  owner  in  restriction  to 
use  of  park;  dissenting  opinion  in  Hogle  v.  Smith,  136  Iowa,  49,  113 
N.  W.  562,  majority  holding  ruling  on  petition  for  rehearing,  not  stat- 
ing grounds,  was  conclusive  as  to  all  grounds  urged;  dissenting  opinion 
in  City  of  St.  Louis  v.  United  Rys.  Co.,  263  Mo.  497,  174  S.  W.  106, 
majority  holding  decree  in  Federal  court  holding  valid  city  ordinance 
imposing  license  tax  on  street  railway  estopped  company,  in  suit  by 
city  to  recover  tax,  to  assert  ordinance  invalid  under  city  charter  on 
State  law;  In  re  White,  45  Fed.  239,  Southern  Minnesota  Ry.  Co.  v. 
St.  Paul  etc.  R.  Co.,  55  Fed.  694,  695,  5  C.  C.  A.  249,  and  Lewis  ▼. 
Ocean  Nav.  etc.  Co.,  125  N.  Y.  348,  26  N.  E.  303,  all  holding  burden  of 
proof  on  party  alleging  estoppel;  Campbell  v.  Rankin,  99  U.  S.  263, 
25  L.  Ed.  436,  Wilson's  Exr.  v.  Deen,  121  U.  S.  532,  30  L.  Ed.  981,  7 
Sup.  Ct.  1006,  Clark  v.  Blair,  4  McCrary,  313,  14  Fed.  814,  Humphreys 
v.  Third  Nat.  Bank,  75  Fed.  860,  21  C.  C.  A.  538,  Whiting  v.  Burger, 
78  Me.  296,  4  Atl.  697,  Blodgett  v.  Dow,  81  Me.  201,  16  AIL  660,  Foye 
v.  Patch,  132  Mass.  Ill,  Morgan  v.  Burr,  58  N.  H.  472,  Oldham  v. 
Mclver,  49  Tex.  572,  and  Withers  v.  Sims,  80  Va.  661,  all  holding  parol 
evidence  admissible  to  determine  matter  in  dispute  in  first  suit;  Mc- 
Comb  v.  Frink,  149  U.  S.  641,  37  L.  Ed.  881,  13  Sup.  Ct.  997,  Burthe  v. 
Denis,  133  U.  S.  523,  33  L.  Ed.  771,  10  Sup.  Ct.  338,  and  Washington 
Gas  Co.  v.  Columbia,  161  U.  S.  329,  40  L.  Ed.  719,  16  Sup.  Ct.  569,  all 
holding  former  record  and  evidence  admissible  for  same  purpose;  Mc- 
Makin  v.  Fowler,  34  S.  C.  288,  13  S.  E.  536,  holding  charge  to  jury 
admissible;  Abendroth  v.  Durant,  1  Fed.  851,  In  re  Van  Buren,  2  Fed. 
648,  Adams  v.  Adams,  25  Minn.  77,  State  v.  Cooley,  58  Minn.  524,  60 
N.  W.  341,  and  Farrell  v.  St.  Paul,  62  Minn.  276,  54  Am.  St.  Rep.  644, 
29  L.  R.  A.  781,  64  N.  W.  811,  all  holding  default  judgment  not  estop- 
pel, unless  merits  examined;  Murphy  v.  Creath,  26  Mo.  App.  586.  rul- 
ing similarly  as  to  dismissal;  Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152 
U.  S.  315,  38  L.  Ed.  456,  14  Sup.  Ct.  597,  Newport  v.  Commonwealth, 
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106  Ky.  445,  45  L.  R.  A.  521,  50  S.  W.  848,  Adams  v.  Yazoo  etc.  R. 
Co.,  77  Miss.  265,i  24  South.  212,  Philadelphia  v.  Ridge  Ave.  Ry.  Co., 
142  Pa.  St.  494,  24  Am.  St.  Rep.  516,  21  Atl.  983,  State  v.  Bank  ot 
Commerce,  95  Tenn.  231,  31  S.  W.  996,  and  Union  &  Planters'  Bank  v. 
Memphis,  101  Tenn.  168,  46  S.  W.  560,  all  holding  plea  of  estoppel  in 
tax  cases  limited  to  taxes  in  litigation  and  does  not  extend  to  taxes 
for  subsequent  years;  Davis  v.  Brown,  94  U.  S.  429,  24  L.  Ed.  207,  hold- 
ing judgment  on  one  of  series  of  notes  does  not  bar  defense  in  later 
suit;  Dimock  v.  Revere  Copper  Co.,  117  U.  S.  565,  29  L.  Ed.  996,  6  Sup. 
Ct.  857,  discharge  in  bankruptcy  no  bar  to  suit  on  judgment  recovered 
in  suit  commenced  before  bankruptcy;  Enfield  v.  Jordan,  119  U.  S.  691, 
30  L.  Ed.  528,  7  Sup.  Ct  364,  holding  it  error  to  refuse  to  allow  defense 
not  available  at  first  suit.;  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  146 
U.  S.  302,  36  L.  Ed.  981,  13  Sup.  Ct.  79,  judgment  that  corporate  prop- 
erty is  exempt  is  not  bar  to  suit  to  collect  taxes  on  other  property; 
Johnson  Steel  Street  Rail  Co.  v.  Wharton,  152  U.  S.  258,  260,  38  L.  Ed. 
433,  14  Sup.  Ct.  610,  validity  of  patent  decided  in  suit  for  royalties 
conclusive  in  later  suits;  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157 
U.  S.  687,  39  L.  Ed.  862,  15  Sup.  Ct.  735  (affirming  Tyler  Min.  Co.  v. 
Sweeney,  54  Fed.  287,  289,  4  C.  C.  A.  329),  holding  decree  as  to  priority 
of  location  on  part  of  mining  claim  not  conclusive  as  to  rest;  Roberts 
v.  Northern  Pac.  R.  R.  Co.,  158  U.  S.  27,  29,  39  L.  Ed.  882,  883,  15 
Sup.  Ct.  765,  State  judgment  as  to  title  to  one  parcel  of  land  not  con- 
clusive as  to  similar  parcel  in  Federal  court;  New  Orleans  v.  Citizens9 
Bank,  167  U.  S.  396,  397,  400,  42  L.  Ed.  211,  212,  17  Sup.  Ct.  913,  914, 
915,  judgment  that  corporation  is  exempt  concludes  city  in  suit  to  col- 
lect other  taxes;  Southern  Pac.  R.  R.  Co.  v.  United  States,  168  U.  S. 
49,  50,  42  L.  Ed.  377,  18-  Sup.  Ct.  27,  28,  maps  on  which  one  judgment 
is  based  are  conclusive  in  later  similar  suit;  Dennison  v.  United  States, 
168  U.  S.  249,  42  L.  Ed.  456,  18  Sup.  Ct.  60,  judgment  on  claim1  against 
government  is  not  conclusive  of  right  to  sue  on  similar  claim;  Gates  v. 
Newman,  18  Ind.  App.  408,  46  N.  E.  659,  and  In  re  People's  Safe,  etc., 
10  Ben.  40,  Fed.  Cas.  10,971,  both  holding,  where  counterclaim  not  adju- 
dicated, judgment  is  no  bar  to  suit  thereon;  Flanagin  v.  Thompson,  4 
Hughes,  425,  426,  428,  9  Fed.  180,  181,  182,  finding  that  debt  is  valid 
and  unpaid  is  conclusive  in  foreclosure  suit;  Anderson  v.  Gerding,  3 
Woods,  490,  Fed.  Cas.  356,  judgment  on  one  of  series  of  notes  is  con- 
clusive of  right  to  recover  on  others;  American  Diamond  etc.  Co.  v. 
Sheldon,  17  Blatchf.  211,  Fed.  Cas.  296,  nonsuit,  for  want  of  prosecu- 
tion, is  no  bar  to  second  suit;  Semple  v.  Bank  of  British  Columbia, 
5  Sawy.  97,  Fed.  Cas.  12,659,  foreclosure  is  conclusive  of  validity  of 
mortgage;  Sharon  v.  Hill,  11  Sawy.  302,  26  Fed.  345,  validity  of  mar- 
riage established  in  one  suit  cannot  be  disputed  in  other;  Oregon  Ry. 
Co.  v.  Oregon  Ry.  &  Nav.  Ctf.,  11  Sawy.  573,  27  Fed.  283,  judgment 
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for  one  installment  of  rent  conclusive  as  to  validity  of  lease;  Hickox 
v.  Elliott,  11  Sawy.  632,  27  Fed.  836,  judgment  sustaining  validity  of 
instrument  is  conclusive  of  defendant's  liability  thereon;  Neal  v.  Fos- 
ter, 13  Sawy.  247,  36  Fed.  33,  judgment  for  defendant,  in  suit  to  set 
aside  conveyance,  as  fraudulent,  estops  plaintiff  from  setting  up  such 
claim  in  later  suit;  Radford  v.  Folsom,  3  Fed.  202,  proceeding  to  Quiet 
title  between  parties  is  no  bar  to  suit  to  set  aside  conveyance  by  as- 
signee; Emma  Silver  Min.  Co.,  Limited,  v.  Emma  Silver4  Min.  Co.  of 
New  York,  7  Fed.  408,  413,  judgment  against  plaintiff  in  suit  for  deceit 
does  not  bar  suit  for  newly  discovered  fraud;  Bartels*  v.  Schell,  16  Fed. 
344,  holding  judgment  for  part  of  indivisible  demand  is  bar;  Hunt  v.> 
Mercantile  Ins.  Co.,  22  Fed.  505,  judgment  against  garnishee  for  part 
of  credit  does  not  bar  suit  against  him  by  his  creditor  for  balance; 
Snell  v.  Campbell,  24  Fed.  882,  suit  to  enjoin  tax  sale  is  barred  by 
judgment  between  parties  as  to  validity  of  tax;  Lippincott  v.  Shaw 
Carriage  Co.,  25  Fed.  587,  decree  of  foreclosure  against  partnership, 
as  such,  all  known  partners  not  being  partners,  does  not  bind  firm; 
Steam  Gauge  &  Lantern  Co.  v.  Meyrose,  27  Fed.  215,  dismissal  of  bill 
for  failure  to  show  infringement  is  no  bar  to  suit  by  assignee;  Laird 
v.  De  Soto,  32  Fed.  -652,  decree  as  to  validity  of  bonds  in  first  suit 
conclusive  in  suit  on  bonds  of  same  series;  Gilmer  v.  Morris,  35  Fed. 
687,  and  Gilmer  v.  Billings,  55  Fed.  782,  both  holding  decree  in  suit  to 
redeem  stock  is  no  bar  to  suit  setting  up  different  pledge;  Snyder's 
Admrs.  v.  McComb's  Exrs.,  39  Fed.  300,  dismissal  of  suit  on  contract 
is  no  bar  to  suit  to  enforce  trust ;  Keator  v.  St.  John,  42  Fed.  586,  suit 
against  agent  not  barred  by  judgment  in  ancillary  suit;  In  re  Vetter- 
lein,  44  Fed.  60,  decree  awarding  certain  sums  to  United  States  from 
bankrupt's  estate  does  not  bar  suit  for  other  dividends  undisposed  of; 
Fessenden  v,  Barrett,  50  Fed.  691,  judgment  sustaining  tax  title  to 
one  tract  is  not  bar  to  foreclosure  suit  against  other;  Brusie  v.  Peck 
Bros.  &  Co.,  54  Fed.  822,  4  C.  C.  A.  597,  judgment  for  royalties  is  not 
conclusive  upon  question  of  infringement;  City  of  Detroit  v.  Detroit 
Ry.  Co.,  56  Fed.  893,  holding  validity  of  ordinance  extending  franchise 
not  concluded  by  decree  sustaining  ordinance  fixing  tax  for  extended 
period;  Mack  v.  Levy,  60  Fed.  753,  holding  decree  sustaining  only  cer- 
tain claims  of  patent  is  not  conclusive  as  to  validity  of  residue;  De 
Chambrun  v.  Schermerhorn,  59  Fed.  508,  holding  fact  that  issue  was 
not  pleaded  or  tried  prevents  operation  of  estoppel;  St.  Joseph  etc.  R. 
Co.  v.  Steele,  63  Fed.  872,  11  C.  C.  A.  470,  decree  declaring  toll-bridere 
subject  to  tax  is  conclusive  in  later  suit;  Guggenheim  v.  Kirch h of er, 
66  Fed.  759,  14  C.  C.  A.  72,  refusal  to  allow  withdrawal  of  counter- 
claim was  not  error  where  judgment  did  riot  conclude  matters  embraced 
therein;  Buchanan  v.  Knoxville  R.  Co.,  71  Fed.  336,  18  C.  Oi  A.  122, 
determination  in  suit  between  individuals  of  corporation's  immunity 


94 U.S. 351-371         NOTES  ON  U.  S.  REPORTS.  652 

from  taxation  concludes  State;  Thomson  v.  Crane,  73  Fed.  332,  decree 
setting  aside  conveyance  as  fraud  on  creditors  is  conclusive  as  to  exist- 
ence of  debt;  0 Tiara  v.  Mobile  etc.  R.  Co.,  75  Fed.  135,  decree  as  to 
title  to  personal  property  fixes  right  to  sue  for  detention;  Austin  v. 
Hamilton  County,  76  Fed.  212,  22  C.  C.  A.  128,  decree  sustaining  munici- 
pal bonds  concludes  parties  in  subsequent  suit;  Lawrence  v.  Stearns, 
79  Fed.  882,  judgment  against  one,  based  on  negligence  of  another,  who 
was  party,  is  evidence  in  suit  for  indemnity;  Stearns  v.  Lawrence,  83 
Fed.  745,  28  C.  C.  A.  66,  finding  as  to  president's  personal  liability, 
in  suit  against  him  and  bank,  fixes  receiver's  right  to  recover  from 
him;  Truman  v.  Carvill  Mfg.  Co.,  87  Fed.  473,  judgment  sustaining 
patent  is  not  conclusive  between  other  parties;  &t.  Joseph  Union  Depot 
Co.  v.  Chicago  etc.  Ry.  Co.,  89  Fed.  651,  659,  32  C.  C.  A.  284,  decree 
establishing  relation  of  landlord  and  tenant  is  conclusive  in  suit  for 
rent;  Norton  v.. Jensen,  90  Fed.  421,  33  C.  C.  A.  141,  decree  for  in- 
fringement is  not  conclusive  in  suit  between  same  parties,  where  in- 
fringing machine  is  later  patented;  Chicago  etc.  Ry.  Co.  v.  St.  Joseph 
Union  Depot  Co.,  92  Fed.  24,  25,, holding  Federal  court  cannot  enjoin 
State  suit  on  same  demand;  Wiese  v.  San'  Francisco  Musical  Society, 
82  Cal.  646,  7LR.A,  583,  23  Pac.  212,  judgment  holding  corpora- 
tion's by-law  invalid  is  conclusive  in  similar  suit  between  same  par- 
ties; Lillis  v.  Emigrant  Ditch  Co.,  95  Cal.  560,  30  Pac.  1110,  holding 
immaterial  finding  is  never,  an  estoppel;  Fuller  v.  Metropolitan  Ins. 
Co.,  68  Conn.  64,  57  Am.  St.  Rep.  88,  35  Atl.  767,  assignment  of  adju- 
dicated claim  does  not  give  assignee  right  to  plead  res  adjudicata  in 
suit  on  similar  demand  against  same  defendant;  Saule  v.  Freeman, 
24  Fla.  223,  12  Am.  St.  Rep.  198,  4  South.  531,  decree  as  to  validity 
of  election,  calling  for  change  in  county  seat,  is  bar  tp  injunction; 
National  Bank  of  Augusta  v.  Southern  Porcelain  Mfg.  Co.,  59  Ga. 
165,  decree  as  to  validity  of  judgment,  confessed  as  security  for 
notes,  is  not  conclusive  as  to  validity  of  notes;  Stevens  v.  Stembridge, 
104  Ga.  623,  31  S.  E.  ,415,  holding  foreclosure  bars  suit  on  notes 
secured;  Hanna  v.  Read,  102  111.  603,  40  Am.  Rep.  612,  adjudication 
of  insanity,  in  setting  aside  deed,  is  conclusive  in*  later  similar  suit; 
Riverside  Co.  v.  Townshend,  120  111.  18,  9  N.  E.  68,  judgment  in  forcible 
entry  and  detainer  is  no  bar  to  ejectment;  Chicago  v.  Cameron,  120 
111.  459,  11  N.  E.  903,  decree  as  to  sufficiency  of  security  of  bond  will 
not  bar  suit  to  cancel;  Wright  v.  Griffey,  147  111.  498,  37  Am.  St.  Rep. 
229,  35  N.  E.  733,  bill  to  compel  assignment  of  stock  barred  by  judg- 
ment holding  parties  joint  owners;  Louisville  etc.  R/.  Co.  v.  Carson, 
169  111.  251,  48  N.  E.  404,  judgment  holding  lease  valid  is  conclusive 
in  later  suit  for  rent;  Cleveland  v.  Creviston,  93  Ind.  33,  47  Am.  Rep. 
369,  judgment  for  defendant  in  suit  on  one  of  several  identical  notes 
is  bar  to  suit  on. rest;  McFadden  v.  Ross,  10?  Ind.  517,  judgment  in 
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replevin  is  no  bar  to  suit  to  determine  title;  Thomas  v.  McDonald,  102 
Iowa,  570,  71  N.  W.  573,  foreclosure  by  wife  against  husband  is  not 
conclusive  as  to  validity  of  mortgage  as  against  creditor;  Jones  v.  Com- 
mercial Bank,  78  Ky.  424,  judgment  against  administrator  to  enforce 
lien  is  no  bar  to  plea  of  statute  of  limitations  in  suit  against  heirs; 
Schuster  v.  White,  106  Ky.  320,  50  S.  W.  243,  judgment  on  executed 
contract  for  board  no  bar  to  suit  on  implied  contract  for  nursing;  Dag- 
gett v.  Daggett,  143  Mass.  521,  10  N.  E.  314,  judgment  in  replevin  for 
possession  of  escrow  deed  is  no  bar  to  writ  of  entry;  Watts  v.  Watts, 
160  Mass.  465,  39  Am.  St.  Rep.  510,  23  L.  R.  A.  188,  36  N.  E.  479,  hold- 
ing judgment  for  wife  for  separate  maintenance  is  no  bar  to  suit  for 
,  divorce  by  husband  on  ground  of  adultery;  Jacobson  v.  Miller,  41  Mich. 
96,  1  N.  W.  1017,  execution  of  lease,  decided  in  first  suit  for  rent,  is 
conclusive  in  later  suits;  Greene  v.  Merchants  &  Planters'  Bank,  73 
Miss.  549,  19  South.  352,  holding  judgment  is  not  bar  where  issue  de- 
cided by  jury  is  uncertain;  State  y.  Branch,  134  Mo.  604,  56  Am.  St. 
Rep.  540,  36  S.  W.  229,  judgment  against  person  as  trustee  is  not  res 
adjudicata  in  suit  against  him  as  guardian;  Dawson  v.  Gillen,  61  Mo. 
App.  678,  record  was  properly  excluded  where  record  showed  issue 
could  not  have  arisen  at  first  trial;  Dickey  v.  Heim,  48  Mo.  App.  118, 
accounting  for  rents  is  not  conclusive  of  issue  whether  option  to  extend 
lease  had  been  exercised;  Slater  v.  Skirving,  51  Neb.  Ill,  115,  66  Am. 
St.  Rep.  446,  449,  70  N.  W.  494,  495,  judgment  on  issue  as  to  amount 
of  damages  is  not  conclusive  as  to  issue  of  right  of  action;  Metcalf  v. 
Gilmore,  63  N.  H.  190,  judgment  for  plaintiff  for  sums  due  him  does 
not  bar  claim  by  defendant  against  plaintiff  for  sums  due  him;  Clark 
Thread  Co.  v.  William  Clark  Co.,  55  N.  J.  Eq.  662,  37  Atl.  600,  judg- 
ment in  suit  against  defendant's  agent  to  enjoin  use  of  trademarks 
does  not  bar  bill  for  injunction  and  account  against  defendant;  Church 
v.  Kidd,  88  N.  Y.  654,  holding  settlement  of  trustee's  accounts  fixes 
amount  due  from  him;  Patrick  v.  Shaffer,  94  N.  Y.  430,  finding  that 
amount  set  up  in  counterclaim  is  loan  concludes  right  to  recover;  Bell 
v.  Merrifield,  109  N.  Y.  211,  4  Am.  St.  Rep.  441,  16  N.  E.  58,  judgment 
for  defendant,  as  general  partner,  is  not  conclusive  in  suit  against  him 
as  special  partner;  Hymes  v.  Estey,  116  N.  Y.  509,  15  Am.  St.  Rep.  425, 
22  N.  E.  1089,  judgment  sustaining  dedication  is  not  bar  to  suit  to 
determine  use  of  street  as  such;  Jordan  v.  Farthing,  117  N.  C.  188,  23 
S.  E.  246,  foreclosure  does  not  bar  suit  by  mortgagor  for  accounting; 
Fahey  v.  Esterley  Machine  Co.,  3  N.  D.  223,  44  Am.  St.  Rep.  556,  55 
N.  W.  581,  in  suit  to  recover  purchase  price,  after  breach  of  warranty, 
judgment  in  favor  of  indorsee  on  note  given  is  not  bar;  Applegate  v. 
Dowell,  15  Or.  524,  16  Pac.  657,  judgment  against  grantor  seven  years 
after  sale  does  not  conclude  grantee;  Willoughby  v.  Northeastern  R.  R. 
Co.,  52  S.  C.  173,  29  S.  E.  632,  judgment  that  rent  was  due  fixed  right 
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to  go  on  land  without  committing  trespass;  Noyes  v.  Belding,  6  S.  D. 
632,  62  N.  W.  954,  judgment  confirming  sheriff's  sale  is  not  conclusive 
of  question  of  exemption;  Carson  v.  McCormick  Harvesting  Co.,  18  Tex. 
Civ.  App.  227,  44  S.  W.  407,  decree  of  title  conclusive  in  subsequent 
suit  for  conversion;  Miller  v.  Wills,  95  Va.  254,  28  S.  E.  343,  decree 
settling  State  boundary  concludes  citizens;  Wentworth  v.  Racine,  99 
Wis.  32,  74  N.  W.  553,  incidental  decision  as  to  validity  of  law  is  not 
res  judicata;  Grunert  v.  Spalding  (Wis.),  78  N.  W.  613,  614,  holding 
judgment  that  property  is  exempt  is  conclusive  in  subsequent  suit  to 
set  aside  tax  sale;  Rupiper  v.  Calloway,  105  Wis.  4,  80  N.  W.  918,  hold- 
ing judgment  for  part  of  land  sued  for  in  ejectment  is  not  conclusive 
in  another;  Hart  v.  Moulton,  104  Wis.  349,  76  Am.  St.  Rep.  881,  80 
N.  W.  600,  judgment  rescinding  sale  of  one  tract  is  not  conclusive  in 
another  suit  to  rescind;  dissenting  opinion  in  Fisher  v.  Fielding,  67 
Conn.  133,  82  L.  R.  A.  249,  34  Atl.  726,  majority  holding  default  judg- 
ment in  foreign  court  against  defendant  duly  served  is,  in  absence  of 
fraud, . conclusive  of  merits;  Howard  v.  Bates,  43  Fed.  279,  Ricaud  v. 
Tysen,  78  Fed.  562,  Ferrea  v.  Chabot,  63  Cal.  570,  Sloan  v.  Price,  84 
Ga.  173,  20  Am.  St.  Rep.  355,  10  S.  E.  602,  Wells  v.  Edmison,  4  Dak. 
51,  22  N.  W.  500,  Brady  v.  Pryor,  69  Ga.  697,  and  West  v.  Hennessey, 
58  Minn.  137,  59  N.  W.  985,  all  arguendo. 

Explained  in  Empire  State  Nail  Co.  v.  American  Solid  Leather  Button 
Co.,  74  Fed.  865,  866,  867,  868,  21  C.  C.  A.  152  (reversing  71  Fed.  590,' 
591),  holding  adjudication  of  validity  of  patent  sued  on  concludes  par- 
ties and  privies  in  all  subsequent  suits  for  infringement. 

Distinguished  in  Cheatham  Electric  Switching  Device  Co.  v.  Transit 
Dev.  Co.,  203  Fed.  288,  judgment  for  plaintiff  at  law  for  infringement 
is  conclusive  as  to  validity  of  patent  and  infringement  in  subsequent 
suit  in  equity  against  same  defendant  for  infringement  by  identical 
devices;  State  v.  City  of  Cheney,  67  Wash.  155,  121  Pac.  50,  recovery 
in  suit  on  certain  warrants  held  to  determine  validity  of  series  and 
bar  subsequent  action  on  others. 

What  facts  are  not  res  judicata  though  apparently  found  by  court. 
Note,  96  Am.  Dec.  784,  788. 

Judgment  against  plaintiff,  in  suit  on  county  bonds,  on  ground  that 
he  had  not  paid  value  before  maturity,  does  not  estop  Mm  from  showing, 
in  later  suit  on  other  bonds  of  same  series,  that  he  was  bona  fide  purchaser. 
Approved  in  Wilcox  &  Gibbs  Sewing  Mach.  Co.  v.  Sherborne,  123 
Fed.  878,  59  C.  C.  A.  363,  holding  in  action  for  royalties  from  licensee 
under  patent  judgment  for  plaintiff  where  defendant  pleads,  termination 
of  contract  on  account  of  invalidity  of  patent'  is  conclusive  on  second 
action  for  subsequent  royalties ;  Aetna  Life  Ins.  Co.  v.  Board  of  Commrs. 
of  Hamilton  County,  117  Fed.  86,  54  C.  C.  A.  468,  holding  judgment 
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for  defendant  on  coupons  out  from  certain  bonds  was  bar  to  subsequent 
action  on  other  coupons  cut*  from  same  bonds ;  Union  &  Planters'  Bank 
v.  City  of  Memphis,  111  Fed.  670,  49  C.  C.  A.  455,  holding  in  action  by 
bank  to  restrain  collection  of  taxes  on  capital  stock  on  ground  of  ex- 
emption, judgment  in  its  favor  for  collection  of  taxes  in  previous  year 
is  not  res  judicata;  Mercantile  Nat.  Bank  v.  Lander,  109  Fed.  25,  holding 
decree  enjoining  collection  of  taxes  levied  for  one  year  is  not  bar  to 
action  for  taxes  for  subsequent  year;  Ross  v.  Portland, -105  Fed.  683, 
holding  judgment  against  complainant  in  suit  to  enjoin  sale  of  prop- 
erty on  assessment  is  bar  to  second  suit  for  same  purpose;  Linton  v. 
National  etc.  Ins.  Co.,  104  Fed.  587,  44  C.  C.  A.  54,  holding  judgment 
against  grantor  in  action  involving  terms  of  power  of  attorney  was 
conclusive  in  action  between  same  parties  on  notes  covered  by  power 
of  attorney;  Dodson  v.  Hurley,  129  Ala.  382,  30  South.  599,  holding  in 
action  to  foreclose  mortgage,  plea  of  res  adjudicata  is  insufficient  which 
avers  that  previous  judgment  on  note  secured  by  the  mortgage  was 
rendered  on  plea  of  general  issue,  payment  and  Statute  of  Limitation"; 
Montezuma  Cattle  Co.  v.  Dake,  16  Colo.  App.  145,  63  Pac.  1060,  holding 
judgment  for  defendant  in  action  by  some  directors  and  stockholders  of 
corporation  against  one  director  for  fraudulently  negotiating  loan  is  birr 
to  action  by  corporation  on  same  cause  of  action;  Worth  v.  Carmichael, 
114  Ga.  701,  40  S.  E.  798,  holding  judgment  rendered  on  one  note  is 
not  conclusive  in  suit  on  another  note  between  same  parties  when  dif- 
ferent defense  is  in  issue ;  Madison  v.  Garfield  Coal  Co.,  114  Iowa,  63,  86 
N.  W.  44,  holding  where  plaintiff  sued  defendant  to  enjoin  use  of  leased 
land  as  not  within  lease  and  submitted  question  whether  such  use  was 
proper  under  lease,  judgment  for  defendant  will  bar  suit  by  plaintiff 
against  defendant  involving  defendant's  rights  under  lease;  City  of 
Newport  v.  Commonwealth,  106  Ky.  445,  45  L.  R.  A.  521,  50  S.  W.  848, 
51  S.  W.  433,  holding  judgment  for  defendant  in  action  to  recover  taxes 
for  one  year  is  not  bar  to  action  to  recover  taxes  on  same  land  for 
another  year;  Schuster  v.  White's  Admr.,  106  Ky.  320,  50  S.  W.  243, 
holding  judgment  for  defendant  in  action  for  board  is  not  bar  to  action 
for  nursing;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  265,  24  South. 
212,  holding  judgment  prohibiting  tax  collector  from  collecting  taxes 
from  railroad  for  certain  year  is  bar  to  action  by  revenue  collector  for 
same  year  after  consolidation  with  another  road ;  Kansas  City  etc.  Park 
v.  Kansas,  174  Mo.  442,  74  S.  W.  984,  holding  judgment  enjoining  col- 
lection of  taxes  for  certain  year  on  ground  of  exemption  was  res  adjudi- 
cata as  to  exemption  for  succeeding  years;  Garland  v.  Smith,  104  Mo. 
22,  64  S.  W.  193,  holding  judgment  in  will  contest  on  ground  that  it 
was  obtained  by  undue  influence  is  not  res  adjudicata  of  power  of 
testator  to  devise  lands;  Barkhoefer  v.  Barkhoefer,  93  Mo.  App.  382, 
67  S.  W.  677,  holding  judgment  in  partition  suit  is  not  bar  to  action 
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under  trust  involving  land  which  was  partitioned  to  party  subject  to 
trust ;  Wooster  v.  Cooper,  59  N.  J.  Eq.  222,  45  Atl.  381,  holding  demand 
is  res  adjudicata  where  in  former  decree  same  claim  based  on  same 
muniment  of  title. has  been  determined;  Roots  v.  Boring  Junction  Lum- 
ber Co.,  50  Or.  319,  320,  92  Pac.  819,  judgment  upholding  right  to  cut 
timber  under  contract  held  not  res  adjudicata  in  suit  to  restrain  cutting 
of  small  trees  under  contract  when  no  such  issue  made  in  first  suit; 
La  Follett  v.  Mitchell,  42  Or.  472,  473,  95  Am.  St.  Rep.  786,  69  Pac.  919, 
holding  judgment  in  defendant's  favor  in  action  by  buyer  of  produce 
against  seller  for  failure  to  deliver  where  defendant  pleaded  refusal 
to  receive  is  not  a  bar  to  action  by  defendant  against  plaintiff  for  re- 
fusal to  receive;  White  v.  Ladd,  41  Or.  332,  93  Am.  St.  Rep.  739,  68 
Pac.  741,  holding  judgment  ordering  sale  of  attached  property  is  not 
conclusive  as  to  validity  of  seizure  of  part  of  property  because  re- 
mainder was  well  attached ;  Pitts  v.  Oliver,  13  S.  D.  566,  79  Am.  St.  Rep. 
910,  83  N.  W.  593,  holding  in  action  to  foreclose  chattel  mortgage,  where 
there  were  several  parties,  a  judgment  decreeing  payment  of  defend- 
ant's claim  first  and  then  plaintiff's  claim  is  not  a  bar  to  action  by 
plaintiff  against  defendant  for  negligence  in  taking  care  of  sheep  which 
were  the  subject  of  the  foreclosure  action;  New  York  etc.  Ins.  Co.  v. 
English,  96  Tex.  274,  72  S.  W.  59,  holding  where  life  policy  provided 
for  payment  of  insurance  in  ten  annual  installments  and  company 
refused  to  pay  first  installment  when  due,  a  judgment  against  company 
on  the  contract  could  not  be  rendered  against  it  for  whole  amount; 
Houston  v.  Walsh,  27  Tex.  Civ.  125,  66  S.  W.  109,  holding  judgment 
setting  aside  certain  judgments  foreclosing  tax  lien  is  conclusive  against 
taxpayer  for  damages  resulting  to  him  from  sale  of  such  property  to 
innocent  purchaser;  Geneva  Nat.  Bank  v.  Independent  School  Dist.,  25 
Fed.  631,  633,  634,  Nesbit  v.  Independent  School  Dist.,  25  Fed.  637, 
638,  and  First  Nat.  Bank  v.  Bennington,  16  Blatchf.  54,  Fed.  Cas.  4807, 
all  following  rule;  Stewart  v.  Lansing,  104  U.  S.  510,  26  L.  Ed.  868, 
holding  judgment  on  town  bonds  does  not  estop  town  from  showing,  in 
suit  on  coupons,  that  plaintiff  is  not  bona  fide  holder;  Nesbit  v.  River- 
side Independent  Dist.,  144  U.  S.  618,  619,  620,  36  L.  Ed.  565,  566,  12 
Sup.  Ct.  747,  holding  judgment  against  city  on  coupons,  where  issue 
was  validity,  is  not  conclusive  in  suit  on  bonds  where  issue  of  notice 
is  added ;  Stewart  v.  Lansing,  15  Blatchf.  285,  Fed.  Cas.  13,432,  holding 
recovery  on  bonds  does  not  fix  right  to  recover  on  others  of  same  series ; 
Skinner  v.  Franklin  County,  56  Fed.  786,  6  C.  C.  A.  118,  holding  default 
decree,  in  favor  of  coupon  holder,  not  conclusive  in  suit  on  others  of 
same  series ;  Felton  v.  Smith,  88  Ind.  156,  45  Am.  Rep.  460,  and  Kilander 
v.  Hoover,  111  Ind.  14,  11  N.  E.  798,  both  holding  judgment  for  defend- 
ant, in  suit  on  part  of  series  of  notes,  does  not  bar  suit  on  rest  falling 
due  later;  Nickum  v.  Burckhardt,  30  Or.  473,  60  Am.  St.  Rep.  828,  47 
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Pac.  790,  holding  judgment  against  receiver,  suing  one  alleged  stock- 
holder, does  not  estop  him  as  against  others;  Bernard  v.  Stebbins,  109 
U.  S.  356,  27  I*  Ed.  962,  3  Sup.  Ct.  263,  and  Elgin  v.  Marshall,  106 
U.  S.  579,  27  L.  Ed.  249,  1  Sup.  Ct.  485,  both  arguendo. 

Distinguished  in  Rew  v.  Independent  School  Dist.,  125  Iowa,  33,  106 
Am.  St.  Rep.  282,  98  N.  W.  804,  Federal  decree  based  on  conclusion  that 
school  district  is  estopped  by  recitals  in  bonds  from  setting  up  certain 
defenses  is  res  adjudicata  in  State  court ;  Bissell  v.  Spring  Valley  Tp., 
124  U.  S.  231,  234,  31  L.  Ed.  414,  415,  8  Sup.  Ct.  498,  500,  holding  judg- 
ment on  bonds  finding  that  bonds  were  void  concludes  plaintiff  in  suit 
on  coupons. 

Recitals  in  authorized  bonds,  to  effect  that  enabling  act  has  been  com- 
plied with,  estops  county  from  denying  validity  in  suit  by  bona  fide  pur- 
chaser. 

Approved  in  Kittel  v.  Trustees  etc.  Improvement  Fund,  139  Fed.  955, 
holding  trustees  of  Florida  improvement  fund  estopped  of  record  from 
denying  title  to  swamp-lands  by  certificate  reciting  congressional  act 
relating  to  lands  and  acceptance  of  grant  by  State  and  State  statute 
reciting  grant  to  railroad  and  their  promise  to  make  deeds  under  such 
grants  when  patents  obtained. 

Judgment  by  default  does  not  make  allegations  of  complaint  evidence 
in  another  action  on  different  claim.  i 

Approved  in  dissenting  opinion  in  Utah  Assn.  of  Credit  Men  v.  Bow- 
man, 38  Utah,  345,  Ann.  Gas.  1913B,  334,  113  Pac.  70,  majority  holding 
default  admits  all  traversable  necessary  allegations  of  complaint,  juris- 
diction of  person  and  court,  and  due  execution  of  instrument  sued  on. 

Burden  of  proof  of  res  judicata  or  estoppel  by  judgment.    Note, 
2  Ann.  Gas.  656. 

Transferee  of  negotiable  instrument  after  date  is  presumed  to  have 
taken  it  for  value  in  usual  course  of  business. 

Approved  in  In  re  Hopper-Morgan  Co.,  156  Fed.  530,  purchaser  of 
note  from  indorser  with  knowledge  it  was  indorsed  as  collateral  is  not 
bona  fide  holder. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St,  Rep.  824. 

Bonds  and  coupons.    Note,  64  Am.  Dec.  486,  448. 

Miscellaneous.  Cited  in  Vincent  v.  Lincoln  Co.,  30  Fed.  750,  as  in- 
stance where  county  was  sued  as  corporation;  Ward  v.  Boyce,  152  N.  Y. 
196,  36  L.  R.  A.  551,  46  N.  E.  181,  but  not  in  point.  Miscited  in  the 
following,  references  apparently  being  intended  for  96  U.  S.  51 :  Holdcn 
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v.  Freedman's  Savings  &  Trust  Co.,  100  U.  S.  74,  25  L.  Ed.  568,  Gran- 
niss  v.  Cherokee,  47  Fed.  430,  and  Union  Institution  for  Saving  v. 
Boston,  129  Mass.  94,  87  Am.  Rep.  814. 

94  U.  S.  871-882,  24  L.  Ed.  271,  JOHNSON  V.  HARMON. 

Bill  of  exceptions  cannot  be  taken  on  trial  of  feigned  issue  In  equity, 
or,  if  taken,  can  only  be  used  on  motion  for  new  trial  made  to  such  court. 
Approved  in  Watt  v.  Starke,  101  U.  S.  250,  255,  25  L.  Ed.  827,  829, 
Brown  v.  Cranberry  Iron  etc.  Co.,  65  Fed.  638, 13  C.  C.  A.  66,  Brinkley  v. 
Louisville  R.  Co.,  95  Fed.  351,  Fanning  v.  Russell,  94  111.  391,  and 
American  Dock  etc.  Co.  v.  Trustees  for  Public  Schools,  37  N.  J.  Eq. 
269,  all  following  rule;  In  re  Neasmith,  147  Fed.  163,  77  C.  C.  A.  402, 
applying  rule  in  bankruptcy;  Southern  Bldg.  &  L.  Assn.  v.  Carey,  117 
Fed.  330,  holding  bill  of  exceptions  not  being  known  to  Federal  court 
in  equity  cases,  trial  court  may  direct  clerk  to  certify  rejected  docu- 
ments to  appellate  courts  when  necessary  to  determine  their  proper 
rejectment;  Continental  Trust  Co.  v.  Toledo  etc.  R.  R.  Co.,  99  Fed.  178, 
holding  a  judge  of  a  Federal  court  is  not  required  to  certify  to  a  bill 
of  exceptions  in  an  equity  cause. 

Court  is  not  bound  by  verdict  on  feigned  Issue.  Decision  must  be 
based  on  whole  case,  pleadings,  evidence  and  verdict. 

Approved  in  Nashville  Rv.  &  Light  Co.  v.  Bunn,  168  Fed.  864,  94 
C.  C.  A.  274,  following  rule;  The  Western  States,  159  Fed.  358,  86 
C.  C.  A.  354,  section  566,  Revised  Statutes,  requiring  jury  trial  in  mari- 
time tort  cases  does  not  apply  to  foreign  vessels  and  vessels  sailing 
between  ports  of  same  State,  and  verdict  in  such  case  may  be  set 
aside  by  court;  Richl  v.  Riehl,  247  111.  478,  93  N.  E.  319,  applying 
rule  in  equity  suit  by  heirs  to  partition  property ;  Idaho  &  Oregon  Land 
etc.  Co.  v.  Bradbury,  132  U.  S.  516,  33  L.  Ed.  437,  10  Sup.  Ct.  179,  hold- 
ing court  need  not  formally  set  aside  verdict  before  entering  decree; 
Larrabee  v.  Grant,  70  Me.  84,  holding  finding  of  law  judge  trying  issue 
submitted  by  equity  court  is  not  conclusive;  Fishburne  v.  Ferguson,  84 
Va.  115,  4  S.  E.  583,  holding  awarding  issue  is  matter  of  sound  dis- 
cretion. 

Appeal  from  decree  in  equity  must  be  decided  upon  whole  case,  and 
cannot  be  made  to  turn  on  correctness  or  incorrectness  of  rulings  at  trial 
of  feigned  issue. 

Approved  in  Mt.  Vernon  Refrigerating  Co.  v.  Fred.  W.  Wolf  Co.,  188 
Fed.  168,  110  C.  C.  A.  200,  appellate  court  will  review  evidence  on 
appeal  in  equity  where  evidence  given  by  deposition;  In  re  De  Gottardi, 
114  Fed.  342,  holding  hearing  before  referee  in  bankruptcy  under  bank- 
ruptcy act  of  1898  is  in  nature  of  hearing  in  equity,  and  on  appeal 
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equity  practice  will  apply  and  judge  will  try  issues  de  novo  on  record 
or  he  may  recommit  case  for  further  hearing;  Wilson  v.  Riddle,  123 
U.  S.  615,  SI  L.  Ed.  283,  8  Sup.  Ct.  259,  refusing  to  consider  exceptions 
taken  at  trial ;  Hammer  v.  Garfield  Mining  Co.,  130  U.  S.  301,  32  L.  Ed. 
968,  9  Sup.  Ct.  552,  holding  only  questions  on  appeal  are  those  regard- 
ing admissibility  and  weight  of  evidence;  Waterloo  Min.  Co.  v.  Doe,  82 
Fed.  51,  27  C.  C.  A.  50,  holding  findings  of  fact  below  not  binding  on 
appellate  court. 

Distinguished  in  French  Lumbering  Co.  v.  Theriault,  107  Wis.  643, 
644,  83  N.  W.  933,  holding  a  deed  made  by  an  insane  person  not  under 
guardianship  is  voidable. 

If  mind  of  one  party  is  incapable  of  understanding  nature  and  conse- 
quences of  his  act,  he  is  incompetent  to  assent  to  terms  of  instrument,  re- 
gardless of  cause  of  such  incapacity. 

Approved  in  J.  I.  Case  Threshing  Mach.  Co.  v.  Meyers,  78  Neb.  688, 
9  L.  R.  A.  (N.  S.)  970,  111  N.  W.  603,  upholding  contract  alleged  void 
on  ground  of  intoxication  of  maker;  Hauber  v.  Leibold,  76  Neb.  712, 
107  N.  W.  1045,  holding  contract  void  on  account  of  mental  condition 
of  party;  Green  v.  Gunsten,  154  Wis.  73,  142  N.  W.  263,  note  signed  by 
one  so  intoxicated  as  to  destroy  rational  faculties  is  void;  Burnham  v. 
Burnham,  119  Wis.  514,  100  Am.  St.  Rep.  895,  97  N.  W.  178,  upholding 
marriage  settlement  made  by  husband  addicted  to  excessive  use  of  intox- 
icants where  he  was  sober  at  time  of  making  agreement;  Parker  v. 
Marco,  76  Fed.. 512,  holding  degree  of  mental  incapacity  to  contract  is 
material. 

Imbecility  of  mind  is  not  of  itself  sufficient  to  set  aside  contract,  where 
there  is  no  essential  deprivation  of  reasoning  powers,  or  incapacity  to 
understand  and  act  with  discretion  in  ordinary  affairs. 

Approved  in  Moore  v.  Gilbert,  175  Fed.  3,  99  C.  C.  A.  141,  upholding 
execution  sale  on  judgment  on  bond  executed  by  one  who  was  suffi- 
ciently sane  to  employ  counsel  and  defend  suit. 

Contracts  of  intoxicated  persons.    Note,  107  Am.  St.  Rep.  544. 

Validity  of  contract  with  intoxicated  person.*    Note,  54  L.  R.  A.  441, 
449. 

94  V.  S.  382-391,  24  L.  Ed.  173,  BRAI.L  v.  WHITE. 

Statutory  liens  without  possession  have  same  force  and  effect  as  com- 
mon-law liens  with  possession. 

Approved  in  Becker  v.  Brown,  65  Neb.  269,  91  N.  W.  179,  upholding 
agister's  lien;  dissenting  opinion  in  Smith  v.  Shell  Lake  Lumber  Co., 
68  Wis.  103,  110,  31  N.  W.  700,  704,  majority  holding  laborer's  lien  lost 
by  sale  to  bona  fide  purchaser;  Aldine  Mfg.  Co.  v.  Phillips,  118  Mich. 
167,  74  Am.  St.  Rep.  384,  42  L.  R.  A.  534,  76  N.  W.  373,  arguendo. 
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Landlord's  lien  on  personal  chattels  on  premises  is  displaced  by  sale, 
in  ordinary  coarse  of  trade,  to  bona  nde  purchasers. 

Approved  in  Finney  v.  Harding,  136  111.  578,  27  N.  E.  290,  holding 
landlord's  lien  on  crops  divested  by  sale  to  purchaser  without  notice; 
Smith  v.  Shell  Lake  Lumber  Co.,  68  Wis.  95,  31  N.  W.  696,  holding 
laborer's  lien  on  lumber  is  lost  by  sale  to  bona  fide  purchaser  before 
lien  filed. 

In  District  of  Columbia  lien  of  landlord  for  rent  attaches  at  commence- 
ment of  tenancy,  or  whenever  attachable  chattels  are  placed  on  premises, 
and  has  priority  over  deed  of  trust  subsequently  executed. 

Approved  in  Freights  of  The  Kate,  63  Fed.  714,  holding  ship  owner's 
lien  attaches  to  all  freights  earned  by  chartered  vessel;  Berkey  &  Gay 
Furniture  Co.  v.  Sherman  Hotel,  81  Tex.  142,  16  S.  W.  810,  holding,  in 
Texas,  landlord's  lien  is  superior  to  elder  unrecorded  mortgage. 

Distinguished  in  Hempstead  Real  Estate  etc.  Assn.  v.  Cochran,  60 
Tex.  624,  under  statute. 

Equity  will  enforce  mortgage  of  property  to  be  acquired  subsequently 
only  where  no  rule  of  law  is  Infringed  and  rigtits  of  third  persons  are  not 
prejudiced. 

Approved  in  Trust  Co.  of  America  v.  City  of  Rhinelander,  182  Fed. 
69,  property  acquired  by  successor  in  interest  of  mortgagor  is  not  sub- 
ject to  clause  covering  after-acquired  property;  Zartman  v.  First  Nat. 
Bank,  189  N.  Y.  272,  12  L.  R.  A.  (N.  S.)  1083,  82  N.  E.  129,  chattel 
mortgage  on  property  not  in  existence  when  executed  is  void  as  to  cred- 
itors; Grand  Forks  Nat.  Bank  v.  Minneapolis  etc.  Elevator  Co.,  6  Dak. 
366,  43  N.  W.  808,  Perry  v.  White,  111  N.  C.  200,  16  S.  E.  172,  and 
Williamson  v.  New  Jersey  etc.  R.  R.  Co.,  29  N.  J.  Eq.  320,  all  holding 
such  mortgage  attaches  to  property  as  soon  as  acquired ;  Calhoun  v. 
Memphis  etc.  R.  R.  Co.,  2  Flipp.  447,  Fed.  Cas.  2309,  holding  mortgage 
must  describe  property  to  be  nequired  with  reasonable  accuracy;  Hughes 
v.  Wheeler,  66  Iowa,  643,  2*  N.  W.  251,  sustaining  mortgage  on  after- 
acquired  stock ;  Brown  v.  Phillips,  40  Mich.  271,  holding  purchase-money 
mortgage  will  attach  only  to  property  in  possession  at  time;  Brocken- 
brough  v.  Brockenbrough,  31  Gratt.  592,  and  First  Nat.  Bank  v.  Turn- 
bull,  32  Gratt.  704,  34  Am.  Rep.  797,  sustaining  mortgage  on  future 
crops;  Bell  v.  Chicago  etc.  R.  R.  Co.,  34  La.  Ann.  791,  arguendo. 

Distinguished  in  Old  Colony  Trust  Co.  v.  Tacoma,  219  Fed.  777,  street 
railroad  mortgage  held  by  its  terms  to  cover  subsequent  franchise. 

Mortgages  of  after-acquired  property  and  of  property  having  only 
a  potential  existence.    Note,  46  Am.  Dec.  717. 

Mortgages  of  after-acquired  chattels.    Note,  76  Am.  Dec.  73L 

Mortgage  of  property  to  be  afterward  acquired.    Note,  109  Am.  St. 
Rep.  516. 
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Efficacy  of  mortgage  on  chattels  to  be  manufactured  or  acquired 
as  independent  articles.    Note,  18  L.  R.  A.  802. 

Sale  or  mortgage  of  future  crops.    Note,  23  L.  R.  A.  457. 

Surrender  of  estate  may  be  by  express  words  or  by  acts  of  parties 
Implying  agreement  to  consider  surrender  as  made. 

Approved  in  Kastner  v.  Campbell,  6  Ariz.  149,  53  Pac.  587,  in  action 
for  rent,  lessee's  acts  toward  surrender  of  lease  before  rent  accrued 
without  connecting  them  with  acquiescence  of  lessor  inadmissible;  John- 
son v.  Northern  Trust  Co.,  265  111.  270,  106  N.  E.  817,  lease  is  not  sur- 
rendered, by  assignment  to  corporation,  which  was  illegal  because  no 
law  authorized  formation  for  purpose  for  which  it  was  formed;  Mul- 
laney  v.  McReynolds,  170  Mo.  App.  415,  155  S.  W.  487,  abandonment 
of  lease  by  tenant  justifies  re-entry  of  landlord ;  Gray  v.  Kaufman  Dairy 
etc.  Co.,  162  N.  Y.  395,  76  Am,  St.  Rep.  328,  56  N.  E.  904,  holding 
where  landlord  refuses  surrender  of  lease  and  then  relets  to  new  tenant, 
his  acceptance  is  presumed;  Huling  v.  Roll,  43  Mo.  App.  238,  holding 
abandonment  by  lessee  and  taking  possession  by  lessor  is  evidence  of 
surrender;  Churchill  v.  Lammers,  60  Mo.  App.  249,  holding  surrender 
by  implication  is  not  contrary  to  statute  of  frauds;  Holman  v.  De  Lin, 
30  Or.  437,  47  Pac.  711,  holding  lessee  who  has  assigned  with  lessor's 
assent  cannot  afterward  acquire  lease  by  merely  entering  into  possession. 

Assignment  of  lease  without  landlord's  consent  does  not  constitute 
surrender. 

Approved  in  Martin  v.  Stearns,  52  Iowa,  347,  3  N.  W.  93,  following 
rule ;  Walls  v.  Long,  2  Ind.  App.  205,  28  N.  E.  103,  holding  removal  of 
horse  without  liveryman's  consent  does  not  divest  lien;  Felker  v.  Rich- 
ardson, 67  N.  H.  511,  32  Atl.  831,  assignment  to  co-lessee  with  parol 
consent  of  lessor  does  not  constitute  surrender;  Texas  Loan  Agency  v. 
Fleming,  92  Tex.  465,  44  L.  R.  A.  283,  49  S.  W.  1041,  holding  fact  that 
landlord  accepted  rent  from  subtenants  does  not  discharge  tenant. 

Requisites  to  validity  of  bill  of  sale.    Note,  5  E.  R.  0.  138,  139. 

Miscellaneous.  Cited  in  Biggs  v.  Stueler,  93  Md.  112,  48  Atl.  729, 
holding  under  the  facts  cf  this  case  that  the  lease  was  one  from  month 
to  month;  Flanagan  Bank  v.  Graham,  42  Or.  418,  71  Pac.  142,  holding 
where  contractor  agreed  to  construct  railroad  in  consideration  of  all 
its  bonds  and  executed  chattel  mortgage  to  director  on  all  rolling  stock 
he  might  acquire,  and  the  vendor  knew  nothing  of  the  chattel  mortgage, 
accepted  bonds  in  payment,  the  mortgage  was  superior  to  the  lien. 

94  IX.  8.  391-397,  24  !•.  Ed.  248,  McCREADY  V.  VIRGINIA. 

Subject  to  paramount  right  of  navigation,  each  State  owns  land  under 
tide  waters  within  its  jurisdiction,  and  may  appropriate  it  to  citizens  as 
common  for  taking  and  cultivating  fish. 
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Approved  in  The  Abby  Dodge  v.  United  States,  223  U.  S.  174,  56 
L.  Ed.  392,  32  Sup.  Ct.  310,  statute  relating  to  landing  of  sponges  applies 
qnly  to  those  taken  outside  territory  of  any  State ;  Lee  v.  State  of  New 
Jersey,  207  U.  S.  70,  52  L.  Ed.  107,  28  Sup.  Ct.  22,  State  may  regulate 
dredging  of  oysters  within  tidal  waters  of  State;  United  States  v< 
Shauvor,  214  Fed.  157,  159,  holding  void  statute  of  1913,  protecting 
migratory  birds  and  game;  Greenleaf- Johnson  Lumber  Co.  v.  United 
States,  204  Fed.  492,  496,  where  channel  is  widened  so  as  to  destroy 
piers  on  bulkhead  line  fixed  by  State,  result  is  taking  of  property  re- 
quiring compensation;  Leong  Mow  v.  Board  of  Commrs.  for  Protection 
of  Birds,  Fish  and  Game,  185  Fed.  223,  State  may  impose  conditions 
on  aliens  heavier  than  on  citizens  for  fishing  in  State  waters;  Rupert 
v.  United  States,  181  Fed.  90,  104  C.  C.  A.  255,  State  can  prevent  ship- 
ment from  State  of  wild  game  killed  in  State ;  United  States  v.  Newark 
Meadows  Imp.  Co.,  173  Fed.  429,  offense  committed  within  one  marine 
league  of  shore  of  State  can  be  prosecuted  only  in  Federal  district  of 
State;  State  v.  Leavitt,  105  Me.  79,  83,  26  L.  R.  A.  (N.  S.)  799,  72 
Atl.  877,  878,  upholding  statute  limiting  right  to  dig  clams  in  certain 
locality  to  inhabitants  of  town;  Commonwealth  v.  Boston  Terminal  Co., 
185  Mass.  283,  70  N.  E.  125,  under  Acts  1896,  p.  520,  creating  terminal 
company  to  build  union  depot,  company  could  not  avoid  payment  for 
lands  of  State  below  low- water  mark,  condemned  by  it,  and  embraced 
within  street  extensions;  Ex  parte  Crosby,  38  Nev.  394,  149  Pac.  990, 
State  courts  have  jurisdiction  of  offenses  against  State  fish  and  game 
laws  committed  by  parties  other  than  Indians  on  Indian  reservations; 
State  v.  Kofines,  33  R.  I.  231,  Ann.  Gas.  19130,  1120,  80  Atl.  440,  uphold- 
ing statute  regulating  lobster-fishing  in  waters  of  State ;  State  v.  Muncie 
Pulp  Co.,  119  Tenn.  98,  104  S.  W.  450,  soil  of  Mississippi  River  uncov- 
ered by  recession ,  of  stream  belongs  to  State ;  Raymond  v.  Kibbe,  43 
Tex.  Civ.  215,  95  S.  W.  729,  upholding  statute  taxing  fishing  boats  and 
fish  taken  for  market ;  Taylor  v.  Commonwealth,  102  Va.  766,  770,  776, 
102  Am.  St.  Rep.  865,  47  S.  E.  878,  879,  882,  Acts  1899-1900,  p.  797, 
leasing  tract  lying  under  waters  of  New  York  River  below  low-water 
mark,  including  artesian  well  thereon,,  does  not  interfere  with  rights  of 
riparian  owners;  Morgan's  Case,  98  Va.  814,  35  S.  E.  449,  holding  tax 
imposed  by  act  March  3,  1898  (Acts  1897-98,  p.  864),  on  residents  of 
State  for  privilege  of  fishing  in  waters  belonging  to  State  does  not 
encroach  on  authority  of  United  States  to  regulate  commerce;  State  v. 
Southern  Coal  &  Transp.  Co.,  71  W.  Va.  474,  43  L.  R.  A.  (N.  S.)  401, 
76  S.  E.  971,  State  may  prevent  drainage  of*  sulphurous  mine  waters 
into  streams;  dissenting  opinion  in  State  v.  Mallory,  73  Ark.  254,  67 
L.  R.  A.  778,  83  S.  W.  961,  majority  holding  void  Acts  1903,  p.  306, 
protecting  fish  and  game  and  prohibiting  nonresidents  from  hunting  or 
fishing;  dissenting  opinion  in  Evans  v.  United  States,  31  App.  D.  C. 
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557,  majority  holding  citizens  of  Virginia  fishing  in  Potomac  from 
point  above  high-water  mark  on  Virginia  shore  opposite  District  of 
Columbia  were  subject  to  laws  of  District;  McCready  v.  Virginia,  154 
U.  S.  628,  38  L.  Ed.  1090,  14  Sup.  Ct.  1205,  and  State  v.  Harrub,  95 
Ala.  182,  183,  186,  36  Am.  St.  Rep.  198,  199,  202,  15  L.  R.  A.  763,  765, 

10  South.  753,  755,  both  following  rule;  Hess,  v.  Muir,  65  Md.  608,  6 
Atl.  678,  and  State  v.  Applegarth,  81  Md.  299,  28  L.  R.  A.  814,  31  Atl. 
962,  holding  State  may  regulate  oyster  digging  generally;  Manchester  v. 
Massachusetts,  139  U.  S.  259,  35  L.  Ed.  165,  11  Sup.  Ct.  563,  Lawton  v. 
Steele,  152  U.  S.  139,  38  L.  Ed.  389,  14  Sup.  Ct.  501,  Commonwealth  v. 
Manchester,  152  Mass.  243,  23  Am.  St.  Rep.  831,  9  L.  R.  A.  241,  25  N.  E. 
117,  Lincoln  v.  Davis,  53  Mich.  388,  51  Am.  Rep.  124,  19  N.  W.  110,  Rea 
v.  Hampton,  101  N.  C.  53,  9  Am.  St.  Rep.  23,  7  S.-E.  650,  and  Hughes 
v.  State,  87  Md.  300,  39  Atl.  748,  all  holding  State  may  regulate  mode  in 
which  fish  may  be  taken ;  Hardin  v.  Jordan,  140  U.  S.  382,  85  L.  Ed.  433, 

11  Sup.  Ct.  812,  and  Niles  v.  Cedar  Point  Club,  175  U.  S.  308  (affirming 
85  Fed.  50,  29  C.  C.  A.  5),  holding  United  States  patent  cannot  cover 
land  under  navigable  waters;  Illinois  Central  R.  R.  Co.  v.  Illinois,  146 
U.  S.  458,  36  L.  Ed.  1044,  13  Sup.  Ct.  120,  holding  State  may  empower 
city  to  grant  right  of  way  on  lake  shore ;  Pacific  Gas  Imp.  Co.  v.  Ellert, 
64  Fed.  43*,  and  Shively  v.  Bowlby,  152  U.  S.  24,  38  L.  Ed.  340,  14  Sup. 
Ct.  557  (affirming  22  Or.  426,  30  Pac.  159),  holding  State  may  grant 
privilege  of  reclaiming  tide-lands;  United  States  v.  Alaska  Packers 
Assn.,  79  Fed.  157,  holding  United  States  cannot  give  Indians  rights  of 
fishing  within  State ;  Organ  v.  State,  56  Ark.  270,  19  S.  W.  840,  holding 
State  may  prohibit  exportation  of  fish ;  State  of  Florida  v.  Black  River 
Phosphate  Co.,  32  Fla.  96,  101,  106,  21  L.  R.  A.  194,  195,  197,  13  South. 
644,  646,  holding  State  may  regulate  digging  of  phosphorus;  Eisenbach 
v.  Hatfield,  2  Wash.  243,  12  L.  R.  A.  637,  26  Pac.  540,  asserting  power 
of  State  to  license  riparian  owners  to  wharf  out  (but  see  dissenting 
opinion  in  26  Pac.  551,  12  L.  R.  A.  649) ;  dissenting  opinion  in  Newport 
etc.  Bridge  Co.  v.  United  States,  105  U.  S.  491,  26  L.  Ed.  1150,  majority 
holding  Congress  could  prohibit  erection  of  bridge  across  Ohio  River; 
Haggerty  v.  St.  Louis  Ice  etc.  Co.,  143  Mo.  245,  65  Am.  St.  Rep.  650, 
40  L.  R.  A.  153,  44  S.  W.  115,  asserting  power  of  State  to  protect  game 
generally;  Sloan  v.  Biemiller,  34  Ohio  St.  514,  arguendo. 

Distinguished  in  The  Elexea,  53  Fed.  366,  under  facts. 

Title  of  riparian  owner  along  navigable  stream.    Note,  10  Am,  Dec. 
388,  389. 

Title  to  l&nd  covered  by  tidal  and  other  navigable  waters.    Note, 

53  Am.  St.  Rep.  298. 
State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec.  239. 
Title  to  land  under  water.  '  Note,  42  L.  R.  A.  163. 
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Jurisdiction  over  sea.    Note,  46  L.  R.  A-  278. 

State  and  Federal  ownership  of  waters.    Note,  60  L.  R.  A.  747. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  28  E.  R.  0. 
187. 

Right  of  fishery  granted  by  State  to  citizens  is  property  right  and  not 
mere  privilege  or  immunity  of  citizenship. 

Approved  in  Hume  v.  Rogue  River  Packing  Co.,  51  Or.  269,  131  Am. 
St.  Rep.  732,  31  L.  R.  A.  (N.  S.)  396,  92  Pac.  1073,  following  rule;  Max- 
well v.  Dow,  176  U.  S.  596,  44  L.  Ed.  60S,  20  Sup.  Ct.  454,  holding 
privileges  and  immunities  of  citizen  of  United  States  do  not  include 
right  to  jury  trial  in  State  court  for  State  offense;  Heckman  v.  Sutter, 
128  Fed.  396,  63  C.  C.  A.  135,  holding  Alaska  Code,  23  Stat.  24,  26,  §  8, 
creating  land  district,  protects  possessory  rights  in  tide-lands  which  were 
then  exercised  and  claimed  for  fishing  or  other  purposes  by  occupants  of 
adjoining  lands  against  others  who  assert  common  right*  to  fish  therein ; 
Hampton  v.  Columbia  Canning  Co.,  3  Alaska,  101, 104,  owner  of  abutting 
upland  has  no  right  as  such  owner  to  fish  in  tide  waters;  State  v.  Mai- 
lory,  73  Ark.  247,  67  L.  R.  A.  773,  83  S.  W.  959,  holding  void  Acts  1903, 
p.  306,  prohibiting  nonresidents  from  hunting  or  fishing;  State  v.  Price, 
71  N.  J.  L.  254,  58  Atl.  1017,  upholding  P.  L.  1902,  p.  170,»  regulating 
taking  and  cultivating  of  oysters;  People  v.  Bootman,  180  N.  Y.  9,  72 
N.  E.  507,  upholding  Laws  1900,  p.  22,  making  it  unlawful  to  have  im- 
ported game  in  possession  during  close  season;  In  re  Mattson,  69  Fed. 
542,  holding  Oregon  and  Washington  could  grant  exclusive  rights  in 
respective  parts  of  Columbia  River;  dissenting  opinion  in  Leisy  v. 
Hardin,  135  U.  S.  130,  34  L.  Ed.  140,  10  Sup.  Ct.  691,  and  Louisiana  v. 
Mississippi,  202  U.  S.  52,  50  L.  Ed.  932,  2§  Sup.  Ct.  408,  both  arguendo. 

Distinguished  in  Blake  v.  McClung,  172  U.  S.  250,  43  L.  Ed.  436,  19 
Sup.  Ct.  169,  holding  State  cannot  accord  to  its  own  citizens  superior 
mining  privileges;  In  re  Ah  Chong,  6  Sawy.  454,  2  Fed.  735,  736,  holding 
fishery  laws  discriminating  against  Chinese  void. 

Power  of  State  to  grant  to  private  individual  exclusive  right  to  shell- 
fish within  waters  of  State.    Note,  16  Ann.  Gas.  200. 

Right  to  fish.    Note,  60  L.  R.  A.  60S,  504. 

Constitutional  guaranty  of  privileges  and  immunities  does  not  vest 
citizens  of  one  State  with  interest  In  common  property  right  of  fishery 
of  citizens  of  another  State. 

Approved  in  Lewis  v.  State,  110  Ark.  206,  161  S.  W.  155,  State  may 
prohibit  nonresidents  from  hunting  and  fishing  in  specified  counties  with- 
out license ;  State  v.  Smith,  71  Ark.  479,  75  S.  W.  1081,  upholding  stat- 
ute prohibiting  stock  from  running  at  large ;  State  v.  Richcreek,  167  Ind. 
230,  119  Am.  St.  Rep.  491,  10  Ann,  Gas:  899,  5  L.  R.  A.  (N.  S.)  874,  77 
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N.  £.  1089,  State  may  require  one  conducting  private  banking  business 
to  be  resident  of  State;  People  v.  Setunsky,  161  Micb.  629, 126  N.  W.  846, 
State  may  exclude  nonresidents  from  fishing  in  State  waters;  People  v. 
Crane,  214  N.  Y.  161,  162,  178,  184,  Ann.  Can.  1915B,  1254,  108  N.  E. 
429,  435,  437,  upholding  statute  prohibiting  employment  of  aliens  on 
public  work;  Daniels  v.  Homer,  139  N.  C.  222,  SLB.A.  (N.  S.)  997, 
51  S.  E.  993,  upholding  Qen.  Assem.  Acts  1905,  c.  292,  §  9,  authorizing 
seizure  and  sales  of  appliances  used  in  illegal  fishing;  State  v.  Young, 
138  N.  C.  572,  50  S.  E.  213,  license  authorizing  licensee  to  lay  off  oyster- 
bed  in  waters  of  State  is  not  freehold  interest  in  land  so  as  to  qualify 
license  for  jury  duty;  Brooks  v.  Tripp,  135  N.  C.  161,  47  S.  E.  402,  up- 
holding Laws  1903,  p.  723,  protecting  shell-fish,  during  close  season,  and 
providing  for  commissioner  whose  salary  shall  be  paid  by  the  tax  levied 
on  shell-fish  taken  out  of  county;  State  v.  Gallop,  126  N.  C.  983,  35  S.  E. 
182,  holding  Laws  N.  C.  1897,  c.  291,  §  7,  making  it  a  misdemeanor  to 
interfere  with  shooting  or  fishing  of  a  citizen  on  Currituk  Sound  is  valid ; 
State  v.  Ashman,  123  Tenn.  660, 135  S.  W.  326,  State  may  prohibit  non- 
residents from  shell-fishing  for  profit  without  license ;  dissenting  opinion 
in  State  v.  Mallory,  73  Ark.  258,  67  L.  R.  A.  773,  83  S.  W.  963,  majority 
holding  void  Acts  1903,  p.  306,  prohibiting  nonresidents  from  hunting  or 
fishing;  State  v.  Tower,  84  Me.  445,  24  Atl.  899,  holding  State  may  grant 
right  exclusively  to  its  citizens ;  Robinson  v.  Oceanic  Steam  Nav.  Co.,  112 
N.  Y.  325,  2  L  E.  A.  638,  19  N.  E.  627,  holding  State  may  distinguish 
between  rights  of  resident  and  nonresident  administrators;  Common- 
wealth v.  Hilton,  174  Mass.  132,  45  L.  R.  A.  478,  54  N.  E.  363,  holding 
State  may  regulate  digging  of  clams;  by  way  of  analogy  in  Buffington 
v.  Grosvenor,  46  Kan.  736,  13  L.  R.  A.  285,  27  Pac.  139,  holding  State 
may  provide  that  nonresident  wives  shall  not  be  entitled  to  dower  in 
lands  in  State;  Wrought  Iron  Range  Co.  v.  Carver,  118  N.  C.  335,  24 
S.  E.  353,  holding  foreign  corporation  cannot  do  business  in  State  except 
on  conditions  imposed;  Baker  v.  State,  54  Wis.  373, 12  N.  W.  15,  holding 
State  law  providing  penalty  for  receiving  deposits  when  insolvent  ap- 
plies to  officers  of  foreign  corporations. 

Distinguished  in  Truax  v.  Raich,  239  U.  S.  40,  60  L.  Ed.  134,  36  Sup. 
Ct.  10,  holding  void  statute  .providing  one  might  not  employ  more  than 
given  percentage  of  foreign  labor. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  873. 

Constitutional  equality  of  privileges,  immunities   and  protection. 
Note,  14  L.  R.  A.  582. 

Right  to  plant  oysters  Is  not  privilege  of  Interstate  citizenship,  and  law 
granting  such  right  to  citizens  only  is  not  commerce  regulation. 

Approved  in  Kean  v.  Calumet  Canal  Co.,  191  U.  S.  48],  note,  47  L.  Ed. 
1146,  23  Sup.  Ct.  660,  holding  letters  patent  from  United  States  to  In- 
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diana  in  pursuance  of  swamp-land  act,  September  28,  1850,  c.  84,  which 
refers  to  official  survey,  conveys  full  subdivision  of  land  under  non- 
navigable  water;  Jones  v.  Oemler,  110  Ga.  207,  36  S.  E.  377,  holding 
State  of  Georgia  has  power  to  sell  or  lease  beds  of  all  tide  waters  within 
State  to  any  citizen  upon  any  terms  prescribed  by  legislature;  State  v. 
Corson,  67  N.  J.  L.  183,  186,  50  Atl.  783,  holding  act  of  March  24,  1899 
(Pub.  Laws  1899,  p.  506),  New  Jersey,  relating  to  planting  oysters  in 
tide  waters  and  providing  for  licensing  of  boats  engaged  in  the  business 
is  not  in  violation  of  U.  S.  Const.,  art.  I,  §  8 ;  Shepard's  Point  Land  Co. 
v.  Atlantic  Hotel,  132  N.  C.  524,  44  S.  E.  41,  holding  under  Code,  §  2751, 
N.  C.  (Acts  1854-55,  p.  45,  c.  21),  providing  for  entry  of  tide-lands  by 
riparian  owners,  grantee  of  such  lands  took  only  an  easement  as  riparian 
owner  to  erect  wharves ;  Farm  Investment  Co.  v.  Carpenter,  ft  Wyo.  139, 
87  Am.  St.  Rep.  935,  61  Pac.  265,  holding  Wyo.  Const.,  art,  VIII,  §  1, 
declaring  all  waters  within  State  are  property  of  State,  is  not  void; 
People  v.  Lowndes,  130  N.  Y.  462,  29  N.  E.  752,  following  rule;  Dize 
v.  Lloyd,  36  Fed.  652,  and  Applegarth  v.  State,  89  Md.  144,  42  Atl.  943, 
holding  State  tax  on  oyster  packers  applies  to  shippers  from  other 
States ;  Geer  v.  Connecticut,  161  U.  S.  528,  40  L.  Ed.  796,  16  Sup.  Ct. 
604  (but  see  dissenting  opinion,  p.  544,  40  L.  Ed.  802,  16  Sup.  Ct.  610), 
holding  State  may  prohibit  exportation  of  certain  game. 

Distinguished  in  State  v.  Ferrandau,  130  La.  1041,  Ann.  Cas.  1913D, 
1170,  58  South.  872,  statute  prohibiting  shipment  of  oysters  from  State 
is  void  as  regulation  of  interstate  commerce. 

Miscellaneous.    Cited  in  Bliss'  Petition,  63  N.  H.  135,  but  not  in  point. 

94  U.  S.  397-400,  24  L.  Ed.  126,  CHOBPBNNIira  v.  UNITED  STATES. 

United  States  is  not  concluded  by  accounting  rendered  by  department 
officers  pursuant  to  act  of  Congress,  and  claimant  thereunder  acquires  no 
vested  right  which  would  prevent  repeal  of  such  act. 

Approved  in  Nutt  v.  United  States,  125  U.  S.  654,  31  L.  Ed.  822,  8 
Sup.  Ct.  999,  following  rule ;  United  States  v.  Harmon,  147  U.  S.  275, 
37  L.  Ed.  167,  13  Sup.  Ct.  330  (affirming  43  Fed.  564),  holding  account- 
ing is  not  conclusive  in  suit  between  United  States  and  individual. 

94  U.  S.  400-404,  24  L.  Ed.  128,  UNITED  STATES  Y.  MABTIN. 

Act  of  Congress  declaring  that  eight  hours  shall  constitute  day's  work 
for  all  laborers,  workmen  and  mechanics  in  government  employ  is  mere 
direction,  to  government  officers  and  agents. 

Approved  in  Flinn  v.  Peters,  3  Cal.  App.  236,  84  Pac.  996,  in  suit  to 
foreclose  lien  for  street  work,  it  is  no  concern  of  defendant  that  con- 
tract contained  clause  regulating  hours  of  labor;  Penn  Bridge  Co.  v. 
United  States,  29  App.  D.  C.  458,  United  States  may  dictate  conditions 
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of  contract  District  of  Colombia  may  make  and  prescribe  hours  of 
labor;  Curtice  v.  Schmidt,  202  Mo.  720,  10  Ann.  Cas.  702,  101  S.  W.  66, 
street  paving  tax  bill  is  not  void  because  contract  required  eight  hour 
day ;  People  v.  Crane,  214  N.  Y.  169,  Ann.  Oas.  1915B,  1254,  108  N.  E. 
432,  437,  State  may  exclude  aliens  from  employment  on  public  contracts ; 
Ex  parte.  Steiner,  68  Or.  223,  137  Pac.  206,  upholding  statute  limiting 
hours  of  labor  in  employ  of  State;  Timmonds  v.  United  States,  84  Fed. 
934,  28  C.  C.  A.  570,  construing  same  statute;  Williams  v.  Savings 
&  Loan  Society,  97  Cal.  123,  31  Pac.  908,  holding  contract  between  con- 
tractor and  laborer  as  to  day's  work  cannot  affect  validity  of  street 
assessment. 

Distinguished  in  Moses  v.  United  States,  116  Fed.  528,  holding  a 
laborer  who  works  for  the  government  more  than  eight  hours  a  day 
under  instruction  from  officer  in  charge  is  entitled  to'  pay  for  extra 
work  upon  a  quantum  meruit;  dissenting  opinion  in  People  v.  Crane, 
214  N.  Y.  193,  Ann.  Oas.  1915B,  1254,  108  N.  E.  440,  majority  holding 
State  may  prohibit  employment  of  aliens  on  public  contracts. 

Statutory  limitation  of  hours  of  labor.    Note,  19  L.  B.  A.  143. 

Constitutionality   of   statutes   restricting  contracts   and   business. 
Note,  21  L.  B.  A.  797. 

Legislative  limitation  of  hours  of  labor.    Note,  65  L.  B.  A.  47,  50. 

Limitation  of  hours  of  labor  on  public  work.    Note,  8  L.  B.  A. 
(N.  S.)  183. 

Act  of  Congress  prescribing  what  snail  amount  to  day's  work  does  not 
prevent  government  from  contracting  for  longer  or  shorter  day  at  any 
rate  of  wages. 

Approved  in  United  States  v.  Moses,  126  Fed.  62,  63,  66,  70  L.  B.  A. 
281,  60  C.  C.  A.  600,  holding  under  eight  hour  labor  law,  August,  1892, 
c.  352,  §  1,  27  Stat.  340  (U.  S.  Comp.  Stats.  1901,  p.  2521),  which  fixes 
day's  work  for  laborer,  a  laborer  who  works  more  than  eight  hours  can- 
not recover  for  the  extra  work;  Vermont  Loan  etc.  Co.  v.  Hoffman,  5 
Idaho,  384,  385,  95  Am  St.  Rep.  189,  190,  49  Pac.  316,  holding  under 
statutes  of  Idaho  requiring  all  persons  loaning  money  to  pay  license, 
and  imposing  penalty  for  failure,  a  person  so  loaning  money  could  re- 
cover on  note ;  Fiske  v.  People,  188  111.  210,  58  N.  E.  987,  holding  con- 
tract which  provides  it  shall  be  void  if  laborers  were  compelled  to  work 
more  than  prescribed  number  of  hours  per  day  is  unconstitutional; 
In  re  Dalton,  61  Kan.  262,  59  Pac.  337,  holding  chapter  114,  Laws  of 
1891  of  Kansas  (c.  73,  pp.  781,  782,  Gen.  Stats.  1897)  relating  to  em- 
ployment of  laborers  by  State,  is  valid;  Woods  v.  City  of  Woburn,  22C 
Mass.  419, 107  N.  E.  986,  statute  fixing  hours  of  labor  on  city  work  does 
not  prohibit  special  agreement  for  longer  hours ;  Wheeling  etc.  By.  Co. 
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v.  Gilmore,  8  Ohio  C.  C.  668,  holding  corporation  may  contract  with 
employee  at  any  rate. 

Laborer  exercising  option  to  quit  or  remain  at  work  for  twelve  hours 
a  day  at  fixed  compensation  cannot  recover  for  additional  time  over  eight 
hours  a  day. 

Approved  in  Coleman  v.  United  States,  81  Fed.  825,  826,  holding  per- 
son working  for  United  States  at  monthly  salary,  cannot  recover  extra 
compensation;  Grisell  v.  Noel  Bros.  Flour-Feed  Co.,  9  Ind.  App.  261, 
36  N.  E.  455,  holding  laborer  cannot  claim  extra  pay  for  extra  time  in 
absence  of  special  agreement. 

Right  of  servant  to  recover  pay  \i or  extra  services  performed.    Note, 
12  Ann.  Cas.  665. 

Allowance  by  government  of  claim  for  arrears  of  pay  is,  when  accepted 
by  laborer  in  fall  for  account,  bar  >  to  any  further  claim. 

Approved  in  United  States  v.  Garlinger,  169  U.  S.  322,  42  L.  Ed.  764, 
18  Sup.  Ct.  366,  holding /failure  to  demand  extra  compensation  for  two 
years  is  evidence  of  payment  in  full;  McCarthy  v.  Mayor  etc.  of  New 
York,  96  N.  Y.  9,  48  Am.  Rep.  605,  holding  employee  receipting  in  full, 
with/ knowledge  that  eight  hours  was  working  day,  cannot  recover,  more. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Clark,  92  Fed.  977,  35  C.  C.  A. 
120,  holding  receipt  of  part  of  claim  will  not  release  liability  for  re- 
mainder, unless  consideration  given. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Note,  Ann.  Oas.  1914D,  829. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  R.  A.  798. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  S.)  121. 

Miscellaneous.  Cited  in  United  States  v.  Gleeson,  124  U.  S.  260,  81 
L.  Ed.  423,  8  Sup.  Ct.  504,  as  instance  where  Supreme  Court  heard 
appeal  from  Court  of  Claims  on  merits;  National  Bank  of  Augusta  v. 
Southern  Porcelain  Mfg.  Co.,  59  Ga.  165,  erroneously. 

94  U.  B.  405-414,  24  L.  Ed.  232,  GOUU)  v.  DAY. 

Delivery  will  l>e  presumed,  in  absence  of  direct  evidence,  from  concur- 
rent acts  of  parties  recognizing  transfer  of  title. 

Approved  |in  Sarasohn  v.  Kamaiky,  193  N.  Y.  216,  86  N.  E.  25,  fol- 
lowing rule;  Wiley  v.  London  etc.  Ins.  Co.,  89  Conn.  41,  92  Atl.  681, 
execution  of  deed  to  grantor  by  grantee  of  deed  delivered  to  agent  shows 
acceptance  of  deed;  Cates  v.  Cates,  152  Ky.  53,  153  S.  W.  12,  delivery 
inferred  from  grantor  lodging  deed  for  record,  and  recording  on  pay- 
ment of  f ees  by  grantee ;  Bunnell  v.  Bunnell,  111  Ky.  578,  64  S.  W.  424, 
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holding  rebuttable  presumption  of  delivery  arises  when  it  is  shown  that 
grantor  executed,  acknowledged  and  recorded  deed;  Creeden  v.  Mahoney, 
193  Mass.  406,  79  N.  E.  777,  execution  and  recording  of  deed  to  enable 
grantee  to  execute  mortgage,  which  was  done,  passed  title  to  grantee; 
Draper  v.  Brown,  153  Mich.  133,  117  N.  W.  218,  evidence  held  insuffi- 
cient to  establish  delivery  of  unrecorded  deed;  Harvey  y.  Long,  260  Mo. 
386,  168  S.  W.  710,  upholding  finding  of  delivery  of  deed  from  husband 
to  wife;  Barbee  v.  Farmers'  Bank  of  Polo,  240  Mo.  305,  144  S.  W.  841, 
certificate  of  acknowledgment  is  prima  facie  evidence,  under  statute, 
of  delivery  of  deed;  Walker  v.  Erwin,  47  Tex.  Civ.  642,  106  S.  W.  167, 
delivery  of  deed  held  question  for  jury;  Wood  v.  City  of  Montpelier, 
85  Vt.  473,  476,  Ann.  Oas.  1914D,  500,  82  Atl.  673,  674,  circumstances 
held  to  show  acceptance  of  deed  by  city;  Northwestern  etc.  Life  Ins. 
Co.  v.  Wright,  163  Wis.  259,  Ann.  Gas.  1914D,  697,  140  N.  W.  1081, 
delivery  of  duplicate  assignment  of  tontine  policy  to  company  held  to 
be  delivery  to  assignees  under  circumstances  of  case;  Marvin  v.  Stimp- 
son,  23  Colo.  181,  46  iPac.  676,  holding,  under  contract  of  dissolution, 
agreement  to  convey  interest  was  equivalent  to  delivery  of  deed;  Camp- 
bell v.  Knhn,  45  Mich.  516,  40  Am.  Rep.  481,  8  N.  W.  524,  holding  rule 
may  J  apply,  although  grantee  is  of  unsound  mind;  Brumby  v.  Jones,  141 
Fed.  323,  72  C.  C.  A.  466,  arguendo. 

Acceptance  of  deed  by  grantee.    Note,  1  Ann.  Oas.  869. 

Delivery  of  deed  to  third  person,  or  record  or  delivery  for  record, 
by  grantor.    Note,  54  L.  R.  A.  889. 

Purchase  of  State  bids  by  owner  of  land  sold  for  taxes  operates  as 
redemption  and  merely  discharges  State's  Hen  by  merging  It  In  original 
title,  tax  deeds  being  only  evidence  of  satisfaction. 

Approved  in  Willette  v.  Gifford,  46  Ind.  App.  192,  92  N.  E.  189,  neither 
mortgagor  nor  successors  can  assert  tax  title  against  mortgagee,  they 
being  bound  to  pay  taxes;  Chard  v.  Holt,.  136  N.  Y.  44,  32  N.  E.  743, 
holding,  where  purchaser  at  prior  tax  sale  also  purchases  at  subsequent 
acceptance  of  redemption  money  from  owner  does  not  estop  him  from 
setting  up  prior  itax  title ;  Jones  v.  Lamar,  34  Fed.  468,  469,  and  Clay 
v.  Banks,  71  Ga.  372,  both  holding  grantee,  by  extinguishing  mortgage 
according  to  contract,  does  not  obtain  mortgagee's  lien  as  subsisting 
encumbrance;  Bearderi  v.  Carter  Merchandise  Co.,  101  Ga.  172,  ■  28  S.  E. 
679,  holding  that  in  order  to  assert  such  lien  party  must  be  diligent  and 
not  allow  other  legal  liens  to  attach. 

One  cannot  have  Hen  on  his  own  property,  except  where  equity  inter- 
poses, and,  to  prevent  failure  of  Justice,  keeps  lien  outstanding. 

Approved  in  Marinoni  v.  State,  15  Ariz.  98,  136  Pac.  628,  following 
rule. 
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Where  answer  goes  beyond  question  and  is  improper  as  evidence,  objec- 
tion to  question  alone  does  not  extend  to  answer. 

Approved  in  Elliff  v.  Oregon  R.  &  Nav.  Co.,  53  Or.  82,  99  Pac.  82, 
and  Henderson  v.  Coleman,  19  Wyo.  220,  115  Pac.  449,  both  following 
rule;  Jones  v.  State,  118  Ind.  40,  20  N.  E.  635,  and  Wendt  v.  Chicago 
etc.  Ry.  Co.,  4  S.  D.  485,  57  N.  W.  229,  both  holding  party  objecting 
to  answer  may  move  to  strike  out  incompetent  part;  CJonway  v.  State, 
118  Ind.  485,  21  N.  E.  286,  holding,  in  criminal  trial,  objection'  to  com- 
petent question  does  not  reach  incompetent  answer;  Vermillion  v. 
Vermillion,  6  S.  D.  470,  61  N.  W.  803,  holding,  objection  to  question 
must  be  before  answer;  Northern  etc.  R.  Co.  v.  Charless,  51  Fed.  571, 
2  C.  C.  A.  380,  arguendo. 

94  XX.  S.  415-418,  24  L.  Ed.  164,  PEOPLE  v.  COMMRS.  OF  TAXES. 

Under  statute  providing  for  assessment  on  "value  of  shares,"  stock 
should  be  assessed  at  actual  value. 

Approved  in  Palmer  v.  McMahon,  133  U.  S.  667,  33  L.  Ed.  775,  10 
Sup.  Ct.  326,  Covington  Nat.  Bank  v.  Covington,  21  Fed.  491,  and  Strat- 
ton  v.  Collins,  43  N.  J.  L.  567,  all  following  rule ;  Strafford  Nat.  Bank  v. 
Dover,  58  N.  H.  317,  holding  surplus  fund  not  excluded  in  valuing 
shares  for  taxation. 

Statute  providing  for  taxation  of  national  bank  shares  is  void,  unless 
rate  is  restricted  to  that  imposed  on  State  banks. 

Approved  in  First  Nat.  Bank  v.  City  Council  of  Esthervill,  150  Iowa, 
98,  100,  129  N.  W.  476,  477,  following  rule;  Des  Moines  Nat.  Bank  v. 
Citv  of  Des  Moines,  153  Iowa,  339,  133  N.  W.  768,  holding  same  deduc- 
tions for  government  bonds  must  be  made  in  national  as  in  State  banks ; 
Deposit  Bank  of  Owensboro  v.  Daviess  Co.,  102  Ky.  192,  39  S.  W.  1035, 
holding  State  may  tax  national  bank  stock  at  greater  rate  than  State 
banks ;  Commonwealth  v.  Farmers'  Bank,  97  Ky.  629,  31  S.  W.  1022,  as- 
serting general  power  to  tax  national  banks  at  same  rate  as  State 
banks ;  National  Bank  v.  Mobile,  62  Ala.  296,  34  Am.  Rep.  21,  and  Paul 
v.  McGraw,  3  Wash.  303,  28  Pac.  534,  both  arguendo. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Rep.  51. 

State  taxes  on  shares  capital  stock  and  other  property  of  national 
banks.    Note,  96  Am  Dec.  294.  ' 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  756. 

94  V.  8.  418-419,  24  L.  Ed.  166,  EX  PABTE  LORING. 

Writ  of  error  and  not  mandamus  is  proper  procedure  for  reversal  of 
final  judgment  at  law. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218,  34  Sup.  Ct. 
722,  following  rule ;  Ex  parte  Harding,  219  U.  S.  372,  37  L.  R.  A.  (N.  S.) 
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392,  55  L.  Ed.  255,  31  Sup.  Ct.  324,  mandamus  does  not  lie  to  correct 
abuse  of  discretion  of  Circuit  Court  in  retaining  case  over  which  it  has 
no  jurisdiction ;  Ex  parte  State  of  Nebraska,  209  U.  S.  441,  52  L.  Ed. 
878,  28  Sup.  Ct.  581,  mandamus  does  not  lie  to  correct  decision  that 
party  is  not  indispensable  and  that  separable  controversy  exists;  Ex 
parte  Hurt,  157  £la.  374,  47  South.  266,  mandamus  does  not  lie  to  com- 
pel annulment  of  interlocutory  decree  requiring  statement  of  assets  of 
estate,  though  no  separate  appeal  lies  from  such  decree ;  Ex  parte  Balti- 
more etc.  R.  R.  Co.,  108  U.  S.  567,  27  L.  Ed.  812,  2  Sup.  Ct.  877,  to  bring 
up  judgment  for  purpose  of  determining  jurisdiction;  The  Elmira,  16 
Fed.  137,  holding  order  denying  motion  to  quash  execution  is  not  final 
judgment. 

■ 

Mandamus  lies  to  compel  inferior  court  to  render  judgment,  but  not  to 
control  judgment. 

Approved  in  Ex  parte  Schwab,  98  U.  S.  241,  25  L.  Ed.  105,  refusing 
writ  to  compel  lower  court  to  set  aside  injunction;  Ex  parte  Perry,  102 
U.  S.  186,  26  L.  Ed.  44,  to  compel  court  to  vacate  order  granting  stay ; 
Ex  parte  Hoard,  105  U.  S.  580,  26  L.  Ed.  1177,  to  compel  Circuit  Court 
to  remand  cause  to  State  court;  Ex  parte  Morgan,  114  U.  S.  175,  29 
L.  Ed.  136,  5  Sup.  Ct.  825,  to  compel  court  to  allow  amendment  of  judg- 
ment record* 

94  XX.  S.  419-423,  24  L.  Bd.  249,  SBLDEN  V.  EQUITABLE  TRUST  OO. 

Corporation  engaged  solely  In  loaning  its.  own  money  and  taking  bonds 
and  mortgages  therefor  is  not  bank  or  banker  within  section  3407,  Revised 
Statutes. 

Approved  in  Middlesex  Banking  Co.  v.  Eaton,  221  Fed.  97,  and  Mid- 
dlesex Banking  Co.  v.  Eaton,  233  Fed.  89,  both  holding  corporation  char- 
tered as  bank  engaged  in  selling  debenture  bonds  of  its  own  and  guaran- 
teed real  estate  securities  to  be  subject  to  excise  tax  on  net  income  of 
corporations  as  to  interest  paid ;  State  v.  Comptoir  National  D'Escompte 
de  Paris,  51  La.  Ann.  1282,  26  South.  95,  holding  agency  of  foreign 
bank  merely  advancing  money  on  cotton  is  not  bank  within  license  stat- 
ute; State  v.  Reid,  125  Mo.  54,  28  S.  W.  175,  holding  trust  company  is 
not  bank  within  meaning  of  act  penalizing  taking  of  deposits  when 
insolvent;  Kiggins  v.  Munday,  19  Wash.  236,  52  Pae.  856,  arguendo. 

Distinguished  in  Richmond  v.  Blake,  132  U.  &  596,  597,  33  L.  Ed. 
482,  10  Sup.  Ct.  205,  holding  person  investing  money  loaned  by  others 
is  banker  within  act  in  question,  and  subject  to  taxation. 

Acts  constituting  doing  "banking"  business.    Note,  18  Ann.  Oaa. 
SSI. 


94  U.  S.  423-429  NOTES  ON  U.  S.  REPORTS.  072 

94  XX.  a  423-429,  24  L.  Ed.  204,  DAVIS  ▼.  BROWN. 

Indorser  is  competent  witness  to  prove  written  agreement  with  his 
indorsee  no't  to  hold  him  liable  as  indorser,  destruction  of  agreement  haying 
been  alleged. 

Approved  in  Jones  v.  Matthews,  8  Lea,  87,  41  Am.  Rep.  635,  holding 
accommodation  indorser  competent  to  show  alteration  after  his  indorse- 
ment. 

Distinguished  in  Martin  v.  Cole,  104  U.  S.  36,  38,  26  L.  Ed.  650,  Court- 
ney v.  Hogan,  93  111.  104,  and  Doolittle  v.  Ferry,  20  Kan.  235,  27  Am. 
Rep.  170,  all  holding  parti  evidence  inadmissible  to  vary  contract  of 
indorsement. 

Duties  and  liabilities  of  indorser  without  recourse.  Note,  7  Am. 
St.  Rep.  367. 

Evidence  to  .vary  liability  of  regular  indorser.  Note,  39  Am.  Rep. 
117,  118. 

Indorsement  without  recourse.    Note,  134  Am.  St.  Rep.  993. 

Agreement  between  Indorser  and  indorsee  not  to  hold  former  liable, 
construed  In  connection  with  Indorsement,  is  equivalent  to  indorsement 
without  recourse. 

Approved  in  Crilly  v.  Gallice,  148  Fed.  835,  78  C.  C.  A.  525,  construing 
together  contract  of  indorsement  of  note  and  contemporaneous  written 
agreement  for  compromise  of  indebtedness;  Levy  &  Cohn  Mule  Co.  v. 
Kauffman,  114  Fed.  176,  52  C.  C.  A.  126,  holding  evidence  of  parol  agree- 
ment made  before  or  at  time  of  acceptance  o£  draft  is  inadmissible  to 
show  acceptance  was  conditional;  Metropolitan  Nat.  Bank  v.  Jansen, 
108  Fed.  575,  47  C.  C.  A.  497,  holding  maker  and  indorser  of  promissory 
note  are  competent  witnesses  to  prove  invalidity  of  note  between  parties 
as  against  indorsee  after  maturity;  Myrick  v.  Purcell,  95  Minn.  134, 103 
N.  W.  902,  applying  rule  where  interest  in  paient  sold  and  notes  given 
in  payment  under  written  agreement  that  vendor  should  not  sell  notes, 
but  that  they  should  be  paid  out  of  vendee's  share  of  profits;  Lebanon 
Savings  Bank  v.  Penney,  44  Minn.  215,  46  N.  W.  332,  holding  con- 
temporaneous written  agreement  may  determine  effect  of  accommodation 
indorsement. 

Implied  warranty  arising  out  of  assignment  of  chose  in  action 
"without  recourse."    Note,  Ann.  Gas.  1912A,  923. 

Construction  together  of  bill  or  note  and  contemporaneous  written 
instrument  intended  to  control  bill  or  note.  Note,  5  Ann.  Gas. 
149. 

Omission  of  indorser  to  set  up  independent  agreement,  releasing  him 
from  liability  at  suit  on  one  of  a  series  of  notes,  does  not  preclude  such 
defense  at  later  suit  on  another  note  of  same  series. 
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Approved  in  Kittel  v.  Trustees  etc.  Improvement  Fund,  139  Fed.  955, 
holding  trustees  of  Florida  improvement  fund  estopped  of  record  from 
denying  title  to  swamp-lands  by  certificate  reciting  congressional  act 
relating  to  lands,  and  acceptance  of  grant  by  State  statute  reciting 
grant  to  railroad  and  their  promise  to  make  deeds  under  grant  when 
patents  obtained;  Huntington  v.  Lumbard,  22  Wash.  213,  60  Pac.  418, 
holding  payment  of  interest  will  not  estop  maker  to  deny  consideration 
owing  to  breach  of  warranty  of  sale;  Felton  v.  Smith,  88  Ind.  156,  45 
Am.  Rep.  458,  holding  judgment  on  partial  defense  to  suit  on  one  of 
several  notes  is  not  bar  to  suit  on  others;  Adams  v.  Adams,  25  Minn. 
77,  holding  judgment  by  default  on  one  of  series  of  notes  does  not  bar 
defense  of  want  of  consideration  as  to  rest. 

Judgment  operates  as  estoppel  in  subsequent  suit  on  different  demand 
only  upon  matter  actually  at  issue  and  determined  in  original  action  which, 
if  not  disclosed  by  record,  must  be  shown  by  extrinsic  evidence. 

Approved  iin  Werlein  v.  New  Orleans,  177  U.  S.  396,  397,  44  L.  Ed. 
820,  20  Sup.  Ct.  685,  holding  city's  claim  that  land  it  holds  by  dedica- 
tion cannot  be  sold  under  judgment  is  conclusively  defeated  by  decision 
against  city  for  injunction  against  the  sale  ■  on  the  ground  of  illegality; 
In  re  Kennedy  Tailoring  Co.,  175  Fed.  873,  In  re  Muir,  212  Fed.  500, 
and  In  re  Maplecroft  Mills,  218  Fed.  667,  all  holding  where  act  of  bank- 
ruptcy charged  is  that  because  of  insolvency  receiver  was  put  in  charge 
of  defendant's  property,  and  order  appointing  receiver  does  not  state 
grounds,  record  must  be  referred  to,  to  show  grounds;  Elk  Garden  Co. 
v.  T.  W.  Thayer  Co.,  206  Fed.  217,  judgment  in  trespass  is  not  res 
adjudicata  in  suit  for  ejectment;  Brown  v.  Fletcher,  182  Fed.  977,  105 
C.  C.  A.  425,  judgment  holding  foreign  decree  sued  on  void  for  lack  of 
jurisdiction  does  not  bar  suit  on  original  cause  of  action ;  Delaware  etc. 
R.  Co.  v.  Kutter,  147  Fed.  58,  77  C.  C.  A.  315,  where  in  action  for  money 
due  on  contract  only  defense  pleaded  was  breach  of  contract,  judgment 
therein  does  not  bar  action  for  wrongful  termination  of  contract;  In  re 
Drumgoole,  140  Fed.  209,  order  of  referee  directing  trustee  to  return  to 
purchaser  of  goods  sold  by  trustee  part  of  purchase  money  on  account 
of  shortage  in  quantity,  where  no  defense  made,  does  not  bind  trustee 
when  much  larger  claim'  filed  involving  other  packages ;  In  re  Spalding, 
139  Fed.  247,  71  C.  C.  A.  370,  35  Civ.  Proc.  Rep.  27,  where  State  court 
appointed  receiver  because  defendant  had  conveyed  property  in  fraud 
of  creditors,  appointment  was  not  act  of  bankruptcy  on  part  of  defend- 
ant as  one  made  under  laws  of  State  "because  of  insolvency"  within 
Comp.  Stats.  Supp.  1903,  p.  410;  Bedford  etc.  Stone  Co.  v.  Oman,  134 
Fed.  453,  decree  in  favor  of  right  of  individual  to  car  service  over  side- 
track, operated  by  carrier  not  res  adjudicata  in  subsequent  suit  after 
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sale  of  track  to  private  party  who  was  party  to  former  suit;  Georgia 
etc.  Banking  Co.  v.  Wright,  132  Fed.  917,  where  Georgia  court  in  suit 
between  State  and  corporation  decided  that  charter  exempted  company 
from  tax  in  excess  of  certain  percentage  of  earnings,  State  concluded 
in  subsequent  suit  for  taxes  for  other  years  under  different  statute; 
Eastern  Building  &  Loan  Assn.  v.  Welling,  116  Fed.  105,  holding  judg- 
ment for  plaintiff  in  action  to  recover  penalty  for  failure  of  mortgagee 
to  discharge  mortgage  on  record  was  a  bar  to  subsequent  suit  to  fore- 
close; City  Trust  etc.  Co.  v.  Glencove  Granite  Co.,  113  Fed.  179,  51 
C.  C.  A.  139,  holding  in  action  against  surety  on  bond  to  pay  judgment, 
affidavit  of  defense  is  sufficient  which  recites  prior  judgment  in  favor 
of  surety  because  plaintiff  had  not  procured  the  certificate  required  of 
foreign  corporations;  Eastern  Bldg.  &  Loan  Assn.  v.  Welling,  103  Fed. 
356,  holding  judgment  of  State  Supreme  Court  cannot  be  pleaded  as  res 
.judicata  to  subsequent  suit  in  Federal  court,  where  it  has  been  removed 
to  Supreme  Court  of  the  United  States;  Piatt  v.  Vermillion,  99  Fed. 
360,  39  C.  C.  A.  555,  holding  judgment  in  action  between  individuals 
determining  that  certain  land  was  not  public  land  subject  to  filing,  but 
was  included  in  previous  grant,  is  not  conclusive  on  State  nor  against 
one  not  party  or  privy  to  action;  Commissioners'  Court  v.  State,  180 
Ala.  487,  61  South.  433,  judgment  denying  mandate  to  commissioners 
to  pay  city  part  of  proceeds  of  special  road  tax  is  not  res  adjudicata 
in  similar  suit  as  to  payment  of  part  of  general  road  fund;  Elmore, 
Quillian  &  Co.  v.  Henderson-Mizell  Merc.  Co.,  179  Ala.  556,  43  L.  R.  A. 
(N.  S.)  950,  60  South.  822,  decree  in  bankruptcy  allowing  claim  on  con- 
tract binds  parties  in  suit  to  enforce  contract;  Penney  v.  Corey,  147 
Ala.  626,  41  South.  981,  judgment  on  some  of  installment  notes  exe- 
cuted for  price  of  goods  where  failure  of  consideration  was  defense, 
held  not  to  estop  seller  to  sue  on  others,  or  buyer  to  set  up  same  de- 
fense ;  Crowder  v.  Red  .Mountain  Min.  Co.,  127  Ala.  260,  29  South.  849, 
holding  judgment  in  action  brought  to  recover  accrued  interest  upon 
promissory  note  is  not  bar  to  action  for  principal;  Whipple  v.  Xux- 
worth,  81  Ark.  405,  99  S.  W.  91,  decree  obtained  by  corporation  is  not 
subject  to  collateral  attack,  on  ground  that  organization  was  fatally 
defective;  Briggs  v.  Manning,  80  Ark.  309,  97  S.  W.  291,  judgment 
in  probate  as  to  widow's  dower  is  res  adjudicata  as  to  all  defenses 
which  might  have  been  set  up  to  bar  dower;  Roth  v.  Merchants  & 
Planters'  Bank,  70  Ark.  204,  91  Am.  St.  Rep.  83,  66  S.  W.  919,  holding 
judgment  on  note  given  for  patent  invalid  for  not  being  on  printed 
form  as  prescribed  under  Sand.  H.  Dig.,  §  493,  is  not  bar  to  action  for 
agreed  price  of  patent;  Savage  v.  Central  Electric  Co.,  59  Colo.  70,  148 
Pac.  255,  judgment  in  suit  for  salary  and  expenses  for  one  month  is 
not  bar  to  suit  for  salary  and  expenses  for  subsequent  month;  Ornauer 
v.  Penn  Mut.  life  Ins.  Co.,  52  Colo.  636,  123  Pac.  651,  judgment  for 
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insurance  agent  for  commissions  on  renewal  premiums,  where  defense 
is  breach  of  employment  contract,  does  not  estop  company  to  plead 
like  defense  in  action  for  premiums  subsequently  accruing;  Grand 
Valley  Irr.  Co.  v.  Fruita  Imp.  Co.,  37  Colo.  501,  86  Pac.  330,  judgment 
holding  irrigation  assessment  void  as  excessive  is  not  res  adjudicata  as 
to  new  assessment  made  by  reducing  former  one;  Worth  v.  Carmichael, 
114  Ga.  701,  40  S.  E.  798,  holding  when  two  notes  were  given  upon  same 
consideration,  judgment  against  maker  in  suit  on  one  note  is  not  bar 
to  defense  not  set  up  in  first  action;  Stroup  v.  Pepper,  69  Kan.  246,  76 
Pac.  827,  where  in  ejectment  defendant  claimed  rights  of  mortgagee  in 
possession,  fact  that  in  prior  suit  defendant  in  ejectment  sought  to  fore- 
close mortgage,  but  reference  to  it  stricken  from  pleadings,  decree 
therein  did  not  affect  defendant's  right  as  mortgagee  in  possession; 
New  Blue  etc.  Milling  Co.  v.  De  Witt,  65  Kan.  670,  70  Pac.  649,  hold- 
ing commercial  indorsement  by  payee  and  contemporaneous  written 
agreement  limiting  effect  of  indorsement  are  to  be  construed  together; 
Dodd  v.  Pittsburg  etc.  R.  Co.,  127  Ky.  784,  16  L.  R.  A.  (N.  S.)  898,  106 
S.  W.  793,  decision  in  suit  by  minority  stockholders  to  compel  defend- 
ant to  satisfy  judgment  on  contract  against  corporation  is  not  res  adju- 
dicata in  like  suit  where  judgment  is  in  tort;  Schmidt  v.  Louisville  etc. 
Ry.  Co.,  119  Ky.  299,  84  S.  W.  317,  applying  rule  in  action  on  coupons 
where  judgment  rendered  in  other  suit  on  other  coupons  from  same 
bond ;  Roller  v.  Murray,  71  W.  Va.  170,  Ann.  Oas.  1914B,  1139,  L.  R.  A. 
1915F,  984,  76  S.  E.  176,  judgment  which  is  res  adjudicata  in  State 
where  rendered  bars  suit  in  another  State  on  same  matter;  State  v. 
McEldowney,  54  W.  Va.  700,  47  S.  E.  652,  dismissal  of  bill  which  does 
not  state  facts  not  calling  for  relief  is  no  bar  to  second  bill  on  same 
cause  of  action  stating  additional  facts  which  make  second  bill  good; 
St.  Lawrence  Co.  v.  Holt,  51  W.  Va.  372,  41  S.  E.  359,  holding  under 
the  facts  of  this  case  former  judgment  was  bar  to  action  of  ejectment 
for  same  land  involved  in  first  action;  Beirn  v.  Ray,  49  W.  Va.  134,  38 
S.  E.  532,  holding  judgment  of  dismissal  in  action  to  set  aside  fraudu- 
lent transfer  was  no  bar  to  subsequent  action  to  enforce  judgment  lien 
on  another  piece  of  property  not  involved  in  first  suit;  Campbell  v. 
Rankin,  99  U.  S.  263,  25  L.  Ed.  486,  and  McMakin  v.  Fowler,  34  S.  C. 
288,  13  S.  E.  536,  holding  parol  evidence  admissible  to  show  issues  em- 
braced by  former  verdict;  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157 
U.  S.  687,  89  L.  Ed.  862, 15  Sup.  Ct.  735,  holding  judgment  as  to  priority 
of  location  on  one  part  of  claim  is  not  conclusive  as  to  residue;  New 
Orleans  v.  Citizens '  Bank,  167  U.  S.  397,  42  L.  Ed.  211,  17  Sup.  Ct.  914, 
holding  adjudication  that  corporation  is  exempt  from  taxation  is  con- 
clusive in  suit  to  collect  other  taxes;  Sharon  v.  Hill,  11  Sawy.  302,  26 
Fed.  345,  holding  adjudication  of  validity  of  marriage  is  not  question- 
able in  later  suit  between  same  parties;  Oregonian  Ry.  Co.  v.  Oregon 
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Ry.  etc.  Co.,  11  Sawy.  573,  27  Fed.  283,  holding  judgment  as  to  validity 
of  lease  in  suit  for  rent  is  conclusive  in  similar  suits;  Hickox  v.  Elliott, 
11  Sawy.  632,  27  Fed.  836,  holding  decree  sustaining  validity  of  agree- 
ment is  conclusive  of  right  to  sue  thereon;  Flanagin  v.  Thompson,  4 
Hughes,  425,  428,  9  Fed.  180,  181,  holding  adjudication  as  to  effect  of 
indorsement  in  blank  of  one  of  series  of  notes  is  conclusive  as  to  others; 
Geneva  Nat.  Bank  v.  Independent  School  District,  25  Fed.  634,  and 
Stewart  v.  Lansing,  15  Blatchf.  285,  Fed.  Cas.  13,432,  both  holding  judg- 
ment for  plaintiff  on  bonds  not  conclusive  of  right  to  recover  on  others 
of  series;  American  etc.  Boring  Co.  v.  Sheldon,  17  Blatchf.  211,  Fed. 
Cas.  296,  holding  dismissal  for  want  of  prosecution  is  no  bar  to  later 
suit;  Radford  v.  Folsom,  3  Fed.  202,  holding  judgment  quieting  title 
no  bar  to  suit  to  cancel  deed  as  fraudulent;  The  Tubal  Cain,  9  Fed. 
837,  holding  judgment  in  State  court  for  breach  of  charter-party,  bars 
suit  in  Federal  court;  Lippincott  v.  Shaw  Carriage  Co.,  25  Fed.  587, 
holding  decree  of  foreclosure  against  partnership  as  such,  all  partners 
not  being  joined,  does  not  bind  firm;  In  re  White,  45  Fed.  239,  holding 
burden  is  on  party  setting  up  judgment  as  bar;  David  Bradley  Mfg. 
Co.  v.  Eagle  Mfg.  Co.,  57  Fed.  989,  6  C.  C.  A.  661,  holding  decree  as 
to  validity  of  patent  conclusive  in  subsequent  suit;  Ricaud  v.  Tysen, 
78  Fed.  562,  holding  judgment  in  suit  to  recover  assessments  on  father 's 
stock  not  res  ad  judicata  in  suit  against  daughter;  Pueblo  Lumber  Co.  v. 
Danziger,  7  Colo.  App.  151,  42  Pac.  684,  holding  matter  tried  and  de- 
termined at  law  cannot  be  retried  in  chancery;  Burke  v.  Lee,  59  Ga. 
165,  holding  decree  declaring  confession  of  judgment  invalid  does  not 
affect  validity  of  notes  secured  by  such  confession;  Brady  v.  Pryor,  69 
Ga.  697,  holding  distribution  of  assets  of  estate  not  binding  on  heir; 
Stevens  v.  Stembridge,  104  Ga.  623,  31  S.  E.  415,  holding  it  error  to 
strike  out  answer  setting  up  judgment  before  allowing  proof  thereon; 
Hanna  v.  Read,  102  111.  603,  40  Am.  Rep.  612,  holding  decree  declaring 
grantor  incompetent  to  execute  deeds  is  conclusive  in  suit  between  same 
parties  on  contemporaneous  deed;  McFadden  v.  Ross,  108  Ind.  517,  8 
N.  E.  163,  holding  judgment  in  replevin  no  bar  to  later  suit  to  deter- 
mine title ;  Mershon  v.  Williams,  63  N.  J.  L.  398,  44  Atl.  212,  and  Mason 
v.  Kellogg,  38  Mich.  140,  both  holding  judgment  in  ejectment  is  not 
conclusive  in  suit  for  breach  of  warranty  against  covenantor;  Carleton 
v.  Lombard,  Ayres  &  Co.,  149  N.  Y.  152,  43  N.  E.  427,  holding  former 
judgment  admissible  to  prove  any  of  several  material  facts;  Weiss  v. 
Gill,  44  Ohio  St.  259,  260,  6  N.  E.  658,  659,  holding  former  judgment 
must  be  pleaded  and  estoppel  proved;  Philadelphia  v.  Ridge  Ave.  Ry. 
Co.,  142  Pa.  St.  494,  24  Am.  St.  Rep.  516,  21  Atl.  984,  holding,  in  second 
suit  for  taxes  defendant  may  set  up  unconstitutionality  of  statute  relied 
upon  in  first;  Nolan  v.  Cameron,  9  Lea,  235,  holding  judgment  conclu- 
sive as  to  subject  matters,  although  invalid  as  to  one  party;  Philipowski 


677  McCLURE  v.  TOWNSHIP  OF  OXFORD.    94  U.  S.  429-433 

y.  Spencer,  03  Tex.  607,  holding  judgment  not  conclusive  of  collateral 
questions;  Withers'  Admr.  v.  Sims,  80  Va.  660,  661,  holding  judgment 
construing  trust  under  will  not  res  adjudicata  in  later  suit  to  dispose 
of  property;  Miller  v.  Wills,  95  Va.  354,  28  S.  E.  343,  holding  decree 
as  to  validity  of  compromise  boundary  not  binding  in  suit  where  issue 
is  as  to  location  on  that  line;  Hart  v.  Moulton,  104  Wis.  349,  76  Am. 
St.  Rep.  881,  80  N.  W.  600,  holding  judgment  in  replevin  does  not  con- 
clude party  who  purchased  part  of  property  previously;  Ferrea  v.  Cha- 
bot,  63  Cal.  570,  Sloan  v.  Price,  84  Ga.  173,  20  Am.  St.  Rep.  355,  10 
S.  E.  602,  and  New  Orleans  v.  Werlein,  50  La.  Ann.  1251,  24  South.  234, 
all  arguendo. 

Distinguished  in  Keedy  v.  Long,  71  Md.  391,  5  L.  R.  A.  764,  18  Atl. 
7P6,  holding  person  electing  between  two  distinct  remedies  is  estopped 
thereby. 

Proof  of  res  judicata.    Note,  44  Am.  St.  Rep.  562. 

What  facts  are  not  res  adjudicata  though  apparently  found  by 
court.    Note,  96  Am.  Dec.  784,  786. 

Judgment  against  plaintiff  in  action  involving  boundary  as  estab- 
lishing boundary  claimed  by  defendant.  Note,  88  L.  R.  A. 
(N.  S.)  1024. 

94  V.  B.  429-433,  2A  L.  Ed.  129,  McOLTJRE  v.  TOWNSHIP  OF  OXFORD. 

Legislative  authority  to  subscribe  to  stock  of  bridge  company  is  neces- 
sary to  issue  of  valid  bonds  for  that  purpose. 

Approved  in  Bates  v.  Winters,  97  U.  S.  91,  24  L.  Ed.  934,  Ottawa  v. 
Carey,  108  U.  S.  123,  27  L.  Ed.  675,  2  Sup.  Ct.  365,  Thomas  v.  Lansing, 
21  Blatchf.  130,  14  Fed.  627,  and  Claybrook  v.  Commissioners  of  Rock- 
ingham County,  114  N.  C.  460,  463,  19  S.  E.  594,  596,  all  holding  bonds 
issued  under  void  statute  are  void  in  any  hands;  Smith  v.  Ontario,  15 
Blatchf.  269,  Fed.  Cas.  13,085,  holding,  where  officers  had  no  authority 
to  issue,  bonds  are  void ;  Coffin  v.  Board  of  Commrs.  of  Kearney  County, 
57  Fed.  143,  6  C.  C.  A.  288,  holding  recitals  cannot  cure  defect  of  want 
of  power;  State  v.  Garroutte,  67  Mo.  467,  holding,  where  authority  is 
lacking,  bona  fide  purchaser  is  not  protected. 

Distinguished  in  Anderson  County  Commrs.  v.  Beal,  113  U.  S.  238, 
28  L.  Ed.  970,  5  Sup.  Ct.  438,  Lewis  v.  Comanche,  35  Fed.  347,  National 
Bank  of  Commerce  v.  Grenada,  41  Fed.  94,  and  National  Life  Ins.  Co. 
v.  Board  of  Education,  62  Fed.  786,  789,  10  C.  C.  A.  637,  all  holding 
city  estopped  from  denying  recitals  of  performance  of  conditions. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  926,  928,  988,  956,  966,  977,  979. 

Bonds  Issued  without  compliance  with  statutory  prerequisites  are  void 
In  hands  of  all  not  claiming  as  bona  fide  purchasers. 
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Approved  in  Northern  Bank  v.  Porter,  110  U.  S.  618,  28  L.  Ed.  262, 
4  Sup.  Ct.  259,  and  Moulton  v.  Evansville,  25  Fed.  385,  both  holding 
bona  fide  purchaser  protected  by  recitals  that  conditions  have  been  ful- 
filled; arguendo,  in  Forest  v.  St.  Francis  Levee  District,  77  Fed.  561, 
holding  levee  corporation  bound  to  comply  with  statute  conferring 
powers. 

Everyone  is  chargeable  with  notice  of  that  which  the  law  requires  him 
to  know  and  of  that  which,  after  being  pnt  upon  inquiry,  he  might  have 
ascertained. 

Approved  in  Ball,  Hutchings~  etc.  Co.  v.  Presidio  County,  88  Tex.  65, 
29  S.  W.  1043,  holding  purchaser  of  county  bonds  must  take  notice  of 
the  act  of  the  legislature  authorizing  issue;  dissenting  opinion  in  Stuart 
v.  Farmers'  Bank,  137  Wis.  76,  16  Ann.  Oas.  821,  117  N.  W.  823,  ma- 
jority holding  creditor  of  bankrupt  had  no  reasonable  cause  to  believe 
payment  to  him  was  preferential;  Third  Nat.  Bank  v.  Harrison,  3  Mc- 
Crary,  322,  10  Fed.  248,  holding  indorsement  of  note  given  for  gam- 
bling debt  does  not  validate  it;  Flagg  v.  School  District,  4  N.  D.  45, 
25  L.  R.  A.  370,  58  N.  W.  504,  and  Houston  &  Texas  Cent.  Ry.  Co.  v. 
Shirley,  89  Tex.  99,  31  S.  W.  292,  both  arguendo. 

Right  of  purchaser  from  bona  fide  holder  of  note.    Note,  50  L.  R.  A. 
(N.  S.)  75,  76. 

Every  purchaser  of  municipal  bonds  reciting  statute  upon  which  they 
were  Issued  is  bound  to  take  notice  thereof. 

Approved  in  National  Salt  Co.  v.  Ingraham,  122  Fed.  45,  58  C.  C.  A. 
356,  holding  purchaser  of  certificate  of  indebtedness  which  refers  to  agree- 
ment under  which  they  were  issued  is  chargeable  with  notice  of  agree- 
ment ;  Sage  v.  Fargo  Township,  107  Fed.  386,  46  C.  C.  A.  361,  holding 
when  date  of  issue  of  bonds  is  on  face,  purchaser  is  chargeable  that  they 
were  issued  within  one  year  after  organization  of  county,  and  hence  void 
under  Laws  Kan.  1886,  p.  123 ;  Kohn  v.  Sacramento  Electric  etc.  Ry.  Co., 
168  Cal.  8,  141  Pac.  629,  purchaser  of  bonds  secured  by  mortgage  re- 
ferred to  in  bond  takes  with  knowledge  that  they  are  non-negotiable; 
Town  of  Aurora  v.  Hay  den,  23  Colo.  App.  10,  126  Pac.  1112,  purchaser 
of  city  bonds  is  chargeable  with  notice  of  statutes  under  which  issued; 
Wilbur  v.  Wyatt,  63  Neb.  263,  88  N.  W.  499,  500,  holding  where  after 
election  for  bonds  notice  of  adoption  must  be  published  for  two  weeks, 
issue  of  bonds  before  expiration  of  the  two  weeks  is  void;  Crow  v.  Ox- 
ford, 119  U.  S.  216,  224,  30  L.  Ed.  388,  S91,  7  Sup.  Ct.  181,  suit  on 
bonds  of  same  series;  Lewis  v.  Commissioners  of  Barbour,  1  McCrary, 
462,  3  Fed.  193,  holding  purchaser  bound  to  know  whether  bonds  deliv- 
ered in  manner  prescribed;  Stewart  v.  Lansing,  15  Blatchf.  286,  289, 
Fed.  Cas.  13,432,  and  Manhattan  Co.  v.  Ironwood,  74  Fed.  538,  539,  20 
C.  C.  A.  642,  both  holding,  where  statute  shows  bonds  invalid,  purchase 
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cannot  be  bona  fide;  National  Bank  of  Commerce  v.  Granada,  48  Fed. 
279,  holding  purchaser  bound  by  notice  of  statutory  requirements;  Mer- 
cer v.  Provident  Life  etc.  Co.,  72  Fed.  629, 19  C.  C.  A.  44,  holding,  where 
bonds  refer  to  statute  prescribing  condition  for  issue,  purchaser  is 
bound  to  know  whether  it  has  been  performed;  Rathbone  v.  Board  of 
Commrs.  of  Kiowa  County,  73  Fed.  405,  holding  purchaser  bound  by 
statutory  provisions  limiting  amount  of  issue;  Oilman  Sons  &  Co.  v. 
New  Orleans  etc.  R.  R.  Co.,  72  Ala.  580,  holding  bonds  indorsed  by 
State  and  reciting  enabling  act,  give  notice  to  purchaser  of  provisions; 
Williams  v.  Moody,  95  Ga.  12,  22  S.  E.  32,  holding  interest  notes  put 
purchaser  on  notice  of  mortgage  referred  to  as  security;  Kirsch  v. 
Braun,  153  Ind.  257,  53  N.  E.  1086,  holding  purchaser  bound  to  take 
notice  of  judicial  construction  of  statute  recited;  Guilford  v.  Minne- 
apolis etc.  Ry.  Co.,  48  Minn.  573,  574,  31  Am  St.  Rep.  698,  699,  51 
N.  W.  661,  holding  railroad  bonds  referring  to  mortgage  put  purchaser 
on  notice  of  terms ;  Livingston  v.  School  District,  9  S.  D.  »347,  69  N.  W. 
15,  holding  purchaser  bound  to  determine  statutory  time  for  payment 
of  bonds.  » 

Limited  in  Suffolk  Sav.  Bank  v.  Boston,  149  Mass.  366,  4  L.  R.  A. 
519,  21  N.  E.  668,  holding  purchaser  not  bound  to  go  further  and  look 
for  collateral  agreement. 

Distinguished  in  School  Dist.  No.  11  v.  Chapman,  152  Fed.  899,  82 
C.  C.  A.  35,  purchaser  of  negotiable  bonds  regular  on  face  is  not  charge- 
able with  constructive  notice  of  suit  pending  to  contest  validity. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  832. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  677,  684, 
686. 

Coupons  referring  to  bonds  from  which  they  were  detached,  and  pur- 
porting to  be  for  semi-annual  interest  thereon,  charge  purchaser  with  notice 
of  what  bonds  contain. 

Approved  in  Green  v.  Dyersburg,  2  Flipp.  496,  Fed.  Cas.  5756,  hold- 
ing purchaser  of  coupons  bound  to  refer  to  bond  to  determine  authority 
to  issue;  Brooke  v.  Struthers,  110  Mich.  573,  35  L.  R.  A.  542,  68  N.  W. 
275,  and  McClelland  v.  Norfolk  R.  R.,  110  N.  Y.  476,  6  Am.  St.  Rep.  401, 
1  L.  R.  A.  802,  18  N.  E.  240,  both  holding  purchaser  of  coupons  bound 
to  know  that  bonds  provi.de  for  varying  time  of  paying  interest. 

Bonds  and  coupons  as  negotiable  instruments.    Note,  28  Am.  Rep. 

17. 
Coupons.    Note,  64  Am.  Dec.  431,  432,  484,  436. 
Extent  of  estoppel  by  deed.    Note,  11  E.  R.  0.  72. 
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94  XX.  S.  434-437,  24  L.  Ed.  275,  STEWABT  V.  BAItAMON. 

Where  note  Is  solvable  in  Confederate  currency,  amount  payable  in 
actual  coin  must  be  ascertained  by  its  value  in  coin  or  legal  United  States 
currency  at  time  and  place  note  was  executed. 

Approved  in  Commissioners  of  Bartow  Co.  v.  Conyers,  108  Ga.  561, 
34  S.  E.  352,  holding  under  scaling  ordinance  adopted  by  constitutional 
convention  of  Georgia  of  1865,  providing  for  payment  in  Confederate 
money,  court  erred  in  restricting  evidence  to  value  of  Confederate 
money  to  time  of  executing  contract;  Bissell  v.  Heyward,  96  U.  S.  587, 
24  L.  Ed.  680,  Effinger  v.  Kenney,  115  U.  S.  572,  575,  29  L.  Ed.  497,  498, 
6  Sup.  Ct.  183,  184,  White  v.  White,  50  La.  Ann.  108,  23  South.  97,  and 
Henry  v.  Northern  Bank,  63  Ala,  546,  all  following  rule;  Daughdrill  v. 
Edwards,  59  Ala.  428,  holding  value  of  land  sold  during  war  must  be 
estimated  in  lawful  money  at  time  of  sale. 

Miscellaneous.  Cited  in  Murphy  v.  Utter,  186  U.  S.  99,  46  L.  Ed. 
1074,  22  Sup.  Ct.  777,  holding  under  laws  Arizona,  when  demurrer  ac- 
companied by  plea  of  res  judicata  is  overruled,  defendant  cannot  set 
up  new  defenses  without  consent  of  court;  Dugger  v.  Bocock,  104  U.  S. 
602,  26  L.  Ed.  848,  and  Lewis  v.  Alexander,  51  Tex.  590,  as  instance 
where  Confederate  money  contract  upheld;  In  re  Sanford  Fork  &  Tool 
Co.,  160  U.  S.  259,  40  L.  Ed.  416,  16  Sup.  Ct.  294,  not  in  point. 

94  XX.  8.  437-441,  24  L.  Ed.  176,  NATIONAL  BANK  OF  COMMONWEALTH 
Y.  NATIONAL  BANK  OF  TBENTON. 

Judgments  in  Federal  courts  bear  same  rate  of  interest  as  judgments  in 
courts  of  States  where  they  are  sitting. 

Approved  in  Billings  v.  United  States,  232  U.  S.  285,  58  L.  Ed.  607, 
34  Sup.  Ct.  421,  State  rule  as  to  interest  on  taxes  does  not  apply  to 
Federal  taxes  which  bear  interest  unless  forbidden;  Gunther  v.  Liver- 
pool etc.  Ins.  Co.,  20  Blatchf.  391,  10  Fed.  831,  allowing  interest  on 
verdict  within  statute ;  People's  Bank  v.  Aetna  Ins.  Co.,  76  Fed.  549,  20 
C.  C.  A.  630,  following  State  law  in  refusing  to  allow  interest  on  judg- 
ment for  costs;  Griffith  v.  Baltimore  R.  Co.,  44  Fed.  585,  arguendo. 

Claim  of  depositor  in  suspended  national  bank,  properly  proved  before 
controller,  has  same  efficacy  as  judgment  and  bears  interest  from  date  of 
demand. 

Approved  in  Johnson  v.  Norris,  190  Fed.  465,  111  C.  C.  A.  291,  cred- 
itors of  insolvent  partnership  held  entitled  to  interest  after  filing  peti- 
tion out  of  individual  estates  of  partners;  In  re  John  Osbom's  Sons  & 
Co.,  177  Fed.  186,  187,  29  L.  R.  A.  (N.  S.)  887,  100  C.  C.  A.  392,  allowed 
claims  in  bankruptcy  bear  interest  as  judgments;  Baker  v.  Cummings, 
8  App.  D.  C.  523,  holding  under  facts,  credit  allowed  to  one  partner  in 
partnership  accounting  did  not  bear  interest  after  allowance;  District 
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of  Columbia  v.  Baltimore  etc.  R.  Co.,  1  Mackey  (D.  C),  330,  where 
payment  is  compelled  by  default  of  another  to  pay  damages,  party  pay- 
ing may  recover  interest  from  date  of  payment;  People  v.  Merchants' 
Trust  Co.,  187  N.  Y.  298,  79  N.  E.  1006,  creditors  of  insolvent  bank  are 
entitled  to  interest  as  against  bank  after  receiver  took  possession,  if 
assets  sufficient ;  dissenting  opinion  in  Lafayette  Trust  Co.  v.  Beggs,  213 
N.  Y.  296,  107  N.  E.  649,  majority  holding  judgment  against  bank  dock- 
eted after  superintendent  of  banks  took  over  assets  is  subject  to  equity 
of  superintendent;  Denton  v.  Baker,  79  Fed.  193,  24  C.  C.  A.  476,  fol- 
lowing rule;  Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed.  248, 
249,  9  C.  C.  A.  468,  arguendo. 

Payment  may  be  applied  by  debtor.  If  he  fall  to  apply  it,  creditor  may 
do  so;  if  both  fall,  application  must  be  made  by  court 

Approved  in  American  Woolen  Co.  v.  Maaget,  86  Conn.  245,  246,  Ann. 
Oas.  1913E,  889,  85  Atl.  587,  creditor  must  make  application  before  suit; 
Jackson  v.  Moore,  39  Okl.  236,  134  Pac.  1115,  disapproving  instruction 
that  creditor  must  apply  payment  to  more  burdensome  debt;  Carson  v. 
Cook  County  Liquor  Co.,  37  Okl.  16,  Ann.  Oas.  1915B,  695,  130  Pac.  304, 
debtor  may  apply  payment  though  made  in  monthly  credits  for  wages; 
The  Martha,  29  Fed.  710,  holding  court  will  apply  according  to  intent 
when  ascertainable;  The  Katie  O'Neil,  65  Fed.  117,  stating  rules  guid- 
ing application  by  court;  Illsly  v.  Grayson,  105  Iowa,  687,  75  N.  W. 
518,  holding  court  will  apply  first  to  unsecured  debts;  King  v.  Sutton, 
42  Kan.  603,  22  Pac.  696,  holding,  where  debtor  pays  money  to  partner 
without  direction,  he  may  apply  it  to  personal  debt;  Stebbins  v.  Lard- 
ner,  2  S.  D.  143,  48  N.  W.  851,  holding  bank  cashier  bound  to  apply 
payments  as  directed  by  debtor;  United  States  v.  Badeau,  33  Fed.  578, 
and  Hughes  v.  Heyman,  4  App.  D.  C.  450,  both  arguendo. 

Time  when  creditor  may  make  application  of  payment.    Note,  Ann. 
Cas.  1913E,  897. 

Interest  on  deposit  in  suspended  national  bank  is  liquidated  from  time 
of  deposit,  and  action  lies  to  recover  it  with  interest. 

Approved  in  Bain  v.  Peters,  44  Fed.  308,  following  rule;  Gray  v. 
State,  72  Ind.  579,  holding  interest  accruing  on  State  bond  becomes 
part  of  interest-bearing  principal;  New  England  R.  Co.  v.  Carnegie 
Steel  Co.,  75  Fed.  59,  21  C.  C.  A.  155,  arguendo. 

Limited  in  Chemical  Nat.  Bank  v.  Armstrong,  59  Fed.  379,  28  L.  R.  A. 
236,  8  C.  C.  A.  155,  holding  interest  will  not  be  allowed  depositor  who 
has  unreasonably  delayed  presentation  of  claim. 

Right  to  recover  implied  interest  after  payment  of  principal.    Note, 
Ann.  Oas.  1913E,  586. 

Acceptance  of  principal  as  affecting  right  to  interest.    Note,  40 
LK1  (N.  8.)  593,  598,  600. 
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Whether  stockholder's  liability  for  debts  of  corporation  includes 
interest.    Note,  19  L.  R.  A.  (N.  S.)  431. 

Miscellaneous.  Cited  in  Speckert  v.  German  Nat.  Bank,  98  Fed.  153, 
38  C.  C.  A.  682,  holding  receiver  of  national  bank  is  proper  but  not 
necessary  party  to  action  pending  against  bank  at  time  of  his  appoint- 
ment; Bassick  Gold  Mine  Co.  v.  Beardsley,  49  Colo.  280,  33  L.  R.  A. 
(N.  S.)  852,  112  Pac.  772,  to  point  that  payment  of  bill  for  book  ac- 
count not  referring  to  interest  bars  suit  for  interest;  Holden  v.  Freed- 
man's  Sav.  &  Trust  Co.,  100  U.  S.  73,  25  L.  Ed.  568,  discussion  of 
subject  of  interest;  Speckart  v.  German  Nat.  Bank,  85  Fed.  17,  not  in 
point. 

94  TJ.  S.  441-444,  24  L.  Ed.  145,  OONKO  v.  CRANE. 

Miscellaneous.  Cited  in  Holden  vv  Stratton,  191  U.  S.  117,  48  L.  Ed. 
118,  24  Sup.  Ct.  45,  holding  certiorari  is  proper  method  of  reviewing 
decision  of  Circuit  Court  of  Appeals  in  bankruptcy  under  United  States 
Comp.  Stats.  1901. 

94  TJ.  S.  444-455,  24  L.  Ed.  207,  MULLEE  v.  DOWS. 

A  suit  by  or  against  a  corporation  is  regarded  as  a  suit  by  or  against 
its  stockholders,  who,  for  the  purposes  of  jurisdiction,  are  conclusively  pre- 
sumed to  be  citizens  of  State,  creating  the  corporation. 

Approved  in  Jackson  v.  White  Cloud  Gold  Min.  etc.  Co.,  36  Colo.  124, 
85  Pac.  6^9,  and  Lewis  v.  Steamship  Co.,  131  N.  C.  653,  42  S.  E.  969, 
both  following  rule;  Huguley  Mfg.  Co.  y.  Galeton  Cotton  Mills,  184 
U.  S.  296,  46  L.  Ed.  594,  22  Sup.  Ct.  454,  holding  writ  of  certiorari 
to  perfect  record  on  appeal  from  Circuit  Court  of  Appeals,  by  supply- 
ing omissions,  does  not  operate  to  bring  case  before  United  States  Su- 
preme Court;  Empire  Rice  Mill  Co.  v.  K.  &  E.  Neumond,  199  Fed.  802, 
applying  rule  to  joint  stock  company;  Goodwin  v.  New  York,  N.  H.  &  H. 
R.  R,  Co.,  124  Fed.  360,  369,  holding  railroad  incorporated  in  Massa- 
chusetts and  Connecticut  cannot  be  sued  in  Circuit  Court  in  Massachu- 
setts by  citizen  thereof;  Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.,  118 
Fed.  878,  holding  averment  in  petition  for  removal  that  defendant  is 
a  corporation  and  a  "citizen  and  resident"  of  a  State  named  is  not 
equivalent  of  one  that  is  organized  under  the  laws  of  that  State  and  is 
insufficient  to  show  diversity  of  citizenship ;  Winn  v/  Wabash  R.  R.  Co., 
118  Fed.  63,  holding  when  four  railroads  incorporated  in  different  States 
were  consolidated,  and  "consolidation  agreements  were  filed  with  the 
Secretary  of  State  of  Missouri  and  in  other  States,  the  consolidated  cor- 
poration became  citizen  of  each  State ;  Davis  v.  Chesapeake  etc.  Ry.  Co., 
116  Ky.  151,  75  S.  W.  277,  compliance  by  foreign  corporation  with  stat- 
ute prohibiting  such  corporations  from  exercising  right  of  eminent 
domain  or  acquiring  realty  until  they  become  corporations  under  State 
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laws  does  not  deprive  corporation  of  right  of  removal  of  actions ;  Springs 
v.  Southern  Ry.  Co.,  130  N.  C.  193,  41  S.  E.  103,  holding  on  petition  for 
removal  it  is  indispensable  to  state  that  corporation  is  created  under 
laws  of  the  State;  Thompson  v.  Southern  Ry.  Co.,  130  N.  C.  144,  41 
S.  E.  10,  holding  petition  corporation  was  originally  created  under  laws 
of  Virginia  is  insufficient  to  remove  cause  to  Federal  court;  Betzoldt 
v.  American  Ins.  Co.,  47  Fed.  707,  following  rule;  Shaw  v.  Quincy  Min. 
Co.,  145  U.  S.  451,  36  L.  Ed.  772,  12  Sup.  Ct.  938,  holding  corporation, 
created  in  one  State,  cannot  be  compelled  to  answer  in  another  where 
its  principal  place  of  business  is;  United  States  v.  Northwestern  Ex- 
press Co.,  164  U.  S.  689,  41  L.  Ed.  600,  17  Sup.  Ct.  207,  holding  cor- 
poration to  be  a  citizen  of  United  States,  within  act  concerning  claims 
for  Indian  depredations;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  106,  42 
L.  Ed.  967,  18  Sup.  Ct.  528,  reasserting  principle;  Blackburn  v.  Selma 
etc.  R.  R.  Co.,  2  Flipp.  531,  Fed.  Cas.  1467,  holding  corporation  doing 
business  in  a  State,  and  reciting  in  its  bonds  that  it  was  chartered  there, 
is  estopped  to  deny  it  was  legally  organized  there;  St.  Louis  Nat.  Bank 
v.  Allen,  2  McCrary,  94,  5  Fed.  552,  and  City  of  Ysleta  v.  Canda,  67 
Fed.  7,  both  holding  municipality  is  a  citizen  of  State  creating  it;  Fales 
v.  Chicago  etc.  Ry.,  32  Fed.  679,  holding  corporations  are  citizens  only 
of  State  where  created ;  Filli  v.  Delaware  etc.  R.  Co.,  37  Fed.  66,  holding 
railroad  could  only  be  sued  in  State  where  incorporated ;  Myers  v.  Murray, 
Nelson  &  Co.,  43  Fed.  697, 11  L.  R.  A.  218,  holding  averment  that  corpora- 
tion was  created  in  a  certain  State  is  sufficient  for  removal  of  case ;  Zam- 
brino  v.  Galveston  etc.  Ry.  Co.,  38  Fed.  451,  Lonergan  v.  Illinois  etc. 
R.  R.  Co.,  55  Fed.  551,  552,  and  Frisbie  v.  Chesapeake  etc.  Ry.  Co.,  57 
Fed.  3,  all  holding  averment  should  be  that  corporation  was  organized 
under  the  laws  of  a  certain  State;  United  States  v.  Stanford,  70  Fed. 
358,  17  C.  C.  A.  143,  construing  congressional  acts;  Doe  v.  Waterloo 
Min.  Co.,  70  Fed.  463,  17  C.  C.  A.  190,  holding  citizenship  of  stock- 
holders need  not  be  proved  to  establish  corporation's  right  to  hold  min- 
ing claim ;  Baltimore  etc.  R.  Co.  v.  M'Laughlin,  73  Fed.  522,  19  C.  C.  A. 
551,  holding  that  an  averment  that  defendant  is  incorporated  under  laws 
of  a  particular  State  suffices  to  give  jurisdiction;  Elston  v.  Piggott,  94 
Ind.  22,  holding  foreign  corporation,  not  having  filed  a  power  of  attor- 
ney, took  title  at  judicial  sale;  Chicago  etc.  Ry.  Co.  v.  Auditor-General, 
53  Mich.  92, 18  N.  W.  592,  holding  every  railroad  has  its  domicile  within 
State  creating  it;  Baltimore  &  O.  R.  R.  Co.  v.  Pittsburg  etc.  R.  R.  Co., 
17  W.  Va.  877,  holding  corporation  and  plaintiff  to  be  citizens  of  same 
State;  Larson  v.  Aultman  etc.  Co.,  -86  Wis.  284,  39  Am.  St.  Rep.  894, 
56  N.  W.  916,  holding  foreign  corporation  cannot  avail  itself  of  the 
statute  of  limitations;  dissenting  opinion  in  Galveston  etc.  Ry.  Co.  v. 
Gonzales,  151  U.  S.  517,  38  L.  Ed.  256,  14  Sup.  Ct.  409,  majority  holding 
railroad,  incorporated  in  State,  within  two  Federal  districts,  is  an  in- 
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habitant  of  district  where  its  principal  business  is;  Penfield  v.  Chesa- 
peake etc.  R.  Co.,  29  Fed.  495,  arguendo. 

In  action  against  a  corporation,  In  Federal  court,  it  should  appear  in 
the  pleadings  that  corporation  was  created  by  a  State  other  than  that  of 
which  adverse  party  is  a  citizen. 

Approved  in  Atlantic  Coast  Line  R.  Co.  v.  Whilden,  195  Fed.  263, 
115  C.  C.  A.  254,  and  Chicago  etc.  Ry.  Co.  v.  Stephens,  218  Fed.  539, 
134  C.  C.  A.  263,  both  holding  allegation  that  corporation  is  "citizen" 
of  given  State  is  not  sufficient  to  show  jurisdiction  in  Federal  court; 
Knight  v.  Lutcher  etc.  Lumber  Co.,  136  Fed.  406,  69  C.  C.  A.  248,  alle- 
gation that  corporation  is  citizen  of  certain  State  is  insufficient;  Pea- 
cock etc.  Co.  v.  Williams,  110  Fed.  916,  holding  answer  in  Federal  court 
which  contains  positive  denials  under  oath  of  material  jurisdictional 
allegations  is  not  frivolous;  Winkler  v.  Chicago  etc.  R.  R.  Co.,  108  Fed. 
309,  holding  averment  in  petition  for  removal  filed  by  corporation  that 
it  "was  and  is  a  citizen  and  resident"  of  another  State  is  insufficient  to 
show  Federal  court  jurisdiction;  American  Sugar  Ref.  Co.  v.  Johnson, 
60  Fed.  510,  511,  9  C.  C.  A.  110,  holding  averment  that  a  corporation 
is  a  citizen  of  a  State  is  not  equivalent  to  an  allegation  that  it  is  organ- 
ized under  its  laws ;  Copeland  v."  Memphis  etc.  R.  R.  Co.,  3  Woods,  659, 
Fed.  Cas.  3209,  holding  burden  was  on  corporation  to  show  it  was  not 
a  citizen  of  same  State  as  plaintiff;  Kansas  City  etc.  Ry.  Co.  v.  Prunty, 
133  Fed.  15,  66  C.  C.  A.  163,  arguendo. 

Railroad,  incorporated  in  Iowa,  is  a  corporation  created  by  the  laws  of 
that  State,  although  consolidated  with  a  company,  chartered  by  the  laws  of 
Missouri. 

Approved  in  Patch  v.  Wabash  R.  R.  Co.,  207  U.  S.  283,  12  Ann.  Cas. 
518,  52  I*  Ed.  208,  28  Sup.  Ct.  80,  and  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Eder,  174  Fed.  946,  98  C.  C.  A.  556,  both  holding  corporation  incorporated 
in  several  States,  including  State  where  sued,  is  regarded  as  citizen  of 
such  State;  Pollitz  v.  Wabash  R.  Co.,  167  Fed.  157,  railway  company 
formed  by  consolidation  of  corporations  of  diffdrent  States  is  bound  by 
laws  of  each  State ;  Wasley  v.  Chicago  etc.  Ry.  Co.,  147  Fed.  614,  where 
railroad  formed  by  consolidation  of  two  companies,  one  from  Illinois 
and  other  from  Iowa,  consolidated  with  Iowa  companies,  it  was  cor- 
poration of  either  State  for  purposes  of  Federal  jurisdiction;  Dodd 
v.  Louisville  Bridge  Co.,  130  Fed.  195,  where  corporation  incorporated 
in  several  States  was  formed  by  consolidation  of  corporations  of  said 
States  and  was  sued  on  contract  made  by  one  of  such  consolidating  com- 
panies, suit  by  citizen  of  one  of  other  States  was  not  removable ;  Attor- 
ney General  v.  New  York  etc.  R.  Co.,  198  Mass.  420,  84  N.  E.  740,  con- 
solidated railway  corporation  is  domestic  corporation  in  each  State; 
Staton  v.  Atlantic  Coast  Line  R.  Co.,  144  N.  C.  152,  56  S.  E.  800,  domes- 
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tic  railroad  corporation  cannot,  under  statute,  by  consolidating  with 
foreign  corporation,  deprive  State  courts  of  jurisdiction  over  suits 
against  it;  Pennsylvania  Co.  v.  St.  Louis  etc.  R.  R.  Co.,  118  U.  S.  298,  30 
L.  Ed.  88,  6  Sup.  Ct.  1097,  Nashua  R.  R.  Co.  v.  Lowell  R.  R.  Co.,  136  U.  S. 
376, 378,  34  L.  Ed.  368, 369, 10  Sup.  Ct.  1008, 1009,  St.  Louis  etc.  R.  R.  Co. 
v.  Indianapolis  etc.  R.  R.  Co.,  9  Biss.  153,  Fed.  Cas.  12,237,  Blackburn 
v.  Selma  etc.  R.  R.  Co.,  2  Flipp.  536,  537,  Fed.  Cas.  1467,  Williamson 
▼.  Krohn,  66  Fed.  662,  13  C.  C.  A.  668,  Burger  v.  Grand  Rapids  etc. 
R.  Co.,  22  Fed.  562,  Paul  v.  Baltimore  etc.  R.  Co.,  44  Fed.  514,  and 
Duncan  v.  St.  Louis  etc.  Ry.  Co.,  49  La.  Ann.  1703,  22  South.  925,  all 
following  rule;  Union  Trust  Co.  v.  Rochester  etc.  R.  Co.,  29  Fed.  609, 
corporation,  organized  under  laws  of  several  States,  is,  for  the  purpose 
of  jurisdiction,  regarded  as  a  citizen  of  State  where  sued;  Central 
Trust  Co.  v.  fit.  Louis  etc.  Ry.  Co.,  41  Fed.  552,  holding  that  consoli- 
dated company  owns  road  in  both  States,  but  in  each  it  is  regarded  as 
a  domestic  corporation;  Uphoff  v.  Chicago  etc.  R.  Co.,  5  Fed.  547,  548, 
Colglazier  v.  Louisville  etc.  Ry.  Co.,  22  Fed.  569,  Fitzgerald  v.  Missouri 
etc.  Ry.  Co.,  45  Fed.  815,  Missouri  etc.  Ry.  Co.  v.  Meeh,  69  Fed.  756, 
757,  758,  30  L.  R.  A.  253,  254,  16  C.  C.  A.  510,  and  Baldwin  v.  Chicago 
etc.  Ry.  Co.,  86  Fed.  167,  where  railroads,  incorporated  in  three  differ- 
ent States,  are  consolidated,  the  new  company  is  a  citizen  of  each; 
Chicago  etc.  Ry.  Co.  v.  Auditor-General,  53  Mich.  91, 18  N.  W.  592,  hold- 
ing consolidated  company  stands  in  each  in  place  of  the  company  it 
succeeded;  Smith  v.  Lake  Shore  etc.  R.  Co.,  114  Mich.  466,  72  N.  W. 
330,  holding  corporation,  consolidating  under  general  law,  lost  its  special 
privilege;  People  v.  New  York  etc.  R.  R.,  129  N.  Y.  484,  15  L.  R.  A. 
88,  29  N.  E.  961,  quaere,  whether  consolidation  of  corporations  of  dif- 
ferent States  creates  a  new  corporation  de  jure;  Hall  v.  Bank,  14  W.  Va. 
627,  where  bank  had  conveyed  all  its  assets  to  trustees,  latter's  counsel 
had  right  to  prosecute  an  appeal  in  name  of  the  bank;  Rece  v.  Newport 
News  &  M.  V.  Co.,  32  W.  Va.  171,  3  L.  R.  A.  575,  9  S.  E.  214,  where 
.  corporation  is  chartered  in  two  States,  there  will,  in  law,  be  two  distinct 
corporations;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  James,  161 
U.  S.  569,  40  L.  Ed.  811,  16  Sup.  Ct.  621,  majority  holding  statute  of 
Arkansas  could  not  make  a  foreign  corporation  a  citizen  of  that  State; 
Ford  v.  Delta  &  Pine  Land  Co.,  43  Fed.  189,  and  Western  etc.  R.  Co. 
v.  Roberson,  61  Fed.  599,  9  C.  C.  A.  464,  both  arguendo. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Rep. 
655,  656. 

Franchise  of  a  railroad  is  Incapable  of  division,  for  purposes  of  sale, 
under  foreclosure. 

Approved  in  Low  v.  Blackford,  87  Fed.  400,  31  C.  C.  A.  15,  refusing 
to  sell  the  three  divisions  of  the  road  separately;  Midland  Ry.  Co.  v. 
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Wilcox,  122  Ind.  94,  23  N.  E.  510,  and  Farmers'  Loan  etc.  Co.  v.  Canada 
etc.  Ry.  Co.,  127  Ind.  258,  261,  11  L.  R.  A.  744,  745,  26  N.  E.  786,  both 
holding  part  of  railroad  could  not  be  sold;  McFadden  v.  Mays  etc.  R.  R. 
Co.,  49  N.  J.  Eq.  191,  22  Atl.  938,  holding  that  plant  ofrailroad  is  in- 
separable; dissenting  opinion  in  Compton  v.  Jesup,  68  Fed.  327,  329, 
330,  15  Cv  C.  A.  397,  majority  holding  courts  do  not  like  to  sever  a 
railroad. 

Right  to  transfer  public  franchises.    Note,  35  Am.  St.  Rep.  400. 

Decree,  directing  the  foreclosure  and  sale  of  railroad  lying  partly  in 
another  State,  Is  valid. 

Approved  in  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc.  R.  R.  Co., 
199  U.  S.  251,  50  L.  Ed.  178,  26  Sup;  Ct.  25,  deed  from  mortgage  trustee 
conveys  whatever  title  he  had  though  it  recites  decree  of  foreclosure; 
Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co.,  198  U.  S.  197,  49  L.  Ed. 
1016,  25  Sup.  Ct.  629,  Federal  court  decreeing  foreclosure  suit  in  which 
diverse  citizenship  admitted,  of  land  partly  in  State,  may  by  ancillary' 
suit  restrain  attack  on  purchaser's  title  by  State  suit ;  Orinoco  Iron  Co. 
v.  Metzel,  230  Fed.  47,  note,  bankruptcy  court  can  determine  claims  to 
property  beyond  territorial  jurisdiction  of  court;  Case  v.  Atlanta  etc. 
Ry.  Co.,  225  Fed.  869,  where  railroad  ran  through  three  States,  part 
in  each  State  being  owned  by  corporation  of  that  State,  and  such  cor- 
porations consolidated  under  charters  from  all  three  States,  consolidated 
corporation  was  citizen  of  any  one  State  as  to  Federal  jurisdiction; 
Western  Union  Tel.  Co.  v.  Louisville  &  N.  R.  Co.,  201  Fed.  950,-951,  952, 
and  Louisville  &  N.  R.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed.  6,  124 
C.  C.  A.  573,  both  holding  Federal  court  in  Kentucky  had  jurisdiction 
to  enjoin  interference  with  operation  of  complainant's  telegraph  lines 
extending  through  other  States;  Clark  v.  Iowa  Fruit  Co.,  185  Fed.  613, 
614,  court  may  sell  property  of  corporation,  in  proceeding  to  wind  up 
its  affairs,  to  satisfy  mortgage  creditors,  though  beyond  territorial  juris- 
diction; Byrne  v.  Jones,  159  Fed.  329,  90  C.  C.  A.  101,  in  trust  account- 
ing, equity  can  decree  sale  of  land  beyond  territorial  jurisdiction ;  Miller 
&  Lux  v.  Rickey,  127  Fed.  580,  holding  where  in  action  to  enjoin  diver- 
sion in  California  of  waters  flowing  down  river,  rising  therein  and  flow- 
ing through  Nevada  where  complainant's  lands  are  situated,  is  transi- 
tory, so  that  Nevada  court  having  acquired  jurisdiction  of  person  had 
jurisdiction  to  try  same ;  Guarantee  Trust  etc.  Co.  v.  Delta  etc.  Land  Co., 
104  Fed.  10,  12,  13,  43  C.  C.  A.  396,  holding  Federal  court  of  equity 
may  compel  conveyance  of  land  in  another  State  by  decree  in  personam ; 
Title  Ins.  &  Trust  Co.  v.  California  Dev.  Co.,  171  Cal.  198,  152  Pac.  553, 
equity  may  control  actions  of  holders  of  stock  in  Mexican  corporation, 
though  receiver  appointed  by  courts  of  Mexico;  Chesapeake  Beach  Ry. 
Co.  v.  Washington  etc.  R.  R.  Co.,  23  App.  D.  C.  598,  quaere,  whether 
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in  foreclosure,  by  grantee  of  trust  deed  of  lands,  against  grantor,  a 
corporation,  court  of  State  in  which  defendant  is  incorporated  can  in- 
clude in  decree  lands  not  in  State;  Clark  v.  Seagraves,  186  Mass.  438, 
71  N.  E.  816,  upholding  jurisdiction  to  have  deed  absolute  declared  mort- 
gage and  to  redeem  therefrom  though  land  is  in  another  State;  Noble 
v.  Grandin,  125  Mich.  387,  84  N.  W.  467,  holding  where  resident  of 
Michigan  sold  to  defendants,  nonresidents,  land  in  Missouri,  agreeing 
that  purchase  price  should  be  value  of  timber  on  land,  and  defendant 
brought  suit  in  Michigan  to  recover  balance  of  purchase  price,  com- 
plainant could  maintain  an  action  for  fraud  in  the  sale ;  Tennant's  Heirs 
v.  Fretts,  67  W.  Va.  572,  140  Am.  St  Rep.  979,  29  L.  R.  A.  (N.  S.)  625, 
68  S.  E.  388,  equity  has  jurisdiction  at  suit  of  owner  to  cancel  decree 
which  is  cloud  on  title;  Webb  v.  Ritter,  60  W.  Va.  236,  237,  54  S.  E.  501, 
502,  deed  made  by  commissioner  on  mortgage  foreclosure  to  land  lying 
partly  in  Virginia  and  partly  in  West  Virginia,  after  division  of  State, 
is  evidence  of  title ;  Dickson  v.  Loehr,  126  Wis.  645,  4  L.  R.  A.  (N.  S.) 
986,  106  N.  W.^794,  where  vendee  conveyed  land  in  another  State  as 
security  for  payment  of  part  of  purchase  price,  vendor  in  action  on  con- 
tract could  have  judgment  requiring  purchaser  to  pay  debt  or  convey 
land  pledged;  Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  29  Fed.  620, 
Boston  Safe  Deposit  ,etc.  Co.  v.  Bankers  &  Merchants'  Tel.  Co.,  36  Fed. 
299,  Woodbury  v.  Allegheny  etc.  R.  Co.,  72  Fed.  374,  375,  Rio  Grande 
Bridge  etc.  Co.  v.  Holland  Trust  Co.,  81  Fed.  1006,  26  C.  C.  A.  686, 
Georgia  Southern  etc.  R.  Co.  v.  Mercantile  Trust  etc.  Co.,  94  Ga.  322, 
47  Am.  St.  Rep.  164,  21  S.  E.  706,  and  Craft  v.  Indiana  etc!  Ry.,  166  111. 
590,  46  N.  E.  1134,  all  following  rule ;  Blackburn  v.  Selma  etc.  R.  R.  Co., 
2  Flipp.  538,  Fed.  Cas.  1467,  holding  court,  in  foreclosing  against  con- 
solidated  company,   could   sell   all   that   property   in   all   the   States; 
Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  27  Fed.  148,  holding 
that  a  citizen  has  a  right  to  hold  property  in  trust  in  any  State  of  the 
Union;  Municipal  Inv.  Co.  v.  Gardiner,  62  Fed.  956,  holding  suit  to 
enforce  conveyance  should  be  brought  where  one  of  the  parties  resides; 
Compton  v.  Jesup,  68  Fed.  304,  5  C.  C.  A.  397,  holding  trustees  of  In- 
diana mortgages,  while  asserting  their  right  to  foreclose  exclusively  the 
Indiana  division,  could  not  object  to  C.  enforcing  his  lien  upon  the 
Ohio  division ;  Indianapolis  etc.  Ry.  Co.  v.  Sands,  133  Ind.  442,  32  N.  E. 
725,  where  parties  agree  to  form  of  judgment,  all  right  to  question  it 
has  been  waived ;  Seixas  v.  King,  39  La.  Ann.  512,  2  South.  417,  holding 
court  could  enforce  conveyance  of  land  in  another  State;  Brown  v. 
Chesapeake  etc.  Canal  Co.,  73  Md.  608,  holding  court  could  decree  sale 
of  canal  even  as  to  part  lying  without  the  State;  International  Bridge 
etc.  Co.  v.  Holland  Trust  Co.,  81  Fed.  423,  26  C.  C.  A.  469,  holding 
same  as  to  bridge;  Coe  v.  New  Jersey  etc.  Ry.  Co.,  31  N.  J.  Eq.  123, 
holding  court  may  direct  trustees  to  convey  all  their  title  to  purchaser 
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at  foreclosure  sale;  Eaton  v.  McCall,  86  Me.  349,  350,  41  Am.  St  Rep. 
562,  563,  29  Atl.  1103,  1104,  and  Union  Trust  Co.  v.  William  Olmstead, 
102  N.  Y.  730,  7  N.  E.  822,  both  holding,  under  foreclosure,  court  could 
decree  sale  of  all  the  land,  though  part  be  in  another  State;  Stafford 
v.  American  Mills  Co.,  13  R.  I.  311,  holding  court  had  no  power  to  ap- 
point receiver  for  foreign  corporation;  Peters  v.  Neely,  16  Lea,  283, 
holding  equity  can  adjust  rights  in  a  foreign  corporation,  where  neces- 
sary parties  are  before  the  court;  Fidelity  Ins.  etc.  Co.  v.  Shenandoah 
Valley  R.  R.  Co.,  32  W.  Va.  271,  9  S.  E.  190,  holding  mortgagee,  bring- 
ing ancillary  suit  in  second  State,  cannot  prevent  a  lien  creditor,  not 
filing  his  claim  in  first  suit,  from  intervening;  King  v.  Ohio  Ry.  Co.,  14 
Fed.  Cas.  544, 

'  Distinguished  in  Jones  v.  Byrne,  149  Fed.  469,  Federal  court  cannot 
decree  foreclosure  of  lien  on,  and  sale  of,  land  in  another  State;  Lynde 
v.  Columbus  etc.  Ry.  Co.,  57  Fed.  997,  holding  court  in  one  State  can- 
not merge  into  its  judgment,  lien  on  property  in  the  other;  Atkins  v. 
Wabash  etc.  Ry.  Co.,  29  Fed.  173,  holding  that  United  States  Circuit 
Court  sitting  in  Missouri  has  appointed  a  receiver  does  not  oust  Circuit 
Court  in  Illinois;  Mercantile  Trust  Co.  v.  Kanawha  etc.  Ry.  Co.,  39 
Fed.  339,  dismissing  ancillary  suit  brought  to  enforce  mortgage  in  an- 
other State;  Farmers'  Loan  etc.  Co.  v.  Northern  etc.  R.  Co.,  69  Fed. 
884,  885,  holding  court,  within  whose  territorial  jurisdiction  no  part  of 
a  railroad  lies,  cannot  acquire  jurisdiction  in  rem  by  appointment  of 
receiver ;  Baltimore  Bldg.  etc.  Assn.  v.  Alderson,  90  Fed.  146,  32  C.  C.  A. 
542,  holding  appointment  of  receiver  for  property  outside  the  district, 
is  void;  Robinson  v.  Johnson  (Tenn.),  52  S.  W.  705,  holding  equity 
could  not  compel  heirs  to  convey  land  located  in  another  State;  Texas 
etc.  Ry.  Co.  v.  Gay,  86  Tex.  591,  593,  600,  601,  25  L.  R.  A.  59,  60,  61,  63, 
64,  26  S.  W.  606,  607,  610,  611,  holding  court  could  not,  by  receiver, 
take  possession  of  railroad  in  another  State. 

Jurisdiction  of  equity  over  land  or  other  property  in  foreign  juris- 
diction.   Note,  67  Am.  Dec.  99. 

Jurisdiction  to  order  foreclosure  sale  of  railroad  in  different  States. 
Note,  32  L.  R.  A.  208. 

Equity  jurisdiction  over  suits  affecting  realty  outside  State.    Note, 
■  69  L.  R.  A.  683,  684. 

Foreclosure  of  mortgage  on  land  in  other  State.    Note,  4  L.  R.  A. 
(N.  S.)  986. 

Jurisdiction  over  foreign  corporations.    Note,  85  Am.  St.  Rep.  920. 

Miscellaneous.  Cited  in  Memphis  Sav.  Bank  v.  Houchens,  115  Fed. 
109,  52  C.  C.  A.  176,  holding  court  has  jurisdiction  of  bill  to  administer 
trust  filed  by  beneficiary  where  facts  are  alleged  which  show  that  trus- 
tee has  been  prevented  from  executing  trust. 
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94  TJ.  S.  455-456,  24  L.  Ed.  166,  EX  PABTE  SMITH. 

There  are  no  presumptions  in  favor  of  the  jurisdiction  of  Federal 
courts;  the  jurisdictional  facts  must  in  some  form  appear  in  the  record. 

Approved  in  Pensacola  State  Bank  v.  Melton,  210  Fed.  64,  California- 
Atlantic  S.  S.  Co.  v.  Central  Door  etc.  Co.,  206  Fed.  11,  124  C.  C.  A. 
139,  Taylor  v.  Weir,  171  Fed.  638,  96  C.  C.  A.  438,  Grace  v.  American 
Central  Ins.  Co.,  109  U.  S.  283,  27  L.  Ed.  935,  3  Sup.  Ct.  210,  and  Gould 
v.  Jacobson,  58  Mich.  291,  25  N.  W.  196,  all  following  rule;  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Phillips,  176  Fed.  665,  100  C.  C.  A.  215,  where 
formal  parties  are  citizens  of  same  State  as  plaintiff,  jurisdiction  is  not 
thereby  defeated;  Fife  v.  Whittell,  102  Fed.  539,  holding  if  right  to 
removal  to  Federal  court  does  not  appear  in  record  of  State  court  it 
must  be  clearly  shown  in  petition  for  removal  or  it  will  be  presumed 
not  to  exist;  Kunkel  v.  Brown,  99  Fed.  594,  39  C.  C.  A.  665,  holding  in 
Federal  court  amount  in  dispute  is  amount  claimed  by  plaintiff  in  his 
pleading  in  good  faith ;  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S. 
501,  47  L.  Ed.  918,  23  Sup.  Ct.  646,  holding  absence  of  averment  in 
Circuit  Court  that  jurisdictional  amount  was  in  dispute  is  not  available 
on  appeal  to  Supreme  Court  which  raises  question  of  jurisdiction  on 
another  ground ;  Smith  v.  McNeal,  109  U.  S.  431,  27  L.  Ed.  987,  3  Sup. 
Ct.  321,  holding  dismissal  for  want  of  jurisdiction  no  bar  to  second  suit ; 
Continental  Ins.  Co.  v.  Rhoads,  119  U.  S.  239,  30  L.  Ed.  380,  7  Sup.  Ct. 
193,  dismissing  suit  where  only  citizenship  of  other  party  was  alleged; 
Fishback  v.  Western  Union  Tel.  Co.,  161  U.  S.  100,  40  L.  Ed.  631, 16  Sup. 
Ct.  508,  dismissing  suit  where  bill  averred  generally  that  amount  in 
controversy  exceeded  two  thousand  dollars;  Hampton  v.  Truckee  Canal 
Co.,  9  Sawy.  383,  19  Fed.  2,  where  there  is  no  averment  of  citizenship, 
parties  will  be  presumed  to  be  citizens  of  same  State;  Winter  v.  Swin- 
burne, 10  Biss.  462,  8  Fed.  55,  holding  Circuit  Court  has  not  jurisdiction 
to  entertain  a  creditor's  bill,  based  on  a  decree  in  admiralty;  Wool- 
ridge  v.  McKenna,  8  Fed.  677,  holding  petition  for  removal  must  con- 
tain the  necessary  jurisdictional  averments;  Spring  v.  Domestic  Sewing 
Machine  Co.,  13  Fed.  448,  holding  objection  to  jurisdiction  may  be  raised 
at  any  stage  of  the  proceeding;  Sawyer  v.  Rector,  5  Dak.  128,  37  N.  W. 
748,  holding  sufficiency  of  the  proof  upon  which  court  of  limited  juris- 
diction acted,  is  not  open  to  collateral  investigation;  Werz  v.  Werz,  11 
Mo.  App.  36,  where  courts  are  exercising  statutory  powers,  their  record 
must  show  jurisdictional  facts. 

Distinguished  in  Eaton  v.  Calhoun,  15  Fed.  158,  where  jurisdiction 
depends  on  subject  matter,  court  may,  irrespective  of  pleadings,  retain 
case  until  trial. 

IX— 44 
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94  U.  S.  457-463,  24  L.  Ed.  251,  CONNECTICUT  MUTUAL  LIFE  INS  CO. 
▼.  SOHAEFEB. 

Confidential  communications  to  counsel  cannot  be  admitted  without 
client's  consent,  in  Federal  court,  though  by  State  statute  they  are  not 
privileged. 

Approved  in  United  States  v.  Louisville  etc.  R.  Co.,  212  Fed.  493, 
interstate  commerce  act  does  not  confer  power  to  compel  railroad  to 
disclose  amount  of  stocks  and  bonds  of  another  road  which  it  controls; 
Oliver  v.  Cameron,  McAr.  &  M.  (D.  C.)  238,  client  held  to  have  waived 
right;  Mutual  Life  Ins.  Co.  v.  Selby,  72  Fed.  983,  19  C.  C.  A.  331,  fol- 
lowing rule;  Edison  Electric  Light  Co.  v.  United  States  Electric  light 
Co.,  44  Fed.  297,  298,  holding  application  for  patent,  result  of  consulta- 
tion with  counsel,  is  not  privileged;  Liggett  v.  Glenn,  51  Fed.  394, 
2  C.  C.  A.  286,  holding  document  fell  within  the  rule  forbidding  admis- 
sion of  confidential  communications;  Morris  v.  Cain,  39  La.  Ann.  726, 
1  South.  808,  reaffirming  rule. 

Distinguished  in  United  States  v.  Louisville  etc.  R.  R.  Co.,  236  U.  S. 
336,  59  L.  Ed.  607,  35  Sup.  Ct.  363,  upholding  power  of  interstate  com- 
merce commission  to  compel  inspection  of  accounts  and  records  of  car- 
riers. 

Privileged  communication  between  attorney  and  client.  Note,  Ann. 
Oas.  1913A,  7,  8. 

Admissibility  of  communications  to  persons  in  judicial  capacity. 
Note,  67  L.  R.  A.  928. 

Iawb  of  the  State  are  only  to  be  regarded  as  rules  of  decisions  in 
United  States  courts,  where  the  Constitution,  treaties  or  statutes  of  the 
United  States  have  not  otherwise  provided. 

Approved  in  Morris  v.  United  States,  161  Fed.  676,  88  C.  C.  A.  532, 
Federal  statute  as  to  summoning  jurors  excludes  any  State  rule;  White 
v.  Wansey,  116  Fed.  347,  53  C.  C.  A.  634,  holding  Congress  having  legis- 
lated on  subject  of  competency  of  witnesses  in  United  States  court 
(Rev.  Stats,  §858),  State  statute  cannot  enlarge  it;  Rice  v.  Martin,  8 
Fed.  478,  admitting  the  testimony,  notwithstanding  State  statute;  Ran- 
dall v.  Venable,  17  Fed.  166,  and  M'Lennan  v.  Kansas  City  etc.  R.  Co., 
22  Fed.  199,  holding  right  to  take  deposition  in  common-law  actions  is 
governed  by  Federal  statute;  Stephens  v.  Bernays,  42  Fed.  490,  hold- 
ing Federal  law  prevails  over  conflicting  State  law;  Sage  v.  Tauszky, 
21  Fed.  Cas.  146,  holding  manner  of  taking  depositions  is  prescribed 
by  Federal  statute. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  450. 
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Party  may  insure  his  own  life  for  the  benefit  of  a  relative  or  friend. 

Approved  in  Rupp  v.  Western  Life  Indemnity  Co.,  138  Ky.  21,  29 
L.  R.  A.  (N.  S.)  675,  129  S.  W.  491,  Locher  v.  Kuechenmiester,  120  Mo. 
App.  720,  98  S.  W.  98,  and  Pacific  Mut.  life  Ins.  Co.  v.  O'Neil,  36  Okl. 
797,  130  Pac.  272,  all  following  rule;  Supreme  Assembly  v.  Adams,  107 
Fed.  337,  holding  under  charter  and  rules  of  assessment  insurance  com- 
pany, a  member  may  designate  as  beneficiary  a  sister  not  depending  on 
him  for  support;  Merchants'  Life  Assn.  v.  Yoakum,  98  Fed.  257,  39 
C.  C.  A.  56,  holding  one  who  takes  out  policy  of  insurance  on  his  life 
for  benefit  of  his  estate  has  right  to  procure  from  another  money  to 
pay  premiums,  and  the  terms  of  agreement  are  immaterial  to  company; 
Bloomington  Mut.  Benefit  Assn.  v.  Blue,  120  111.  127,  11  N.  E.  333,  and 
Crosswell  v.  Connecticut  Indemnity  Assn.,  51  S.  C.  108,  28  S.  E.  202, 
both  following  rule;  Aetna  Life  Ins.  Co.  v.  France,  94  U.  S.  564,  24 
L.  Ed.  289,  upholding  policy  taken  out  for  benefit  of  sister;  Langdon 
v.  Union  Life  Ins.  Co.,  14  Fed.  274,  holding  that  transaction  was  a  mere 
wager  and  void;  Ingersoll  v.  Knights  of  Golden  Rule,  47  Fed.  274,  hold- 
ing that  changing  beneficiary  to  one  without  an  insurable  interest  does 
not  avoid  the  policy;  Fitzgerald  v.  Hartford  Life  etc.  Ins.  Co.,  56 
Conn.  132,  7  Am.  St.  Rep.  295,  13  Atl.  677,  holding  policy  of  life  in- 
surance to  be  assignable;  Union  Central  Life  Ins.  Co.  v.  Hilliard,  16 
Ohio  C.  C.  440,  holding  grandfather  has  no  insurable  interest  in  life  of 
grandson ;  Taylor  v.  Travelers '  Ins.  Co.,  15  Tex.  Civ.  App.  255,  39  S.  W. 
185,  holding  woman  has  an  insurable  interest  in  the  life  of  her  intended 
husband;  Fairchild  v.  Northwestern  Mut.  Life  Assn.,  51  Vt.  625,  party 
having  insured  his  own  life,  question  of  plaintiff's  interest  did  not 
arise. 

Distinguished  in  Reynolds  v.  Prudential  Ins.  Co.,  88  Mo.  App.  685, 
holding  one  may  insure  life  for  benefit  of  his  brother. 

Right  to  insure  life  for  benefit  of  stranger.    Note,  25  L.  R.  A. 
628. 

Insurable  interest  in  life.    Note,  13  E.  R.  0.  897,  400. 

A  man  has  an  insurable  interest  in  the  life  of  his  wife  and  children, 
and  the  creditor  in  the  life  of  his  debtor. 

Approved  in  In  re  Slingluff,  106  Fed.  160,  holding  endowment  policy 
of  insurance  on  life  of  bankrupt  payable  to  him,  or  in  case  of  his  death 
to  his  wife,  which  is  assignable  but  has  no  surrender  value,  passes  to 
his  trustee  under  Bankruptcy  Act  of  1898,  §  70a,  cl.  5 ;  Hess'  Admr. 
v.  Segenfelter,  127  Ky.  351,  355,  128  Am.  St.  Rep.  343,  14  L.  R.  A. 
(N.  S.)  1172,  105  S.  W.  477,  478,  one  taking  fraternal  benefit  policy 
on  his  own  life  and  paying  premiums  cannot  under  statutes,  make  policy 
payable  to  cousin ;  Hardy  v.  Aetna  Life  Ins.  Co.,  152  N.  C.  289,  67  S.  E. 
768,  relationship  of  uncle  and  nephew  does  not  create  insurable  interest ; 
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In  re  Phillips'  Estate,  238  Pa.  428,  Ann.  Oa*.  1914C,  282,  45  L.  R.  A. 
(N.  S.)  982,  86  Atl.  290,  upholding  policy  in  favor  of  sister;  Marquet 
v.  Aetna  Life  Ins.  Co.,  128  Tenn.  222,  Ann.  Oa*.  1915B,  677,  L.  R.  A. 
1915B,  749,  159  S.  W.  735,  husband  and  wife  have  insurable  interest  in 
each  other's  life;  Crismond's  Admrx.  v.  Jones,  117  Va.  39,  83  S.  E. 
1046,  son  has  insurable  interest  in  father's  life;  Mutual  Life  Ins.  Co. 
v.  Board  etc.  &  Co.,  115  Va.  839,  L.  R.  A.  1915F,  979,  80  S.  E.  567,  cor- 
poration has  insurable  interest  in  life  of  president  and  general  man- 
ager ;  Curtiss  v.  Aetna  Life  Ins.  Co.,  90  Cal.  251,  25  Am.  St.  Rep.  118, 
27  Pac.  213,  holding  contract  to  advance  money  to  person,  gives  an  in- 
surable interest  in  his  life;  Elkhart  Mutual  Aid,  etc.  y.  Houghton,  103 
Ind.  293,  53  Am.  Rep.  518,  2  N.  E.  763,  holding  grandson,  with  whom 
grandfather  resides,  has  an  insurable  interest  in  his  life;  Van  Bibber's 
Admr.  v.  Van  Bibber,  82  Ky.  349,  after  his  brother's  death,  party  could 
designate  his  wife  as  beneficiary ;  Brummer  v.  Cohn,  86  N.  Y.  14,  to  bring 
an  insurance,  by  a  wife,  within  provisions  of  act  of  1840,  it  is  not  es- 
sential that  intention  of  assured  to  avail  himself  of  that  act  should 
appear;  Crosswell  v.  Connecticut  Indemnity  Assn.,  51  S.  C.  110,  28 
S.  E.  203,  holding  son  has  insurable  interest  in  life  of  mother;  Lane  v. 
Lane,  99  Tenn.  648,  42  S.  W.  1060,  holding  brother  may  be  named  as 
beneficiary  in  benefit  society;  Equitable  Life  Ins.  Co.  v.  Hazlewood,  75 
Tex.  350,  16  Am.  St  Rep.  903,  12  S.  W.  624,  holding  brother  and  sister 
have  an  insurable  interest  in  each  other's  lives;  dissenting  opinion  in 
Union  Fraternal  League  v.  Walton,  109  Ga.  6,  77  Am.  St.  Rep.  354,  855, 
34  S.  E.  319,  majority  holding  person  may  insure  his  life  for  benefit  of 
another. 

Insurable  interest.    Note,  52  Am.  Rep.  137,  141,  142,  143. 

Insurable  interest  in  life  of  another.    Note,  57  Am.  Dec.  104. 

Insurable  interest.    Note,  7  Am.  Dec.  43,  44. 

What  constitutes  insurable  interest  in  another's  life.    Note,  57  Am. 
Dec.  101,  102. 

Wife's  right  to  insure  husband's  life.    Note,  53  L.  R.  A.  818. 

Insurable  interest  in  life  of  parent,  child  or  other  blood  relative. 
Note,  54  L.  R.  A.  231,  233. 

Insurable  interest  of  husband  in  wife's  life.    Note,  2  B.  R.  0.  412. 

Any  reasonable   expectation  of  pecuniary  benefit  or   advantage  from 
the  continued  life  of  another  creates  an  insurable  interest  In  such  life. 

Approved  in  Rahders  v.  People's  Bank,  113  Minn.  498,  Ann.  Gas. 
1912A,  299,  130  N.  W.  17,  copartner  has  insurable  interest  in  life  of 
partner;  Mechanics'  Nat.  Bank  v.  Comins,  72  N.  H.  15, 101  Am,  St.  Rep. 
650,  55  Atl.  193,  one  advancing  funds  to  conduct  business  of  corporation 
has  insurable  interest  in  life  of  manager  and  promoter;  Brett  v.  War- 
nick,  44  Or.  521,  102  Am.  St.  Rep.  639,  75  Pac.  1064,  cousin  of  member 
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of  beneficial  society  may  agree  with  him,  beneficiaries  consenting,  for 
assignment  oof  policy  to  secure  loan. 

Wager  policies,  that  is,  those  in  which  insured  party  has  no  interest 
whatever  in  the  matter  insured,  hut  only  an  interest  in  its  loss,  are  void, 
as  against  public  policy. 

Approved  in  Gordon  v.  Ware  Nat.  Bank,  132  Fed.  446,  67  L.  R.  A.  550, 
65  C.  C.  A.  580,  where  decedent  insured  life  for  wife's  benefit  and  later 
they  pledged  policy  for  loan  to  husband,  and  lender  foreclosed  pledge 
and  collected  insurance,  administrator  cannot  claim  proceeds;  McRae  v. 
Warmack,  98  Ark.  56,  57,  S3  L.  R.  A.  (N.  S.)  949, 135  S.  W.  809,  policies 
assigned  in  pursuance  of  parol  agreement  made  before  they  were  taken 
out  held  void  as  wager  contracts;  Allen  v.  Hartford  Life  Ins.  Co.,  72 
Conn.  696,  45  Atl.  956,  holding  where  insurance  policy  contracting  for 
payment  to  beneficiary  if  living  on  death  of  insured  was  delivered  to 
beneficiary,  the  subsequent  acts  of  insured  did  not  operate  as  surrender 
of  beneficial  interest ;  Chamberlain  v.  Butler,  61  Neb.  739,  86  N.  W.  483, 
holding  one  may  insure  his  own  life  and  assign  policy  to  another  having 
no  insurable  interest;  Hinton  v.  Mutual  etc.  Life  Assn.,  135  N.  C.  323, 
102  Am.  St.  Rep.  545,  65  L.  R.  A.  161,  47  S.  E.  477,  where  life  policy 
was  secured  under  agreement  between  assured  and  stranger  that  latter 
would  pay  premiums  and  take  proceeds,  and  policy  was  assigned  to 
him  and  he  sued  as  administrator,  he  could  not  recover ;  Woody's  Admr. 
v.  Schaaf,  106  Va.  802,  56  S.  E.  808,  policy  in  favor  of  creditor  is  not 
wager  policy;  Crotty  v.  Union  etc.  Ins.  Co.,  144  U.  S.  623,  36  L.  Ed.  568, 
12  Sup.  Ct.  749,  following  rule;  Kentucky  Life  etc.  Ins.  Co.  v.  Hamilton, 
63  Fed.  101,  11  C.  C.  A.  42,  holding  one  not  the  wife,  parent,  child, 
brother,  sister  or  creditor  of  insured,  may  have  an  insurable  interest  in 
his  life;  Shea  v.  Massachusetts  Ben.  Assn.,  160  Mass.  291,  39  Am.  St. 
Rep.  476,  35  N.  E.  855,  that  policy  was  made  for  benefit  of  person  who 
could  not  lawfully  be  made  a  beneficiary,  the  policy  will  be  valid  if 
made  in  good  faith ;  Murphy  v.  Red,  64  Miss.  617,  1  South.  761,  holding 
assignee  need  not  have  an  insurable  interest;  Holmes  v.  Gilman,  138 
N.  Y.  380,  34  Am.  St.  Rep.  467,  20  L.  R.  A.  571,  34  N.  E.  207,  holding 
right  of  wife  to  insure  life  of  her  husband  is  not  property. 

Denied  in  Mutual  Ben.  Life  Ins.  Co.  v.  Robison,  58  Fed.  731,  22 
L.  R.  A.  325,  7  C.  C.  A.  444,  holding  State  laws,  as  to  privileged  com- 
munications, binding  on  Federal  courts. 

Insurable  interest  of  assignee  of  life  policy.    Note,  58  Am.  Rep. 
854,  855,  856. 

Life  insurance  in  favor  of  persons  having  no  insurable  interest. 
Note,  128  Am.  St.  Rep.  311,  314,  315,  316,  323. 

Effect  of  divorce  upon  rights  of  beneficiary  in  insurance.    Note, 
2  Ann,  Gas.  351. 
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Insurance  on  life  Is  not  a  contract  of  indemnity. 
Approved  in  Exchange  Bank  v.  Loh,"104  Ga.  470,  44  L.  R  A.  382,  31 
S.  E.  468,  holding  policy  assigned  to  creditor  as  collateral  security,  is 
valid;  Scott  v.  Dickson,  108  Pa.  St.  14,  56  Am.  Rep.  193,  and  Appeal 
of  Corson,  113  Pa.  St.  447,  6  Atl.  217,  both  holding  same;  Sides  v. 
Knickerbocker  Life  Ins.  Co.,  16  Fed.  652,  653,  holding  insurers  must  pay 
full  insurance  without  reference  to  subsequent  diminution  of  interest. 

Policy  taken  out  in  good  faith  and  valid  in  its  inception,  is  not  avof&ed 
by  the  cessation  of  the  assured'!  interest  in  life  of  insured;  e.  g.f  where 
assured  husband  is  divorced  and  policy  continued  by  divorced  wife. 

Approved  in  Grigsby  v.  Russell,  22  U.  S.  157,  Ann.  Cas.  1913B,  863, 
56  L.  Ed.  137,  32  Sup.  Ct.  58,  assignee  of  valid  policy  who  paid  con- 
sideration and  premiums  is  entitled  to  proceeds  as  against  heirs  of 
deceased;  In  re  Orear,  189  Fed.  893,  111  C.  C.  A.  150,  insurance  policy 
in  favor  of  wife  held,  under  Missouri  laws,  not  to  pass  to  trustee  in 
bankruptcy;  Kopetovske  v.  Mutual  Life  Ins.  Co.,  187  Fed.  501,  111 
C.  C.  A.  265,  assignment  of  policy  payable  to  administrators  and  assigns 
to  bank  as  security  considered  and  upheld;  Gordon  v.  Ware  Nat.  Bank, 
132  Fed.  446,  447,  67  L.  R.  A.  550,  65  C.  C.  A.  580,  where  decedent  in- 
sured life  for  wife's  benefit  and  they  pledged  policy  for  loan  to  husband 
and  lender  foreclosed  pledge  and  collected  insurance,  administrator  can- 
not claim  proceeds ;  Foster  v.  Preferred  Accident  Ins.  Co.,  125  Fed.  538, 
holding  person  may  effect  insurance  on  his  own  life  and  have  policy 
made  payable  to  any  person  he  chooses;  Manhattan  Life  Ins.  Co.  v. 
Hennessy,  99  Fed.  69,  39  C.  C.  A.  625,  holding  assignee  of  life  insur- 
ance policy  may  recover  if  he  had  an  insurable  interest  when  assign- 
ment was  made;  Sheehan  v.  Journeyman  Butchers1  etc.  Assn.,  142  Cal. 
496,  76  Pac.  240,  holding  Stats.  1873-74,  p.  745,  c.  510,  §  3,  providing 
that  on  death  of  member  of  beneficial  association  it  may  levy  assess- 
ment on  living  members  to  be  paid  to  "nominee'1  of  deceased,  does  not 
entitle  widow  to  recover  unless  she  be  nominated;  Courtors  v.  (jrand 
Lodge  A.  O.  U.  W.,  135  Cal.  557,  87  Am.  St.  Rep.  142,  67  Pac.  972, 
holding  wife  named  as  beneficiary  in  policy  of  life  insurance  is  entitled 
to  insurance  although  divorced  from  her  husband  who  had  remarried 
and  had  children  of  second  marriage;  Overhiser  v.  Overhiser,  14  Colo. 
App.  12,  59  Pac.  79,  holding  under  by-law  of  A.  O.  U.  W.,  that  the 
beneficiary  shall  be  named  in  certificate  and  that  if  he  die,  the  insurance 
in  the  absence  of  further  designation  shall  go  to  certain  heirs,  obtaining 
a  divorce  is  not  equivalent  to  death  so  as  to  give  heirs  any  rights; 
Metropolitan  Life  Ins.  Co.  v.  Brown,  159  Ind.  647,  65  N.  E.  909,  holding 
person  may  insure  his  own  life  and  assign  policy  in  good  faith,  to  one 
having  no  insurable  interest;  Schmidt  v.  Hauer,  139  Iowa,  533,  111 
N.  W.  967,  and  Farra  v.  Braman,  171  Ind.  547,  86  N.  E.  850,  both 
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holding  beneficiary  of  mutual  benefit  policy  qualified  when  appointed, 
does  not  become  disqualified  by  loss  of  insurable  interest;  White  v. 
Brotherhood  of  American  Yeomen,  124  Iowa,  295,  104  Am.  St.  Rep.  323, 
99  N.  W.  1072,  where  benefit  certificate  was  payable  to  certain  person, 
by  name,  she  being  wife  of  insured,  and  subsequently  they  were  divorced, 
and  insured  remarried,  but  did  not  change  beneficiary,  first  wife  entitled 
to  proceeds  of  certificate;  Filley  v.  Illinois  life  Ins.  Co.,  93  Kan.  206, 
144  Pac.  262,  mutual  benefit  policy  payable  to  wife  held  payable  to  her 
on  insured's  death  after  divorce;  Sea  v.  Conrad,  155  Ky.  55,  Ann.  Gas. 
19150,  318,  47  L.  R.  A.  (N.  S.)  1074,  159  S.  W.  623,  under  statute,  wife 
is  not  entitled  on  .divorce  to  proceeds  of  paid-up  policy  naming  her  as 
beneficiary;  King  v.  Cram,  185  Mass.  106,  69  N.  E.  1051,  upholding  as- 
signment of  policy  to  sister-in-law,  to  whom  insured  owed  money;  Blum 
v.  New  York  Life  las.  Co.,  197  Mo.  525,  526,  95  S.  W.  320,  Rev.  Stats. 
1899,  §  7895,  providing  that  on  divorce  husband  may  designate  other 
beneficiary  in  life  policy  does  not  apply  to  policy  issued  prior  to  statute ; 
Gibbs  v.  Knights  of  Pythias,  173  Mo.  App.  42,  156  S.  W.  13,  fraternal 
benefit  policy  is  not  void  because  payable  to  personal  representative 
when  fully  executed,  though  charter  does  not  authorize  such  policy; 
Mechanics'  Nat.  Bank  v.  Comins,  72  N.  H.  16,  20,  101  Am.  St.  Rep.  650, 
55  Atl.  193,  195,  one  advancing  funds  to  conduct  business  of  corporation 
has  insurable  interest  in  life  of  manager  and  promoter;  Hinton  v. 
Mutual  etc.  Life  Assn.,  135  N.  C.  324, 102  Am.  St.  Rep.  545,  65  L.  R.  A. 
161,  47  S.  E.  477,  where  life  policy  payable  to  estate  of  insured  was 
secured,  under  agreement  between  assured  and  stranger  that  latter  would 
pay  premiums  and  take  proceeds,  and  policy  was  assigned  to  him  and 
he  sued  as  administrator,  he  could  not  recover;  Overhiser,  Admx.,  v. 
Overhiser,  63  Ohio  St.  82,  57  N.  E.  966,  holding  when  married  woman 
is  named  as  beneficiary  in  policy  of  insurance  on  life  of  her  husband, 
she  is  entitled  to  proceeds  of  policy  notwithstanding  a  divorce  obtained 
by  her;  Marquet  v.  Aetna  life  Ins.  Co.,  128  Tenn.  223,  224,  Ann.  Cas. 
1915B,  677,  L.  R.  A.  1915B,  749,  159  S.  W.  735,  policy  in  favor  of  wife 
is  not  avoided  by  divorce;  Humphrey  v.  Mutual  Life  Ins.  Co.,  86  Wash. 
677,  151  Pac.  102,  wife  has  insurable  interest  after  divorce  in  policy 
payable  to  administrator  or  assigns  and  assigned  to  her  on  marriage; 
Exchange  Bank  v.  Loh,  104  Ga.  450,  44  L.  R.  A.  375,  31  S.  E.  460,  hold- 
ing creditor,  for  indemnifying  himself  against  loss,  has  an  insurable 
interest  in  debtor ;  Amick  v.  Butler,  111  Ind.  583,  586,  60  Am.  Rep.  725, 
728,  12  N.  E.  521,  holding  creditor  has  insurable  interest  in  life  of 
debtor;  Steinback  v.  Diepenbrock,  158  N.  Y.  30,  70  Am.  St.  Rep.  429, 
44  L.  R.  A.  419,  52  N.  E.  663,  Mutual  Life  Ins.  Co.  v.  Allen,  138  Mass. 
32,  36,  52  Am.  Rep.  251,  255,  and  Murphy  v.  Red,  64  Miss.  619,  1  South. 
761,  all  holding  assignee  need  not  have  an  insurable  interest;  Crosswell 
v.  Connecticut  Indemnity  Assn.,  51  S.  C.  112,  113,  28  S.  E.  203,  204, 
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holding  assignment  of  policy,  valid  in  its  inception,  to  one  not  having 
an  insurable  interest,  is  valid;  Cheeves  v.  Anders,  87  Tex.  293,  47  Am. 
St.  Rep.  Ill,  28  S.  W.  276,  holding  insurable  interest  of  partner,  ceases 
on  dissolution,  and  the  heirs  are  entitled  to  the  insurance. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Lane,  151  Fed.  282,  283,  and 
Russell  v.  Grigsby,  168  Fed.  582,  585,  94  C.  C.  A.  61,  both  holding  as- 
signment to  person  without  insurable  interest  who  paid  premiums  was 
void  except  to  extent  of  consideration  and  premiums  paid;  Green  v. 
Green,  147  Ky.  612,  Ann.  Gas.  191SD,  683,  39  L.  R.  A.  (N.  S.)  S70,  144 
S.  W.  1075,  mutual  benefit  policy  payable  to  wife  cannot  be  paid  her 
after  divorce  without  affirmative  action  of  insured;  Griffin  v.  Equitable 
Assur.  Soc,  119  Ky.  861,  84  S.  W.  1166,  administrator  cannot  maintain 
action  on  policy  procured  by  fraudulent  representations  of  beneficiaries 
and  insured  that  former  were  creditors  of  latter. 

Assignment  of  insurance  on  own  life.    Note,  27  Am.  Rep.  327. 

When  insurable  interest  ceases.    Note,  56  Am.  Rep.  197. 

Assignment  of  life  insurance  policies.    Note,  87  Am.  St.  Rep.  507, 
509. 

Right  of  insured  to  assign  policy  of  life  insurance  to  one  having  no 
insurable  interest.    Note,  5  Ann.  Gas.  361. 

Effect  of  divorce  on  wife's  right  to  insurance  on  husband's  life. 
Note,  50  L.  R.  A.  553. 

Effect  of  divorce  on  beneficiary's  rights  in  policy.    Note,  3  L.  R.  A. 
(N.  S.)  478. 

94  U.  S.  463-467,  24  It.  Ed.  254,  HOWELL  v.  WESTERN  R.  R.  CO. 

Where  statute  provides  that  mortgage  bonds,  issued  by  railroad,  should 
not  mature  before  thirty  years,  a  condition  in  bond  that  if  interest  is  not 
paid  they  shall  mature  in  six  months,  is  Invalid. 

Approved  in  Coe  v.  New  Jersey  etc.  Ry.  Co.,  31  N.  J.  Eq.  118,  holding 
that  provision  in  bond  was  not  in  contrariety  to  the  authorizing  resolu- 
tion; Bolles  v.  Munnerlyn,  83  Ga.  733,  10  S.  E.  367,  holding  trustee 
authorized  to  mortgage  land  to  borrow  money  for  eight  years,  cannot 
stipulate  that  whole  sum  shall  become  due  if  interest  is  not  paid. 

Though  railroad  be  prohibited  by  statute  authorising  its  bond  issue, 
from  providing  that  the  bonds  shall  fall  due  upon  default  prior  to  maturity, 
it  may  still  provide  in  the- mortgage  for  foreclosure  upon  nonpayment  of 
interest  at  any  time. 

Approved  in  New  York  Security  etc.  Co.  v.  Lincoln  St.  Ry.  Co.,  74 
Fed.  68,  holding  limitation  in  respect  to  foreclosure  was  not  upon  the 
trustee;  General  Electric  Co.  v.  Le  Grande  Edison  Electric  Co.,  87  Fed. 
592,  holding  holder  of  bonds,  secured  by  mortgage  to  trustee,  cannot  sue 
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to  foreclose  without  showing  refusal  of  trustee  to  sue;  Louisville  etc. 
R.  Co.  v.  Schmidt,  21  Ky.  Law  Rep.  566,  52  S.  W.  838,  840,  that  mort- 
gage gives  trustee  the  right  to  take  and  sell  road  in  case  of  default  does 
not  exclude  right  of  bondholder  to  judicial  foreclosure ;  Seibert  v.  Minne- 
apolis etc.  Ry.  Co.,  52  Minn.  155,  38  Am.  St.  Rep.  534,  20  L.  R.  A.  540, 
53  N.  W.  1136,  holding  stipulation  limiting  the  right  of  bondholder  is 
valid ;  McFadden  v.  Mays  Landing  etc.  R.  R.  Co.,  49  N.  J.  Eq.  186,  188, 
22  Atl.  936,  holding  right  to  foreclose  for  unpaid  interest  gives  no  right  to 
foreclose  principal  before  due;  Capehart  v.  Dettrick,  91  N.  C.  348,  and 
Whitehead  v.  Morrill,  108  N.  C.  68,  12  S.  E.  894,  both  holding  that 
upon  failure  to  pay  one  of  the  notes  at  maturity,  all  became  due. 

For  interest  due,  and  in  default,  creditor  has  right  to  a  decree  nisi, 
though  the  principal  debt  cannot  mature  for  thirty  years.  Such  decree 
will  ascertain  the  sum  due,  and  give  the  company  a  reasonable  time  to 
redeem,  which  is  in  the  discretion  of  the  court.  If  this  sum  he  not  paid, 
the  court  must  then  order  a  sale  of  the  mortgaged  property. 

Approved  in  Gunnison  v.  Chicago  etc.  Ry.  Co.,  117  Fed.  646,  holding 
action  to  foreclose  mortgage  given  to  secure  bonds  of  railroad  after 
dismissal  of  former  suit  where  validity  of  bonds  had  never  been  recog- 
nized and  no  interest  had  ever  been  paid  could  not  be  maintained  on 
account  of  gross  laches;  Wells  v.  Northern  Trust  Co.,  195  111.  297,  63 
N.  E.  140,  holding  under  Rev.  Stats.,  c.  114,  §  19,  par.  10  (111.),  provid- 
ing that  railroad  company  may  mortgage  its  corporate  property  to  secure 
debt  contracted  for  operating  its  road,  a  street  railroad  may  mortgage 
its  property  for  same  purpose;  Pontotoc  v.  Fulton,  79  Miss.  516,  31 
South.  103,  holding  provision  in  municipal  bond,  issued  in  pursuance 
of  Miss.  Code,  §  3017,  providing  that  no  part  of  principal  shall  be  paid 
until  maturity  of  bonds,  though  void,  does  not  affect  validity  of  bonds; 
Chicago  etc.  R.  R.  Co.  v.  Fosdick,  106  U.  S.  68,  27  L.  Ed.  55,  following 
rule;  Rumsey  v.  People's  Ry.  Co.,  144  Mo.  190,  46  S.  W.  148,  holding 
it  not  error  to  order  foreclosure  sale  without  fixing  a  day  for  redemp- 
tion ;  Toler  v.  East  Tennessee  etc.  Ry.  Co.,  67  Fed.  181,  holding,  in  suit 
to  foreclose  for  default  in  payment  of  interest  coupons,  it  is  not  neces- 
sary that  bonds  be  produced;  Columbia  Finance  etc.  Co.  v.  Kentucky 
etc.  R.  R.  Co.,  60  Fed.  799,  9  C.  C.  A.  264,  holding  time  to  be  allowed 
for  redemption  is  within  the  discretion  of  the  court. 

Distinguished  in  Taylor  v.  Girard  Life  Ins.  etc.  Co.,  1  App.  D.  C.  214, 
216,  decree  foreclosing  deed  of  trust  for  nonpayment  of  overdue  notes 
is  not  void  because  not  declaring  "fact,  nature  or  extent  of  default." 

Bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note, 

20  L.  R.  A.  535. 
Proceedings  to  enforce  mortgage  for  part  of  debt.    Note,  37  L.  R.  A. 

749. 
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94  U.  S.  467-469,  24  L.  Ed.  166,  HINCKLEY  v.  QIUCAN,  CLINTON  ETC. 
B.  B.  CO. 

Receiver  in  foreclosure  suit,  though  not  a  party,  may  appeal  from  a 
decree  of  settlement  against  w«»- 

Approved  in  Cassatt  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  35,  10 
L.  R.  A,  (N.  S.)  99,  81  C.  C.  A.  80,  where  in  action  against  railroad  for 
violation  of  interstate  commerce  act  plaintiff  obtained  order  against 
railroad  officers  requiring  p^)duction  of  books  before  trial,  order  was 
final,  decision  reviewable  on  error;  Arnold  v.  Carter,  19  App.  D.  C.  265, 
trustee  appointed  to  sell  in  partition  suit  when  made  liable  in  decree 
therein  may  appeal;  Becker  v.  Eames,  257  111.  392,  Ann.  Cas.  1914 A, 
1235,  100  N.  E.  999,  assignee  for  creditors  may  appeal  from  orders  dis- 
allowing payments  by  him ;  Haigh  v.  Carroll,  197  111.  196,  198,  64  N.  E. 
376,  holding  receiver  was  necessary  party  to  writ  of  error  sued  out  to 
reverse  settlement  of  receiver's  account ;  Mc Anrow  v.  Martin,  183  111.  473, 
56  N.  E.  170,  holding  where  receiver  obtains  property  under  improper 
order,  which  is  reversed,  and  he  is  required  to  return  property,  he  can- 
not claim  compensation  out  of  the  property;  dissenting  opinion  in 
Thompson  v.  Rospigliosi,  162  N.  C.  163,  77  S.  E.  120,  majority  holding 
private  sale  could  be  approved  without  waiting  statutory  time  for  bid 
to  be  raised;  Hovey  v.  McDonald,  109  U.  S.  155,  27  L.  Ed.  890,  3  Sup. 
Ct.  139,  and  Ruhl  v.  Ruhl,  24  W.  Va.  282,  following  rule ;  Williams  v. 
Morgan,  111  U.  S.  699,  28  L.  Ed.  565,  4  Sup.  Ct.  646,  holding  decree 
fixing  compensation  of  trustee  to  be  appealable;  Central  Trust  Co.  v. 
Grant  Locomotive  Works,  135  U.  S.  224,  34  L.  Ed.  104,  10  Sup.  Ct.  742, 
holding  decree  in  foreclosure  suit  that  claim  in  locomotives  in  possession 
of  receiver  was  entitled  to  priority,  is  final;  Thornton  v.  Highland  etc. 
R.  R.  Co.,  94  Ala.  359,  10  South.  444,  holding,  if  sole  petition  of  third 
party  to  intervene  is  dismissed,  he  may  appeal;  In  re  Welch,  106  Cal. 
429,  39  Pac.  806,  holding  special  administrator  may  appeal  from  order 
to  pay  the  arrearage  of  a  family  allowance;  Fischer  v.  Hanna,  21  Colo. 
13,  39  Pac.  422,  holding  judgment  appealed  from  must  be  against  the 
party  appealing;  In  re  Premier  Cycle  Mfg.  Co.,  70  Conn.  480,  39  Atl. 
802,  holding  receiver  cannot  appeal  from  an  order  removing  him;  Hern- 
don  v.  Hurter,  19  Fla.  405,  holding  receiver  could  appeal  from  order 
refusing  to  allow  him  compensation ;  C.  C.  Whitaker  v.  S.  M.  Sparkman, 
30  Fla.  357,  358,  11  Atl.  545,  holding  order  of  county  judge,  requiring 
administrator  to  pay  over  all  money,  is  appealable;  Patterson  v.  Ward, 
6  N.  D.  360,  71  N.  W.  544,  where  account  of  receiver  covers  his  entire 
term,  an  order  upon  it  is  of  the  nature  of  a  final  judgment,  and  review- 
able ;  Hamm  v.  J.  Stone  etc.  Stock  Co.,  13  Tex.  Civ.  App.  417,  35  S.  W. 
428,  in  proceedings  for  an  accounting  by  receiver,  he  is  entitled  to  have 
issues  of  fact  arising  on  exceptions  to  master's  report  tried  by  jury; 
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United  States  Blowpipe  Co.  v.  Spencer,  61  W.  Va.  202,  56  S.  E.  360, 
arguendo. 

Distinguished  in  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  339,  64 
C.  C.  A.  15,  neither  Circuit  Court  order  approving  receiver's  monthly 
report  nor  order  requiring  him  to  pay  expenses  incurred  is  appealable; 
Summerlin  v.  Morrisey,  168  N.  C.  410,  84  S.  E.  690,  commissioner  ap- 
pointed to  make  deed  cannot  appeal  from  order  requiring  him  to  correct 
deed. 

Right  of  receiver  to  appeal  from  judgment  respecting  receivership. 
Note,  Ann.  Gas.  1915D,  808. 

Receiver's  right  to  appeal.    Note,  L.  R.  A.  1915D,  809. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L  R.  A.  855. 

Miscellaneous.  Cited  in  Schwartz  v.  Costello,  11  App.  D.  C.  557,  to 
point  that  appeal  lies  from  order  in  equity  determining  collateral  matter 
incident  to  execution  of  original  decree. 

94  U.  8.  469-476,  24  L.  Ed.  266,  MILWAUKEE  ETC.  BY.  CO.  V.  KELI.OGG. 

Experts  are  not  permitted  to  state  their  conclusions  as  to  matter  of 
common  observation;  e.  g.,  the  hazard  to  fire  of  one  building  from  another. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Tharp,  233  Fed.  617,  139 
C.  C.  A.  161,  whether  plaintiff's  act  in  jumping  from  moving  train  as 
it  neared  destination  was  negligent  held  a  question  for  jury;  Winters 
v.  Baltimore  &  O.  R.  Co.,  177  Fed.  50,  100  C.  C.  A.  462,  applying  rule 
where  workman  was  injured  by  car  derailed  by  loose  plank  at  crossing; 
United  States  Smelting  Co.  v.  Parry,  166  Fed.  415,  92  C.  C.  A.  159,  ex- 
pert testimony  as  to  cause  of  injury  held,  under  facts,  to  be  admissible ; 
Lauterer  v.  Manhattan  Ry.  Co.,  128  Fed.  544,  545,  63  C.  C.  A.  38,  hold- 
ing where  plaintiff's  intestate  attempted  to  board  car  on  elevated  road 
at  station  after  gate  had  been  closed  and  car  was  moving,  and  after 
being  carried  beyond  station  platform  fell  and  was  killed,  absence  of 
railing  across  end  of  platform  not  proximate  cause  of  injury;  L.  Bucki 
6  Son  Lumber  Co.  v.  Atlantic  L.  Co.,  121  Fed.  249,  57  C.  C.  A.  469,  hold- 
ing in  action  for  wrongfully  suing  out  attachment  question  to  nonexpert 
as  to  what  would  have  been  plaintiff's  ability  to  pay  its  obligations,  if 
there  had  been  no  attachment  and  plaintiff  could  not  procure  certain 
loan,  should  have  been  allowed ;  Hunt  v.  Kile,  98  Fed.  53,  38  C.  C.  A.  641, 
holding  in  action  for  death  through  defendant's  negligence,  the  question 
whether  rope  was  usual  for  purpose  to  which  it  was  applied  is  not  sub- 
ject to*  expert  testimony ;  National  Union  v.  Thomas,  10  App.  293,  opin- 
ion of  coroner  is  not  admissible,  in  action  on  life  policy,  as  to  whether 
death  was  due  to  suicide;  District  of  Columbia  v.  Haller,  4  App.  D.  C. 
414,  expert  cannot  testify  as  to  physical  condition  of  person  before  and 
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after  accident;  Wilson  v.  United  States,  5  Ind.  Ter.  614,  82  S.  W.  925, 
in  murder  case  physician  could  not  give  opinion  as  to  position  of  de- 
ceased's arm  when  shot ;  Illinois  Central  R.  R.  Co.  v.  Smith,  208  111.  612, 
70  N.  E.  629,  in  action  for  injuries  to  railroad  employee  engaged  in 
dumping  ballast-cars,  evidence  of  attending  physicians  that  foot  injured 
by  coming  in  contact  with  uneven  surfaces  is  not  expert  evidence; 
Chicago  etc.  R.  R.  Co.  v.  Lewondrowski,  190  111.  309,  60  N.  E.  500,  hold- 
ing where  defendant  had  introduced  railroad  men  as  experts  who  testi- 
fied that  person  struck  by  train  running  at  rate  of  speed  alleged  could 
not  live,  it  could  not  object  to  contrary  opinion  of  medical  men;  St. 
Louis  etc.  R.  Co.  v.  Criner,  41  Okl.  263,  137  Pac.  708,  expert  medical 
testimony  is  admissible  in  action  for  miscarriage  claimed  to  have  resulted 
from  railway  journey;  Cook  v.  Stimson  Mill  Co.,  41  Wash.  319,  83  Pac. 
421,  opinion  of  witness  as  to  speed  of  train  at  time  it  was  wrecked  by 
running  into  cattle,  based  wholly  on  conditions  surrounding  wreck,  is 
inadmissible;  United  States  v.  Kilpatrick,  16  Fed.  772,  whether  a  wit- 
ness is  or  is  not  an  expert  is  to  be  determined  by  the  court ;  Penn  Mutual 
Life  Ins.  Co.  v.  Mechanics'  etc.  Trust  Co.,  72  Fed.  427,  73  Fed.  653,  38 
L.  R.  A.  62,  70,  19  C.  C.  A.  316,  holding  insurance  expert's  opinion  as 
to  materiality  of  misrepresented  fact,  is  inadmissible;  Brown  v.  State, 
55  Ark.  598,  18  S.  W.  1052,  rejecting  medical  testimony  to  prove  position 
of  deceased  at  time  wound  was  inflicted;  Brunker  v.  Cummins,  133  Ind. 
447,  32  N.  E.  733,  rejecting  opinion  evidence  where  jury  is  capable  of 
drawing  inferences;  Elkhart  etc.  R.  R.  Co.  v.  Waldorf,  17  Ind.  App.  34, 
46  N.  E.  90,  where  facts  have  been  fully  placed  before  the  jury,  opinions 
of  experts  are  inadmissible;  Amstein  v.  Gardner,  134  Mass.  10,  rejecting 
expert  testimony  as  to  necessity  for  a  cattle-guard;  New  York  Express 
Co.  v.  Traders'  Ins.  Co.,  135  Mass.  224,  holding  evidence  of  expert  that 
goods  in  sinking  boat  were  of  no  value,  properly  excluded;  Hardy  & 
Bros.  v.  Chesapeake  Bank,  51  Md.  600,  holding  bank  clerk  could  not 
testify  whether  forger  would  be  less  likely  to  present  check  with  certain 
marks;  State  v.  Boyle,  104  N.  C.  829,  10  S.  E.  1024,  holding  evidence 
of  physician  as  to  bruises  on  woman,  in  rape  case,  inadmissible;  Kahn 
v.  Old  Telegraph  Min.  Co.,  2  Utah,  213,  rejecting  expert  testimony  as 
to  continuity  of  veins;  Stowe  v.  Bishop,  58  Vt.  501,  56  Am.  Rep.  570, 
3  Atl.  497,  whether  leaving  horse  unhitched  is  prudent,  is  not  the  sub- 
ject of  opinion  of  witnesses ;  Merchants'  Ins.  Co.  v.  Dwyer,  1  Posey,  447, 
holding  question  whether  certain  facts  increased  a  fire  risk,  for  jury, 
not  for  experts. 

Experts,  who  are  and  in  what  cases  expert  testimony  is  admis- 
sible.   Note,  66  Am.  Dec.  230. 

Opinion  evidence  as  to  probable  effect  if  parties  had  acted  in  differ- 
ent manner.    Note,  71  Am.  Dec.  538,  539. 
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Admissibility  of  opinion  of  witness  as  to  whether  conduct  of  cer- 
tain person  was  " careless/ '  " reckless' '  or  " negligent.' '  Note, 
Ann.  Gas.  19130,  1079. 

What  Is  proximate  cause  of  injury  is  ordinarily  question  for  jury. 
Approved  in  Hawkins  v.  Missouri  Pac.  Ry.  Co.,  182  Mo.  App.  334, 
170  S.  W.  463,  7  N.  C.  C.  A.  1015,  following  rule;  Delaware  &  Hudson 
Co.  v.  Ketz,  233  Fed.  34,  whether  negligence  arose  from  failure  to  guard 
side  of  railway  bridge  from  which  employee  fell  held  to  be  question  for 
jury;  Inter-Island  Steam  Nav.  Co.  v.  Ward,  232  Fed.  812,  whether  em- 
ployer was  negligent  in  not  replacing  defective  cable  held  to  be '  for 
jury;  Pacific  Tel.  &  Tel.  Co.  v.  Hoffman,  208  Fed.  226,  125  C.  C.  A.  421, 
proximate  cause  of  injury  to  automobile  on  highway  striking  telephone 
"guy  wire  held  to  be  for  jury;  Union  Pac.  R.  Co.  v.  Fuller,  204  Fed.  49, 
122  C.  C.  A.  359,  cause  of  injury  to  brakeman  in  coupling  cars  is  ques- 
tion for  jury;  Hales  v.  Michigan  Cent.  R.  Co.,  200  Fed.  537,  118  C.  C.  A. 
$27,  applying  rule  where  motorman  injured  in  crossing  railway  on  direc- 
tion of  conductor;  Donegan  v.  Baltimore  &  N.  Y.  Ry.  Co.,  165  Fed.  871, 
91  C.  C.  A.  555,  cause  of  injury  to  brakeman  in  coupling  cars  is  ques- 
tion for  jury;  San  Francisco  &  P.  S.  S.  Co.  v.  Carlson,  161  Fed.  853, 
89  C.  C.  A.  45,  where  employee  injured  by  catching  of  freight  elevatoi 
in  steamship ;  Shugart  v.  Atlanta  etc.  Ry.,  133  Fed.  509,  510,  66  C.  C.  A. 
379,  applying  rule  in  action  for  death  of  fireman  caused  by  derailment 
of  train  due  to  defective  track;  Netherlands  etc.  Nav.  Co.  v.  Diamond, 
128  Fed.  573,  63  C.  C.  A.  212,  applying  rule  in  action  for  injuries  sus- 
tained by  servant  of  elevator  company  by  falling  into  hold  of  ship; 
Great  Northern  Ry.  Co.  v.  Bruyere,  114  Fed.  543,  51  C.  C.  A.  574,  hold- 
ing where  plaintiff  entered  caboose  to  make  inquiry  about  the  train 
and  was  requested  by  conductor  to  pay  fare  or  get  off,  and  while  on 
.platform  was  thrown  off  by  lurch  of  train,  question  whether  action  of 
conductor  was  proximate  cause  of  injury  was  for  jury;  Moon- Anchor 
etc.  Mines  v.  Hopkins,  111  Fed.  307,  49  C.  C.  A.  347,  holding  defendant 
was  not  liable  for  death  of  employee  who  was  killed  while  timbering: 
mine  and  had  been  warned  not  to  go  under  timbers  where  he  was  killed ; 
Southern  Pac.  Co.  v.  Yeargin,  109  Fed.  439,  48  C.  C.  A.  497,  holding  in 
action  for  death  through  negligence  of  defendant,  where  collision  oc- 
curred with  helping  engine  which  carried  no  headlight  but  only  a  lan- 
tern which  could  be  seen  for  short  distance,  and  engineer  of  which 
engine  thought  passenger  train  was  one  hour  late,  question  of  negligence 
is  for  jury;  Felton  v.  Harbeson,  104  Fed.  740,  44  C.  C.  A.  188,  holding 
sending  of  dispatch  to  be  delivered  to  train  at  certain  station  is  viola- 
tion of  rule  requiring  dispatch  to  be  delivered  at  least  one  station  before 
passing  of  trains,  was  proximate  cause  of  accident ;  Southern  Pac.  Co.  v. 
Hall,  100  Fed.  766,  holding  in  action  for  damages  for  personal  injuries 
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jury  may  consider  character  of  plaintiff's  ordinary  pursuits  and  whether 
the  injuries  are  so  permanent  as  to  diminish  his  earning  power;  Denver 
etc.  R.  R.  Co.  v.  Roller,  100  Fed.  749,  holding  in  action  by  passenger 
against  railroad  company  for  personal  injuries,  all  the  facts  and  cir- 
cumstances may  be  shown;  Missouri  etc.  Ry.  Co.  v.  Byrne,  100  Fed.  363, 
40  C.  C.  A.  402,  holding  railroad  company  which  constructs  yards  by 
side  of  track  for  loading  stock  is  not  responsible  as  common  carrier  for 
stock  placed  therein  by  owner,  when  it  has  used  ordinary  care  in  con- 
struction of  the  yards;  Chicago  etc.  Ry.  Co.  v.  Price,  97  Fed.  429,  38 
C.  C.  A.  239,  holding  in  action  for  causing  death  of  conductor  of  train, 
the  evidence  being  conflicting  as  to  whether  explosion  was  caused  by 
conductor's  lantern  or  other  cause,  the  finding  of  the  jury  cannot  be 
disturbed;  Briggs  v.  Birmingham  Ry.  etc.  Power  Co.,  188  Ala.  270,  66 
South.  97,  where  man  in  charge  of  concrete-mixer  was  killed  by  current 
from  arc  light  which  touched  top  of  moving  machine ;  Southern  Ry.  Co. 
v.  Jones,  143  Ala.  335,  39  South.  121,  applying  rule  where  ordinance 
required  conductor  to  stop  car  before  reaching  railroad  tracks  and  walk 
across  track,  and  conductor  walked  only  to  middle  of  track;  Gila  Val- 
ley etc.  R.  Co.  v.  Lyon,  8  Ariz.  127,  71  Pac.  960,  where  brakeman  killed 
by  car  running  over  end  of  trestle,  and  fellow-servant  rule  set  up  as 
defense ;  Munsey  v.  Webb,  37  App.  D.  C.  188,  190,  applying  rule  where 
passenger  injured  by  falling  in  elevator;  Washington  etc.  Ry.  Co.  v. 
Lukens,  32  App.  D.  C.  454,  applying  rule  where  passenger  injured  by 
being  exposed  to  bad  weather;  Patterson  v.  Ocean  Accident  etc.  Cor- 
poration^ 25  App.  D.  C.  67,  applying  rule  in  action  on  accident  policy; 
Guenther  v.  Metropolitan  rt.  R.  Co.,  23  App.  D.  C.  512,  reversing  judg- 
ment for  defendant  on  directed  verdict  in  action  for  injury  to  passen- 
ger in  boarding  car;  Landgraf  v.  Rich,  188  111.  501,  59  N.  E.  506,  hold- 
ing question  for  jury  what  was  proximate  cause  of  death  of  employee 
in  building  having  no  fire-escapes,  she  having,  when  building  was  on 
fire,  fallen  from  window  through  which  she  was  trying  to  escape;  Hill- 
year  v..  People,  186  111.  558,  58  N.  E.  248,  holding  in  murder  trial  it  is 
error  to  allow  witness  for  prosecution  to  testify  that  railroad  train  could 
not  kill  person  without  producing  greater  injuries  than  found  on  the 
body ;  Cleveland  etc.  R.  Co.  v.  Quinn,  54  Ind.  App.  23, 101  N.  E.  410,  and 
Chicago  etc.  R.  R.  Co.  v.  Martin,  31  Ind,  App.  315,  65  N.  E.  594,  hold- 
ing when  train  backed  over  trestle  upon  which  people  were  walking 
with  intent  to  take  train,  and"  brakeman  warned  plaintiff  of  the  danger 
but  made  no  effort  to  stop  train,  which  could  have  been  done,  question 
of  willfulness  is  for  jury ;  Beiser  v.  Cincinnati  etc.  Ry.  Co.,  152  Ky.  527, 
43  L.  R.  A.  (N.  S.)  1050,  153  S.  W.  744,  where  passenger  injured  by 
failing  over  another's  baggage  in  aisle  of  car;  Watson  v.  Kentucky  etc. 
Bridge  etc.  R.  Co.,  137  Ky.  630,  126  S.  W.  150,  where  injury  caused  by 
explosion  of  gasoline  leaking  from  derailed  tank-car;  Snydor  v.  Arnold, 
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122  Ky.  563,  92  S.  W.  290,  where  plaintiff*  injured  by  fall  of  pile  of 
lumber  left  in  street;  Wiles  v.  Great  Northern  Ry.  Co.,  125  Minn.  353, 
147  N.  W.  429,  5  N.  C-  C.  A.  70,  applying  rule  where  brakemen 
killed  in  rear-end  collision;  Gillespie  v.  Great  Northern  Ry.  Co.,  124 
Minn.  8,  144  N.  W.  468,  where  plaintiff  injured  by  blast  set  off  by  de- 
fendant's workmen  without  warning;  Yazoo  etc.  R.  Co.  v.  Smith,  103 
Miss.  163,  60  South.  74,  where  passenger  injured  by  exposure  during 
trip  was  misdirected  by  agent  of  carrier;  Di  Palma  v.  Weinman,  13 
N.  M.  234,  82  Pac.  362,  setting  aside  directed  verdict  in  action  for  in- 
jury to  premises;  Omaha  St.  R.  Co.  v.  Larson,  70  Neb.  595,  97  N.  W. 
825,  applying  rule  where  one  injured  while  driving  across  street-car 
track;  Deschenes  v.  Concord  etc.  R.  R.  Co.,  69  N.  H.  289,  46  Atl.  469, 
holding  when  brakeman  is  found  dead  on  top  of  train  with  wound  over 
one  eye  where  he  was  struck  by  bridge,  railroad  company  is  not  liable; 
People  v.  Dunford,  207  N.  Y.  7,  8,  Ann.  Cas.  19140,  288,  45  L.  R.  A. 
(N.  S.)  766,  100  N.  E.  431,  432,  in  action  for  mental  distress  caused 
by  libel ;  St.  Louis  etc.  R.  Co.  v.  Davis,  37  Okl.  345,  349,  132  Pac.  339, 
341,  where  woman  passenger  contracted  illness  by  walking  back  to  her 
station  after  being  negligently  carried  beyond;  Brooks  v.  Philadelphia 
etc.  Ry.  Co.,  218  Pa.  6,  66  Atl.  873,  where  passenger  injured  while 
alighting  from  train ;  Stone  v.  Union  Pac.  R.  Co.,  32  Utah,  206,  89  Pac. 
722,  where  express  messenger  injured  by  rear-end  collision;  Lamoon  v. 
Smith  Cement  Brick  Co.,  74  Wash.  168,  132  Pac.  882,  where  employee 
knocked  from  runway  while  wheeling  concrete;  Olson  v.  Gill  Home  In- 
vestment Co.,  58  Wash.  161,  27  L.  R.  A.  (N.  S.)  884,  108  Pac.  144,  where 
boy  injured  by  explosion  while  playing  with  dynamite;  Union  etc.  Ry. 
Co.  v.  Callaghan,  56  Fed.  991,  6  C.  C.  A.  205,  Western  Union  Tel.  Co. 
v.  Thorn,  64,  Fed.  292,  12  C.  C.  A.  104,  St.  Louis  etc.  Ry.  v.  Needham, 
69  Fed.  825,  16  C.  C.  A.  457,  Lake  Erie  etc.  Ry.  Co.  v.  Craig,  73  Fed. 
645,  19  C.  C.  A.  631,  Denver  etc.  R.  R.  Co.  v.  Robbins,  2  Colo.  App. 
320,  30  Pac.  264,  New  York  Express  Co.  v.  Traders'  Ins.  Co.,  132  Mass. 
385,  42  Am.  Rep.  444,  Hahn  v.  Guardian  Assur.  Co.,  23  Or.  581,  37  Am. 
St.  Rep.  713,  32  Pac.  685,  Bott  v.  Pratt,  33  Minn.  324,  53  Am.  Rep.  48, 
23  N.  W.  237,  and  Atkinson  v.  Goodrich  Transp.  Co.,  60  Wis.  156,  18 
N.  W.  770,  all  following  rule;  Inland  etc.  Coasting  Co.  v.  Tolson,  139 
U.  S.  560,  35  L.  Ed.  273,  11  Sup.  Ct.  656,  whether  a  particular  position 
on  wharf  is  a  safe  place  for  wharfinger  to  stand,  is  for  the  jury;  Riche- 
lieu etc.  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  26  Fed.  604,  holding  under- 
writer liable  for  loss  from  negligence,  not  amounting  to  barratry ;  Youns 
v.  New  Jersey  etc.  Ry.  Co.,  46  Fed.  162,  holding  employer  liable  for 
injury  caused  by  a  defective  machine;  Pouilin  v.  Canadian  etc.  Ry.  Co.r 
47  Fed.  861,  holding  passenger  ejected  for  defect  in  ticket,  could  sue 
for  damages;  Atchison  etc.  R.  Co.  v.  Reesman,  60  Fed.  374,  23  L.  R.  A. 
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771,  9  C.  C.  A.  20,  holding  failure  to  fence  was  the  cause  of  the  derail- 
ment ;  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  570,  16  C.  C.  A.  317,  hold- 
ing railroad  liable  that  act  of  engineer  was  incident  to  his  trade; 
M'Donald  v.  Toledo  etc.  Ry.  Co.,  74  Fed.  109,  20  C.  C.  A.  322,  holding 
railway  clearing  track  and  placing  snow  on  sides  is  liable  where  fright- 
ened horse,  running  into  snow,  upset  carriage;  Hayes  v.  Michigan  ete. 
R.  R.  Co.,  Ill  U.  S.  241,  28  L.  Ed.  415,  4  Sup.  Ct.  374,  White  v.  Colorado 
etc.  R.  R.  Co.,  5  Dill.  437,  3  McCrary,  569,  Fed.  Cas.  17,543,  and  Bjonson 
v.  Oakes,  76  Fed.  742,  22  C.  C.  A.  520,  all  holding  that  question  of  negli- 
gence was  for  jury ;  Jones  v.  Allen,  85  Fed.  527,  29  C.  C.  A.  318,  refusing 
to  disturb  the  finding  of  jury;  Denver  etc.  R.  Co.  v.  Sipes,  26  Colo.  17, 
55  Pac.  1095,  holding  that  failure  to  provide  the  red  light  was  the  proxi- 
mate cause  of  the  injury;  Pielke  v.  Chieago  etc.  Ry.  Co.,  5  Dak.  454, 
456,  41  N.  W.  672,  673,  holding  it  should  have  been  submitted  to  the 
jury,  whether  the  morning  fire  was  proximate  cause  of  the  injury ;  Penn- 
sylvania Co.  v.  Whitlock,  99  Ind.  23,  50  Am.  Rep.  77,  holding  party  not 
liable  where  wind  carried  fire  to  adjoining  building;  Amstein  v.  Gardner, 
134  Mass.  11,  where  horse  ran  away  and  ran  on  unguarded  track  and 
was  injured,  if  jury  find  negligence  of  owner  contributed  to  the  injury, 
he  cannot  recover;  Mary  Savage  v.  Chicago  etc.  Ry.  Co.,  31  Minn.  421, 
18  N.  W.  273,  holding  question  of  negligence  in  leaving  fence  open  was 
for  jury;  Modern  Woodmen  Ace.  Assn.  v.  Shryock,  54  Neb.  261,  39 
L.  Ed.  831,  74  N.  W.  610,  holding  that  cause  of  death  was  a  question  for 
jury ;  Chicago  etc.  R.  Co.  v.  Spirk,  51  Neb.  180,  70  N.  W.  930,  if  finding 
of  jury  is  manifestly  wrong,  it  will  be  set  aside;  Adams  v.  Young,  44 
Ohio  St.  90,  58  Am.  Rep.  794,  4  N.  E.  604,  whether  the  fire  negligently 
thrown  from  a  smokestack  was  the  proximate  cause  of  the  burning,  was 
for  the  jury ;  Martin  v.  New  York  etc.  R.  R.  Co.,  62  Conn.  339,  25  Atl. 
240,  refusing  to  review  finding  of  court  below  that  cause  was  direct; 
Vallo  v.  United  States  Express  Co.,  147  Pa.  St.  408,  30  Am.  St.  Rep. 
743,  14  L.  R.  A.  745,  23  Atl.  595,  holding  negligent  use  of  sidewalk  a 
question  for  jury ;  Brown  v.  Chicago  etc.  Ry.  Co.,  54  Wis.  361,  41  Am. 
Rep.  52,  11  N.  W.  364,  refusing  to  reverse  judgment  upon  verdict; 
Deisenrieter  v.  Kraus-Merkel  Malting  Co.,  97  Wis.  287,  72  N.  W.  738, 
it  is  for  the  court  to  say  what  constitutes  "proximate  cause";  dissenting 
opinion  in  Little  Rock  etc.  R.  R.  Co.  v.  Barry,  84  Fed.  953,  43  L.  R.  A. 
376,  28  C.  C.  A.  644,  majority  holding,  although  company  was  negligent, 
the  proximate  cause  of  the  injury  was  negligence  of 'fellow-servants; 
dissenting  opinion  in  Lutz  v.  Atlantic  etc.  R.  Co.,  6  N.  M.  531,  16 
L.  R.  A.  834,  30  Pac.  923,  majority  holding  that  negligence  of  fellow- 
servants  was  the  proximate  cause  of  the  injury. 

Respective  functions  of  court  and  jury  in  regard  to  question  of 
proximate  cause.    Note,  Ann,  Cas.  1913B,  351,  353,  354,  355. 
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Where  there  is  no  intermediate  efficient  cause,  the  original  wrong  must 
be  considered  as  reaching  to  the  effect,  and  proximate  to  it. 

Approved  in  Texas  etc.  By.  Co.  v.  Stewart,  228  U.  S.  363,  57  L.  Ed. 
879,  33  Sup.  Ct.  548,  negligence  of  carrier  in  not  lighting  station  held 
proximate  cause  of  injury  to  passenger  leaving  coach  to  inquire  as  to 
train;  The  May  McGuirl,  215  Fed.  808,  action  of  tug  in  attempting  to 
land  tow  after  breaking  of  hawser  held  proximate  cause  of  injury  in 
collision  with  wharf;  Wright  v.  W.  R.  Grace  &  Co.,  203  Fed.  362,  loss 
of  cement  cargo  held  due  to  unseaworthiness  of  ship  and  not  peril  of 
seas ;  Hartford  Steam  Boiler  Inspection  &  Ins.  Co.  v.  Pabst  Brewing  Co., 
201  Fed.  627,  Ann.  Gas.  1915A,  637,  120  C.  C.  A.  45,  explosion  of  second 
and  third  boilers  in  succession  caused  by  explosion  of  first  held  but  sin- 
gle explosion  within  terms  of  policy  limiting  liability  for  "single  ex- 
plosion"; The  E.  M.  Pack,  201  Fed.  601,  applying  rule  where  steamer 
broke  moorings  on  rise  of  river;  Winfrey  v.  Missouri  K.  &  T.  Ry.  Co., 
194  Fed.  812,  114  C.  C.  A.  218,  where  drunken  passenger  injured  on 
track  twenty  minutes  after  alighting  from  train,  negligence  of  trainmen 
in  failing  to  see  he  was  safely  removed  from  train  was  not  proximate 
cause  of  injury;  German  Saving  etc.  Society  v.  Commercial  Union  Assur. 
Co.,  187  Fed.  761,  762,  109  C.  C.  A.  506,  approving  charge  as  to  proxi- 
mate cause,  under  terms  of  fire  policy,  of  loss  when  earthquake  pre- 
ceded fire ;  Jennings  v.  Davis,  187  Fed.  711, 109  C.  C.  A.  451,  act  of  third 
person  in  setting  fire  to  oil  escaped  from  defendant's  pipe-lines,  which 
fired  plaintiffs  buildings,  held  proximate  cause  of  loss;  Toledo  St.  L.  & 
W.  R.  Co.  v.  Kountz,  168  Fed.  838,  94  C.  C.  A.  244,  requested  instruc- 
tion as  to  proximate  cause  of  injury  to  one  in  crossing  railway  con- 
sidered and  disapproved;  American  Bridge -Co.  v.  Seeds,  144  Fed.  610, 
11  L.  R.  A.  (N.  S.)  1041,  75  C.  C.  A.  407,  determining  proximate  cause 
of  injury  to  bridge  workman  knocked  off  by  being  struck  by  tackle  load 
importunely  raised  on  foreman's  signal;  Demolli  v.  United  States,  144 
Fed.  366,  7  Ann.  Oaa.  121,  6LB.A.  (N.  S.)  424,  75  C.  C.  A.  365,  one 
causing  obscene  matter  written  by  him  to  be  printed  in  newspaper,  know- 
ing paper  would  be  mailed  to  readers,  is  punishable  under  Rev.  Stats., 
§  3893;  Texas  &  P.  Ry.  Co.  v.  Coutourie,  135  Fed.  473,  68  C.  C.  A.  177, 
in  action  for  loss  of  goods  by  fire  while  in  carrier's  possession,  through 
its  negligence  in  protecting  it,  failure  to  define  distinction  between 
proximate  and  remote  cause  not  error  where  court  instructed  that  de- 
fendant's negligence  must  have  been  direct  cause  of  loss;  Shugaxt  v. 
Atlanta  etc.  Ry.  Co.,  133  Fed.  511,  66  C.  C.  A.  379,  killing  of  fireman 
by  derailment  of  train  caused  by  defective  track,  does  not  excuse  com- 
pany though  train  running  at  excessive  speed;  Butts  v.  Cleveland  etc. 
Ry.  Co.,  110  Fed.  331,  49  C.  C.  A.  69,  holding  where  passenger  left  car 
because  it  was  to  be  cut  off  from  the  rest  of  the  train,  and  as  he  stepped 

IX— 45 
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on  to  another  track  was  told  to  look  oat  by  brakeman  and  accordingly 
stepped  between  the  cars,  he  cannot  recoyer;  The  Manitoba,  104  Fed. 
152,  holding  if  while  loading  vessel  one  of  the  ports  was  left  open  and 
cargo  damaged,  vessel  is  liable;  Gila  Valley  etc.  Ry.  Cq.  v.  Lyon,  9 
Ariz.  224,  80  Pac.  340,  approving  charge  in  action  by  servant  against 
master  for  injuries  using  "solely"  instead  of  "proximate"  in  reference 
to  negligence  of  fellow-servant;  Seith  v.  Commonwealth  Electric  Co.,  241 
111.  261,  132  Am.  St  Rep.  204,  24  L.  R.  A.  (N.  S.)  978,  89  N.  E.  428, 
where  third  person  struck  aside  live  wire  fallen  in  street,  injuring  plain- 
tiff, defendant  electric  company  was  not  liable ;  Cleveland  etc.  Ry.  Co.  v. 
Powers,  173  Ind.  118,  88  N.  E.  1077,  operation  of  team  in  yard  at  illegal 
speed  is  proximate  cause  of  injury  to  employee  crossing  yard;  Davis  v. 
Mercer  Lumber  Co.,  164  Ind.  424,  73  N.  E.  903,  applying  rule  where  mill 
employee  injured  by  improperly  guarded  saw;  Claypool  v.  Wigmore,  34 
Ind.  App.  41,  71  N.  E.  510,  holding  owner  of  building  in  which  elevator 
shaft  door  partially  open  not  liable  for  injuries  caused  by  stepping  into 
shaft  when  cage  not  there;  Fishbura  v.  Burlington  etc.  Ry.  Co.,  127 
Iowa,  499,  103  N.  W.  487,  where  boy  injured  by  falling  of  snow  fence 
defectively  constructed,  fact  that  boy  had  earlier  in  the  day  found  panel 
down  and  put  it  in  place,  does  not  show  proximate  cause  of  injury  was 
not  defective  construction;  St.  Louis  etc.  R.  R.  Co.  v.  League,  71  Kan. 
84,  80  Pac.  47,  where  fire  started  in  night  by  railroad  spread  to  plain- 
tiff's premises  and  he  fought  it  till  he  thought  danger  past  and  it  later 
broke  out  again,  original  negligence  was  proximate  cause  of  final  burn- 
ing; Bowden  v.  Derby,  99  Me.  212,  58  Atl.  994,  determining  proximate 
cause  of  injury  to  employee  injured  by  falling  of  derrick  boom;  Penn- 
sylvania Steel  Co.  v.  Wilkinson,  107  Md.  583,  16  L.  R.  A.  (N.  S.)  200, 
69  Atl.  415,  hanging  of  rope  from  trestle  above  street  which  frightened 
horse,  which  ran  away  and  caused  injury,  is  proximate  cause  of  injury; 
Stoll  v.  Laubengayer,  174  Mich.  704,  140  N.  W.  534,  where  child  was 
killed  by  running  into  standing  team  while  sliding  down  hill  in  street, 
proximate  cause  was  act  of  child;  Haley  v.  St.  Louis  Transit  Co.,  179 
Mo.  35,  64  L.  R.  A.  295,  77  S.  W.  732,  act  of  street-car  company  in 
carrying  passengers  beyond  destination  is  not  proximate  cause  of  injury 
sustained  by  falling  on  sidewalk  while  returning  to  destination;  Holwer- 
son  v.  St.  Louis  etc.  Ry.  Co.,  157  Mo.  231,  57  S.  W.  774,  holding  railroad 
company  is  not  bound  by  city  ordinance  requiring  motorman  to  keep 
lookout  and  stop  car  as  soon  as  possible  on  approach  of  danger,  unless 
it  agreed  to  be  bound  by  such  ordinance ;  Saxon  v.  St.  Louis-  Transfer 
Co.,  145  Mo.  App.  708,  123  S.  W.  107,  act  of  transfer  company  in  leav- 
ing box  in  hall  on  second  floor  not  proximate  cause  of  injury  to  one  who 
fell  downstairs  in  attempting  to  get  around  box ;  Lawrence  v.  Heidbreder 
Ice  Co.,  119  Mo.  App.  329,  93  S.  W.  900,  known  defect  in  machine  held 
proximate  cause  of  injury  to  servant  in  attempting  to  operate  it;  City 
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of  Roswell  y.  Davenport,  14  N.  M.  94,  89  Pac.  257,  negligence  in  main- 
taining defective  sidewalk  held  proximate  cause  of  injury  caused 
thereby,  though  disease  of  plaintiff  contributed  to  injury;  Paul  v.  At- 
lantic etc.  R.  R.  Co.,  170  N.  C.  232,  87  S.  E.  67,  blocking  of  road  at 
crossing  by  standing  train  held  proximate  cause  of  injury  to  one  who 
drove  mule  alongside  train  to  reach  another  crossing,  and  was  injured 
when  mule  was  frightened  by  escape  of  steam;  Ridge  v.  Norfolk  South- 
ern R.  Co.,  167  N.  C.  526,  527,  83  S.  E,  770,  771,  where  employee  on 
roof  of  car  was  injured  by  roof  blowing  off,  proximate  cause  was  fail- 
ure to  repair  roof  or  ordering  plaintiff  to  walk  on  roof  during  storm; 
Bowers  v.  East  Tennessee  etc.  R.  Co.,  144  N.  C.  687,  12  L.  R.  A.  (N.  S.) 
446,  57  S.  E.  454,  permitting  lumber  to  be  piled  on  right  of  way  adjacent 
to  hotel  held  not  proximate  cause  of  burning  hotel,  where  it  only  served 
to  communicate  fire;  Mast  v.  Sapp,  140  N.  C.  542,  111  Am.  St.  Rep. 
871,  5  L.  R.  A.  (N.  S.)  379,  53  S.  E.  353,  where  city  reservoir  broke 
and  crushed  house  and  owner,  right  of  action  of  latter's  executor  for 
destruction  of  house  depends  on  whether  injury  committed  before  or 
after  her  death ;  Cooper  v.  Richland  County,  76  S.  C.  204,  121  Am.  St. 
Rep.  946,  10  L.  R.  A.  (N.  S.)  799,  56  S.  E.  958,  where  horse's  foot  caught 
in  hole  in  bridge,  and  owner  was  injured  by  falling  of  horse  in  at- 
tempting to  release  it,  failure  to  repair  bridge  is  proximate  cause; 
Sprankle  v.  Mathis,  4  Tenn.  Civ.  531,  breaking  of  cables,  and  not  riding 
in  elevator  when  out  of  order,  held  proximate  cause  of  injury  to  passen- 
ger; E.  T.  &  H.  K  Ide  v.  Boston  etc.  R.  R.  Co.,  83  Vt.  79,  81,  74  Atl. 
406,  407,  change  in  direction  and  force  of  wind  causing  further  spread 
of  fire  does  not  alter  liability  for  negligence  in  setting  fire;  Place  v. 
Grand  Trunk  Ry.  Co.,  80  Vt.  207,  67  Atl.  549,  instruction  defining  proxi- 
mate cause  held  improperly  refused  in  action  for  injury  to  employee 
by  collision  on  alighting  from  car;  Carey  v.  Preferred  Accident  Ins.  Co., 
127  Wis.  72,  106  N.  W.  1056,  where  insured  fell  and  sustained  abrasion 
of  skin,  and  on  eighth  day  physician  called  and  found  him  suffering 
from  blood  poisoning  resulting  from  infection,  from  which  he  died, 
accident  proximate  cause  of  death;  Winchel  v.  Goodyear,  126  Wis.  277, 
105  N.  W.  827,  applying  rule  where  employee  of  sawmill  injured  by  saw 
which  defendant  had  left  unguarded;  dissenting  opinion  in  Dashiell  v. 
Washington  Market  Co.,  10  App.  D.  C.  94,  majority  holding  owner  of 
building  not  liable  for  death  of  tenant  in  using  elevator  himself,  when 
tenants  had  been  warned  not  to  use  it  in  absence  of  operator,  though 
it  was  unsafe ;  Hayes  v.  Williams,  17  Colo.  472,  473,  30  Pac.  354,  follow- 
ing rule;  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  133,  24  L.  Ed.  899,  holding 
goods  burnt  to  prevent  their  falling  into  the  hands  of  enemy,  were  ex- 
cepted from  the  policy ;  The  G.  R.  Booth,  171  U.  S.  458,  48  L.  Ed.  839, 
19  Sup.  Ct.  12,  holding  exemption  from  "perils  of  sea,"  etc.,  did  not 
save  carrier  from  liability  for  damage  to  cargo  by  sea  water  rushing 
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in  after  an  explosion;  The  Ontario,  37  Fed.  227,  where  vessel  was  negli- 
gently run  ashore  and  scuttled,  because  of  subsequent  storm,  the  latter 
was  not  the  cause  of  the  loss;  Pike  v.  Grand  Trunk  Ry.  Co.,  39  Fed. 
258,  where  facts  are  undisputed,  the  question  of  proximate  cause  is  for 
the  court;  Northwest  Transp.  Co.  v.  Boston  Marine  Ins.  Co.,  41  Fed. 
804,  where  stranded  vessel  is  scuttled  to  save  her  from  a  subsequent 
storm,  the  latter  is  the  proximate  cause  of  the  loss;  Pettie  v.  Boston 
Tow-Boat  Co.,  44  Fed.  383,  holding  weakness  of  vessel  not  contributory 
to  accident;  Missouri  etc.  Ry.  Co.  v.  Moseley,  57  Fed.  925,  926,  6  C.  C.  A. 
641,  holding  defendant's  walking  on  track  the  primary  cause  of  the  acci- 
dent, and  not  the  failure  to  ring  the  bell ;  Goodlander  Mill  Co.  v.  Stand- 
ard Oil  Co.,  63  Fed.  401,  405,  27  L.  R.  A.  584,  587,  11  C.  C.  A.  253,  hold- 
ing carrier,  shipping  oil  in  car,  which  had  no  regulating  valve,  not  liable 
where  consignee  placed  car  near  plaintiff's  mill,  into  which  leaking  oil 
ran  and  exploded ;  Crane  Elevator  Co.  v.  Lippert,  63  Fed.  948, 11  C.  C.  A. 
521,  holding  party  liable  for  injury  to  deceased  person ;  Slyfield  v.  Pen- 
fold,  66  Fed.  364,  13  C.  C.  A.  512,  holding  proximate  cause  of  injury 
was  the  wanton  conduct  of  C,  and  not  the  voluntary  going  into  a  peril- 
ous situation;  Blythe  v.  Denver  etc.  Ry.  Co.,  15  Colo.  336,  22  Am.  St. 
Rep.  405,  406,  11  L.  R.  A.  618,  25  Pac.  703,  holding  that  "act  of  God" 
caused  the  loss ;  Newman  v.  Chicago  etc.  Ry .  Co.,  80  Iowa,  680,  45  N.  W. 
1057,  although  engineer  was  negligent,  the  brakeman's  death  was  due 
to  his  own  negligence;  Liming  v.  Illinois  etc.  Ry.  Co.,  81  Iowa,  252,  47 
N.  W.  67,  holding  railroad  liable  where  plaintiff  was  injured  while  try- 
ing to  save  his  horses  from  the  fire;  Ward  v.  Chicago  etc.  Ry.  Co.,  97 
Iowa,  53,  65  N.  W.  1000,  holding  it  was  for  jury  to  determine  whether 
team  would  have  been  out  of  reach  of  the  whistle  if  statutory  speed 
had  been  maintained;  Union  Pac.  Ry.  Co.  v.  McCollum,  2  Kan.  App. 
324,  327,  43  Pac.  98,  99,  holding  intervening  wind  could  not  relieve  rail- 
road from  liability  of  fire;  Tuttle  v.  Travelers'  Ins.  Co.,  134  Mass.  176, 
45  Am.  Rep.  317,  holding  no  recovery  could  be  had  on  policy  where  as- 
sured was  running  along  track;  Lynn  Gas  etc.  Co.  v.  Meriden  Ins.  Co., 
158  Mass.  575,  85  Am.  St.  Rep.  542,  20  L.  R.  A.  303,  33  N.  E.  691,  hold- 
ing insurers  liable  where  fire  caused  a  short  circuit  and  so  injured 
machinery;  Raymond  v.  Haverhill,  168  Mass.  384,  47  N.  E.  101,  holding 
municipality  not  liable  for  results  of  a  subsequent  injury  occasioned  by 
voluntary  act  of  plaintiff;  Stone  v.  Boston  etc.  R.  R.  Co.,  171  Mass.  540, 
41  L.  R.  A.  797,  51  N.  E.  3,  holding  railroad,  negligently  storing  oil,  not 
liable  for  fire  to  adjoining  property,  where  someone  set  oil  afire; 
Johanna  Dugan  v.  St.  Paul  etc.  R.  R.  Co.,  40  Minn.  545,  42  N.  W.  538, 
holding  railroad  liable  where  negligent  blowing  of  whistle  caused  horse 
to  run  over  a  person;  Schumaker  v.  St.  Paul  etc.  R.  Co.,  46  Minn.  43, 
12  L.  R.  A.  259,  269,  48  N.  W.  560,  holding  proximate  results  of  an  act 
are  those  occurring  without  an  intervening  cause;  Purcell  v.  St.  Paul  etc. 


709  MILWAUKEE  ETC.  RY.  CO.  v.  KELLOGG.    94  U.  S.  469-476 

Ry.  Co.,  48  Minn.  137,  16  L.  R.  A.  204,  50  N.  W.  1034,  holding  earner 
liable  for  placing  passenger  in  such  peril  as  to  cause  fright  and  convul- 
sions ;  St.  Joseph  etc.  R.  Co.  v;  Hedge,  44  Neb.  458,  62  N.  W.  890,  hold- 
ing- that  intervening  cause  must  not  have  arisen  from  original  act ;  Dela- 
ware etc.  R.  R.  Co.  v.  Salmon,  39  N.  J.  L.  307,  308,  311,  23  Am.  Rep. 
220,  222,  224,  holding  railroad  liable  for  fire  caused  by  sparks  thrown 
from  locomotive  of  another  company  permitted  to  use  its  road;  Laidlaw 
v.  Sage,  158  N.  T..100,  44  L.  R.  A.  226,  52  N.  E.  689,  holding  act  of  one 
person  is  not  the  proximate  cause,  when  the  act  of  another  has  inter- 
vened and  directly  inflicted  the  injury;  Bunting  v.  Hogsett,  139  Pa.  St. 
375,  23  Am-  St.  Rep.  194,  21  Atl.  32,  if  there  was  no  intermediate  cause 
disconnected  from  defendant's  act,  he  is  liable;  Handley  v.  Daly  Min. 
Co.,  15  Utah,  186,  62  Am.  St.  Rep.  919,  49  Pac.  298,  if  injury  arises 
from  defendant's  negligence,  and  to  concurrent  cause  arising  therefrom, 
he  is  liable;  Portsmouth  Ins.  Co.  v.  Reynolds,  32  Gratt.  619,  holding 
ordinance  of  secession  not  being  in  force,  the  burning  of  buildings, 
caused  by  the  firing  of  United  States  buildings,  was  not  within  the  con- 
dition as  to  military  authority. 

An  act  is  the  proximate  cause  of  an  injury,  when  the  injury  was  the 
natural  and  probable  consequence  of  the  wrongful  act,  such  that  it  ought 
to  have  been  foreseen  in  the  light  of  the  attending  circumstances. 

Approved  in  Munsey  v.  Webb,  231  U.  S.  156,  58  L.  Ed.  166,  34  Sup. 
Ct.  44,  negligence  in  operating  elevator  held  proximate  cause  of  injury 
to  passenger;  Atchison  etc.  Ry.  Co.  v.  Calhoun,  213  U.  S.  8,  53  L.  Ed. 
674,  29  Sup.  Ct.  321,  carrier  not  liable  to  one  injured  by  stumbling  over 
truck  in  reckless  effort  to  catch  moving  train ;  City  of  Memphis  v.  Board 
of  Directors,  231  Fed.  223,  where  certain  levees  had  been  built  without 
injury  to  city,  building  of  later  levees  which  served  to  raise  high-water 
mark  and  flood  city  was  proximate  cause  of  injury  to  city;  Armour  & 
Co.  v.  Harcrow,  217  Fed.  227,  133  C.  C.  A.  218,  7  N.  C.  C.  A.  334,  apply- 
ing rule  to  cause  of  blinding  workman  by  fall  of  rust  in  eyes  in  darkened 
room;  Great  Northern  Ry.  Co.  v.  Johnson,  207  Fed.  524,  125  C.  C.  A. 
183,  where  experts  could  not  anticipate  danger  in  reworking  boiler-flues 
servant  assumed  risk;  Taylor  v.  Munson  S.  S.  Line,  204  Fed.  696,  injury 
to  stevedore  in  stowing  lumber  held  not  result  of  superintendent's 
negligent  orders;  Chicago,  B.  &  Q.  R.  Co.  v.  Richardson,  202  Fed.  840, 
842,  121  C.  C.  A.  144,  injuries  to  baggage  agent  in  collision  held  due  to 
negligence  of  telegraph  operator  in  failing  to  deliver  train. orders;  The 
Santa  Rita,  176  Fed.  894,  895,  30  L.  R.  A.  (N.  S.)  1210,  100  C.  C.  A. 
360,  deposit  of  oil  on  water  which  was  accidentally  ignited  and  fired 
wharf  and  ship  held  proximate  cause  of  loss;  Pacific  Tel.  &  *IeL  Co.  v. 
Parmenter,  170  Fed.  144,  95  C.  C.  A.  382,  negligence  of  telephone  com- 
pany in  maintaining  decayed  pole  held  proximate  cause  of  injury  where 
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pole'  fell  on  traveler  by  reason  of  tree  falling  on  wires ;  Richmond  Coal 
Co.  v.  Commercial  Union  Assur.  Co.,  169  Fed.  749,  750,  17  Ann.  Cos. 
1092,  95  C.  C.  A.  178,  charge  as  to  cause  of  fire  loss  which  followed 
earthquake  held  improper  in  omitting  reference  to  intervening  causes; 
Mella  v.  Northern  S.  S.  Co.,  162  Fed.  505,  511,  512,  unnecessary  giving 
of  chloroform  in  treating  dislocated  shoulder  held  proximate  cause  of 
death;  American  Sheet  etc.  Co.  v.  Urbanski,  162  Fed.  94,  89  C.  C.  A. 
91,  applying  rule  where  workman  in  tin-mill  injured  ,by  fall  of  loaded 
carriage  on  him;  Teis  v.  Smuggler  Min.  Co.,  158  Fed.  266,  15  L.  R.  A. 
(N.  S.)  893,  85  C.  C.  A.  478,  where  workman,  while  being  removed  from 
mine  after  being  overcome  by  gas,  had  leg  injured  by  negligence  of  those 
handling  cage,  mining  company  was  not  liable;  St.  Louis  etc.  R.  Co.  v. 
Conway,  156  Fed.  237,  86  C.  C.  A.  1,  where  engineer  in  starting  engine 
and  jarring  engine  in  front  caused  brakeman  to  fall  from  pilot,  where 
he  had  no  right  to  be,  and  engineer  did  not  know  him  to  be,  company 
is  not  liable;  National  Surety  Co.  v.  State  Savings  Bank,  156  Fed.  24, 
14  L.  R.  A.  (N.  8.)  155,  IS  Ann.  Oas.  421,  84  C.  C.  A.  187,  individual 
misconduct  of  deputy  auditor  in  forging  names  of  payees  of  fictitious 
county  warrants,  and  not  official  misconduct  in  issuing  same,  held  proxi- 
mate cause  of  loss,  where  he  sold  same  to  bank  and  county  afterward 
paid  them ;  Gwyn  v.  Cincinnati  etc.  R.  Co.,  155  Fed.  91,  83  C.  C.  A.  648, 
where  passenger  was  put  off  train  between  tunnels,  and  walked  back  and 
was  killed  in  one  of  them,  his  own  conduct  in  going  through  tunnel  was 
proximate  cause  of  death ;  Kreigh  v.  Westinghouse  etc.  Co.,  152  Fed.  122, 
11  L.  R.  A.  (N.  S.)  684,  81  C.  C.  A.  338,  employer  not  negligent,  under 
facts,  where  workman  on  scaffold  was  injured  by  descent  of  cement 
bucket;  United  States  Fidelity  etc.  Co.  v.  Des  Moines  Nat.  Bank,  145 
Fed.  280,  74  C.  C.  A.  553,  under  bond  indemnifying  bank  for  dishonesty 
or  culpable  negligence  of  employee,  surety  not  liable  for  loss  of  money, 
though  employer  did  not  count  cash  daily  as  instructed ;  McGill  v.  Michi- 
gan S.  S.  Co.,  144  Fed.  792,  75  C.  C.  A.  518,  where  superintendent  of 
owner  of  vessel  being  changed  from  coal  to  oil  burner,  filled  oil  tank 
during  progress  of  work,  knowing  workmen  used  candles,  explosion  due 
to  his  negligence ;  Quinette  v.  Bisso,  136  Fed.  840,  5  L.  R.  A.  (N.  S.)  803, 
69  C.  C.  A.  503,  act  of  passenger  in  taking  passage  in  skiff  across  river 
in  fog  not  proximate  cause  of  death  resulting  from  unlawful  speed  of 
tug  which  ran  her  down;  Empire  State  Cattle  Co.  v.  Atchison  etc.  Ry. 
Co.,  135  Fed.  141,  where  cattle  train  diverted  to  other  line  on  account 
of  floods  and  cattle  placed  in  pens,  but  to  prevent  cattle  from  drowning 
during  other  flood,  they  were  driven  into  overhead  viaduct  and  many 
starved,  proximate  cause  of  loss  was  flood;  Jarnagin  v.  Travelers'  Pro- 
tective Assn.,  133  Fed.  894,  895,  68  L.  R.  A.  499,  66  C.  C.  A.  622,  where 
deceased  died  from  shot  fired  by  third  persons,  while  he  was  in  custody 
of  police  under  arrest,  proximate  cause  of  death  was  shot  and  not  negli- 
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gence  of  police  in  failing  to  protect  him;  Clark  v.  Kansas  City  etc.  R. 
Co.,  129  Fed.  343,  64  C.  C.  A.  19,  where  plaintiff  owned  warehouse  near 
tracks,  and  the  track  crew  living  near  warehouse  built  fires  on  right  of 
way  and  plaintiff  called  defendant's  attention  to  danger,  plaintiff  not 
contributory  negligent  where  warehouse  ignited  in  night  by  sparks; 
Choctaw  etc.  R.  R.  Co.  v.  Holloway,  114  Fed.  462,  52  C.  C.  A.  260,  hold- 
ing  failure  to  provide  ordinary  road  engine  with  brakes  is  evidence  of 
want  of  reasonable  care  to  provide  safe  locomotive;  Myers  v.  Chicago 
etc.  Ry.  Co.,  101  Fed.  919,  holding  when  plaintiff's  horse  became  fright- 
ened at  defendant's  train  and  ran  along  the  highway  when  the  plaintiff 
was  thrown  out  by  a  ridge  at  the  crossing,  the  defendant  is  not  liable; 
The  Indrani,  101  Fed.  598,  41  C.  C.  A.  511,  holding  where  plaintiff  was 
a  stevedore  engaged  in  loading  one  portion  of  a  ship  and  separate  con- 
tractor was  loading  other  part,  he  cannot  recover  for  damages  sustained 
while  in  the  other  portion  of  the  ship;  Herrick  v.  Quigley,  101  Fed.  191, 
41  C.  C.  A.  294,  holding  where  switchman  who  went  between  the  cars  to 
couple  them  and  as  he  attempted  to  step  out  his  foot  was  caught  in  the 
planking  of  the  highway  and  he  was  thrown  under  the  train  and  killed, 
the  proximate  cause  of  the  accident  was  left  to  the  jury;  Crandall  v. 
Consolidated  Tel.  &  Tel.  Co.,  14  Ariz.  325,  127,  Pac.  996,  applying  rule 
where  plaintiff  injured  while  telephoning,  telephone  company  having 
neglected  to  protect  wire  from  overhanging  power  wires  of  another  com- 
pany ;  St.  Louis  etc.  Ry.  Co.  v.  Steel,  119  Ark.  359,  178  S.  W.  323,  one 
negligently  injuring  decedent  is  not  liable  for  death  when  typhoid,  which 
caused  death,  was  subsequently  contracted  while  in  weakened  condition; 
Hays  v.  Williams,  115  Ark.  415,  171  S.  W.  884,  instruction  as  to 
proximate  cause  of  burning  building  approved;  Helena  Gas  Co.  v. 
Rogers,  104  Ark.  62,  147  S.  W.  475,  excavation  in  street  by  gas  com- 
pany held  proximate  cause,  under  facts,  of  injury  caused  when  decedent's 
team  took  fright  and  ran  away;  Pulaski  Gas  Light  Co.  v.  McClintock, 
97  Ark.  584,  586,  32  L.  R.  A.  (N.  S.)  825,  134  S.  W.  1192,  1193,  gas 
company  held  liable  for  death  caused  by  gas  when  decedent  took  up 
gas-pipe,  which  company  by  its  conduct  had  induced  him  to  believe  was 
disconnected  from  main ;  Ultima  Thule  etc.  R.  Co.  v.  Benton,  86  Ark.  291, 
110  S.  W.  1038,  railroad  held  not  liable  where  employee  riding  on  flat- 
car  was  injured  by  being  struck  on  rebound  by  stick  of  wood  thrown 
from  car  by  coemployee ;  York  v.  St.  Louis  etc.  Ry.  Co.,  86  Ark.  248,  110 
S.  W.  804,  where  brakeman  injured  in  uncoupling  cars,  proximate  cause 
held  failure  to  provide  automatic  couplers  required  by  law;  St.  Louis 
etc.  R.  Co.  v.  Hook,  83  Ark.  588,  104  S.  W.  218,  railway  held  liable  for 
loss  caused  by  passenger  contracting  pneumonia  from  waiting  in  unfit 
room  for  delayed  train ;  St.  Louis  etc.  Ry.  Co.  v.  Harrison,  76  Ark.  434, 
89  S.  W.  54,  in  action  against  carrier  for  assault  by  conductor  during 
altercation  as  to  pass,  fact  that  defendant  negligently  wrote  wrong  date 
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on  pass  is  not  proximate  cause  of  injury;  Colorado  Mortgage  etc.  Co.  v. 
Giacomini,  55  Colo.  567,  L.  R.  A.  1915B,  304,  136  Pac.  1048,  owner  held 
liable  for  injury  to  passenger  in  defectively  constructed  elevator  in 
building  leased  as  hotel,  though  lease  provided  lessee  should  keep  ele- 
.  vator  in  repair ;  Union  Gold  Min.  Co.  v.  Crawford,  29  Colo.  524,  69  Pac. 
604,  holding  where  mine  owner  leased  a  level  having  an  ore  tramway 
running  to  a  shaft  which  was  operated  by  owner  for  benefit  of  lessees,  he 
is  liable  for  accident  to  employee  who  was  struck  by  a  car  started  by 
an  employee  of  lessee;  Cleveland  v.  Harries,  32  App.  D.  C.  305,  com- 
mander of  National  Guard  not  liable  for  drowning  of  enlisted  man  in 
naval  battalion  while  steering  launch,  immediate  cause  being  failure  of 
master  to  properly  handle  vessel;  Brennan  Construction  Co.  v.  Cum- 
berland, 29  App.  D.  C.  558>  15LR.A.  (H.  S.)  535,  escape  of  oil  from 
tanks  to  water  of  river  injuring  boats  is  proximate  cause  of  injury; 
Fererro  v.  Western  Union  Tel.  Co.,  9  App.  D.  C.  475,  35  L.  R.  A.  548, 
telegraph  company  is  liable  for  loss  due  to  mistake  in  sending  price 
stated  in  telegram;  Benedict  Pineapple  Co.  v.  Atlantic  etc.  R.  Co.,  55 
Fla.  528,  20  L.  R.  A-  (N.  S.)  92,  46  South.  737,  burning  of  nursery  cover 
by  fire  from  railroad  held  proximate  cause  of  loss  of  stock  by  exposure 
in  winter  weather;  Florida  etc.  Ry.  Co.  v.  Wade,  53  Fla.  627,  43  South. 
777,  statement  of  conductor  to  passenger  that  her  destination  was  next 
stop  held  not  proximate  cause  of  illness  due  to  stepping  off  without 
being  further  notified,  when  train  next  stopped,  into  water  at  place  not 
station ;  Moore  v.  Lanier,  52  Fla.  360,  42  South.  465,  one  negligently  per- 
mitting gas  to  escape  while  connecting  pipes  held  liable  for  injury  from 
explosion ;  Thornton  v.  Travelers'  Ins.  Co.,  116  Ga.  127,  94  Am.  St.  Rep. 
99,  42  S,  E.  289,  holding  liability  under  accident  policy  cannot  be  de- 
feated by  showing  that  existence  of  hernia  rendered  more  serious  the 
injury  resulting  from  the  accident;  Pilmer  v.  Boise  Traction  Co.,  14 
Idaho,  341,  125  Am,  St.  Rep.  161,  15  L.  R.  A.  (N.  S.)  254,  94  Pac.  436, 
proximate  cause  of  injury  to  plaintiff  in  being  run  over  by  street-car 
held  for  jury;  Heiting  v.  Chicago  etc.  Ry.  Co.,  252  HI.  472,  Ann.  Gas. 
1912D,  451,  96  N.  E.  845,  failure  of  railroad  to  fence  track  in  village 
held  proximate  cause  of  injury  to  child  on  right  of  way;  Illinois  Cent. 
R.  Co.  v.  Siler,  229  111.  395,  11  Ann.  Gas.  368,  15  L.  R.  A.  (N.  S.)  819, 
82  N.  E.  364,  negligence  of  railway  in  allowing  combustible  matter  to 
gather  along  track  held  proximate  cause  of  loss  to  adjacent  property  by 
fire  communicated  from  such  matter;  Cleveland  etc.  Ry.  Co.  v.  Patter- 
son, 37  Ind.  App.  623,  75  N.  E.  859,  negligence  of  railway  in  requiring 
engineer  to  work  in  cab  with  covered  windows  held  proximate  cause  of 
injury  to  him  caused  directly  by  bursting  of  water-gauge;  Knouff  v. 
City  of  Logansport,  26  Ind.  App.  206,  59  N.  E.  349,  holding  where  there 
was  an  unguarded  abutment  into  a  river  caused  by  the  extension  of  a 
street  beyond  the  bridge,  a  pedestrian  who  fell  off  the  end  of  the  street 
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in  an  attempt  to  avoid  collision  may  recover  against  the  city;  Chicago 
etc.  R.  R.  Co.  v.  Ross,  24  Ind.  App.  228,  56  N.  E,  463,  holding  where 
fire  negligently  started  on  right  of  way  of  one  railroad  and  burned  corn 
in  cars  of  another  railroad,  the  first  railroad  is  liable  to  owner  of  corn ; 
Atchison  etc.  Ry.  Co.  v.  Dickens,  7  Ind.  Ter.  31,  103  S.  W.  755,  servant 
working  in  cinder-pit  held  to  assume  risk  from  absence  of  barriers  across 
track  at  pit;  Green- Wheeler  Shoe  Co.  v.  Chicago  etc.  Ry.  Co.,  130  Iowa, 
129, 106  N.  W.  499,  carrier  liable  for  loss  of  goods  by  act  of  God  where 
carrier  negligently  delayed  shipment;  Fishbum  v.  Burlington  etc.  Ry. 
Co.,  127  Iowa,  492,  103  N.*W.  485,  applying  rule  where  boy  injured  by 
falling  of  snow  fence  defectively  constructed  had  earlier  in  the  day 
found  panel  down  and  put  it  in  place;  Watters  v.  Waterloo,  126  Iowa, 
204,  206,  101  N.  W.  873,  874,  where  plaintiff  fell  through  defective  side- 
walk and  suffered  from  dizziness,  such  fall  and  dizziness  not  proximate 
cause  of  injury  sustained  by  Subsequent  fall  on  another  street  due  to 
failure  to  clear  away  ice;  Hartman  v.  Atchison  etc.  Ry.  Co.,  94  Kan. 
191,  193,  L.  R.  A.  1915D,  663,  146  Pac.  337,  338,  negligent  railway  colli- 
sion held  proximate  cause  of  injury  done  by  cattle  escaping  from  wreck ; 
Continental  Casualty  Co.  v.  Calvin,  77  Kan.  573,  95  Pac.  570,  infection 
due  to  injury  itself,  cannot  be  proximate  cause  of  death  under  accident 
policy  excluding  "infection";  Schwarzschild  v.  Weeks,  72  Kan.  197,  4 
L.  R.  A.  (N.  S.)  515,  83  Pac.  408,  applying  rule  in  action  by  servant  for 
injuries  caused  by  operation  of  beef -hoist  in  packing-house;  Missouri 
etc.  Ry.  Co.  v.  Columbia,  65  Kan.  398,  401,  69  Pac.  341,  holding  where 
several  grain  doves  piled  with  grain  are  blown  down  on  track  by  a  gale 
of  wind,  and  fireman  of  locomotive  was  killed  by  derailment  of  train, 
the  proximate  cause  of  the  death  was  the  wind;  Consolidated  Electric 
Light  etc.  Co.  v.  Koepp,  64  Kan.  737,  68  Pac.  609,  holding  the  proximate 
cause  of  injury  was  not  attaching  private  telephone  wire  to  plaintiff's 
electric-light  poles;  Louisville  Home  Telephone  Co.  v.  Gasper,  123  Ky. 
135,  9  L.  R.  A.  (N.  S.)  548,  93  S.  W.  1060,  leaving  guy-wire  in  alley 
held  proximate  cause  of  overturning  plaintiff's  buggy,  though  negligently 
driven;  Union  Pac.  Ry.  Co.  v.  McCollum,  2  Kan.  App.  324,  43  Pac.  98, 
railroad  held  liable  for  burning  of  buildings  four  miles  from  tracks  by 
fire  set  from  road  and  caused  by  wind;  Chicago  etc.  Ry.  Co.  v.  Bell, 
1  Kan.  App.  76,  41  Pac.  211,  negligence  in  backing  cars  held  not 
proximate  cause  of  injury  to  passenger  remaining  in  car  after  reaching 
destination ;  Rossey  v.  Lawrence  &  Hamilton,  123  La.  1059,  17  Ann.  Cas. 
484,  49  South.  706,  negligent  exposure  of  gearing  held  proximate  cause 
of  injury  to  boy  slipping  and  thrusting  hand  into  gearing;  Baltimore 
City  etc.  Ry.  Co.  v.  Tanner,  90  Md.  319,  45  Atl.  189,  holding  expert  may 
give  his  opinion  as  to  whether  deafness  was  natural  and  probable  result 
of  accident;  Sullivan  v.  Modern  Brotherhood  of  America,  167  Mich. 
534,  Ann.  Oas.  1913A,  1116,  42  L.  R.  A.  (N.  S.)  140,  133  N.  W.  490, 
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loss  of  eye  from  inflammation  caused  by  splashing  held  to  be  accidental 
under  accident  policy ;  Neidhardt  v.  City  of  Minneapolis,  112  Minn.  154, 
29  L.  R.  A.  (N.  S.)  822,  127  N.  W.  486,  where  one  is  forced  to  go  off 
side  of  highway  by  passing  vehicle,  and  is  injured  by  falling  in  opening, 
leaving  opening  unguarded  is  proximate  cause  of  injury;  Evans  v. 
Chicago  etc.  Ry.  Co.,  109  Minn.  75,  26  L.  R.  A.  (N.  S.)  278,  122  N.  W. 
879,  violation  of  law  in  bringing  glandered  horse  in  State  held  proximate 
cause  of  loss  to  purchaser  from  whom  it  was  taken  by  law  and  killed; 
Paquin  v.  Wisconsin  Cent.  Ry.  Co.,  99  Minn.  175,  108  N.  W.  884,  failure 
to  fence  tracks  held  proximate  cause  of  injury  to  trespassing  child; 
La  Londe  v.  Peake,  82  Minn.  126,  84  N.  W.  727,  holding  where  plaintiff's 
horse  took  fright  in  street  and  backed  into  an  unguarded  cellar  where 
plaintiff  was  injured,  the  fright  of  the  horse  and  not  the  unguarded 
cellar  was  the  proximate  cause  of  the  accident ;  Hansen  v.  St.  Paul  Gas- 
light Co.,  82  Minn.  87,  84  N.  W.  728,  nolding  under  allegations  that 
certain  flowers  not  killed  by  escaping  gas  were  rendered  valueless  by 
the  destruction  of  other  flowers  by  gas,  the  proximate  cause  of  the  in- 
jury was  the  escaping  gas;  Brady  v.  Kansas  City  etc.  R.  Co.,  206  Mo. 
537,  102  S.  W.  986,  act  of  brakeman  in  going  between  cars  to  uncouple 
them  held  not  proximate  cause  of  injury  to  foot  by  falling  on  track; 
Blackburn  v.  Southwest  Missouri  R.  Co.,  180  Mo.  App.  560,  167  S.  W. 
460,  electric  company  held  liable  for  injury  to  house  mover  from  un- 
insulated wires  strung  on  telephone  poles;  Lyman  v.  Dale,  156  Mo.  App. 
431,  136  S.  W.  761,  owner  leading  mule  through  street  held  liable  for 
injury  to  buggy  when  mule  became  frightened  and  came  in  contact  with 
buggy  wheel;  Luehrmann  v.  Laclede  Gaslight  Co.,  127  Mo.  App.  220, 
104  S.  W.  1130,  electric  company  not  liable  where  injury  caused  by 
driving  into  wires  which  trespassers  had  thrown  over  light  wires; 
Bokamp  v.  Chicago  etc.  Ry.  Co.,  123  Mo.  App.  284,  100  S.  W.  692, 
proximate  cause  of  injury  to  workman  by  overturning  of  girder  which 
he  and  others  attempted  to  move  with  clinch  bars  held  question  for 
jury;  Foley  v.  McMahon,  114  Mo.  App.  445,  90  S.  W.  113,  where  driver 
did  not  know  of  defect  in  harness,  and  when  it  broke  he  alighted  to 
repair  it,  and  while  he  had  foot  in  front  of  wheel  team  started  and 
crushed  foot,  furnishing  defective  harness  not  proximate  cause  of  in- 
jury ;  McKibbin  v.  F.  E.  Bax  &  Co.,  79  Neb.  580,  581,  126  Am.  St.  Rep. 
677,  13  L.  R.  A.  (N.  S.)  646,  113  N.  W.  159,  unlawful  sale  of  poison  to 
minor  is  not  proximate  cause  of  injury  to  another  minor  to  whom  it 
was  administered ;  Bell  v.  Rochef ord,  78  Neb.  311,  126  Am,  St.  Rep.  595, 
113  N.  W.  158,  weight  of  plaintiff  on  insecure  scaffold  not  proximate 
cause  of  fall ;  Konig  v.  Nevada-California  Or.  Ry.  Co.,  36  Nev.  212,  213, 
220,  135  Pac.  152,  153,  155,  defect  in  saw  held  proximate  cause  of  in- 
jury to  one  using  same,  and  not  his  manner  of  using  it;  Gage  v.  Boston 
etc.  R.  R.  Co.,  77  N.  H.  295,  L.  R.  A.  1915A,  363,  90  Atl.  858,  railway 
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not  liable  when  plaintiff  drove  automobile  into  train  at  crossing  on  dark 
night;  Wilson  v.  Northern  Pac.  Ry.  Co.,  30  N.  D.  482,  485,  L.  R.  A. 
1915E,  991,  153  N.  W.  437,  438,  9  N.  C.  C.  A.  1069,  wife  of  settler 
injured  by  overwork  in  putting  out  prairie  fire  held  entitled  to  damages 
from  railroad  setting  fire ;  Deligny  v.  Tate  Furniture  Co.,  170  N.  C.  199, 
86  S.  E.  985,  holding  it  made  no  difference  whether  one  or  all  of  alleged 
acts  of  negligence  in  combination  caused  injury,  if  any  one  sufficient; 
Norman  v.  Charlotte  etc.  Ry.  Co.,  167  N.  C.  545,  83  S.  E.  840,  negligent 
operation  of  car  at  unlawful  speed  held  proximate  cause  of  injury  to 
pedestrian  under  last  clear  chance  rule;  Hardy  v.  Hines  Bros.  Lumber 
Co.,  160  N.  C.  120,  121,  125,  42  L.  R.  A.  (N.  S.)  769,  75  S.  E.  857,  858, 
859,  fire  set  by  railroad  which  died  down  for  several  days,  and  then 
spread  to  plaintiff's  property,  held  proximate  cause  of  loss;  Harton  v. 
Forest  City  Telephone  Co.,  146  N.  C.  438,  14  Ann.  Oas.  390,  14  L.  R.  A. 
(N.  S.)  956,  59  S.  E.  1025,  telephone  company  not  liable  for  injury  caused 
by  pole  which  had  first  fallen  in  road  and  was  then  propped  up  in  dan- 
gerous position  by  third  person;  Knott  v.  Cape  Fear  etc.  R.  Co.,  142  N.  C. 
242,  55  8.  E.  151,  and  Thomas  v.  Hammer  Lumber  Co.,  153  N.  C.  355,  32 
L.  R.  A.  (N.  S.)  584,  69  S.  E.  276,  both  holding  negligence  in  permitting 
combustible  matter  to  collect  on  right  of  way  was  proximate  cause  of 
loss  by  fire  to  adjacent  owner,  spread  from  such  matter;  Harton  v. 
Forest  City  Telephone  Co.,  141  N.  C.  464,  54  S.  E.  302,  where  telephone 
company  allows  pole  on  highway  to  remain  in  dangerous  position,  and 
it  falls  and  is  removed  by  traveler  to  clear  road,  and  later  fell  on  dece- 
dent, telephone  company  is  liable;  St.  Louis  etc.  R.  Co.  v.  Criner,  41  Okl. 
261,  263,  137  Pac.  707,  708,  where  woman  miscarried  after  difficult  rail- 
way journey,  causal  connection  with  negligence  of  carrier  must  be 
shown;  Chicago  etc.  Ry.  Co.  v.  Moore,  36  Okl.  452,  43  L.  R.  A.  (N.  S.) 
701,  129  Pac.  68,  failure  to  inspect  and  repair  engine  held  proximate 
cause  of  injury  to  fireman  in  attempting  to  repair  it  when  it  broke  down 
on  the  road ;  Hughes  v.  Chicago  etc.  Ry.  Co.,  35  Okl.  486,  130  Pac.  592, 
instruction  as  to  proximate  cause  disapproved;  Stephens  v.  Oklahoma 
City  Ry.  Co.,  28  Okl.  347,  S3  L.  R.  A.  (N.  S.)  1007,  114  Pac.  613,  carrier 
not  liable  for  death  of  intending  passenger,  under  facts  of  case ;  Mayne 
v.  Chicago  etc.  Ry.  Co.,  12  Okl.  16,  69  Pac.  935,  applying  rule  in  holding 
railroad  blocking  usual  crossing  to  depot  with  freight  train  is  not  liable 
for  injury  to  passenger  compelled  to  choose  other  route  to  reach  train; 
Chambers  v.  Everding  &  Farrell,  71  Or.  538,  143  Pac.  620,  fire  burning 
out  props  from  under  logs  causing  them  to  roll  and  do  injury  held 
proximate  cause,  not  cutting  of  logs ;  Merrill  v.  Missouri  Bridge  &  Iron 
Co.,  69  Or.  600,  140  Pac.  444,  owner  not  liable  to  employee  of  independ- 
ent contractor  for  injury  from  administering  poison  by  third  person 
from  bottle  in  owner's  office  to  which  employee  had  been  taken  to  treat 
injury  to  hand;  Mayrant  v.  City  of  Columbia,  77  S.  C.  286,  10  L.  R.  A. 
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(N.  S.)  1094,  57  S.  E.  858,  city  held  liable  where  negligent  construction 
of  drainage  system  permitted  water  to  collect  on  plaintiff's  property  mak- 
ing premises  unhealthy;  Louisean  v.  Arp,  21  S.  D.  573, 180  Am.  St.  Rep. 
741,  14LE.A.  (N.  S.)  855,  114  N.  W.  703,  permitting  colts  to  run  at 
large  on  highway  adjacent  to  lands  of  another  is  not  proximate  cause 
of  injury  to  colt  of  latter  being  injured  by  intervening  barb-wire  fence; 
American  Lead  Pencil  Co.  v.  Nashville  etc.  Ry.,  124  Tenn.  72, 32  L.  R.  A. 
(N.  S.)  323,  134  S.  W.  617,  starting  fire  in  stove  in  warehouse  by  em- 
ployee held  proximate  cause  of  loss  of  car  of  goods  on  switch  alongside; 
Chattanooga  Light  etc.  Co.  v.  Hodges,  109  Tenn.  339,  70  S.  W.  617,  hold- 
ing where  employee  ran  from  burning  building  to  give  alarm  and  re- 
turned to  building  for  purpose  of  using  telephone,  where  he  was  burned 
to  death,  the  owner  of  the  building  is  not  liable;  Brush  Electric  Light 
etc.  Co.  v.  Lcfevre,  93  Tex.  607,  77  Am.  St.  Rep.  900,  57  S.  W.  641, 
holding  no  negligence  can  be  imputed  to  lighting  company  where  dece- 
dent went  upon  top  of  awning  and  in  falling  grasped  a  live  wire  and 
was  killed;  Missouri  etc.  Ry.  Co.  v.  Raney,  44  Tex.  Civ.  519,  99  S.  W. 
589,  act  of  railway  ticket  agent  infected  with  smallpox  in  exposing  him- 
self to  plaintiff  when  purchasing  tickets,  was  proximate  cause  of  plain- 
tiff's wife  contracting  disease  from  plaintiff;  Atchison  etc.  Ry.  Co.  v. 
Seeger,  44  Tex.  Civ.  542,  98  S.  W.  896,  defect  of  engine  held  not  proxi- 
mate cause  of  moving  of  engine  and  injury  to  fireman  under  it,  when 
engineer  could  control  engine  despite  defect;  Galveston  etc.  Ry.  Co.  v. 
Paschall,  41  Tex.  Civ.  363,  92  S.  W.  449,  instruction  as  to  proximate 
cause  in  action  for  injury  to  brakeman  approved;  Waters-Pierce  Oil 
Co.  v.  Davis,  24  Tex.  Civ.  514,  60  S.  W.  457,  holding  where  person  bought 
most  dangerous  gasoline  on  market  and  was  not  warned  by  seller,  he 
is  liable  for  death  of  purchaser  by  explosion  of  the  gasoline;  Edgar  v. 
Rio  Grande  Western  Ry.  Co.,  32  Utah,  340,  125  Am,  St.  Rep.  867,  11 
L.  R.  A.  (N.  S.)  738,  90  Pac.  748,  where  fireman  killed  by  engine  run- 
ning into  open  switch,  which  defendant  left  unlocked,  leaving  switch 
unlocked  held  not  proximate  cause;  Sipes  v.  Puget  Sound  Electric  Ry. 
Co.,  54  Wash.  54,  102  Pac.  1059,  negligence  of  railroad  in  failing  to 
promulgate  proper  rules  for  flagging  held  proximate  cause  of  collision 
at  crossing;  Goc  v.  Northern  Pac.  Ry.  Co.,  30  Wash.  659,  71  Pac.  183, 
holding  where  servant  employed  about  machinery  slipped  and  in  falling 
struck  an  unguarded  lever  and  started  machinery  which  ground  his  hand, 
if  it  was  negligent  to  leave  machinery  ready  to  be  set  in  motion  the 
defendant  is  liable;  Anderson  v.  Baltimore  etc.  R.  Co.,  74  W.  Va.  19, 
21,  51  L.  R.  A.  (N.  S.)  888,  81  S.  E.  580,  581,  negligence  in  permitting 
escape  of  car  at  mine  having  defective  brakes,  causing  injury  and  not 
furnishing  defective  car,  held  proximate  cause;  Van  Dyke  v.  Grand 
Trunk  Ry.  Co.,  84  Vt.  226,  Ann.  Oas.  1913A,  640,  78  Atl.  964,  in  deter- 
mining whether  railroad  was  negligent  in  causing  forest  fires,  extreme 
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dryness  of  season  conld  be  considered;  Metropolitan  Life  Ins.  Co.  v. 
Hartman,  174  Fed.  805,  98  C.  C.  A.  509,  arguendo ;  G.  B.  etc.  Ry.  Co.  v. 
Eagles,  9  Colo.  547,  13  Pac.  698,  Coley  v.  Statesville,  121  N.  C.  317,  28 
S.  E.  486,  Hartvig  v.  N.  P.  Lumber  Co.,  19  Or.  525,  25  Pac.  359,  Jones  v. 
George,  61  Tex.  352,  48  Am.  Rep.  284,  and  Johnson  v.  Gulf  etc.  Ry.  Co., 
2  Tex.  Civ.  App.  142,  21  S.  W.  276,  all  following  rule;  Scheffer  v.  Rail- 
road, 105  U.  S.  251,  26  L.  Ed.  1071,  where,  because  of  collision,  person's 
mind  afterward  became  disordered,  and  he  killed  himself,  the  railroad 
was  not  liable;  Crandall  v.  Goodrich  Trans.  Co.,  11  Biss.  525,  16  Fed. 
82,  holding  steamer  liable  for  destruction  of  house,  catching  from  plan- 
ing-mill,  fired  by  sparks  from  steamer;  The  Young  America,  2i  Blatchf. 
485,  31  Fed.  753,  holding  tug  not  liable  for  leaving  tow  without  a  guard, 
after  the  accident;  Washburn  v.  Western  Ins.  Co.,  29  Fed.  Cas.  330, 
if  the  explosion  was  caused  by  a  fire,  the  latter  was  the  cause  of  the 
entire  loss;  Omslaer  v.  Philadelphia  Co.,  31  Fed.  361,  holding  party 
placing  gas-main  in  river  liable  to  injury  to  boat ;  Pearce  v.  Humphreys, 
34  Fed.  284,  holding  that  question  of  negligence  was  properly  submitted 
to  jury ;  The  Borden  town,  40  Fed.  689,  holding  vessel  negligently  failing, 
to  detach  boat  from  rest  of  the  tow  was  liable  for  a  subsequent  injury; 
Mould  v.  The  New  York,  40  Fed.  902,  holding  steamer  was  liable  only 
for  such  damage  as  would  naturally  result  from  such  injury  to  a  sea- 
worthy boat ;  Wheelwright  v.  Walsh,  44  Fed.  381,  holding  party  not  lia- 
ble for  any  loss  not  arising  directly  from  the  contract;  The  Brinton,  50 
Fed.  582,  holding  boatman  remaining  aboard  after  collision  cannot 
charge  injury  to  health,  resulting  therefrom,  to  collision;  Cincinnati 
etc.  Ry.  Co.  v.  Mealer,  50  Fed.  728,  1  C.  C.  A.  633,  holding  that  the 
stumbling,  and  not  the  defective  drawbar,  was  the  proximate  cause  of 
the  injury;  Chicago  etc.  Ry.  Co.  v.  Elliott,  55  Fed.  952,  20L.R.A.  585, 
5  C.  C.  A.  347,  holding  that  statement  of  conductor  was  not  the  proxi- 
mate cause  of  the  injury;  Travelers'  Ins.  Co.  v.  Melick,  65  Fed.  180, 
186,  27  L.  R.  A.  680,.  634,  12  C.  C.  A.  544,  upholding  instruction  that  if 
party,  while  in  frenzy,  because  of  his  wounds,  out  his  throat,  the  wounds 
were  the  proximate  cause  of  his  death;  Phenix  Ins.  Co.  v.  Charleston 
Bridge  Co.,  65  Fed.  632,  13  C.  C.  A.  58,  upholding  instruction  that  if 
the  originating,  dominating  cause  of  the  loss  was  the  cyclone,  insurers 
were  liable;  Long- Island  R.  Co.  v.  Killien,  67  Fed.  368,  14  C.  C.  A.  418, 
holding  vessel  violating  statutory  regulation  is  not  responsible  for  colli- 
sion which  would  not  have  occurred  if  other  vessel  had  exercised 
ordinary  care;  Finalyson  v.  Utica  Mining  etc.  Co.,  67  Fed.  512,  14 
C.  C.  A.  492,  holding  there  was  not  sufficient  evidence  to  sustain  a 
verdict  for  plaintiff;  St.  Louis  etc.  Ry.  Co.  v.  Bennett,  69  Fed.  528,  16 
C.  C.  A.  300,  holding  party  not  liable  for  injuries  which  could  not  have 
been  foreseen;  Hughes  v.  Pullman's  Palace  Car  Co.,  74  Fed.  501,  where 
railroad  did  not  heat  ear,  passenger  could  recover  for  injury  to  eyes. 
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caused  by  cold;  Western  Commercial  Travelers'  Assn.  v.  Smith,  85  Fed. 
405,  40  L.  R.  A.  656,  29  C.  C.  A.  223,  holding,  if  disease,  resulting  in 
death,  is  the  effect  of  an  accident,  the  death  is  attributable  to  accident 
alone;  The  Joseph  B.  Thomas,  86  Fed.  665,  46  L.  R.  A.  58,  30  C.  C.  A. 
333,  holding  placing  of  keg  on  pile  of  hatch  covers,  the  proximate  cause, 
though  they  were  negligently  piled ;  Berlin  Mills  Co.  v.  Croteau,  88  Fed. 
863,  32  C.  C.  A.  126,  holding  misapprehension  of  workman's  signal  was 
the  direct  cause  of  the  injury,  and  mill  owner  was  not  liable;  Rabe  v. 
Consolidated  Ice  Co.,  91  Fed.  458,  holding  good,  complaint  that  plain- 
tiff, an  employee  of  defendant,  received  injuries  through  failure  of  lat- 
ter to  guard  a  dangerous  set-screw,  of  which  he  was  in  ignorance; 
Thompson  v.  Louisville  etc.  R.  R.  Co.,  91  Ala.  499,  500,  11  L  R.  A, 
147,  8  South.  407,  holding  erroneous,  charge  that  death  could  not  be 
the  result  of  both  the  wounds  and  the  poison ;  Western  Ry.  Co.  v.  Mutch, 
97  Ala.  197,  38  Am.  St.  Rep.  182,  21  L.  R.  A.  817, 11  South.  895,  holding 
that  causal  connection  must  exist  between  negligence  and  injury;  Pull- 
man Palace  Car  Co.  v.  Barker,  4  Colo.  346,  34  Am.  Rep.  90,  holding 
plaintiff's  being  unwell  was  the  proximate  cause  of  the  subsequent  ill- 
ness; Colorado  Coal  etc.  Co.  v.  Lamb,  6  Colo.  App.  259,  40  Pac.  253, 
holding  that  party  is  only  liable  for  the  probable  consequences  of  his 
wrongful  act;  Pullman's  Palace  Car  Co.  v.  Laack,  143  111.  260,  18 
L.  R.  A.  220,  32  N.  E.  290,  holding  it  sufficient  that  wrongdoer,  by  the 
exercise  of  ordinary  care,  might  have  foreseen  that  some  injury  would 
follow  his  negligence;  Louisville  etc.  Ry.  Co.  v.  Krinning,  87  Ind.  355, 
holding  good,  complaint  averring  negligence  of  railroad  in  accumulating 
combustibles,  which,  ignited  by  its  engines,  caused  fire  to  defendant's 
property;  Louisville  etc.  Ry.  Co.  v.  Nitsche,  126  Ind.  235,  236,  22 
Am.  St.  Rep.  586, 587,  9LR.A.  752,  26  N.  E.  53,  holding  railroad  liable 
where  fire  smoldering  in  turf  was  revived  by  wind;  Ohio  etc.  Ry.  Co.  v. 
Trowbridge,  126  Ind.  395,  26  N.  E.  65,  holding  handcar  in  highway 
frightening  horse,  the  proximate  cause  of  the  injury;  New  York  etc. 
R.  R.  Co.  v.  Perriguey,  138  Ind.  420,  34  N.  E.  234,  holding  proximate 
cause  of  injury  was  negligence  of  fellow-servant  in  disobeying  order; 
Lake  Shore  etc.  R.  R.  Co.  v.  Wilson,  11  Ind.  App.  491,  38  N.  E.  344, 
holding  railroad,  negligently  leaving  switch  open,  liable  for  killing  of 
fireman,  though  engineer  violated  a  rule;  Chicago  etc.  R.  Co.  v.  Kreig, 
22  Ind.  App.  405,  53  N.  E.  1037,  holding  railroad  liable  where  fire  passed, 
without  intervention  of  human  agency,  to  plaintiff's  barn;  Small  v. 
C,  R.  I.  etc.  R.  Co.,  55  Iowa,  593,  8  N.  W.  442,  that  fire  was  communi- 
cated to  plaintiff's  elevator  by  another  building  did  not  render  the 
damages  too  remote;  Tasker  v.  Stanley,  153  Mass.  150,  10  L.  R.  A.  469, 
26  N.  E.  418,  in  action  for  procuring  plaintiff's  wife  to  leave  him,  de- 
fendant may  disprove  any  such  intent;  Spade  v.  Lynn  etc.  R.  R.  Co., 
168  Mass.  289,  60  Am.  St.  Rep.  396,  38  L.  R.  A.  513,  47  N.  E.  9,  holding 
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there  could  be  no  recovery  for  mere  fright  and  mental  disturbance; 
Perry  v.  Cobb,  88  Me.  447,  34  Atl.  280,  dismissing  bill  where  principal 
damage  resulted  from  inherent  qualities  of  cargo;  Lewis  v.  Flint  etc. 
Ry.  Co.,  54  Mich.  59,  63,  52  Am.  Rep.  792,  796, 19  N.  W.  745,  747,  hold- 
ing railroad's  negligence  in  carrying  passenger  by  station  was  not  the 
proximate  cause  of  subsequent  accident;  Lillibridge  v.  McCann,  117 
Mich.  88,  41  L.  R.  A.  384,  75  N.  W.  290,  holding  existing  wind  at  time 
of  fire  not  an  intervening  cause;  Johnson  v.  Chicago  etc.  Ry.  Co.,  31 
Minn.  61,  16  N.  W.  490,  holding  injury  not  too  remote  where  building 
caught  fire  from  a  distant  barn;  Ransier  v.  Minneapolis  etc.  Ry.  Co.,  32 
Minn.  334,  20  N.  W.  333,  holding  defective  brake  the  proximate  cause, 
though  speed  of  train  contributed;  M'Cord  v.  Western  Union  Tel.  Co., 
39  Minn.  186,  12  Am.  St  Rep.  640,  1  L.  E.  A.  146,  39  N.  W.  317,  hold- 
ing company  liable  where  agent  forged  telegram  and  appropriated 
money  sent;  Christy  v.  Hughes,  24  Mo.  App.  278,  holding  plaintiff  must 
bring  injury  within  the  reasonable  contemplation  of  wrongdoer ;  Morgan 
v.  Durfee,  69  Mo.  479,  38  Am.  Rep.  545,  holding  one  opposing  force  with 
force  not  liable  for  unforeseen  circumstances;  Crete  v.  Childs,  11  Neb. 
257,  9  N.  W.  56,  holding  defendant  not  liable  for  injuries  caused  by 
negligent  employing  of  medical  aid ;  Hammill  v.  Pennsylvania  R.  R.  Co., 
56  N.  J.  L.  379,  24  L.  R.  A.  535,  29  Atl.  154,  holding  wrongdoer  liable 
for  the  ordinary  and  natural  consequences,  following  intervening  causes 
set  in  motion  by  him;  Lutz  v.  Atlantic  etc.  R.  Co.,  6  N.  M.  508,  514, 
16  L.  R.  A.  827,  829,  30  Pac.  916,  918,  holding  that  proximate  cause  was 
negligence  of  fellow-servants  in  handling  second  train,  and  not  the  fail- 
ure of  railroad  to  furnish  a  caboose;  Ehrgott  v.  Mayor  etc.  of  New 
York,  96  N.  Y.  281,  48  Am-  Rep.  626,  holding  no  error,  when  court 
refused  to  charge  that  defendant  was  only  liable  for  such  damage  as 
might  reasonably  be  supposed  to  have  been  in  the  contemplation  of  the 
parties ;  Boss  v.  Northern  etc.  R.  R.  Co.,  2  N.  D.  139,  33  Am.  St.  Rep. 
764,  49  N.  W.  658,  holding  that  the  neglect  of  duty  must  have  been 
the  proximate  cause  of  the  injury;  Ahern  v.  Oregon  Tel.  etc.  Co.,  24  Or/ 
289,  291,  22  L.  R.  A.  639,  640,  33  Pac.  406,  holding  telephone  company, 
leaving  wire  on  sidewalk,  which  came  in  contact  with  trolley  and  shocked 
a  person,  is  liable;  Mack  v.  South  Bound  R.  R.  Co.,  52  S.  C.  336,  68 
Am.  St.  Rep.  922,  40  L.  R.  A.  684,  29  S.  E.  910,  holding  railroad  liable 
for  mental  and  physical  injuries  following  fright  caused  by  negligence; 
State  v.  Ruth,  9  S.  D.  92,  68  N.  W.  191,  holding  commissioner  liable 
for  not  making  a  permanent  estimate  of  school  fund,  which  therefore 
remained  uninvested;  Eames  v.  Texas  etc.  Ry.  Co.,  63  Tex.  666,  holding 
company  liable  for  injury  to  cattle,  due  to  failure  to  cut  down  brush; 
Missouri  etc.  Ry.  Co.  v.  McFadden  Bros.,  89  Tex.  146,  33  S.  W.  855, 
holding  that  danger  ought  reasonably  to  have  been  anticipated  and 
carrier  was  liable;  Texas  etc.  Ry.  Co.  v.  Bigham,  90  Tex.  227,  38  S.  W. 
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164,  whether  independent  intervening  cause  renders  original  act  too 
remote  depends  on  whether  it  should  have  been  foreseen;  Sickles  v. 
Missouri  etc.  Ry.  Co.,  13  Tex.  Civ.  App.  439,  35  S.  W.  495,  where,  pas- 
senger leaving  car  because  too  cold,  was  injured,  failure  to  heat  car 
was  not  the  proximate  cause;  Tyler  v.  Ricamore,  87  Va.  470,  12  S.  E. 
800,  holding  it  error  not  to  charge  that  if  lire  was  carried  on  by  un- 
usual wind,  damages  were  too  remote;  Brown  v.  Chicago  etc.  Ry.  Co., 
54  Wis.  359,  41  Am.  Rep.  50,  11  N.  W.  363,  holding  proximate  conse- 
quences to  be  those  occurring  without  any  intermediate  independent 
cause;  Atkinson  v.  Goodrich  Transp.  Co.,  60  Wis.  161,  18  N.  W.  773, 
holding  party  is  not  liable  for  injuries  which  could  not  have  been  fore- 
seen; Wieting  v.  Millston,  77  Wis.  531,  46  N.  W.  881,  holding  party  could 
recover  for  a  second  breaking  of  leg,  due  to  its  weakened  condition; 
O'Connor  v.  Chicago  etc.  R.  Co.,  92  Wis.  615,  66  N.  W.  796,  refusing  to 
allow  complaint  to  be  amended  by  the  insertion  of  an  independent  claim; 
Davis  v.  Chicago  etc.  R.  Co.,  93  Wis.  483,  57  Ahl  St.  Rep.  940,  33 
L.  R.  A.  658,  67  N.  W.  19,  holding  there  could  be-  no  recovery  unless 
such  accident  could  reasonably  have  been  foreseen  by  competent  men; 
Andrews  v.  Chicago  etc.  R.  Co.,  96  Wis.  357,  71  N.  W.  375,  holding  find- 
ing that  injuries  were  occasioned  "by  reason  of  the  negligent  act"  is  not 
sufficient  to  establish  that  it  was  the  proximate  cause;  McFarlane  v. 
Sullivan,  99  Wis.  363,  holding  that  proximate  cause  of  the  injury  was 
the  manner  of  driving,  and  not  defect  in  highway;  dissenting  opinion 
in  Lake  Shore  etc.  R.  R.  Co.  v.  Wilson,  11  Ind.  App.  501,  38  N.  E.  348, 
majority  holding  railroad  negligently  leaving  switch  open  is  liable  for 
killing  of  fireman,  though  engineer  violated  a  rule ;  dissenting  opinion  in 
Small  v.  C,  R.  I.  etc.  R.  Co.,  50  Iowa,  355,  majority  construing  statute 
so  as  not  to  hold  railroad  absolute  insurers  for  all  property  destroyed 
by  their  fires. 

Distinguished  in  Cerrillos  etc.  R.  R.  Co.  v.  Deserant,  9  N.  M.  60,  49 
Pac.  810,  holding  master  not  liable  if  servant  acquiesced  in  his  negli- 
gence, without  complaint;  dissenting  opinion  in  Harton  v.  Forest  City 
Telephone  Co.,  141  N.  C.  469,  54  S.  E.  304,  majority  holding  telephone 
company  liable  when  defective  pole  fell  on  road,  was  removed  by 
traveler  to  clear  road,  and  later  fell  on  decedent. 

Denied  in  Small  v.  C,  R.  I.  etc.  R.  Co.,  50  Iowa,  346,  construing  stat- 
ute as  not  making  railway  absolute  insurers  for  all  property  destroyed 
by  its  fires. 

Proximate  and  remote  cause — Communication  of  fire.    Note,  35  Am. 
Rep.  650. 

Proximate  and  remote  damages.    Note,  41  Am.  Rep.  57. 
Proximate  and  remote  cause.    Note,  36  Am.  St.  Rep.  809,  851. 
Fires — Proximate  and  remote  cause.    Note,  50  Am.  Rep.  8L 
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Negligence — Proximate  cause.    Note,  50  Am.  Rep.  569. 

Liability  for  fire  due  to .  inadequacy  of  water  supply.  Note,  23 
L.  R.  A.  147. 

Proximate  cause  of  injuries  following  runaway.  Note,  5  L.  R.  A. 
(N.  S.)  37S. 

Anticipation  as  element  of  proximate  cause.  Note,  11  L.  R.  A. 
(N.  S.)  685. 

Stranger's  act  in  attempting  to  remedy  defect  in  highway  as  inter- 
vening cause  of  injury  to  traveler.  Note,  14  L.  R.  A.  (N.  8.) 
957. 

If  building  he  set  on  fire  by  negligence,  and  an  adjoining  building  be 
destroyed  without  any  negligence  of  occupants  of  first,  destruction  of 
second  Is  due  to  the  negligent  act  that  destroyed  the  first. 

Approved  in  Isham  v.  Dow,  70  Vt.  592,  67  Am.  St  Rep.  694,  45 
L.  R.  A.  92,  41  Atl.  586,  where  dog  ran  home  and  injured  owner's  wife, 
the  shooter  was  held  liable. 

Liability  for  natural  and  probable  consequences  of  one's  own  negli- 
gence.   Note,  96  Am.  Dec.  649. 

Liability  for  setting  fires  which  spread  to  property  of  others.  Note, 
21  L  B.  A.  259. 

Finding  of  jury  that  the  burning  of  mill  and  lumber  was  caused  by  the 
negligent  burning  of  the  elevator  was  in  effect  a  finding  that  there  was  no 
intervening  and  Independent  cause  between  the  negligent  conduct  of 
defendants  and  injury  to  plaintiffs. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  Matthews,  165  U.  S.  21, 
41  L.  Ed.  619,  17  Sup.  Ct.  250,  where  liability  of  railroad  was  fixed  by 
statute. 

Erection  of  building  near  railroad  track  as  contributory  negligence 
barring  recovery  for  injury  by  fire  set  by  railroad.  Note,  8  Ann. 
Oas.  442. 

Recovery  for  physical  injury  from  fright.  Note,  8  L.  R.  A.  (N.  S.) 
50. 

Burden  of  proving  negligence.    Note,  18  E.  R.  0.  718. 

Enhancement  by  inevitable  accident  of  damages  from  negligence  as 
a  defense.    Note,  18  E.  R.  0.  736. 

Liability  for  injury  due  to  neglect  of  statutory  precautions.  Note, 
19  E*  R.  0.  54. 

Miscellaneous.  Cited  in  Lesser  Cotton  Co.  v.  St.  Louis  etc.  Ry.  Co., 
114  Fed.  143,  52  C.  C.  A.  95,  holding  not  error  to  refuse  to  charge  that 

IX— 46 


94 U.S. 477-492         NOTES  ON  U.  S.  REPORTS.  722 

greater  care  against  fire  from  engines  must  be  exercised  when  in  the 
presence  of  inflammable  materials  than  under  ordinary  circumstances; 
Wallace  v.  New  York  etc.  R.  Co.,  208  Mass.  18,  94  N.  E.  306,  to  point 
that  action  against  railroad  for  loss  from  fire  set  by  engines  is  grounded 
on  negligence;  Hickey  v.  Welch,  91  Mo.  App.  12,  holding  plaintiff  is 
entitled  to  damages  where  defendant  forcibly  entered  plaintiffs  premises 
and  was  abusive. 

94  XT.  8.  477-192,  24  L.  Ed.  276,  8TABK  ▼.  STARR. 

Complainant  must  present  to  the  court,  by  pleadings  or  proofs,  or  both, 
all  the  grounds  upon  which  he  expects  a  judgment,  not  split  up  his  demand 
and  prosecute  it  by  piecemeal. 

Approved  in  Land  v.  Ferro-Concrete  Const.  Co.,  221  Fed.  439,  subse- 
quent suit  held  to  be  on  distinct  cause  of  action,  though  growing  out  of 
same  contract,  and  not  abated  by  former;  Boyd  v.  Atlantic  Coast  Line 
R.  Co.,  218  Fed.  668,  payment  of  judgment  in  action  for  injury  to  auto- 
mobile at  crossing  does  not  bar  subsequent  action  for  plaintiff's  personal 
injuries  in  same  accident;  Mazzariello  v.  Doherty,  204  Fed.  248,  122 
C.  C.  A.  513,  judgment  based  on  violation  of  employers'  liability  act  of 
State  held  bar  to  action  based  on  common-law  liability ;  Hein  v.  Westing- 
house  Air  Brake  Co.,  172  Fed.  526,  decree  for  defendant  in  suit  to  can- 
cel contract  is  conclusive  as  to  all  grounds  for  avoidance  then  known 
to  plaintiff;  Johnson  etc.  v.  Herold,  161  Fed.  598,  actions  held  to  lie 
against  successive  collectors  to  recover  price  of  internal  revenue  stamps 
purchased  at  various  times  under  protest ;  Huntington  Dry-Pulverizer  Co. 
v.  Virginia-Carolina  Chemical  Co.,  130  Fed.  560,  bill  for  infringement  of 
expired  and  unexpired  patent  alleging  that  infringement  consists  of  use 
of  machine  embodying  devices  of  both  patents  so  joined  as  to  make 
impossible  apportionment  of  damages  from  use  of  each  element,  is  not 
multifarious;  Bresnahan  v.  Tripp  etc.  Leveller  Co.,  99  Fed.  283,  39 
C.  C.  A.  508,  holding  on  rehearing  in  suit  for  infringement  of  patent, 
other  judgment  sustaining  validity  of  patent  will  not  estop  defendants 
from  contesting  any  issues  opened  by  rehearing;  Con  well  v.  Neal,  118 
6a.  626,  45  S.  E.  911,  holding  granting  injunction  on  second  application 
is  in  discretion  of  court;  Liimatainen  v.  St.  Louis  River  Dam  etc.  Co., 
119  Minn.  242,  137  N.  W.  1100,  judgment  for  defendant  in  suit  for  in- 
jury from  overflow  caused  by  dam  held  to  bar  second  suit,  though  plead- 
ings in  first  limited  proof  to  certain  specific  acts  of  defendant ;  Stover 
v.  Stark,  61  Neb.  375,  85  N.  W.  286,  holding  in  action  to  revive  dormant 
judgment  all  matters  defendant  may  have  urged  in  defense  must  be  held 
to  have  been  litigated ;  Richardson  v.  Opelt,  60  Neb.  189,  82  N.  W.  380, 
holding  petition  for  foreclosure  of  chattel  mortgage  and  for  deficiency 
judgment  after  sale  states  but  one  cause  of  action;  Lockhart  v.  Leeds, 
12  N.  M.  164,  76  Pac.  314,  judgment  for  defendant  on  bill  to  declare 
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mining  location  void  for  fraud  and  violation  of  agreement  to  locate  for* 
plaintiff  bars  suit  to  have  property  declared  held  in  trust  for  plaintiff; 
Moehlenpah  v.  Mayhew,  138  Wis.  577,  119  N.  W.  832,  where  no  issue 
made  between  two  defendants  in  one  action,  it  could  be  shown  in  subse- 
quent suit  between  them  on  different  cause,  that  issue  was  not  adjudi- 
cated; City  of  Rawlins  v.  Jungquist,  16  Wyo.  422,  94  Pac.  467,  payment 
of  itemized  bill  for  damages  from  change  of  street  grade  precludes 
suit  for  any  damage;  Dodge  v.  Briggs,  27  Fed.  169,  holding  equity  can 
prevent  a  multiplicity  of  suits,  when  necessary  to  remove  a  cloud  on 
title;  Columb  v.  Webster  Mfg.  Co.,  84  Fed.  594,  43  L  R.  A.  197,  28 
C.  C.  A.  225,  holding  judgment  to  be  res  judicata,  though  additional 
acts  of  negligence  are  charged;  Wilkins  etc.  Fastener  Co.  v.  Webb,  89 
Fed.  989,  where  a  patent  is  an  infringement  of  two  separate  patents, 
both  causes  should  be  joined;  Breeze  v.  Haley,  11  Colo.  355,  357,  358, 
18  Pac.  553,  554,  555,  in  action  to  enjoin  collection  of  taxes,  a  prior 
suit  declaring  them  valid,  is  a  complete  defense ;  Cincinnati  v.  Emerson, 
57  Ohio  St.  142,  48  N.  £.  669,  holding  party  contesting  street  assess- 
ment on  particular  ground  waives  the  common  ground;  Huntington  v. 
Palmer,  7  Sawy.  356,  8  Fed.  450;  arguendo. 

Complainant  Is  not  required  to  present  distinct  matters,  each  of  which 
would  authorize  Independent  relief.  In  such  case  decision  upon  one  will 
not  bar  action  upon  the  other. 

Approved  in  In  re  Culgin-Pace  Contracting  Co.,  224  Fed.  247,  judg- 
ment dismissing  petition  for  bankruptcy  of  corporation  on  demurrer  held 
under  allegations  to  bar  subsequent  petition  in  another  district;  Union 
Cent.  Life  Ins.  Co.  v.  Drake,  214  Fed.  547, 131  C.  C.  A.  82,  separate  liens 
on  realty  need  not  be  enforced  in  same  suit ;  Krebs  Hop  Co.  v.  Livesley, 
59  Or.  584,  Ann,  Caa.  19130,  758,  114  Pac.  948,  where  contract  was 
for  five  separate  year's  crop,  recovery  for  purchaser's  refusal  to  accept 
first  year's  crop  does  not  preclude  recovery  for  other  years;  Wheless 
v.  Serrano,  121  Mo.  App.  23,  98  S.  W.  109,  judgment  for  attorney's  fees 
held  not  bar  to  suit  for  different  services;  Haytian  Republic,  154  U.  S. 
125,  38  L.  Ed.  931,  14  Sup.  Ct.  994,  holding  vessel  libeled  for  smuggling 
may  be  libeled  in  another  district  for  a  prior  offense ;  Hughes  v.  Dundee 
Mortgage  etc.  Co.,  11  Sawy.  549,  where  action  is  brought  on  part  of 
an  entire  demand,  the  judgment  is  a  bar  to  whole  claim;  Reeves  &  Co. 
v.  Best,  13  Colo.  App.  225,  56  Pac.  988,  where  independent  claim  in- 
cluded is  dismissed,  res  judicata  is  no  defense  to  subsequent  action; 
Lovell  v.  Hammond  Co.,  66  Conn.  512,  34  Atl.  513,  holding  recovery  of 
goods  by  replevin  no  bar  to  action  to  recover  the  money;  National  Bank 
of  Augusta  v.  Southern  Porcelain  Mfg.  Co,,  59  Ga.  165,  holding  original 
notes  not  declared  upon  there,  are  unaffected  by  that  adjudication ;  Har- 
low v.  Bartlett,  170  Mass.  592,  49  N."  E.  1015,  holding  that  the  causes 
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of  action  in  the  two  cases  were  different ;  Underwood  v.  Smith,  93  Tenn. 
689,.  42  Am.  St  Rep.  947,  27  S.  W.  1009,  holding  defendant  in  libel 
cannot  plead  recovery  for  a  publication  in  one  paper  on  one  day  in 
bar  of  an  action  for  publication  in  another  paper  on  a  different  day. 

Judgment  as  bar  to  claim  or  demand  excluded  or  withdrawn  from 
court  or  jury.    Note,  Ann.  Gas.  1915D,  690,  592. 

Purchaser,  by  contract  valid  under  regulations  established  by  inhabi- 
tants before  United  States  acquired  sovereignty,  acquires  an  equitable  right 
to  land,  enforceable  when  legal  title  was  obtained. 

Approved  in  Clark  v.  Herrington,  186  U.  S.  211,  46  L.  Ed.  1131,  22 
Sup.  Ct.  874,  holding  approval  by  Land  Department  of  selection  by  rail- 
road company  of  sections  which  were  subject  to  entry  under  homestead 
and  pre-emption  and  homestead  entry  laws  did  not  vest  title  in  com- 
pany; Barney  v.  Dolph,  97  U.  S.  654,  24  L.  Ed.  1063,  holding  parties 
entitled  to  patent  under  donation  act  could,  before  receiving  patent, 
convey  and  cut  off  rights  of  heirs;  Hall  v.  Russell,  101  U.  S.  507,  25 
L.  Ed.  831,  under  donation  act,  title  to  soil  does  not  rest  in  settler,  be- 
fore conditions  have  been  fully  performed;  Shively  v.  Bowlby,  152  U.  S. 
51,  38  L.  Ed.  350,  14  Sup.  Ct.  567,  holding  donation  claim,  acquired 
under  act  of  Congress  while  Oregon  was  a  territory,  passes  no  title  to 
lands  below  high-water  mark  as  against  the  State ;  Mining  Debris  Case, 
9  Sawy.  533,  18  Fed.  801,  holding  that  only  local  customs  of  miners 
were  recognized  by  legislation;  Stansbery  v.  First  Methodist  Episcopal 
Church,  79  Or.  167, 154  Pac.  891,  arguendo. 

Form  of  execution  of  deed  by  attorney  in  fact  or  agent.    Note, 

41  L.  R.  A.  (N.  S.)  827. 
Revocation  of  power  of  attorney.    Note,  110  Am-  St  Rep.  863. 

Miscellaneous.    Cited  in  Stark  v.  Starr,  94  U.  S.  492,  note. 

94  XT.  8.  493,  24  L.  Ed.  146,  OLAEK  v.  HANCOCK. 

Motion  to  dismiss  for  want  of  jurisdiction  will  be  entertained  by  Su- 
preme Court  before  the  return  day  of  the  writ,  where  want  of  jurisdiction 
is  manifest. 

Approved  in  Whalen  v.  Sheridan,  18  Blatchf .  326, 10  Fed.  663,  quaere, 
whether,  after  allowance  of  writ  of  error  to  remove  a  suit,  lower  court 
could  entertain  a  motion  to  alter  record ;  Hamill  v.  Bank  of  Clear  Creek 
County,  7  Colo.  App.  473,  43  Pac.  904,  where  appeal  has  been  improperly 
taken,  appellee  may  file  the  record  and  move  to  dismiss. 

94US.  494-498,  24  L.  Ed.  146,  THE  MABGARET. 

Vessel  in  tow  should  exercise  reasonable  skill  and  care  to  keep  In  wake 
of  tug  and  follow  her  directions. 
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Approved  in  The  Violetta,  141  Fed.  693,  tow  without  motive  power 
not  liable  with  tog  for  collision;  Thompson  v.  Winslow,  128  Fed.  82, 
holding  towage  company  liable  for  stranding  of  tow  on  bar  where  tug 
master  had  no  knowledge  of  depth  of  channel;  Pederson  v.  John  D. 
Spreckels  &  Bros.  Co.,  87  Fed.  944,  31  C.  C.  A.  308,  following  rule ;  The 
Margaret,  2  Flipp.  644,  2  Fed.  258,  holding  tug  not  liable  where  tow 
carried  too  much  sail;  The  Fannie  Tuthill,  12  Fed.  448,  holding  that 
control  of  navigation  must  be  left  with  tug;  The  City  of  Alexandria,  31 
Fed.  430,  holding  tug  negligent  in  not  giving  reasonable  signals  of 
danger;  The  Ogemaw,  32  Fed.  923,  holding  tow  not  at  fault;  The  Jacob 
Brandow,  39  Fed.  832,  holding  tug  not  liable  where  bark  failed  to  follow; 
The  Doris  Eckhoff,  50  Fed.  136, 1  C.  C.  A.  494,  holding  tows  not  charge- 
able with  participation  in  fault  of  tugs  in  navigating  forbidden  part  of 
river. 

Duties  between  tug  and  tow.    Note,  75  Am.  Dec.  610. 

A  tog  Is  not  a  common  carrier,  and  is  only  bound  to  exercise  reason- 
able skill  and  care  In  performing  her  duty. 

Approved  in  The  Coastwise,  233  Fed.  4,  tug  negligent  in  allowing  tow 
to  become  stranded  when  off  course  in  clear  weather;  The  Hardy,  229 
Fed.  986,  burden  rests  on  owner  of  tow  to  show  injury  resulted  from 
negligence  of  tug;  The  Teaser,  226  Fed.  478,  tug  having  inexperienced 
steersman  held  liable  for  injury  to  tow  in  collision;  The  Pejepscot,  217 
Fed.  152,  tug  held  at  fault  in  striking  anchor  of  steamer  while  being 
berthed ;  The  Britannia,  213  Fed.  23,  129  C.  C.  A.  661,  tug  held  at  fault 
in  leaving  barge  lie  overnight  withont  inquiry  as  to  draft  or  depth 
of  water,  where  barge  settled  on  rocks  as  tide  fell;  Sicula  Americana 
Di  Navigazione  A.  Vapore  v.  Dalzell,  204  Fed.  699,  tug  held  at  fault 
where  steamer  in  tow  struck  pier  on  being  berthed;  The  Margaret 
Thomas,  183  Fed.  337,  holding  tug  at  fault  in  dragging  tow  against 
beacon;  The  George  Hughes,  183  Fed.  212,  105  C.  C.  A.  643,  tug  not 
liable  for  loss  of  scow  which  broke  loose  in  heavy  swells,  where  master 
promptly  made  proper  efforts  to  recover  it;  J.  T.  Morgan  Lumber  Co. 
v.  West  Kentucky  Coal  Co.,  181  Fed.  274,  tug  held  not  at  fault  in 
handling  raft  of  logs  on  river  in  high  water  and  wind;  The  Occanica, 
170  Fed.  894,  895,  96  C.  C.  A.  69,  contract  for  towage  imposing  risk 
on  owner  held  binding  on  parties  where  tow  wrecked  on  continuance  of 
voyage  by  agreement  of  masters  of  tug  and  tow;  The  Wildenfels,  161 
Fed.  867,  89  C.  C.  A.  58,  lighter  held  not  liable  for  loss  of  cargo  being 
loaded  thereon  from  ship  caused  by  rolling  of  lighter;  The  Printer, 
155  Fed.  444,  tug  held  at  fault  in  leaving  vessels  anchored  in  harbor  to 
await  favorable  tide,  causing  them  to  drift  ashore;  The  Oak,  152  Fed. 
976,  82  C.  C.  A.  327,  sinking  of  barge  in  tow  held  due  to  her  unseaworth- 
iness; The  Britannia,  148  Fed.  497,  holding  tug  towing  scows  liable  for 
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loss  where  it  had  but  one  hawser,  which  parted  twice  in  calm  weather, 
and  parted  again  in  storm;  The  Inca,  148  Fed.  365,  368,  78  C.  C.  A. 
273  (affirming  130  Fed.  41,  42),  holding  tug  liable  for  grounding  of  tow 
on  well-known  mound  of  rocks  in  channel,  and  afterward  hauling  her  off, 
instead  of  waiting  for  rising  tide,  thereby  injuring  bottom  so  that  she 
sank;  Gilchrist  Transp.  Co.  v.  Sicken,  147  Fed.  473,  78  G.  G.  A.  12, 
holding  steamer  towing  sailing  vessel  into  Duluth  harbor  on  long  line 
during  strong  wind  liable  for  collision  between  tow  and  end  of  outer 
pier;  The  W.  G.  Mason,  131  Fed.  636,  where  two  tugs  towed  steamer 
from  dock  through  channel,  and  she  stranded  against  one  side  of  chan- 
nel, presumption  is  that  stranding  due  to  fault  of  tugs;  The  Joseph 
Peene,  130  Fed.  490,  holding  tug  liable  for  injury  to  tow  by  floating  ice; 
The  Edmund  L.  Levy,  128  Fed.  685,  63  C.  C.  A.  235,  holding  tug  not 
liable  for  sinking  of  canal-boat  being  towed  by  hawser  one  hundred  and 
fifty  feet  long  through  floating  ice;  The  Garden  Gity,  127  Fed.  300,  62 
G.  C.  A.  182,  holding  tug  not  in  fault  for  disaster  to  tow  through  mere 
error  of  judgment  on  part  of  master;  The  E.  T.  Williams,  126  Fed.  874, 
holding  tug  responsible  for  loss  of  scow  which  it  towed  to  dumping 
grounds  off  New  York,  and  lost  on  return  when  wind  and  weather  were 
no  worse  than  should  have  been  anticipated  when  trip  commenced;  The 
Nettie  Quill,  124  Fed.  670,  holding  steamer  towing  barge  is  not  liable 
for  injury  to  barge,  caused  by  striking  log  in  channel,  which  had  not 
been  there  any  length  of  time ;  In  re  Moran,  120  Fed.  560,  566,  567,  hold- 
ing where  tug  towing  a  dredge  after  line  parted  left  it  for  several  hours 
and  then  attempted  to  find  it,  the  tug  was  liable  for  the  loss  of  the 
dredge;  The  Alabama,  114  3Ted.  218,  holding  tug  towing  barge  along 
left-hand  side  of  narrow  river  in  path  of  outgoing  steamers  is  liable 
for  damages  for  collision  with  steamer;  Jacobsen  v.  Lewis  Klondike 
Expedition  Co.,  112  Fed.  77,  50  C.  C.  A.  121,  holding  when  steamer 
attempts  to  tow  steamer  from  Seattle  to  Alaskan  port  by  way  of  out- 
side passage  when  inside  passage  is  only  safe  course,  the  defendant  is 
liable  for  loss  of  the  steamer  being  towed ;  The  E.  Luckenbach,  109  Fed. 
488,  holding  where  tug  loses  scows  in  tow  on  account  of  suddenly  in- 
creased wind  which  could  not  have  been  anticipated,  defendant  is  not 
liable ;  Williams  v.  Alaska  Commercial  Co.,  2  Alaska,  64,  where  steamer 
towing  schooner  during  storm  abandoned  tow  after  parting  of  hawser, 
she  is  liable  for  loss  of  life  occasioned  by  wreck  of  schooner;  Butler-Ryan 
Co.  v.  Williams,  84  Minn.  453,  88  N.  W.  5,  holding  where  tug  so  "improp- 
erly handled  scow  that  certain  piling  was  damaged/'  judgment  against 
owner  of  tug  was  proper;  The  James  Jackson,  9  Fed.  615,  The  W.  H. 
Simpson,  80  Fed.  154,  25  C.  C.  A.  318,  and  The  Lady  Wimett,  92  Fed.  400, 
all  following  rule ;  The  B.  B.  Saunders,  23  Blatchf .  384,  25  Fed.  728,  hold- 
ing tug  not  liable  to  tow  where  colliding  steamer  violated  nineteenth  rule 
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of  navigation;  Jennings  v.  Mailer,  13  Fed.  Cas.  544,  holding  tug  liable 
for  negligently  leaving  tow  at  dock  where  she  was  in  danger  from 
sunken  obstruction;  Orhanovich  v.  America,  18  Fed.  Gas.  800,  holding 
tug  attaching  as  second  tow  a  bad  steerer  is  liable  to  first  tow  for  col- 
lision; The  M.  J.  Cummings,  18  Fed.  181,  holding  both  tug  and  tow 
negligent;  The  James  A.  Garfield,  21  Fed.  476,  holding  tug  not  liable 
where  pilot  followed  the  customary  bourse;  The  Charles  Allen,  23  Fed. 
409,  holding  tug  not  liable  for  error  of  judgment  on  part  of  her  pilot; 
The  Allie  &  Evie,  24  Fed.  747,  holding  tug  not  liable  because  she  did 
not  drop  astern  when  squall  was  approaching;  The  Argus,  31  Fed.  483, 
holding  tug  using  reasonable  care  not  liable;  The  Nettie,  35  Fed.  616, 
holding  tugs  were  at  fault  in  making  up  such  a  tow;  Wilson  v.  Charles- 
ton Pilots  Assn.,  57  Fed.  231,  holding  pilot  using  ordinary  diligence  not 
liable;  The  S.  S.  Wilhelm,  59  Fed.  170,  8  C.  C.  A.  72,  holding  tug  liable; 
Pederson  v.  John  D.  Spreckels  etc.,  81  Fed.  208,  holding  tug  not  liable, 
since  breaking  of  chock  was  due  to  the  way  it  was  fastened  on  schooner; 
The  Florence,  88  Fed.  303,  holding  master  liable  where  he  made  up  tow 
so  it  would  not  pass  a  known  obstruction;  dissenting  opinion  in  Hum- 
boldt Lumber  etc.  Assn.  v.  Christopherson,  73  Fed.  248,  46  L.  R.  A.  264, 
19  C.  C.  A.  481,  majority  holding  tug  liable,  since  it  was  gross  negligence 
to  try  to  cross  the  bar  at  that  time. 

Tug  is  bound  to  know  channel  of  home  port,  how  to  reach  It,  whether, 
In  the  state  of  the  wind  and  water,  it  was  safe  and  proper  to  make  the 
attempt  to  enter. 

Approved  in  The  William  H.  Yerkes,  Jr.,  214  Fed.  883,  tug  held  in 
fault  in  attempting  to  tow  small  lighter  about  Cape  Cod  in  stormy 
weather;  The  Dora  Allison,  213  Fed.  646,  pilot  of  vessel  coming  out  of 
slip,  held  at  fault  for  collision  with  moored  vessel;  Consolidated  Coal 
Co.  v.  Knickerbocker  Steam  Towage  Co.,  200  Fed.  843,  tug  liable  where 
tow  grounded  in  home  port  of  tug;  The  Fearless,  199  Fed.  403,  118 
C.  C.  A.  84,  tug  at  fault  in  stranding  tow  in  home  port  of  tug;  The 
Philip  Mirich,  198  Fed.  720,  tugs  held  at  fault  when  steamer  in  tow 
struck  dredge;  The  Texas,  192  Fed.  237,  tug  at  fault  in  towing  steamer 
stern  first  on  hazy  day,  when  other  vessels  misled  thereby;  The  Harry 
M.  Wall,  187  Fed.  280,  tug  held  at  fault  where  tow  stranded  because 
of  miscalculation  of  tide ;  the  El  Rio,  162  Fed.  568,  tug  held  liable  for 
breaking  rafts  in  tow  by  striking  tree;  Baltimore  &  B.  Barge  Co.  v. 
Knickerbocker  S.  T.  Co.,  159  Fed.  760,  tug  held  liable  for  injury  to  barge 
due  to  failure  to  know  effect  of  currents  in  tidal  stream;  The  Potomac, 
147  Fed.  294,  holding  tug  liable  for  injury  to  tow  by  collision  with 
jetty  at  mouth  of  creek  which  they  were  entering,  for  failure  to  make 
allowance  for  tide ;  The  Naos,  144  Fed.  296,  holding  tug  liable  for  start- 
ing on  towage  through  narrow,  shallow  channel  at  full  tide ;  Monongahela 


94  U.  S.  498-499         NOTES  ON  U.  S.  REPORTS,  728 

River  etc.  Coke  Co.  v.  0  'Neil,  144  Fed,  79,  75  C.  C.  A.  232,  holding  tug 
liable  for  capsizing  of  dredge  and  loss  of  machinery  while  being  towed 
up  river  in  rough  water  at  excessive  speed;  Winslow  v.  Thompson,  134 
Fed.  549,  67  C.  C.  A.  470,  applying  rule  where  tug  attempted  to  tow 
loaded  schooner  over  bar  and  she  stranded;  Rebstock  v.  Gilchrist  Transp. 
Co.,  132  Fed.  176,  holding  steamer  in  tow  of  two  tugs  not  liable  for  col- 
lision with  moored  vessel  caused  by  failure  of  rear  tug  to  assist  steamer 
in  turning;  Berry  v.  Ross,  94  Me.  277,  47  Atl.  514,  holding  in  home  port 
tug  must  know  channel,  shoals,  currents,  and  state  of  tides  and  dangers 
of  navigation;  The  Henry  Chapel,  10  Fed.  778,  and  The  Syracuse,  84 
Fed.  1009,  both  following  rule;  Hall  &  Eddy  v.  Little,  2  Flipp.  161,  Fed. 
Cas.  5939,  holding  plaintiff  is  not  compelled  to  show  specific  act  of  negli- 
gence; The  Robert  H.  Burnett,  30  Fed.  215,  holding  tug  liable  where 
master  was  ignorant  of  a  well-known  reef;  Pettie  v.  Boston  Towboat 
Co.,  49  Fed.  466,  1  C.  C.  A.  314,  holding  tug  liable  where  its  pilot  was 
unfamiliar  with  obstructions  in  channel;  In  re  Humboldt  Lumber  etc., 
60  Fed.  443,  holding  master  of  tug  was  negligent  in  attempting  to  cross 
bar  at  that  time;  Vessel  Owners'  Towing  Co.  v.  Wilson,  63  Fed.  630, 
11  C.  C.  A.  366,  holding  tug  liable  where  tow  struck  against  the  abut- 
ments of  pier,  piles  guarding  same  having  been  recently  removed;  The 
Hercules,  81  Fed.  225,  holding  master  of  tug  was  bound  to  notice  the 
displacement  of  buoy;  State  v.  Turner,  34  Or.  176,  55  Pac.  93,  holding 
master  of  tug  while  towing  is  not  a  "pilot." 

94  U.  S.  498-499,  24  L.  Ed.  260,  SUPERVISORS  OF  WAYNE  COUNTY  v. 
•   KENN1COTT. 

Whatever  has  been  decided  in  Supreme  Court  upon  one  appeal,  cannot 
be  re-examined  in  a  subsequent  appeal  of  same  suit.  # 

Approved  in  Denver  etc.  R.  Co.  v.  Mills,  222  Fed.  485,  138  C.  C.  A. 
77,  Woodruff  v.  Yazoo  &  M.  V.  R.  Co.,  222  Fed.  30, 137  C.  C.  A.  567,  Stone, 
Sand  etc.  Co.  v.  United  States,  195  Fed.  68,  115  C.  C.  A.  252,  Blount  v. 
Downs,  194  Fed.  1021,  114  C.  C.  A.  664,  Roth  v.  Mutual  Reserve  Life 
Ins.  Co.,  162  Fed.  286,  89  C.  C.  A.  262,  Montana  Min.  Co.  v.  St.  Louis 
etc.  Mill  Co.,  147  Fed.  904,  78  C.  C.  A.  33,  United  States  v.  Denver  qte. 
R.  R.  Co.,  11  N.  M.  154,  66  Pac.  552,  Holcomb  v.  Dearing,  8  App.  D.  C. 
301,  and  Dye  v.  Crary,  13  N.  M.  457,  9  L.  R.  A.  (N.  S.)  1136,  85  Pac. 
J040,  all  following  rule;  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills 
Co.,  241  U.  S.  649,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  dismissing  appeal 
for  want  of  jurisdiction ;  Illinois  ex  rel.  Hunt  v.  Illinois  Cent.  R.  R.  Co., 
184  U.  S.  92,  46  L.  Ed.  447,  22  Sup.  Ct.  306,  holding  every  matter  em- 
braced by  decree  of  United  States  Circuit  Court  which  was  affirmed  by 
United  States  Supreme  Court,  except  as  to  one  point  which  was  left 
open  for  further  investigation,  is  conclusive;  New  Orleans  v.  Warner, 
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180  U.  S.  203,  45  L.  Ed.  496,  21  Sup.  Ct.  355,  holding  authority  of  New 
Orleans  to  issue  warrants  in  settlement  of  damages  elaimed  by  ship  canal 
company  was  conferred  by  Louisiana  act  February  24,  1876,  empow- 
ering city  to  contract  for  purchase  or  settlement  of  any  right  or  priv- 
ileges of  said  company;  Tazoo  etc.  Ry.  Co.  v.  Adams,  180  U.  S.  7,  45 
L.  Ed.  401,  21  Sup.  Ct.  242,  holding  Federal  question  as  to  impair- 
ment of  obligation  of  contract  was  sufficiently  raised  in  State  court 
where  the  case  turned  on  existence  of  such  contract  and  no  question 
that  contract  was  impaired  by  State  legislation  was  raised;  The  Union 
Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed.  1085,  20  Sup.  Ct.  905,  holding 
question  as  to  recoupment  of  one-half  the  damages  to  cargo  from  moiety 
of  damages  awarded  to  one  vessel  in  collision,  if  not  raised  on  appeal, 
remains  open  for  lower  court  under  mandate  to  enter  decree  in  conformity 
to  opinion  on  appeal;  Montgomery  County  v.  Cochran,  126  Fed.  458, 
62  C.  C.  A.  70,  holding  where  county  treasurer  in  Alabama  accepted 
check  on  a  banh  for  purchase  price  of  lands  sold  by  the  county,  and 
deposited  the  check  on  which  it  was  drawn,  and  was  credited  therewith, 
he  is  responsible  on  his  official  bond  for  the  full  amount  of  the  check; 
James  v.  Central  Trust  Co.,  108  Fed.  931,  47  C.  C.  A.  374,  holding  Fed- 
eral court  will  take  notice  of  equitable  defense  in  action  of  ejectment, 
although  no  objection  is  made,  since  it  is  jurisdictional;  Souer  v.  De 
Bary,  105  Fed.  293,  44  C.  C.  A.  484,  holding  questions  once  decided  by 
an  appellate  court  will  not  be  re-examined  on  subsequent  appeal;  Texas 
etc.  Ry.  Co.  v.  Wilder,  101  Fed.  199,  41  C.  C.  A.  305,  holding  decision 
on  appeal  in  action  for  injury  to  plaintiff  as  to  measure  of  damages 
is  conclusive,  and  will  not  be  re-examined  on  subsequent  appeal;  Ex 
parte  Mansfield,  11  App.  D.  C.  562,  where  trial  court  misconstrues  decree 
of  appellate  court,  its  action  may  be  controlled  by  mandate  of  appellate 
court  on  new  appeal;  Warren  v.  Robinson,  21  Utah,  444,  61  Pac.  30, 
holding  when  judgment  of  nonsuit  is  set  aside  with  directions  to  pro- 
ceed according  to  opinion,  the  effect  is  to  place  case  in  same  position 
as  it  was  when  nonsuit  was  entered;  Clark  v.  Keith,  106  U.  S.  465,  27 
L.  Ed.  302,  1  Sup.  Ct.  569,  The  Nuestra  Senora  De  Regla,  108  U.  S.  101, 
27  L.  Ed.  666,  2  Sup.  Ct.  291,  Chaffin  v.  Taylor,  116  U.  S.  572,  29  L.  Ed. 
729,  6  Sup.  Ct.  520,  Thompson  v.  Maxwell  Laud  etc.  Co.,  168  U.  S.  456, 
42  L.  Ed.  541,  18  Sup.  Ct.  123,  Balch  v.  Haas,  73  Fed.  976,  20  C.  C.  A. 
151,  Alabama  etc.  R.  Co.  v.  Carroll,  84  Fed.  777,  28  C.  C.  A.  207,  Mohr- 
enstecher  v.  Westervelt,  87  Fed.  160,  30  C.  C.  A.  584,  Oregon  R.  &  Nav. 
Co.  v.  Balfour,  90  Fed.  301,  33  C.  C.  A.  57,  Mutual  Reserve  etc.  Life 
Assn.  v.  Beatty,  93  Fed.  754,  35  C.  C.  A.  573,  Emily  Wilson  v.  Fridenberg, 
21  Fla.  389,  Bank  of  Old  Dominion  v.  McVeigh,  29  Gratt.  555,  and 
Alexandria  Savings  Inst.  v.  McVeigh,  84  Va.  48,  3  S.  E.  889,  all  follow- 
ing rule;  Hinckley  v.  Morton,  103  U.  S.  765,  26  L.  Ed.  459,  allowing, 
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upon  second  appeal,  matters  subsequent  to  the  mandate  to  be  brought 
up;  In  re  Sanford  Fork  etc.  Co.,  160  U.  S.  256,  40  L.  Ed.  416,  16  Sup. 
Ct.  293,  upon  a  new  appeal  it  is  for  appellate  court  to  construe  its  own  - 
mandate;  United  States  v.  New  York  Indians,  173  U.  S.  473,  43  L.  Ed. 
772,  19  Sup.  Ct.  491,  dismissing  appeal  where  judgment  was  in  accord- 
ance with  mandate  of  appellate  court ;  The  Sabine,  4  Woods,  87,  50  Fed. 
217,  where  sureties  compromised  their  liability,  but  principal  appealed, 
Circuit  Court  was  not  bound  by  the  mandate  to  allow  execution  to  go 
against  sureties  for  amount  in  excess  of  sums  paid;  Metcalf  v.  Water- 
town,  68  Fed.  861,  16  C.  C.  A.  37,  where  judgment  upon  mandate  of 
appellate  court  determines  questions  not  covered  thereby,  it  is  subject 
to  review;  Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed.  242,  9 
C.  C.  A.  468,  in  transcript  on  appeal  when  there  has  been  a  previous  , 
appeal,  matters  preceding  the  mandate  should  be  omitted ;  Hart  v.  Strib- 
ling,  25  Fla.  445,  6  South.  456,  holding  decision  on  point  not  necessary 
to  decision  is  obiter  dictum;  Palmer  v.  Utah  etc.  Ry.  Go.,  2  Idaho,  352, 
16  Pac.  554,  holding  decision  on  matter  properly  before  court  on  the 
record,  becomes  the  ruling  in  all  subsequent  actions;  Norris  v.  lie,  152 
111.  196,  43  Am.  St.  Rep.  237,  238,  38  N.  E.  762,  763,  holding  judgment, 
though  erroneous,  cannot  be  attacked  collaterally;  Gamble  v.  Gibson,  83 
Mo.  296,  and  Gamble  v.  Gibson,  10  Mo.  App.  334,  335,  holding  it  error 
for  trial  court  to  refer  to  exception  upon  which  reversal  was  had ;  State 
v.  Bank  of  Commerce,  96  Tenn.  596,  36  S.  W.  720,  holding  court  cannot 
change  decree  except  at  a  subsequent  term;  Holleran  v.  Meisel,  91  Va. 
148,  21  S.  E.  659,  holding  construction  of  public  records  by  Court  of 
Appeals  is  res  judicata  in  all  courts;  dissenting  opinion  in  Stewart  v. 
Salamon,  97  U.  S.  362,  24  L.  Ed.  1045,  majority  dismissing  appeal  from 
judgment  in  accordance  with  the  mandate. 

Distinguished  in  Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166  U.  S. 
284,  41  L.  Ed.  1005,  17  Sup.  Ct.  574,  where  there  had  been  two  appeals 
to  Court  of  Appeals,  upon  writ  of  certiorari  to  Federal  court,  the  whole 
case  was  open  to  examination. 

Conclusiveness   of  prior   decisions   on   subsequent   appeals.    Note, 
84  L.  R.  A.  331. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St.  Rep.  905. 

Miscellaneous.  Cited  in  Guarantee  Co.  of  North  America  v.  Phenix 
Ins.  Co.,  124  Fed.  174,  59  C.  C.  A.  376,  holding  after  reversal  of  judg- 
ment in  his  favor,  appellee  may  maintain  writ  of  error  to  review  ques- 
tion not  litigated  on  first  appeal  and  to  reverse  decree  directed  by  ap- 
pellate court ;  Supervisors  of  Wayne  County  v.  Kennicott,  103  U.  S.  555, 
26  L.  Ed.  487,  and  Wheeler  v.  Cloyd,  134  U.  S.  539,  540,  83  L.  E(L  1009, 
1010, 10  Sup.  Ct.  601,  602,  generally. 
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94  U.  8.  500^506,  84  L.  Ed.  188,  BYSTEB.V.  CENTENNIAL  BOABD  OF 
FINANCE. 

Net  receipts  of  a  business  are  its  profits. 
Approved  in  People  v.  Savings  Union,  72  Cal.  202,  13  Pac.  499,  hold- 
ing savings  bank  cannot  declare  dividend  on  interest  due,  but  not 
collected;  Farrell  v.  Garfield  Min.  etc.  Co.,  49  Colo.  167,  111  Pac.  842, 
"dividends"  as  used  in  contract  between  owners  of  mining  claims  held 
to  mean  net  profits  after  payment  of  all  expenses  of  operation;  Mang- 
ham  v.  State,  11  Ga.  App.  443,  75  S.  E.  510,  defining  "net  earnings11  for 
purpose  of  declaring  dividends ;  City  of  Erie  v.  Erie  Gas  &  Mineral  Co., 
78  Kan.  350,  97  Pac.  469,  defining  "net  profits"  as  used  in  franchise  to 
gas  company;  Crocker  v.  Barteau,  212  Mo.  375,  110  S.  W.  1066,  con- 
struing "first  net  profits"  as  used  in  provisions  of  contract  for  sale  of 
mine  for  payment  of  price;  Thomas  v.  Columbia  Phonograph  Co.,  144 
Wis.  473,  129  N.  W.  523,  holding  meaning  of  term  "net  profits"  as  used 
in  a  contract  is  not  question  for  jury. 

Legal  meaning  of  word  "profits."    Note,  20  Ann.  Gas.  684. 

,In  distribution  of  moneys  remaining  in  treasury  of  Centennial  board  of 
finance  at  close  of  its  affairs,  the  appropriation  made  by  Congress  must  be 
repaid  before  there  is  any  division  of  assets  among  stockholders. 

Dissenting  opinion  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  510, 
59  L.  Ed.  696,  35  Sup.  Ct.  309,  majority  upholding  orders  of  Presi- 
dent withdrawing  public  mineral  lands  from  entry  in  aid  of  future  legis- 
lation; World's  Columbian  Exposition  v.  United  States,  56  Fed.  674, 
6  C.  C.  A.  58,  holding  possession  of  the  local  corporation  was  not  the 
possession  of  the  United  States. 

94  XJ.  8.  506-513,  24  L.  Ed.  260,  ALLOBE  V.  JEWELL. 

Whenever  there  is  a  great  weakness  of  mind  In  person  executing  a  con- 
veyance, though  not  amounting  to  absolute  disqualification,  and  considera- 
tion is  grossly  inadequate,  equity  will,  upon  seasonable  application  of 
injured  party,  or  his  heirs,  set  conveyance  aside. 

Approved  in  Eddy  v.  Eddy,  168  Fed.  597,  93  C.  C.  A.  586,  aged  and 
infirm  widow  held  entitled  to  rescind  acceptance  of  terms  of  husband's 
will  in  lieu  of  claims  against  estate;  Barstow  v.  Beckett,  122  Fed.  144, 
holding  where  three  tracts  of  land  and  an  island  owned  by  person  in- 
capable of  protecting  his  interest  were  sold  at  execution*  sales  at  grossly 
inadequate  prices,  a  court  of  equity  would  entertain  bill  brought  by  his 
heirs  to  redeem ;  Walling  v.  Thomas,  133  Ala.  430,  31  South.  983,  hold- 
ing when  bill  shows  that  deed  was  obtained  from  complainant's  decedent 
while  of  unsound  mind  for  one-fourth  of  its  value,  the  bill  shows  right 
to  avoid  sale;  Marron  v.  Marron,  19  Cal.  App.  332, 125  Pac.  916,  setting 
aside  conveyance  of  valuable  property  for  nominal  consideration  by  one 
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whose  mind  was  weakened  by  habitual  drinking;  Piercy  v.  Piercy,  18 
Cal.  App.  756,  124  Pae.  562,  setting  aside  deed  to  grantor's  son  on 
ground  of  undue  influence;  Smith  v.  Smith,  29  App.  D.  C.  413,  setting 
aside  agreements  between  son  and  incompetent  father  settling  affairs 
of  partnership;  Knott  v.  Giles,  27  App.  D.  C.  594,  denying  specific  per- 
formance of  contract  to  sell  land  at  less  than  value,  made  when  vendor 
was  drunk;  Holtzman  v.  Linton,  27  App.  D.  C.  255,  setting  aside  .com- 
promise settlement  between  attorney  and  client,  for  fraud  in  fiduciary 
relation;  Barbour  v.  Moore,  10  App.  D.  C.  48,  upholding  verdict  that 
testator  was  not  of  sound  mind  when  executing  will;  Wilkie  v.  Sassen, 
123  Iowa,  424,  99  N.  W.  125,  setting  aside  contract  for  conveyance  made 
by  ignorant,  illiterate  and  weak-minded  vendor  for  grossly  inadequate 
consideration  where  only  earnest-money  paid ;  King  v.  Burkhart,  167  Ky. 
429,  180  S.  W.  536,  setting  aside  deeds  by  father  at  suit  of  heirs,  for 
undue  influence;  Miller  v.  Taylor,  165  Ky.  467,  177  S.  W.  248,  setting 
aside,  at  suit  of  children,  deed  of  mother  to  one  child,  for  undue  in- 
fluence ;  McDowell  v.  Edwards'  Admr.,  156  Ky.  479,  161  S.  W.  536,  set- 
ting aside  for  undue  influence,  contract  of  decedent,  made  shortly  before 
death,  conveying  all  property  to  husband  of  niece  for  consideration  of 
case ;  Shevlin  v.  Shevlin,  96  Minn.  412,  414,  105  N.  W.  262,  263,  setting 
aside  transfer  of  stock  from  weak-minded  brother  addicted  to  use  of 
intoxicants ;  Lamb  v.  Perry,  169  N.  C.  443,  86  S.  E.  163,  holding  evidence 
warranted  setting  aside  deed  of  weak  and  ignorant  grantor;  Paulter  v. 
Manuel,  25  Okl.  68,  108  Pac.  753,  giving  judgment  for  value  of  land 
conveyed  by  weak-minded  grantor  for  nominal  sum,  when  grantee  had 
sold  it;  Du  Bose  v.  Kell,  90  S.  C.  215,  71  S.  E.  378,  deed  held  not  pro- 
cured by  undue  influence ;  Zeigler  v.  Shuler,  87  S.  C.  5,  68  S.  E.  819,  set- 
ting aside  deed  of  mentally  weak  grantor  to  half  brother  for  undue 
influence;  Wille  v.  Wille,  57  S.  C.  425,  35  S.  E.  809,  holding  where  an  old 
and  ignorant  woman  executed  deed  to  son  upon  consideration  that  he 
would  support  her  for  life,  she  is  entitled  to  cancellation  of  deed  when 
son  entirely  failed  to  perform  contract ;  Hattie  v.  Potter,  54  Wash.  176, 
102  Pac.  1025,  setting  aside  deed  by  aged  and  infirm  parent  to  daughter 
without  consideration  for  undue  influence;  dissenting  opinion  in  String- 
fellow  v.  Hanson,  25  Utah,  499,  71  Pac.  1058,  holding  under  facts  of  this 
case,  conveyance  from  mother  to  daughter  was  properly  set  aside ;  Fergu- 
son v.  Dent,  24  Fed.  419,  Moore  v.  Moore,  56  Cal.  94,  Richards  v.  Don- 
ner,  72  Cal.  210,  13  Pac.  586,  Ashmead  v.  Reynolds,  134  Ind.  143,  39 
Am.  St.  Rep.  241,  33  N.  E.  764,  Clark  v.  Lopez,  75  Miss.  936,  23  South. 
649,  and  Crebs  v.  Jones,  79  Va.  382,  all  following  rule ;  Griffith  v.  Godey, 
113  U.  S.  95,  28  L.  Ed.  937,  5  Sup.  Ct.  386,  where  equity  intervened ; 
Ralston  v.  Turpin,  129  U.  S.  670,  32  L.  Ed.  750,  9  Sup.  Ct.  423,  where 
incapacity  caused  by  drunkenness  is  alleged,  the  vital  inquiry  is  capacity 
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of  grantor  at  time  of  executing  deeds,  not  his  capacity  when  drank; 
Ralston  v.  Tnrpin,  25  Fed.  12,  gift  by  young  man  of  fast  habits,  to  an 
agent,  upheld  as  against  his  wife,  who  was  his  former  mistress;  John- 
son v.  Merry  Mount  Granite  Co.,  53  Fed.  572,  holding  issue  whether 
release  was  void,  because  party  was  of  weak  intellect  and  imposed  upon, 
could  not  be  considered  in  action  at  law;  Noble  v.  Moses,  81  Ala,  541, 
60  Am.  Rep.  184,  1  South.  224,  allowing  equitable  relief  against  the 
.  judgment  and  mortgage ;  Boyes  v.  Green  Falls  Town  &  Improvement 
Co.,  3  Colo.  App.  302,  33  Pac.  80,  holding  equity  will  cancel  deeds  when 
their  enforcement  would  be  inequitable ;  Taylor  v<-  Atwood,  47  Conn.  506, 
holding  contract  of  person  of  weak  understanding  will  be  set  aside  in 
equity  if  its  nature  shows  undue  influence;  Jones  v.  Thompson,  5  Del. 
Ch.  390,  declaring  deed  by  parent  in  exclusion  of  two  children  void; 
White  v.  Ross,  160  111.  74,  43  N.  E.  341,  not  presuming  fraudulent  rea- 
sonable gift  from  daughter  to  parent ;  Ikerd  v.  Beavers,  106  Ind.  490,  7 
N.  E.  330,  refusing  to  uphold  conveyance  from  one  aged  and  mentally 
prostrated,  upon  consideration  of  support  for  life;  Teegarden  v.  Lewis, 
145  Ind.  113,  44  N.  E.  11,  and  Slayback  v.  Witt,  151  Ind.  386,  50  N.  E. 
392,  holding  conveyance  of  estate  by  aged  woman  to  son  will  not  raise 
presumption  of  undue  influence;  Billings  v.  Mann,  156  Mass.  204,  30 
N.  E.  1137,  holding  equity  has  jurisdiction  of  bill  to  declare  a  deed  void, 
that  party  could  have  proceeded  on  in  a  real  action;  Landis  v.  Smith, 
113  Mich.  413,  71  N.  W.  939,  setting  aside  deed  where  grantor  was  old 
and  weak  and  consideration  extremely  inadequate;  Dingman  v.  Romine, 
141  Mo.  475,  42  S.  W.  1088,  holding  evidence  sufficient  to  establish  a 
presumption  of  undue  influence ;  Carnagie  v.  Diven,  31  Or.  368,  49  Pac. 
892,  holding  mental  incapacity  cannot  be  inferred  from  extreme  old 
age ;  Turner  v.  Utah  Title  Ins.  etc.  Co.,  10  Utah,  69,  74,  37  Pac.  93,  94, 
presuming  undue  influence  from  great  mental  weakness  of  grantor  and 
gross  inadequacy  of  the  consideration;  Fishburnc  v.  Ferguson,  84  Va. 
110,  113,  4  S.  E.  581,  583,  presuming  fraud  from  the  circumstances; 
Jones  v./  McGruder,  87  Va.  378,  12  S.  E.  798,  canceling  deeds  of  drunk- 
ard dying,  shortly  after  their  execution,  of  softening  of  the  brain ;  Cole 
v.  Getzinger,  96  Wis.  574,  71  N.  W.  79,  presuming  transaction  to  be 
fraudulent,  and  granting  equitable  relief,  though  evidence  did  not  show 
actual  fraud. 

Distinguished  in  Curtis  v.  Kirkpatrick,  9  Idaho,  639,  75  Pac.  763, 
holding  evidence  did  not  show  grantor  in  deed  and  mortgage  not  men- 
tally incompetent  at  time  of  execution  thereof;  Conley  v.  Nailor,  118 
U.  8.  133,  30  I*  Ed.  114,  6  Sup.  Ct.  1004,  sustaining  conveyance  by 
father  to  illegitimate  child,  remainder  to  the  mother;  Fish  v.  Benson, 
71  Cal.  440,  12  Pac.  459,  holding  deed  of  competent  grantor,  induced  by 
fraudulent  device  of  grantee,  merely  voidable. 
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Insanity,  when  a  defense  to  contracts.    Note,  21  Am.  Rep.  S3. 

Presumption  of  undue  influence.    Note,  21  Am.  St.  Rep.  104. 

Undue  influence  as  affecting  the  validity  of  wills.    Note,  31  Am. 
St.  Rep.  684. 

Burden  of  proving  fairness  of  transaction.    Note,  Ann.  Gas.  1912A, 
708. 

Deed  of  spinster  of  doubtful  sanity,  living  alone,  without  friends  to  • 
take  care  of  her,  and  confined  to  her  house  by  sickness,  will  be  canceled 
by  court  of  equity,  if  unfair. 

Approved  in  Soberanes  v.  Soberanes,  97  Cal.  146,  31  Pac.  912,  want 
of  independent  advice  and  great  age  of  donor  will  not  warrant  setting 
aside  of  deed. 

Lapse  of  six  years,  where  there  has  been  no  change  in  respect  to  the 
injury,  and  no  loss  of  evidence,  and  costs  of  improvements  were  no  more 
than  a  reasonable  rent  of  the  property,  cannot  avail  in  action  to  set  aside 
a  deed. 

Approved  in  Culton  v.  Asher,  149  Ky.  667,  149  S.  W.  950,  refusing 
to  set  aside  deed  for  fraud  after  seven  years,  where  knowledge  of  fraud 
was  had  for  five  years;  Abraham  v.  Ordway,  158  U.  S.  422,  39  L.  Ed. 
1039,  15  Sup.  Ct.  896,  refusing  equitable  aid  because  of  laches ;  Mclntire 
v.  Pryor,  173  U.  S.  55,  43  L.  Ed.  612,  19  Sup.  Ct.  359,  holding  facts 
of  case  did  away  with  defense  of  laches ;  Ferguson  v.  Dent,  24  Fed.  431, 
holding  delay  did  not  bar  action  where  agent  exercised  secrecy;  Sayre 
v.  Elyton  Land  Co.,  73  Ala.  103,  holding  interference  of  equity  depends 
upon  the  nature  of  the  case  and  circumstances  of  the  parties;  Mallory 
v.  Mallory  Wheel  Co.,  61  Conn.  143,  23  Atl.  712,  for  delay  to  have  lost 
right  to  avoid  transaction  it  must  have  been  unreasonable;  stockholders 
must  have  been  fully  advised  and  free  to  act ;  Match  v.  Hunt,  38  Mich. 
9,  where  complainants  have  acquiesced  in  a  decree,  Supreme  Court  on 
affirming  cannot  enlarge  the  relief  granted. 

Miscellaneous.  Cited  in  Ferguson  v.  Dent,  24  Fed.  435,  holding  an 
accounting  unnecessary. 

94  U.  S.  514-518,  24  L.  Ed.  281,  DAVIS  v.  CROUCH. 

Supreme  Court  has  no  jurisdiction  of  case  reversed  by  State  court  and 
sent  back  for  further  proceedings,  it  not  being  a  final  judgment. 

Approved  in  Morgan  v.  Thompson,  124  Fed.  205,  59  C.  C.  A.  672,  hold- 
ing judgment  of  Court  of  Appeals  in  Indian  Territory  which  reverses 
judgment  of  inferior  court  and  remands  cause  for  further  proceedings 
is  not  final  judgment  and  is  not  reviewable  in  Circuit  Court  of  Appeals ; 
Bostwick  v.  Brinkerhoff,  106  U.  S.  4,  27  L.  Ed.  73,  1  Sup.  Ct.  16,  fol- 
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lowing  rule;  Fisher  v.  Perkins,  122  U.  S.  527,  30  L.  Ed.  1193,  7  Sup.  Ct. 
1229,  holding  Federal  court  cannot  review  judgment  of  Superior  Court 
of  Kentucky,  unless  application  for  appeal  was  refused;  Grafton  v. 
Paine,  168  U.  S.  704,  42  L.  Ed.  1212,  18  Sup.  Ct.  943,  dismissing  case  for 
want  of  jurisdiction. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  517. 

Judicial   inquiry   into   wisdom   or   policy   of  statute,   or   motives 
prompting  its  enactment.    Note,  1  Ann.  Oas.  570. 

Personal  liability  of  trustee  for  losses.    Note,  44  L.  B.  A.  (N.  8.) 
891. 

94  TJ.  8.  518-623,  24  L.  Ed.  167,  THE  EDITH. 

There  Is  no  lien  by  maritime  law  for  repairs  upon  domestic  vessel  in 
her  home  port. 

Approved  in  The  J.  E.  Rumbell,  148  U.  S.  12,  37  L.  Ed.  347,  13  Sup. 
Ct.  500,  following  rule;  The  Illinois,  2  Flipp.  405,  Fed.  Cas.  7005, 
holding  contracts  for  necessaries  furnished  in  home  port  are  a 
lien  under  Tennessee  code;  Lighters  Nos.  27  and  28,  57  Fed.  666,  6 
C.  C.  A.  493,  holding  maritime  lien  created  by  State  statute  will  not  be 
enforced  unless  supplies  were  furnished  on  credit  of  vessel;  Davidson 
v.  Baldwin,  79  Fed.  97,  24  C.  C.  A.  453,  holding  mortgagee  not  per- 
sonally liable  for  repairs  furnished ;  Bowen  v.  Peters,  71  Me.  465,  hold- 
ing managing  owner  can  bind  other  owners  for  supplies. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L  B.  A.  222. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  408. 

Right  to  maritime  lien  for  supplies.    Note,  24  E.  B.  0.  655. 

Where  State  statute  giving  lien  for  repairs  in  home  port,  provided  it 
should  expire  within  six  months,  unless  ship  was  absent  from  port  at  the 
expiration  of  that  time,  the  burden  of  proving  these  facts  is  on  lienor. 

Approved  in  The  Roanoke,  189  U.  S.  194,  47  L.  Ed.  772,  23  Sup.  Ct. 
492,  holding  attempt  to  create  preferred  lien  on  vessels  under  2  Bal. 
Wash.  Code  &  Stats.,  §§5953,  5954,  is  in  violation  of  admiralty  juris- 
diction vested  in  courts  of  United  States  by  Federal  Constitution;  The 
Atlantic  City,  220  Fed.  285,  Ann.  Oas.  1915D,  50,  validity  of  lien  given 
by  State  statute  for  building  vessel  depends  alone  on  compliance  with 
statute;  The  Underwriter,  119  Fed.  745,  holding  under  charter-party 
which  provides  that  charterer  shall  pay  for  all  coal  used,  no  lien  at- 
taches to  vessel  when  coal  was  furnished  at  port  on  opposite  side  of 
river  from  home  port;  The  Liberty,  119  Fed.  541,  holding  court  of  ad- 
miralty will  not  pay  maritime  creditors  without  lien  out-  of  remnants 
remaining  after  paying  liens  but  on  insolvency  of  owners  of  vessel  will 
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pay  it  over  to  receiver  in  insolvency  appointed  by  State  court;  Stern 
v.  La  Compagnie  Generate,  etc.,  110  Fed.  998,  holding  Conrt  of  Admir- 
alty may  enforce  remedy  for  tort  given  by  State  statute  when  of  mari- 
.  time  nature;  The  John  S.  Parsons,  110  Fed.  995,  holding  promise  of 
purchaser  of  vessel  to  pay  liens  attaching  before  purchase  will  not  be 
enforced  when  claimants  fraudulently  represented  that  they  had  valid 
liens  when  no  lien  existed;  The  Underwriters  Wrecking  Co.  v.  Katie, 
3  Woods,  186,  Fed.  Cas.  14,342,  holding  United  States  court  will  post- 
pone  lien  given  by  local  law  of  Kentucky  on  steamboat  to  a  subsequent 
mortgage;  The  Illinois,  2  Flipp.  419,  434,  Fed.  Cas.  7005,  .holding 
supply  liens  under  State  statute  belong  to  same  class  as  maritime 
liens  for  supplies;  Steamboat  Minnie  R.  Childs,  10  Ben.  556,  Fed. 
Cas.  9640,  holding,  under  the  statute,  the  order  of  filing  of  the  specifica- 
tions did  not  fix  order  of  the  attaching  of  the  liens;  The  Red  Wing,  14 
Fed.  870,  lien  given  by  State  statute  will  only  be  enforced  in  case  strictly 
within  the  statute;  The  Menominie,  36  Fed.  203,  holding  limitation  as  to 
lien  applies  to  Federal  courts;  The  A.  W.  Thompson,  39  Fed.  117,  hold- 
ing libel  could  not  be  maintained,  inasmuch  as  by  State  law  contributory 
negligence  is  a  bar;  The  H.  W.  Emilie,  70  Fed.  512,  holding  lien  must 
be  enforced  within  statutory  time;  Woodward,  Wight  &  Co.  v.  Dill- 
worth,  75  Fed.  418,  21  C.  C.  A.  417,  not  being  a  forced  sale  within  the 
code,  it  did  not  divest  lien  on  steamboat;  Atlantic  Works  v.  Tug  Glide, 
157  Mass.  527,  34  Am,  St.  Rep.  807,  33  N.  E.  164,  if  maritime  law  gives 
a  lien  and  remedy  in  rem,  State  statute  cannot  give  State  courts  con- 
current jurisdiction  by  creating  a  similar  lien. 

District  Court  can  marshal  fund — proceeds  of  sale  of  a  ship — only 
between  lienholders  and  owners. 

Approved  in  Bouker  Contracting  Co.  v.  Proceeds  of  Sale  of  Dredging 
Mach.,  168  Fed.  431,  admiralty  court  seizing  vessel  in  proceedings  in 
,  rem  cannot,  after  paying  lienors,  distribute  balance  to  general  creditors ; 
The  Daniel  Kaine,  35  Fed.  786,  787,  one  holding  writ  of  fi.  fa.  from 
State  court,  acquired  a  lien  under  local  statute ;  The  Wyoming,  3t  Fed. 
543,  holding  surplus  could  not  be  awarded  as  against  mortgagees  to  a 
general  creditor. 

Creditor  took  lien  given  by  State  statute  for  repairs  in  home  port,  sub- 
ject to  condition  that  it  should  terminate,  If  a  bond  was  given  in  place  of 
the  vessel. 

Approved  in  Regina  v.  Dunlop  S.  S.  Co.,  128  Fed.  787,  holding  under 
Pennsylvania  law  contributory  negligence  of  stevedore  engaged  in  re- 
moving hatch  defeats  recovery;  The  Canary,  No.  2,  22  Fed.  534,  hold- 
ing creditor  claiming  benefit  under  State  statute  takes  subject  to  all  the 
conditions. 
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Provision  for  enforcing  State  lien  for  repairs  in  home  port,  being  in- 
valid, quaere,  whether  the  entire  lien  law  be  not  invalid  because  inseparable 
from  the  prescribed  means  of  enforcing  it. 

Approved  in  United  States  Asphalt  Refining  Co.  v.  Trinidad  Lake 
Petroleum  Co.,  222  Fed.  1009,  agreement  in  charter-party  made  in  Lon- 
don to  arbitrate  all  disputes  arising  thereunder  is  void  in  Federal  court ; 
Judson  v.  Knights  of  the  Maccabees,  220  Fed.  1005,  State  statute  pro- 
hibiting removal  to  Federal  court  of  suits  against  foreign  insurance  com- 
pany doing  business  in  State  is  unenforceable ;  Berwind- White  Coal  Min. 
Co.  v.  Metropolitan  S.  S.  Co.,  166  Fed.  789,  holding  lien  on  vessel  given 
by  State  statute  enforceable  in  court  of  equity  of  another  jurisdiction 
which  is  administering  property  in  insolvency ;  State  v.  Hodges,  114  Ark. 
164,  165,  166,  169  S.  W.  945,  946,  upholding  statute  providing  that  per- 
mit of  foreign  corporation  to  do  business  in  State  may  be  revoked  if  it 
remove  to  Federal  court  actions  brought  against  it;  Shawnee  Fire  Ins. 
Co.  v.  National  Surety  Co.,  94  Kan.  308,  146  Pac.  414,  action  against 
foreign  insurance  company  is  removable  to  Federal  court  though  com- 
pany filed  consent  with  insurance  department  that  actions  might  be 
commenced  against  company  in  county  in  which  cause  arose;  The  Illi- 
nois, White  &  Cheek,  2  Flipp.  411,  415,  Fed.  Cas.  7005,  holding  remedy 
for  enforcement  of  lien  given  by  Tennessee  code,  whether  valid  or  in- 
valid, does  not  defeat  the  jurisdiction  of  admiralty  to  enforce  it;  The 
Sylvan  Stream,  35  Fed.  315,  and  The  Menominie,  36  Fed.  200,  while 
statute  authorizing  enforcement  of  lien  by  proceeding  in  rem  in  State 
courts  is  unconstitutional,  the  lien  may  be  enforced  in" admiralty;  The 
Willamette  Valley,  76  Fed.  841,  843,  holding  sureties  compelled  to  pay 
decree  against  vessel,  had  no  lien  upon  surplus,  and  their  claim  could 
not  be  allowed,  where  other  claims  were  pending;  The  Alice  Strong,  57 
Fed.  251,  arguendo. 

Admiralty  jurisdiction  in  tort.    Note,  IS  Ann.  Oas.  1219. 

94  TJ.  S.  523-627,  24  L.  Ed.  264,  HYDE  v.  WOODS. 

Stock  exchange  board  may  make  membership  subject  to  rule  that  when 
member  becomes  insolvent  he  loses  membership,  and  his  seat  may  be  sold 
for  benefit  of  his  creditors  among  other  members  of  the  board. 

Approved  in  In  re  Gregory,  174  Fed.  630,  631,  27  L.  R.  A.  (N.  S.) 
618,  98  C.  C.  A.  383,  seat  in  stock  exchange  on  bankruptcy  of  holder 
passes  to  trustee  subject  to  rules  of  exchange  that  proceeds  be  used  to 
pay  debts  due  exchange  and  to  members;  In  re  Meadows,  Williams  & 
Co.,  173  Fed.  698,  debt  to  member  held  properly  satisfied  from  proceeds 
of  sale  of  seat;  Zell  v.  Baltimore  Stock  Exchange,  102  Md.  495,  4 
L.  R.  A.  (N.  S.)  435,  62  Atl.  810,  where  complainant  furnished  money 
to  purchase  seat  in  exchange  in  name  of  partner,  he  could  not  restrain 
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sale  thereof  for  payment  of  partner's  debts  to  other  members  in  ac- 
cordance with  rules,  on  ground  that  partner  held  seat  in  trust;  Spar- 
hawk  v.  Yerkes,  142  U.  S.  12,  35  L.  Ed.  917,  12  Sup.  Ct.  106,  following 
rule;  Clute  v.  Loveland,  68  Cal.  261,  9  Pac.  137^  holding  lien  on  seat  of 
stock  exchange  may  be  foreclosed;  Brown  v.  Stoerkel,  74  Mich.  276, 
3  L.  R.  A.  481,  41  N.  W.  923,  and  Bear  v.  Heasley,  98  Mich.  307,  24 
L.  R.  A.  621,  57  N.  W.  280,  both  holding  Constitution  adopted  by  a  society 
constitutes  the  terms  of  the  contract  of  membership. 

Distinguished  in  State  v.  Chamber  of  Commerce,  77  Minn.  308,  79 
N.  W.  1028,  where  other  members  were  not  given  a  lien  for  their  debts ; 
Philomath  College  v.  Wyatt,  27  Or.  479,  26  L.  R.  A.  90,  31  Pac.  215, 
holding  illegal  adoption  of  new  Constitution  by  highest  legislative  body 
of  a  State  does  not  constitute  an  act  of  secession. 

Validity  of  rule  of  stock  exchange  with  respect  to  seat  of  insolvent 
or  defaulting  member.    Note,  Ann.  Gas.  1916E,  879,  880. 

Incorporeal  right  to  seat  in  stock  exchange  is  property,  and  where  any 
balance  is  left  from  its  sale,  after  paying  debts  due  members,  It  is  recov- 
erable by  assignee. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  189,  60  L.  Rd.  598,. 
36  Sup.  Ct.  267,  membership  in  exchange,  notwithstanding  restrictions, 
is  property  subject  to  taxation ;  O'Dell  v.  Boyden,  150  Fed.  736,  10  Ann. 
Oas.  239,  80  C.  C.  A.  397,  upholding  exclusive  jurisdiction  of  bankruptcy 
court  over  proceeding  by  trustee  of  member  of  stock  exchange,  and  prior 
assignee  thereof  to  determine  right  to  it;  In  re  Hurlbutt  etc.  Co.,  13& 
Fed.  507,  68  C  C.  A.  216,  where,  on  bankruptcy  of  partnership  seat  in 
stock  exchange  contributed  by  one  partner  as  share  of  capital,  title  to 
seat  passed  to  firm's  trustee  in  bankruptcy;  In  re  Kaupisch  Creamery 
Co.,  107  Fed.  93,  holding  attachment  by  creditor  of  insolvent,  who  did 
not  know  of  insolvency  within  four  months  of  filing  petition  in  bank- 
ruptcy, is  void  under  Bankruptcy  Act,  §  67f ;  In  re  Page,  102  Fed.  746, 
747,  holding  seat  in  stock  exchange  owned  by  bankrupt  passes  to-  his 
trustee  in  bankruptcy;  In  re  Emrich,  101  Fed.  231,  holding  license  to 
occupy  stall  in  city  market  is  property  of  licensee  which  will  pass  to 
his  trustee  in  bankruptcy;  In  re  Personal  Property  Tax,  124  Minn.  401,. 
Ann.  Oas.  19150,  588,  50  L.  R.  A.  (N.  S.)  255,  145  N.  W.  109,  member- 
ship in  Duluth  board  of  trade  is  property  subject  to  taxation;  People 
v.  Feitner,  167  N.  Y.  6,  60  N.  E.  267,  holding  under  N.  Y.  Laws  1896, 
c.  908,  §  2,  subd.  4,  seat  in  New  York  stock  exchange  is  not  taxable ; 
In  re  Franklin  M.  Ketchum,  1  Fed.  841,  842,  In  re  Warder,  10  Fed.  276, 
277,  and  In  re  Werder,  15  Fed.  789,  all  holding  membership  to  produce 
exchange  passes  to  assignee  in  bankruptcy;  Habenicht  v.  Lissak,  78  CaL 
355,  12  Am,  St.  Rep.  66,  6  L.  R.  A.  715,  20  Pac.  876,  holding  receiver 
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may  be  empowered  to  sell'  seat  in  stock  exchange;  Barclay  v.  Smith, 
107  111.  355,  356,  357,  359,  47  Am,  Rep.  441,  442,  443,  444,  holding  mem- 
bership in  board  of  trade  not  subject  to  judicial  sale;  Eliot  v.  Mer- 
chants' Exchange,  14  Mo.  App.  239,  241,  242,  holding  certificates  of 
membership  in  Merchants'  Exchange,  subject  to  creditor's  bill;  Piatt 
v.  Jones,  96  N.  Y.  29,  holding  seat  in  stock  exchange  passed  by  assign- 
ment in  bankruptcy ;  Powell  v.  Waldron,  89  N.  Y.  331,  42  Am.  Rep.  302, 
holding  receiver  had  right  to  redeem  his  scat ;  Pancoast  v.  Gowen,  93  Pa. 
St.  71,  holding  seat  in  stock  exchange  cannot  be  levied  on  under  fi.  fa. 

Property  in  seat  in  broker's  exchange.    Note,  42  Amr  Rep.  302. 
Membership  or  seat  in  stock  or  produce  exchange  as  assets  in  bank- 
ruptcy.   Note,  10  Ann.  Gas.  243. 

Seat,  or*  funds  derived  from  transactions  on  exchange,  as  assets  in 
bankruptcy.    Note,  27  L.  R.  A.  (N.  S.)  614,  615,  616. 

Seat  in   stock   exchange  is  not  a   matter  of   absolute   purchase,  it  is 
encumbered  with  conditions  without  which  it  could  not  be  obtained. 

Approved  in  Page  v.  Edmunds,  187  U.  S.  604,  47  L.  Rd.  322,  23  Sup. 
Ct.  202,  203,  holding  seat  in  Philadelphia  stock  exchange  under  30  Stats, 
at  Large  566,  c.  541  (U.  S.  Comp.  Stats.  1901,  p.  3451  )>  passed  to  trustee 
on  bankruptcy  of  holder;  In  re  Olewine,  125  Fed.  841,  holding  liquor 
license  not  subject  to  execution  may  be  claimed  by  bankrupt  as  exempt ; 
In  re  Gaylord,  111  Fed.  719,  722,  holding  under  Constitution  of  St. 
Louis  stock  exchange  upon  insolvency  of  member,  the  exchange  may  on 
account  of  fraud  of  member  expel  him,  and  after  paying  claims  of 
exchange  and  members,  the  balance  of  the  proceeds  of  sale  of  seat  would 
pass  to  his  trustee;  Fisher  v.  Cushman,  103  Fed.  863,  51  L.  R.  A.  292, 
43  C.  C.  A.  381,  holding  under  bankruptcy  act  liquor  license  of  bank- 
rupt passes  to  his  trustee;  Shannon  v.  Cheney,  156  Cal.  570,  105  Pac. 
590,  assignee  of  seat  in  stock  exchange  as  security  is  bound  to  present 
claim  in  manner  provided  by  rules  of  exchange ;  Baltimore  City  v.  John- 
son, 96  Md.  738,  54  Atl.  646,  holding  under  laws  of  Maryland,  seat  in 
stock  exchange  was  not  subject  to  taxation;  Nashua  Sav.  Bank  v.  Abbott, 
181  Mass.  535,  92  Am.  St.  Rep.  433,  63  N.  E.  1060,  holding  seat  in  stock 
exchange  under  restrictions  of  the  exchange  is  property  which  may  be 
pledged;  Matter  of  Hellman,  174  N.  Y.  257,  95  Am.  St.  Rep.  582,  66 
N.  E.  810,  holding  under  N.  Y.  Laws  4896,  c.  908,  §  2,  subd.  4,  seat  in 
New  York  stock  exchange  is  subject  to  inheritance  transfer  tax;  Belton 
v.  Hatch,  109  N.  Y.  598,  4  Am.  St.  Rep.  498, 17  N.  E.  227,  holding  member 
of  New  York  stock  exchange  who  has  forfeited  his  seat  has  no  right 
to  money  received  for  that  seat  by  the  association. 

Bequest  of  income  of  fund  on  condition  that  upon  insolvency  of  benefi- 
ciary it  is  to  go  over,  or  lapse,  is  valid. 
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Approved  in  Shelton  v.  King,  229  U.  S.  99,  57  L.  Ed.  1089,  33  Sup. 
Ct.  686,  testator  may  bestow  property  on  one  to  whom  he  wishes  to 
secure  beneficial  enjoyment  in  such  insurer  that  it  shall  not  be  subject 
to  claims  of  assignees  or  creditors;  Mason  v.  Rhode  Island  etc.  Trust 
Co.,  78  Conn.  85,  61  Atl*.  58,  devise  to  trustees  to  pay  portion  of  income 
for  benefit  of  plaintiff  during  minority  and  thereafter  to  pay  him  all 
or  part  income  for  life,  he  to  have  power  to  will  fund,  creates  spend- 
thrift trust;  Heaton  v.  Dickson,  153  Mo.  App.  325,  133  S.  W.  163,  hold- 
ing no  presumption  indulged  in  favor  of  estate  in  trust  for  use  of  another 
for  life  with  limitation  against  alienation  and  free  from  claims  of 
creditors ;  Thompson  v.  Murphy,  10  Ind.  App.  466,  37  N.  E.  1095,  holding 
no  trust  was  created  under  the  will,  and  estate  was  subject  to  debts  of 
beneficiary;  Roberts  v.  Stevens,  84  Me.  333,  17  L.  R.  A.  270,  24  Atl. 
876,  Broadway  Nat.  Bank  v.  Adams,  133  Mass.  172,  43  Am.  Rep.  507, 
Lampert  v.  Haydel/96  Mo.  451,  9  Am.  St.  Rep.  366,  2  L.  R.  A.  117, 
9  S.  W.  785,  and  Lampert  v.  Haydel,  20  Mo.  App.  621,  all  upholding  trust 
where  beneficiary  is  deprived  of  the  power  of  alienation;  Weller  v. 
Noffsinger,  57  Neb.  462,  77  N.  W.  1077,  holding  condition  that  devised 
property  shall  not  be  aliened  or  encumbered  by  beneficiary  or  liable  for 
his  debts,  is  valid ;  McClure  v.  Cook,  39  W.  Va.  586,  20  S.  E.  615,  holding 
power  of  alienation  cannot  be  restrained  except  in  certain  cases;  Jour- 
olmon  v.  Massengill,  86  Tenn.  105,  106,  5  S.  W.  726,  727,  upholding  a 
devise  for  support  of  person  sui  juris,  excluding  his  creditors  and  power 
of  alienation;  Patten  v.  Herring,  9  Tex.  Civ.  App.  646,  29  S.  W.  390, 
holding  executor  became  trustee  of  a  "spendthrift11  trust;  Sparhawk 
v.  Cloon,  125  Mass.  267,  arguendo. 

Distinguished'  in  Phillips  v.  Ogle,  21  D.  C.  204,  conveyance  in  trust 
for  husband  till  children  reach  age  of  twenty-one,  then  to  be  sold  and 
divided  among  children;  gives  each  child  vested  remainder  which  he 
may  convey  at  majority. 

Denied  in  dissenting  opinion  in  Smith  v.  Towers,  69  Md.  101,  15  Atl. 
96,  majority  holding  that  trust  fund  could  not  be  reached  by  creditors 
of  cestui  que  trust. 

Invalidity  of  condition  in  will  inconsistent  with,  and  repugnant  to, 
previous  gift.    Note,  25  E.  R.  0.  625. 

Validity  of  spendthrift  trusts.    Note,  3  Ann.  Oas.  588. 

94  XJ.  8.  527-534,  24  L.  Ed.  181,  WATTE  V.  DOWLEY. 

State  statute  requiring  cashier  of  each  national  bank  to  transmit 
annually  to  clerks  of  the  several  towns  in  which  shareholders  Shall  reside, 
a  true  list  of  stockholders,  etc.,  is  valid. 

Approved  in  State  v.  Clement  Nat.  Bank,  84  Vt.  191,  Ann.  Oas.  1912D, 
22,  78  Atl.  954,  State  may  tax  interest-bearing  national  bank  deposits 
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of  depositors ;  State  v.  First  Nat.  Bank,  61  Or.  560,  Ann.  Gas.  1914B,  153, 
123  Pac  715,  State  may  require  cashier  of  every  bank  to  return  to  Secre- 
tary of  State  names  of  depositors  and  amounts  of  deposits  after  seven 
years;  Mallon  v.  Hyde,  76  Fed.  388,  the  right  of  removal  will  not  be 
affected  by  fact  that  Supreme  Court  has  laid  down  general  principles 
which  will  probably  control  the  decision ;  Paul  vrMcGraw,  3  Wash.  300, 
28  Pac.  533,  the  absence  of  State  legislation  empowering  some  taxing 
officer  to  demand  list  of  shares  doea  not  render  statute  inoperative. 

State  statute  requiring  cashier  of  a  national  hank  whose  stock  is  taxed, 
to  pay  into  the  treasury,  the  tax,  is  valid. 

Approved  in  Nat.  Commercial  Bank  v.  Mayor,  etc., '62  Ala.  296,  34 
Am.  Eep.  22,  holding  State  may  require  officers  of  national  bank  to  pay 
taxes  on  its  stock. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Rep.  44. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate  and  other 
property  of  national  banks.    Note,  96  Am.  Dec.  296. 

State  tax  on  national  banks.    Note,  45  L.  B.  A.  762. 

National  banks  are  subject  to  State  legislation,  except  where  it  is  in 
conflict  with  national  legislation,  tends  to  destroy  their  utility  aa  agents 
of  the  government,  or  interferes  with  the  purpose  of  their  creation. 

Approved  in  Hawley  v.  Hurd  etc.  Lumber  Co.,  72  Vt.  125,  47  Atl.  402, 
holding  Vt.  Stats.,  §  1306,  providing  that  attachment  of  negotiable  paper 
before  notice  of  transfer  does  not  apply  to  transfers  to  banks,  is  not 
unconstitutional  within  provision  of  article  IV,  section  2;  First  Nat. 
Bank  v.  Richmond,  39  Fed.  314,  holding  stock  of  national  bank  could 
not  be  taxed  in  solido  in  city  where  it  does  business ;  Winter  v.  Baldwin, 
89  Ala.  485,  7  South.  735,  holding  stockholder  under  State  statute  had 
right  to  inspect  books  of  national  bank;  Chipman  v.  McClellan,  159 
Mass.  371,  34  N.  E.  382,  holding  State  statute  relating  to  preferences 
under  insolvency  law  not  in  conflict  with  act  defining  powers  of  national 
bank;  Elmira  Sav.  Bank  v.  Davis,  142  N.  Y.  595,  597,  25  L.  R.  A.  550, 
551,  37  N.  E.  646,  upholding  State  statute  permitting  savings  bank  to 
deposit  in  national'  banks,  and  giving  them  a  preference  in  case  of 
insolvency. 

Act  of  Congress  requiring  each  national  bank  to  keep  a  list  of  its 
stockholders  posted  in  their  business  office,  was  designed  to  furnish  to 
public,  names  of  incorporators,  and  to  what  extent  they  might  be  relied 
on  as  giving  safety  to  dealing  with  the  bank. 

Approved  in  Lyons  v.  Westwater,  181  Fed.  683,  104  C.  C.  A.  663, 
officers  of  national  bank  may  not  hold  themselves  out  as  holders  of 
stock  not  paid  for,  and  escape  liability  on  obligation  given  therefor  by 
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secret  agreement  to  treat  stock  as  property  of  bank;  Pauly  v.  State 
Loan  etc.  Co.,  165  U.  S.  621,  41  L.  Ed.  850,  17  Sup.  Ct.  471,  one  holding 
shares  as  pledgee  is  not  liable  as  stockholder;  Stufflebeam  v.  De  Lash- 
mutt,  83  Fed.  451,  the  binding  character  of  the  obligation  of  one  appear- 
ing as  a  stockholder  is  on  the  principle  of  estoppel. 

Distinguished  in  Fowler  v.  Gowing,  152  Fed.  813,  where  father  de* 
clared  trust  in  good  faith  in  favor  of  children  in  stock  of  national  bank, 
and  did  not  hold  himself  out  as  owner,  he  was  not  liable  on  stock  on 
failure  of  bank. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  526. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep. 
216. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  46. 

Miscellaneous.    Cited,  but  not  in  point,  in  Perkl  v.  Smith,  42  Fed.  411. 

94  XT.  S.  535-544,  24  L.  Ed.  148,  DOYXE  v.  CONTINENTAL  INS.  CO. 

Agreement  not  to  remove  any  suit  to  Federal  courts  is  void,  and  a  stat- 
ute requiring  such  an  agreement  is  unconstitutional. 

Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graphophone  Co., 
140  Fed.  862,  prior  agreement  by  which  parties  to  infringement  suit 
agree  on  terms  of  settlement  on  condition  that  patent  is  sustained  does 
not  deprive  court  of  jurisdiction ;  Pope  Mfg.  Co.  v.  Gormully,  144  U.  S. 
236,  36  L.  Ed.  419,  12  Sup.  Ct.  637,  refusing  to  specifically  enforce  a 
contract  in  which  defendant  agreed  not  to  contest  the  validity  of  patents 
or  plaintiff's  title;  Chicago  etc.  Ry.  Co.  v.  Becker,  32  Fed.  853,  holding 
invalid,  statute  imposing  penalty  on  foreign  corporation  applying  to 
remove  suit ;  Bigelow  v.  Nickerson,  70  Fed.  121,  30  L.  R.  A.  340,  841,  17 
C.  C.  A.  1,  holding  part  of  statute,  providing  that  action  for  death  shall 
be  brought  in  State  court,  is  void;  Hancock  v.  Yaden,  121  Ind.  369,  16 
Am.  St.  Rep.  399,  6  L.  R.  A.  577,  23  N.  E.  254,  holding  void,  contract 
waiving  right  to  receive  wages  in  money  of  United  States;  American 
Finance  Co.  v.  Bostwick,  151  Mass.  27,  23  N.  £.  659,  holding  party  had 
not  waived  his  right  to  removal,  by  intermediate  removal  from  one  State 
court  to  another;  Erie  Ry.  Co.  v.  Stringer,  32  Ohio  St.  473,  where  petition 
to  remove  is  overruled,  party  does  not  waive  his  right  by  remaining 
in  State  court;  Cheshire  Provident  Inst.  v.  Anglo-American  Land  etc. 
Co.,  132  Fed.  970,  66  C.  C.  A.  122,  arguendo. 

Distinguished  in  Barrow  v.  Burnside,  121  U.  S.  199,  80  L.  Ed.  919, 
7  Sup.  Ct.  936,  holding  void,  statute  requiring  foreign  corporation,  as 
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a  condition  precedent  to  doing  business,  to  stipulate  not  to  remove  suits 
into  Federal  courts;  Commonwealth  v.  East  Tennessee  Coal  Co.,  97  Ky. 
244,  30  S.  W.  610,  holding  State  has  no  power  to  require  foreign  cor- 
poration to  surrender  its  privilege  of  removing  eases,  as  a  condition  pre- 
cedent to  doing  business  there. 

Validity  of  statute  providing  that  foreign  corporation  shall  not  re- 
move action  brought  against  it  into  Federal  court.  Note,  6  Ann. 
Oaa.  325. 

Revocation  of  foreign  corporation's  license  for  removing  action  to 
Federal  court.  Notes,  1  L  R.  A.  (N.  8.)  1019;  L.  R.  A.  1915F, 
1187,  1188,  1189. 

State  has  power  to  impose  any  terms  as  preliminary  to  right  of  a 
foreign  insurance  company  to  do  business  there,  not, repugnant  to  Federal 
Constitution;  hence  may  provide  that  upon  removal  of  suit  against  it  to 
Federal  court,  the  Secretary  of  State  may  revoke  its  license  to  do  business. 

Approved  in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  251,  253,  254, 
255,  50  L.  Ed.  1015,  1016,  1017,  26  Sup.  Ct.  619,  affirming  Prewitt  v. 
Security  etc.  Ins.  Co.,  119  Ky.  327,  330,  331,  83  S.  W.  612,  613,  uphold- 
ing Ky.  Stats.  1903,  §  631,  providing  for  revocation  of  license  of  foreign 
insurance  company  removing  suit  to  Federal  court;  Cable  v.  United 
States  Life  Ins.  Co.,  191  U.  S.  306,  48  L.  Ed.  193,  24  Sup.  Ct.  74,  holding 
fact  that  law  is  more  favorable  to  insurance  companies  in  Federal  than 
in  State  court  is  no  reason  for  assumption  of  jurisdiction  by  Federal 
court  over  suit  to  cancel  insurance  policy;  Western  Union  Tel.  Co.  v. 
Frear,  216  Fed.  201,  203,  State  statute  requiring  foreign  corporation  to 
report  annually  on  business  done  in  State  and  pay  one  dollar  tax  on  each 
one  thousand  dollars  increase  is  valid;  Hartford  Fire  Ins.  Co.  v.  Per- 
kins, 125  Fed.  505,  holding  foreign  corporation  cannot  contest  constitu- 
tionality of  statute  of  State  permitting  it  to  do  business  there;  Green- 
wich Ins.  Co.  v.  Carroll,  125  Fed.  125,  127,  holding  provisions  of  Iowa 
Code,  §  1754,  relating  to  manner  of  transacting  business  of  insurance 
companies,  are  invalid ;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  532,  hold- 
ing under  19  Laws  Del.,  c.  181,  authorizing  appointment  of  receiver  of 
insolvent  corporations,  creates  equitable  right  which  unsecured  creditors 
who  havo  not  reduced  their  claims  to  judgment  may  enforce  by  bill  in 
Circuit  Court  of  United  States;  Ashe  v.  Union  Cent.  Life  Ins.  Co.,  115 
Fed.  236,  holding  corporation  of  one  State  doing  business  in  another 
State  under  license  cannot  by  laws  of  latter  State  be  deprived  of  right 
to  remove  cause  begun  in  latter  State  to  Federal  court;  City  of  Mont- 
gomery v.  Royal  Exchange  Assur.  Corporation,  5  Ala.  App.  327,  59 
South.  511,  upholding  privilego  tax  on  foreign  insurance  corporations; 
People  v.  Chicago  etc.  Ry.  Co.,  223  111.  591,  79  N.  E.  147,  upholding 
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Hard's  Rev.  Stats.  1905,  c.  114,  §  6,  requiring  railroads  to  make  annual 
report  to  railroad  commission ;  State  v.  Western  Union  Tel.  Co.,  75  Kan. 
659,  90  Pac.  318,  State  may  impose  on  foreign  telegraph  corporation 
charter  fees  based  on  capital  stock  as  condition  to  continuing  business 
in  State;  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115  La.  706, 
116  Am.  St.  Rep.  179,  9  L.  R.  A.  (N.  S.)  1240,  39  South.  849,  State  can 
tax  moneys  loaned  by  foreign  insurance  companies  in  State;  State  v. 
Vandiver,  222  Mo.  223,  228,  230,  231,  233,  121  S.  W.  49,  50,  51,  52,  State 
may  forbid  issuing  license  to  foreign  insurance  company  which  pays 
salary  of  more  than  fifty  thousand  dollars  to  any  one  officer;  State  v. 
Alderson,  49  Mont.  36,  140  Pac.  85,  State  may  impose  on  foreign  cor- 
poration doing  business  in  State  fee  based  on  amount  of  capital  stock; 
State  v.  Insurance  Co.  of  North  America,  71  Neb.  325,  99  N.  W.  38, 
upholding  statute  requiring  foreign,  insurance  companies  doing  business 
in  State,  to  pay  taxes  equal  to  those  imposed  on  corporations  of  State 
by  State  of  incorporation  of  such  foreign  corporations;  Wallace  v. 
Mayor  etc.  of  Reno,  27  Nev.  86,  63  L.  R.  A.  837,  73  Pac.  533,  upholding 
provisions  of  acts  of  1903,  empowering  Reno  city  boards  to  revoke 
licenses;  Nelson  v.  Deming  Inv.  Co.,  21  Okl.  614,  96  Pac.  743,  State 
may  provide  that  action  against  foreign  corporation  may  be  brought  in 
county  of  residence  of  designated  agent  or  in  any  county  where  cause  of 
action  arose;  Cunningham  v.  Klamath  Lake  R.  Co.,  54  Or.  21,  101  Pac. 
1099,  State  may  require  foreign  corporation  to  designate  agent  in  State 
on  whom  service  of  process  at  suit  of  any  citizen  may  be  made;  D'Arcy 
v.  Mutual  Life  Ins.  Co.,  108  Tenn.  572,  69  S.  W.  769,  holding  where 
foreign  insurance  filed  power  of  attorney  authorizing  Secretary  of  State 
to  receive  service  under  Tenn.  Acts  1875,  c.  66,  policy-holders  were 
entitled  to  service  after  corporation  withdrew  from  State;  National 
Mer.  Co.  v.  Mattson,  45  Utah,  163,  166,  143  Pac.  226,  227,  State  may 
require  foreign  building  and  loan  corporation  to  make  deposit  as  con- 
dition to  doing  business  in  State;  Phenix  Ins.  Co.  v.  Burdett,  112  IncL 
205,  13  N.  E.  705,  State  v.  Insurance  Co.  of  North  America,  115  Ind. 
266,  17  N.  E.  578,  State  v.  Phipps,  50  Kan.  617,  34  Am.  St.  Rep.  167, 
18  L.  R.  A.  662,  31  Pac.  1099,  Hartford  Fire  Ins.  Co.  v.  Raymond,  70 
Mich.  502,  38  N.  W.  483,  and  State  v.  Stone,  118  Mo.  401,  40  Am.  St. 
Rep.  394,  25  L.  R.  A.  246,  24  S.  W.  166,  all  following  rule ;  Philadelphia 
Fire  Assn.  v.  New  York,  119  U.  S.  118,  30  L.  Ed.  346,  7  Sup.  Ct.  936, 
holding  defendant,  a  foreign  corporation,  was  not  within  the  jurisdic- 
tion of  New  York  until  it  had  paid  license  fee;  Metropolitan  Life  Ins. 
Co.  v.  M'Nall,  81  Fed.  896,  897,  holding  State  superintendent  could  not 
arbitrarily  revoke  license  of  a  foreign  insurance  company;  Ware  ▼. 
Hamilton-Brown  Shoe  Co.,  92  Ala.  148,  9  South.  136,  holding  foreign 
corporation  can  sue  on  contract,  without  complying  with  statutory  requi- 
sites ;  Baker  v.  The  State,  44  Ark.  138,  declaring  that  legislature  could 
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tax  franchise  of  a  corporation;  Elston  v.  Piggott.  94  Ind.  18,  holding 
foreign  corporation,  plaintiff,  may  purchase  and  hold  lands  at  judicial 
sale,  no  statute  forbidding;  State  v.  Woodruff  Sleeping  etc.  Co.,  114 
Ind.  157, 15  N.  E.  815,  holding  State  could  not  tax  earnings  of  sleeping- 
car  company,  transporting  passengers  between  States;  Reyer  v.  Odd 
Fellows  Fraternal  Accident  Assn.,  157  Mass.  373,  84  Am.  St.  Rep.  293, 
32  N.  E.  472,  upholding  statute  providing  that  service  of  process  on 
foreign  corporation  may  be  made  on  any  agent  transacting  business  in 
their  name;  Insurance  Co.  of  North  America  v.  Commonwealth,  87 
Pa.  St.  182,  30  Am.  Rep.  354,  upholding  tax  upon  entire  premiums  re- 
ceived by  insurance  companies;  Commonwealth  v.  New  York  etc.  R.  R., 
129  Pa.  St.  476,  15  Am.  St.  Rep.  727,  18  Atl.  413,  holding  State  could 
impose  upon  foreign  corporations  to  deduct  State  tax  from  interest  paid 
resident  stockholders ;  Wright  v.  Lee,  4  S.  D.  242,  55  N.  W.  932,  holding 
right  of  foreign  corporation  to  do  business  can  only  be  challenged  by 
State;  Dugger  v.  Merchants  &  Traders'  Ins.  Co.,  95  Tenn.  251,  28 
L.  R.  A.  798,  32  S.  W.  6,  holding  statute  regulating  liability  on  policies 
valid;  dissenting  opinion  in  New  York  life  Ins.  Co.  v.  Smith  (Tex. 
Civ.  App.),  41  S.  W.  688,  majority  holding  unconstitutional,  statute  im- 
posing penalty  on  insurance  company  not  paying  loss  within  specified 
time;  Commonwealth  v.  Vrooman,  164  Pa.  St.  320,  44  Am,  St.  Rep.  610, 
25  L.  R.  A.  254,  30  Atl.  220,  Desmazes  v.  Mutual  etc.  Ins.  Co.,  7  Fed. 
Cas.  532;  and  Metropolitan  life  Ins.  Co.  v.  Board  of  Assessors,  115 
La.  706,  39  South.  849,  all  arguendo. 

Distinguished  in  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232  U.  S.  332, 
333,  L.  R.  A.  1915F,  1187,  58  L.  Ed.  626,  34  Sup.  Ct.  333,  State  statute 
prohibiting  foreign  corporation  from  asserting  any  citizenship  other 
than  of  that  State  under  penalty  of  foreiture  of  charter  is  void;  King 
Tonopah  Mining  Co.  v.  Lynch,  232  Fed.  490,  State  cannot  require  foreign 
corporation,  as  condition  to  doing  business  in  State,  to  accept  method  of 
service  of  process,  which  does  not  amount  to  due  process  of  law;  St. 
Louis  &  S.  F.  R.  Co.  v.  Cross,  171  Fed.  488,  State  cannot  revoke  fran- 
chise of  foreign  corporation  for  removal  of  suit  to  Federal  court  when 
such  corporation  owned  railroads  in  territory  before  it  became  State,. 
and  had  invested  large  sums  in  construction;  Chicago  etc.  Ry.  Co.  v. 
Swanger,  157  Fed.  791,  holding  void  statute  providing  for  revoking 
franchised  foreign  railroad  corporation  having  lines  in  State,  for  re- 
moval of  causes  to  Federal  court,  and  imposing  money  penalties  for 
such  removal;  Louisville  etc.  R.  Co.  v.  State,  107  Miss.  598,  65  South. 
881,  statute  prohibiting  removal  of  suits  against  foreign  corporation 
doing  business  in  State  is  void  as  applied  to  corporations  engaged  in 
interstate  commerce ;  dissenting  opinion  in  Security  etc.  Ins.  Co.  v.  Pre- 
witt,  202  U.  S.  266,  267,  269,  50  L.  Ed.  1022,  1023,  26  Sup.  Ct.  619, 
majority  unholding  Ky.  Stats.  1903,  §  631,  providing  for  revocation  of 
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license  of  foreign  insurance  company  removing  suit  to  Federal  court; 
dissenting  opinion  in  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ky.  343,  84 
S.  W.  530,  majority  upholding  Ky.  Stats.  1903,  §  631,  providing  for 
revocation  of  license  of  foreign  insurance  company  removing  suit  to 
Federal  court;  Parrott's  Chinese  Case,  6  Sawy.  383,  1  Fed.  515,  holding 
unconstitutional,  law  making  it  an  offense  for  corporation  to  employ 
Chinese;  Paving  Co.  v.  City,  41  La.  Ann.  1017,  6  South.  794,  holding 
debts  due  foreign  corporations  by  residents  cannot  be  taxed  here; 
Parker  v.  North  British  etc.  Ins.  Co.,  42  La.  Ann.  431,  7  South.  600, 
holding  invalid,  tax  on  "gross  receipts"  of  foreign  insurance  company. 

Recognition  or  exclusion  of  foreign  corporations.    Note,  24  L.  R.  A. 
295. 

Power  of  State  to  Impose  terms  upon  foreign  corporation  Implies  power 
to  revoke  the  permission  granted. 

Approved  in  Southern  Ry.  Co.  v.  Greene,  160  Ala.  410,  49  South.  408, 
statute  requiring  foreign  corporation  to  pay  franchise  tax  based  on 
capital  used  in  State  is  valid  as  to  corporation  which  has  previously 
complied  with  existing  laws ;  Stone  v.  Fritts,  169  Ind.  365,  14  Ann.  Gas. 
295,  15  L.  R.  A.  (N.  S.)  1147,  82  N.  E.  794,  State  may  authorize  county 
superintendent  to  revoke  license  to  teach  in  public  schools;  Ruggles  v. 
State,  120  Md.  560,  87  Atl.  1082,  license  to  operate  motor  vehicle  "until 
revoked"  for  certain  causes  is  not  contract  preventing  repeal  of  license 
law;  Manchester  Fire  Ins.  Co.  v.  Herriott,  91  Fed.  719,  upholding  tax 
on  foreign  corporation  as  a  condition  of  its  continuing  to  do  business; 
Scottish  Union  etc.  Ins.  Co.  v.  Herriott,  109  Iowa,  606,  77  Am.  St.  Rep. 
548,  80  N.  W.  668,  holding  business  may  be  taxed,  though  it  may  have 
previously  been  freely  conducted;  Baltimore  &  O.  R.  R.  Co.  v.  Pittsburg 
W.  etc.  R.  R.  Co.,  17  W.  Va.  878,  holding  railroad  was  a  domestic  cor- 
poration in  that  State,  and,  when  sued,  could  not  remove  case. 

State  has  power  to  exclude  foreign  corporation  from  doing  business 
there,  and  courts  cannot  inquire  into  the  intention  of  the  legislators. 

Approved  in  Weber  v.  Freed,  239  U.  S.  330,  Ann.  Caa.  19160,  317, 
60  L.  Ed.  810,  36  Sup.  Ct.  132,  motive  of  Congress  in  exerting  plenary 
power  over  foreign  commerce  cannot  be  considered  for  purpose  of  re- 
fusing to  give  effect  to  such  power  when  exercised;  United  States  v. 
Johnston,  232  Fed.  977,  applying  rule  in  upholding  statute  prohibiting 
interstate  commerce  in  pictures  tending  to  debase  public;  Black  v.  Ver- 
mont Marble  Co.,  1  Cal.  App.  720,  82  Pac.  1061,  upholding  Stats.  1871- 
72,  p.  826,  as  amended  by  Stats.  1899,  p.  Ill,  providing  that  foreign 
corporation  not  designating  person  on  whom  process  may  be  served 
within  sixty  days  after  commencing  business  cannot  sue  or  defend  ac- 
tions ;  Lone  Wolf  v.  Hitchcock,  19  App.  D.  C.  327,  courts  cannot  declare 
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void  act  ratifying  agreements  with  Indians  on  ground  of  fraud  in  pro- 
curing them;  State  v.  Mayor  etc.  of  the  City  of  Dodson,  123  La.  911, 
49  South.  638,  court  cannot  interfere  with  discretion  of  legislative  Wdy 
of  municipality;  People  v.  Gardner,  143  Mich.  106,  106  N.  W.  542, 
motives  of  city  council  in  passing  garbage  ordinance  not  inquired  into 
to  determine  its  validity;  Richardson  v.  City  of  Olympia,  83  Wash.  642, 
145  Pac.  964,  refusing  to  inquire  into  motive  of  city  in  filling  in  tide- 
lands  in  action  on  assessment  therefor;  dissenting  opinion  in  Ex  parte 
Wolters,  64  Tex.  Cr.  301,  Ann,  Gas.  1916B,  1071,  144  S.  W.  564, 
majority  holding  House  of  Representatives  had  power  to  appoint  com- 
mittee at  special  session  to  investigate  State  prohibition  election  as  to 
irregularity  in  payment  of  poll  taxes;  United  States  v.  Des  Moines 
Nav.  &  Ry.  Co.,  142  U.  S.  545,  35  L.  Ed.  1109,  12  Sup.  Ct.  318,  holding 
that  knowledge  and  good  faith  of  legislators  are  not  open  to  question; 
New  Orleans  v.  Warner,  175  U.  S.  146,  44  L.  Ed.  109,  20  Sup.  Ct.  44, 
Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  Ry.,  39  Fed.  155  (overruled,  see 
Angle  v.  Chicago  etc.  Ry.  Co.,  151  U.  S.  45,  38  L.  Ed.  67,  14  Sup.  Ct. 
240),  and  People  v.  Thompson,  155  111.  469,  40  N.  E.  312,  all  holding  that 
courts  cannot  inquire  into  the  motives  of  the  legislature;  Koenig  v. 
Huck,  51  La.  Ann.  1373,  26  South.  545,  in  action  of  attachment,  question 
of  motive  is  irrelevant;  People  v.  Gay,  107  Mich.  424,  80  L.  R.  A.  465, 
65  N.  W.  293,  upholding  law  forbidding  solicitation  of  insurance  for  a 
nonresident,  without  a  certificate  from  commissioner;  Daggs  v.  Orient 
Ins.  Co.,  136  Mo.  391,  58  Am.  St.  Rep.  641,  35  L.  R.  A.  229,  38  S.  W. 
86,  upholding  statute  providing  insurers  cannot  deny  that,  at  time  of 
insurance,  property  was  worth  the  full  amount  insured;  Tod  v.  Wick, 
36  Ohio  St.  388,  upholding  statute  regulating  negotiable  notes  given  for 
.patent  rights;  Sandel  v.  Atlanta  life  Ins.  Co.,  53  S.  C.  246,  31  S.  E. 
231,  holding  State  may  exclude  foreign  corporation  or  forbid  its  con- 
tinuing business,  except  on  terms;  Young  v.  South  Tredegar  Iron  Co., 
85  Tenn.  197,  4  Am,  St.  Rep.  756,  2  S.  W.  205,  power  of  foreign  corpora- 
tion to  do  business  in  a  State  is  one  of  legislative  intent;  State  v. 
Phoenix  Ins.  Co.,  92  Tenn.  432,  21  S.  W.  895,  following  rule;  State  v. 
Cunningham,  81  Wis.  509,  15  L.  R.  A.  576,  51  N.  W.  738,  holding  court 
will  not  notice  intention  of  legislature  in  passing  a  lawful  act. 

Motives  of  legislature  or  members  thereof  will  not  be  inquired  into. 
Note,  51  Am,  Dec.  623. 

Power  of  State  to  discriminate  against  foreign  corporations  doing 
business  therein.    Note,  95  Am,  Dec.  537,  538. 

Where  State  statute  provided  that  if  foreign  insurance  company  shall 
remove  any  case  to  Federal  courts,  Secretary  of  State  shall  cancel  its  li- 
cense to  do  business  in  that  State;  an  injunction  to  restrain  him  from  doing 
so,  cannot  be  sustained. 
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Approved  in  Hartford  Fire  Ins.  Co.  v.  Raymond,  70  Mich.  503,  506, 
38  N.  W.  483,  485,  holding  foreign  corporations  cannot  do  business  in 
a  State,  except  upon  terms,  reasonable  or  unreasonable;  People  v.  Fire 
Assn.  of  Philadelphia,  92  N.  Y.  326,  44  Am.  Rep.  389,  upholding  tax 
on  foreign  insurance  companies  equal  to  that  imposed  by  other  States 
on  our  companies. 

Distinguished  in  dissenting  opinion  in  Security  etc.  Ins.  Co.  v.  Prewitt, 
202  U.  S.  260,  261,  50  L.  Ed.  1019,  1020,  26  Sup.  Ct.  619,  majority  uphold- 
ing Ky.  Stats.  1903,  §  631,  providing  for  revocation  of  license  of  foreign 
insurance  company  removing  suit  to  Federal  court. 

Taxation  of  foreign  corporations.    Note,  96  Am.  Dec.  341,  842,  343, 
344. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  19  Ann.  Gas.  185. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  52  L.  R.  A.  (N.  S.)  438. 

94  XT.  &  545-649,  24  L.  Ed.  283,  DAVIS  ▼.  ALVOBD. 

Suit  to  recover  judgment  and  enforce  mechanic's  lien  is  proceeding  in 
equity,  though,  according  to  procedure  in  Montana  Territory,  a  personal 
judgment  is  usually  rendered,  with  directions,  if  it  be  not  satisfied  out  of 
other  property,  the  property  on  which  its  Hen  exists  shall  be  sold. 

Approved  in  Schmulbach  v.  Caldwell,  196  Fed.  21,  115  C.  C.  A.  650, 
and  Continental  etc.  Bk.  v.  Corey  Bros.  Const.  Co.,  208  Fed.  982,  126 
C.  C.  A.  64,  both  holding  suit  in  Federal  court  to  enforce  lien  must  be 
in  equity,  though  State  provides  for  enforcement  in  action  at  law; 
Hooven  etc.  Co.  v.  John  Featherstone  's  Sons,  111  Fed.  86,  49  C.  C.  A.' 
229,  holding  foreclosure  of  mechanic's  lien  is  suit  in  equity  and  decree 
is  reviewable  by  appeal  and  not  by  writ  of  error;  Guernsey  v.  Lazear, 
51  W.  Va.  335,  41  S.  E.  408,  holding  judgment  against  husband  is  no 
lien  during  wedlock,  on  supposed  curtesy  of  husband;  Flagstaff  etc. 
Min.  Co.  v.  Cullins,  104  U.  S.  177,  26  L.  Ed.  705,  holding  overseer  of 
mine,  doing  some  manual  labor,  entitle^  to  lien;  Idaho  &  Oregon  Land 
etc.  Co.  v.  Bradbury,  132  U.  S.  514,  515,  S3  L.  Ed.  436,  437,  10  Sup.  Ct. 
179,  holding  suit  to  enforce  mechanic's  lien,  under  statute  authorizing 
court  to  order  land  to  be  sold,  is  equitable;  Sheffield  Furnace  Co.  v. 
Witherow,  149  U.  S.  579,  87  L.  Ed.  856,  13  Sup.  Ct.  939,  where  State 
law  gives  a  remedy  at  law  or  equity  to  enforce  mechanic's  lien,  pro- 
ceedings in  Federal  court  may  be  in  equity ;  De  La  Vergne  Refrigerating 
Mach.  Co.  v.  Montgomery  Brewing  Co.,  46  Fed.  832,  that  remedy  is  given 
by  State  statute  for  enforcement  of  lien  does  not  oust  equity  of  juris- 
diction; New  England  Engineering  Co.  v.  Oakwood  St.  Ry.  Co.,  75  Fed. 
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168,  holding  Ohio  statute  gave  lien  on  street  railroads;  Gull  River 
Lumber  Co.  v.  Keefe,  6  Dak.  164,  41  N.  W.  744,  holding  statute  did 
not  give  right  to  jury  trial  in  action  to  foreclose  mechanic's  lien;  Lockett 
v.  Robinson,  31  Fla.  137,  12  South.  650,  where  statute  creating  lien  does 
not  give  a  complete  remedy,  party  may  go  into  equity. 

Strict  proof  of  all  the  essentials  of  the  lien  is  required,  including  proof 
of  commencement  of  work,  its  character,  and  its  completion. 

Approved  in  Utah  Implement-Vehicle  Co.  v.  Bowman,  209  Fed.  947, 
mortgagee  not  made  party  in  mechanic's  lien  suit  is  not  bound  by  judg- 
ment; Pioneer  Mining  Co.  v.  Delamotte,  185  Fed.  755,  108  C.  C.  A.  90, 
lien  given  for  "development"  of  mine  does  not  include  ordinary  work 
of  miner  in  working  placer;  Preston  v.  Chicago,  St.  L.  &  N.  0.  R.  Co., 
175  Fed.  489,  suit  in  equity  is  not  maintainable  to  collect  taxes ;  Canton 
etc.  Machine  Co.  v.  Rolling  Mill  Co.,  155  Fed.  328,  329,  bill  to  foreclose 
lien  held  not  to  allege  facts  essential  to  recovery;  Wi throw  Lumber  Co. 
v.  Glasgow  Inv.  Co.,  101  Fed.  867,  42  0.  0.  A.  61,  holding  under  Va. 
Code,  §2476,  requiring  a  mechanic's  lien  to  contain  account  of  amount 
and  character  of  work  done,  a  claim  lump  sum  for  labor  performed 
and  material  furnished  is  not  sufficient;  Fidelity  Storage  Corp.  v.  Trussed 
Concrete  Steel  Co.,  35  App.  D.  C.  13,  lien  held  void  for  failure  to  state 
in  claim  name  of  party  against  whose  interest  lien  is  claimed;  Brown 
v.  Waring,  1  App.  D.  C.  380,  382,  lien  held  void  for  failure  to  file  notice 
in  time  after  completion;  Seventh  Nat.  Bank  v.  Shenandoah  Iron  Co., 
35  Fed.  442,  holding  lien  must  have  been  filed  within  six  months,  unless 
there  had  been  a  decree  to  take  account  of  debts;  Tod  v.  Kentucky 
etc.  Ry.  Co.,  52  Fed.  248,  18  L.  R.  A.  313,  3  C.  C.  A.  60,  holding  burden 
was  on  materialman  to  show  what  part  of  his  supplies  was  actually 
used  for  the  road;  Arkansas  River  Land  etc.  Co.  v.  Flinn,  3  Colo.  App. 
382,  33  Pac.  1006,  holding  like  cited  case;  Alesina  v.  Stock,  8  Mont. 
418,  20  Pac.  642,  dismissing  suit  where  complaint  showed  lien  was  filed 
too  late;  Smith  v.  Sherman  Min.  Co.,  12  Mont.  528,  31  Pac.  73,  holding 
mechanic's  lien  statement  sufficient,  though  not  stating  nature  of  the 
work;  Minor  v.  Marshall,  6  N.  M.  197,  27  Pac.  482,  holding  statutes 
authorizing  mechanics'  liens  must  be  strictly  construed;  Trustees  of 
Franklin  St.  Church  v.  Davis,  85  Va.  195,  7  S.  E.  246,  holding  limitation 
of  lien  began  to  run  from  time,  according  to  contract,  building  was  com- 
pleted; Cushwa  v.  Improvement  Loan  etc.  Assn.,  45  W.  Va.  502,  32 
S.  E.  264,  holding  mechanic's  lien  takes  priority  over  deed  of  trust, 
executed  after  commencement  of  work  (see  dissenting  opinion  in  45 
W.  Va.  504,  32  S.  E.  265), 

Distinguished  in  Hooven,  Owens  &  Rentschler  Co.  ▼•  Featherstone,  99 
Fed.  181,  holding  under  mechanic's  lien  law  of  Missouri  a  notice  of  lien' 
which  states  that  all  materials  were  furnished  under  one  contract 
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will  not  be  sustained  by  proof  that  they  were  furnished  under  the 
contracts  made  at  different  times. 

Montana  statute  was  designed  to  give  security  to  those  who,  by  their 
labor,  skill  and  materials  add  value  to  property,  by  a  pledge  of  the  interest 
of  their  employer  for  their  payment. 

Approved  in  Johnson  v.  Puritan  Min.  Co.,  19  Mont.  41,  47  Pac.  339, 
where  improvement  upon  mining  claim  was  such  as  could  not  be  severed, 
a  prior  mortgage  upon  realty  took  precedence  to  mechanic's  lien;  Boyle 
v.  Mountain  Key  Min.  Co.,  9  N.  M.  253,  50  Pac.  352,  holding  super- 
intendent of  mine  not  entitled  to  lien. 

Occasional  subsequent  repairs  cannot  be  added  in  computing  the  time 
within  which  the  lien  may  be  filed,  so  as  to  render  it  one  continued  per- 
formance. 

Approved  in  Idaho  Mining  etc.  Co.  v.  Davis,  123  Fed.  398,  59  C.  C.  A. 
200,  holding  under  Sess.  Laws  of  Idaho  of  1895,  p.  48,  §  6,  providing 
for  time  for  filing  mechanic's  lien,  the  fact  that  claimant  had  not  ceased 
to  perform  labor  at  time  of  filing  lien  did  not  invalidate  his  claim; 
Kent  v.  Muscatine  etc.  Ry.  Co.,  115  Iowa,  385,  88  N.  W.  936,  holding  under 
Code,  §  2091,  Iowa,  providing  for  laborer's  lien  on  tax  voted  in  aid 
of  railroad  company  for  construction  of  road,  assignment  of  laborer's 
time  check  carries  right  to  enforce  lien;  Perrault  v.  Shaw,  69  N.  H.  181, 
76  Am.  St.  Rep.  161,  38  Atl.  724,  holding  one  who  furnishes  board  to 
employee  of  brick  manufacturer  under  contract  with  latter  does  not 
perform  labor  under  Pub.  Stats.,  c.  141,  §  11,  New  Hampshire ;  Cahoon 
v.  Fortune  Min.  etc.  Co.,  26  Utah,  95,  72  Pac.  440,  holding  where  under 
contract  for  construction  of  mill  materials  were  delivered  almost  daily 
until  July,  when  mill  completed  and  put  in  operation  and  remained  in 
operation  till  December,  and  one  mechanic  remained  to  make  altera- 
tions and  repairs,  and  materials  delivered  in  September  and  January, 
latter  materials  not  furnished  pursuant  to  original  contract  so  as  to  give 
mechanic's  lien  for  balance  due  on  all  materials. 

Statutes  giving  liens  to  mechanics  and  laborers,  are  to  be  liberally  con- 
strued. 

Approved  in  Caldwell  v.  Schmulbach,  175  Fed.  439,  extra  work  to 
support  adjacent  building  done  outside  lot  to  be  improved  held  to  be 
included  in  benefit  of  lien;  Salt  Lake  Hardware  Co.  v.  Chainman  Min. 
etc.  Co.,  137  Fed.  637,  holding  lien  not  void  though  statement  filed 
claimed  more  than  actually  due,  where  it  was  result  of  mistakes  and 
without  fraud  or  wrongful  intent;  Russell  v.  Hayner,  130  Fed.  92,  64 
C.  C.  A.  424,  construing  Civ.  Code  Alaska,  §§  262,  265,  266,  relating  to 
mechanics'  liens;  Pinkerton  v.  Le  Beau,  3  S.  D.  446,  54  N.  W.  98,  folr 
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lowing  rule ;  Springer  Land  Assn.  v.  Ford,  168  U.  S.  524,  42  L.  Ed.  565, 
18  Sup.  Ct.  174,  holding'  that  claim  of  lien  was  sufficient;  Virginia 
Development  Co.  v.  Crozer  Iron  Co.,  90  Va.  135,  44  Am.  St.  Rep.  901, 
17  S.  E.  809,  construing  statute  giving  lien  for  supplies  liberally. 

Priority  as  between  mechanic's  lien  and    mortgage  of    property. 
Note,  Ann.  Oas.  1916B,  650. 

Mechanics'  lien — Addition  of  new  items  as  extending  time  for  filing. 
Note,  35  L.  R.  A.  (N.  S.)  909. 

tf4  U.  8.  549-553,  24  L.  Ed.  285,  SOUTHERN  EXPRESS  OO.  ▼.  DICKSON. 

Where  consignor  Is  known  by  carrier  to  be  owner,  consignees  are  to  be 
regarded  as  agents  to  receive  goods  at  place  indicated. 

Approved  in  Cooper  v.  Bank  of  British  North  America,  30  Fed.  173, 
following  rule;  F.  H.  Smith  Co.  v.  Louisville  etc.  R.  Co.,  145  Mo.  App. 
406,  122  S.  W.  345,  delivery  by  seller  to  buyer  of  bill  of  lading  is  strong 
presumptive  evidence  that  title  passes  to  buyer  named  as  consignee; 
National  Newark  Banking  Co.  v.  Delaware  etc.  R.  R.  Co.,  70  N.  J.  L.  779, 
103  Am.  St.  Rep.  825,  66  L.  R.  A.  595,  58  Atl.  312,  carrier  must  deliver 
goods  to  true  owner  claiming  under  consignee  when  it  has  notice  of  true 
owner's  rights  and  bill  of  lading  has  been  surrendered;  dissenting 
opinion  in  Clegg  v.  Southern  Ry.  Co.,  135  N.  C.  156,  47  S.  E.  670,  ma- 
jority holding  railroad  refusing  to  deliver  freight  to  owner  because  he 
would  not  pay  freight  demanded  where  it  was  in  excess  of  amount  due, 
and  fruit  frozen,  is  liable  though  bill  of  lading  not  transferred  to  owner 
by  consignee.  \ 

Distinguished  in  Bonds-Foster  Lumber  Co.  v.  Northern  Pac.  Ry.  Co., 
53  Wash.  304,  101  Pac.  878,  delivery  of  bill  of  lading  which  stated 
it  was  not  assignable,  without  indorsement,  by  carrier,  together  with 
invoice  properly  assigned,  passes  no  title;  United  States  Express  Co.  v. 
Hammer,  21  Ind.  App.  190,  51  N.  E.  954,  where  shipment  is  to  one  person 
in  care  of  another,  if  latter  refuses  to  accept  goods,  company  should 
deliver  to  consignee. 

Where  carrier,  knowing  consignor  to  be  owner  of  goods,  delivers  them 
to  consignees,  or  to  any  other  person,  by  their  order,  at  place  of  shipment, 
they  are  liable  to  shipper  for  value  of  goods. 

Approved  in  James  B.  Lambie  Co.  v.  Bigelow,  34  App.  D.  C.  55,  lien 
held  lost  by  failure  of  subcontractor  to  file  notice  in  time,  allowing 
owner  to  pay  contractor  in  full;  Bank  of  British  North  America  v. 
Cooper,  137  U.  S.  478,  34  L.  Ed.  762,  11  Sup.  Ct.  161,  holding  bank  hav- 
ing received  money  with  knowledge  that  it  belonged  to  C,  could  not 
substitute,  for  his  instructions,  wishes  of  the  party  to  whom  he  was 
remitting. 
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Antecedent  agreement  or  understanding,  held  merged  into  the  hill  of 
lading. 

Approved  in  Louisville  ete.  R.  R.  Co.  v.  Wilson,  119  Ind.  356,  4  L.  R.  A. 
246,  21  N.  E.  343,  holding  terms  of  bill  of  lading,  as  a  contract,  cannot 
be  explained  by  parol  evidence. 


94  V.  &  563-561,  24  L.  Ed.  130,  BUTCHER  V.  WRIGHT. 

Insolvency  within  bankrupt  act,  means  that  party  is  unable  to  pay  his 
-  debts  as  they  become  due,  in  the  ordinary  course  of  business,  and  a  creditor 
has  reasonable  cause  to  believe  debtor  insolvent  when  such  a  state  of  facts 
exists. 

Approved  in  Swan  v.  Robinson,  5  Fed.  294,  Morey  v.  Milliken,  86 
Me.  472,  475,  30  Atl.  104,  105,  and  Daniels  v.  Palmer,  35  Minn.  349, 
29  N.  W.  164,  all  following  rule ;  State  v.  Cadwell,  79  Iowa,  450,  44  N.  W. 
705,  holding  bankers  liable  to  penalty;  Cincinnati  Equipment  Co.  v. 
Degnan,  184  Fed.  840,  107  C.  C.  A.  158,  creditor's  bill  against  manu- 
facturing company  held  to  allege  insolvency;  In  re  Eggert,  102  Fed. 
741,  43  C.  C.  A.  1,  holding  in  determining  whether  the  taking  of  security 
under  Bankruptcy  Act  of  1898,  §  60b,  constitutes  illegal  preference,  non- 
payment of  debts  is  not  notice  of  bankrupt's  financial  condition;  Cox 
v.  Wall,  99  Fed.  549,  holding  bill  in  equity  by  trustee  to  set  aside  fraudu- 
lent transfer  will  not  be  dismissed  because  complainant  has  remedy 
at  law. 

Distinguished  in  Hussey  v.  Richardson  etc.  Dry-Goods  Co.,  148  Fed. 
600,  78  C.  C.  A.  370,  where  creditor  sold  goods  to  bankrupt  and  latter 
told  him  he  was  solvent  but  could  not  pay  bills  promptly,  but  had  offer 
for  property  for  sum  in  excess  of  debts,  and  creditor  took  chattel 
mortgage  for  claim,  fact  that  debtor  was  insolvent  and  became  bankrupt 
does  not  prove  preference  intended. 

Where  creditor  had  knowledge  of  such  facts  as  ought  to  have  put  a 
prudent  man  on  inquiry,  he  had  reasonable  grounds  to  believe  debtor  insol- 
vent, within  the  provision  as  to  preferences,  if  he  might  have  ascertained 
that  fact  by  reasonable  inquiry. 

Approved  in  In  re  Tindal,  155  Fed.  461,  evidence  held  to  show  mort- 
gages taken  within  four  months  of  bankruptcy  were  taken  in  good 
faith;  Wright  v.  Sampter,  152  Fed.  198,  acceptance  of  repayment  of 
loan  by  relative  shortly  before  bankruptcy  held  to  be  without  knowledge 
of  insolvency;  Dokken  v.  Page,  147  Fed.  441,  77  C.  C.  A.  674,  holding 
sale  void  as  to  bankrupt's  creditors  where  stock  sold  at  less  than  half 
of  actual  value  after  short  negotiation  without  invoice  or  examination 
of  goods  or  books;  In  re  Moody,  134  Fed.  633,  where  bankrupt,  within 
four  months  of  bankruptcy,  sold  stoek  to  firm,  which  paid  debt  to  bank 
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of  which  partners  were  stockholders  and  officers,  and  also  transferred 
farm,  title  to  which  taken  in  wife's  name,  transfer  was  void  under 
Bankruptcy  Act,  §  67e;  Crandall  v.  Coats,  133  Fed.  969,  holding  pre- 
ferred creditors  chargeable  with  notice  of  bankrupt's  insolvency  at 
time  of  conveyance;  Capital  Nat.  Bank  v.  Wilkerson,  36  Ind.  App.  474, 
75  N.  E.  839,  holding  creditor  had  reasonable  cause  to  believe  preference 
intended  at  time  payments  made;  Stevenson  v.  Milliken-Tomlinson  Co., 
99  Me.  326,  59  Atl.  475,  holding  defendant  had  no  reasonable  cause  to 
believe  preference  intended  to  be  given  him;  Pepperdine  v.  National 
Exchange  Bank,  84  Mo.  App.  242,  holding  when  bank  receiving  payment 
knew  of  insolvency  of  bankrupt,  payment  may  be  recovered  back  by 
trustee;  Rosenfeld  v.  Siegfried,  91  Mo.  App.  184,  holding  in  order  to 
set  aside  payment  of  bankrupt  as  preferred,  it  must  be  shown  that 
creditor  knew  bankrupt  was  insolvent  or  that  he  had  sufficient  informa- 
tion to  put  a  prudent  man  on  inquiry;  Daniels  v.  Bank  of  Zumbrata, 
35  Minn.  353,  29  N.  W.  166,  following  rule ;  Claridge  v.  Kulmer,  1  Fed. 
401,  holding  preference  may  be  avoided  where  creditor  has  reasonable 
cause  to  believe  debtor  insolvent;  Wolf  v.  McGugin,  37  W.  Va.  561, 
16  S.  E.  799,  holding  notice  of  insolvency  by  creditor  is  not  necessary  to 
avoid  a  preference. 

Preferences  to  creditors.    Note,  26  Am.  Dec.  587. 

Construction  of  clause  in  bankruptcy  act  avoiding  preference  where 
creditor  had  "reasonable  cause  to  believe"  preference  was  in- 
tended.   Note,  16  Ann.  Gas.  827. 

Day  petition  In  bankruptcy  was  filed  must  be  excluded  in  computing 
the  four  months  within  which  assignments  to  give  preferences  to  creditors, 
are  void.  / 

Approved  in  In  re  Warner,  144  Fed.  988,  under  Bankruptcy  Act,  §  31a, 
attachment  made  on  February  8th  was  dissolved  by  adjudication  in  bank- 
ruptcy on  petition  filed  June  8th ;  In  re  Hill,  140  Fed.  984,  where  mortgage 
executed  on  March  22d,  and  petition  in  bankruptcy  filed  July  22d,  mort- 
gage is  void  under  Bankruptcy  Act,  §  67e ;  In  re  Wolf  &  Levy,  122  Fed. 
128,  holding  where  bankrupt  gave  note  to  creditor  and  afterward  paid, 
the  preference  was  in  payment  and  must  be  considered  as  having  been 
given  at  date  of  note;  Whithy  Grocery  Co.  v.  Roach,  115  Ga.  921,  42 
S.  E.  284,  holding  in  determining  whether  transfer  of  property  by  debtor 
was  made  within  four  months  of  filing  petition  in  bankruptcy,  the  day 
upon  which  transfer  was  made  should  be  excluded  and  day  petition  was 
filed  included;  Jones  v.  Stevens,  94  Me.  585,  587,  48  Atl.  171,  holding 
attachment  made  at  10  o'clock  on  September  9,  1898,  against  a  person 
who  is  insolvent,  is  dissolved  by  petition  in  bankruptcy  filed  January  9, 
1899,  at  2:30  o'clock;  Lampkin  v.  People's  Nat.  Bank,  98  Mo.  App.  240, 
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71  S.  W.  716,  holding  in  order  to  avoid  payment  of  bankrupt,  trustee 
need  only  prove  that  creditor  had  reasonable  cause  to  believe  preference 
was  intended;  Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  63,  79  Am. 
St.  Rep.  571,  57  N.  E.  171,  holding  N.  Y.  Laws  1892,  c.  677,  as  amended 
1894,  c.  447,  §  27,  providing  in  computing  time  first  day  shall  be  ex- 
cluded, does  not  apply  to  issue  of  writ  of  execution  under  Code  Civ. 
Proc,  §  1377 ;  Sirrin  v.  Stover  etc.  Co.,  64  S.  C.  460,  42  S.  E.  432,  holding 
under  bankruptcy  act  1898,  providing  that  transfer  shall  be  illegal  when 
creditor  has  reasonable  cause  to  believe  it  was  intended  to  give  pref- 
erence, creditor  must  have  such  a  knowledge  of  facts  as  to  induce  reason- 
able man  to  believe  debtor's  insolvency;  The  Vigilancia,  68  Fed.  783,  In 
re  Stevenson,  94  Fed.  113,  114,  115,  Richards  v.  Clark,  124  Mass.  492, 
and  Cooley  v.  Cook,  125  Mass.  407',  409,  all  following  rule;  Taylor  v. 
Brown,  147  U.  S.  645,  37  L.  Ed.  315,  13  South.  551,  and  Taylor  v.  Brown, 
5  Dak.  349,  40  N.  W.  530,  in  computing  the  time  during  which  alienation 
of  public  land  acquired  by  Indian  is  forbidden,  day  of  issue  of  patent 
should  be  included;  Kane  v.  Brooklyn,  114  N.  Y.  595,  21  N.  E.  1056, 
where  notice  was  published  March  15th,  fixing  sale  April  14th,  this  was 
at  a  time  less  than  thirty  days;  Mathews  v.  Stewart,  44  Mich.  213,  6 
N.  W.  633,  arguendo. 

First  and  last  days  in  computing  time.    Note,  49  L.  R.  A.  240. 

94  XT.  8.  561-567,  24  L.  Ed.  287,  AETNA  LIFE  INS.  OO.  v.  FBANOE. 

One  may  insure  his  life  and  assign  policy  to  another,  provided  it  be  not 
done  by  way  of  cover  for  a  wager  policy. 

Approved  in  Grigsby  v.  Russell,  222  U.  S.  157,  Ann.  Gas.  191SB,  863, 
56  L.  Ed.  137,  32  Sup.  Ct.  58,  valid  policy  is  not  avoided  by  cessation 
of  insurable  interest  even  as  against  insurer;  Kopetovske  v.  Mutual 
Life  Ins.  Co.,  187  Fed.  501,  502,  111  C.  C.  A.  265,  assignment  of  policy 
payable  to  administrators  to  secure  loan  held  not  to  constitute  wages; 
Russell  v.  Grigsby,  168  Fed.  582,  583,  94  C.  C.  A.  61,  assignment  of 
policy  payable  to  administrators,  where  premiums  paid  by  assignee,  held 
void  except  to  extent  of  consideration  and  premiums  paid;  Gordon  v. 
Ware  Nat.  Bank,  132  Fed.  447,  67  L.  R.  A.  560,  65  C.  C.  A.  580,  holding 
where  deceased  insured  life  for  wife's  benefit  and  both  joined  in  assign- 
ment of  policy  to  secure  loan  to  husband,  assignee  is  entitled  to  proceeds 
as  against  administrator;  Rylander  v.  Allen,  125  Ga.  215,  53  S.  E.  1036, 
upholding  assignment  to  one  having  no  insurable  interest  in  life  and 
who  paid  premiums;  Deal  v.  Hainley,  135  Mo.  App.  516, 116  S.  W.  3,  pay- 
ment of  premium  by  assignee,  who  had  no  insurable  "interest"  in  life, 
does  not  avoid  policy,  where  insurance  not  collusive;  Mechanics'  Nat. 
Bank  v.  Comins,  72  N.  H.  20,  101  Am.  St.  Rep.  650,  55  Atl.  195,  uphold- 
ing assignment  of  policy  to  one  having  no  insurable  interest  to  secure 
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notes;  Crosswell  v.  Connecticut  Indemnity  Assn.,  51  S.  C.  108,  28  S.  E. 
202,  following  rule;  Langdon  v.  Union  Mut.  life  Ins.  Co.,  14  Fed.  274, 
holding  that  transaction  was  mere  wager  and  void;  Fitzgerald  v.  Hart- 
ford life  Ins.  Co.,  56  Conn.  133,  7  Am.  St.  Rep.  295,  13  Ati.  677,  holding 
policy  of  life  insurance  to  be  assignable;  Sides  v.  Knickerbocker  Life 
Ins.  Co.,  16  Fed.  653,  holding  company  must  pay  full  amount  of  policy; 
United  Order  of  Golden  Cross  v.  Merrick,  163  Mass.  376,  40  N.  E.  184, 
holding  company  could  interplead  as  against  both  beneficiaries  though 
one  named  in  second  certificate  has  paid  dues  since  that  date;  Taylor 
v.  Travelers '  Ins.  Co.,  15  Tex.  Civ.  App.  255,  39  S.  W.  185,  holding 
woman  has  an  insurable  interest  in  life  of  her  intended  husband ;  Inger- 
soll  v*.  Knights  of  Golden  Rule,  47  Fed.  274,  holding  policy  could  be 
changed  to  a*  beneficiary  without  an  insurable  interest. 

What  constitutes  insurable  interest  in  another's  life.    Note,  57  Am. 
Dec.  101, 102. 

Assignment  of  life  insurance  policies.    Note,  87  Am.  St.  Rep.  507. 

Life  insurance  in  favor  of    persons  having  no  insurable  interest. 
Note,  128  Am.  St.  Rep.  311. 

Selection  by  insured  of  beneficiary' not  having  insurable  interest  in 
former's  life  as  against  public  policy.    Note,  15  Ann.  Oas.  285. 

Right  to  insure  life  for  benefit  of  stranger.    Note,  25  L.  R.  A.  629. 

Payment  of  premiums  Is  not  evidence  from  which  jury  may  find  that 
policy  was  taken  out  for  payer's  benefit. 

Cited  in  Armstrong  v.  Mutual  life  Ins.  Co.,  20  Blatchf.  496,  11  Fed. 
575,  arguendo. 

Where  brother  takes  out  a  policy  on  his  own  life,  for  benefit  of  his 
sister,  It  is  totally  immaterial  what  arrangement  they  may  make  between 
them  about  the  payment  of  premiums. 

Approved  in  Fidelity  Mut.  Life  Assn.  v.  Jeffords,  107  Fed.  411,  53 
L.  R.  A.  193,  46  C.  C.  A.  377,  holding  life  insurance  may  be  taken  out 
for  benefit  of  brother  and  it  is  immaterial  what  arrangements  are  made 
between  them  for  payment  of  premiums;  Supreme  Assembly  v.  Adams, 
107  Fed.  337,  holding  under  life  insurance  policy  issued  by  defend- 
ant a  sister  not  dependent  on  insured  may  be  beneficiary;  Merchants' 
Life  Assn.  v.  Yoakum,  98  Fed.  257,  39  C.  C.  A.  56,  holding  one  who 
takes  out  policy  of  insurance  on  his  life  for  benefit  of  his  estate  has 
right  to  procure  from  another  money  with  which  to  pay  premiums  and 
terms  of  the  contract  is  no  defense  to  action  on  policy;  Allen  v.  Hart- 
ford Ins.  Co.,  72  Conn.  696,  45  Atl.  956,  holding  an  insurable  interest 
in  life  of  insured  was  not  necessary  on  part  of  beneficiary  in  policy 
delivered  as  a  gift  by  insured  to  beneficiary;  Christenson  v.  Madson, 
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127  Minn.  228,  Ann.  Oas.  19160,  584,  149  N.  W.  290,  upholding  policy 
in  fraternal  benefit  society  in  favor  of  fiancee;  Locher  v.  Kuechen- 
miester,  120  Mo.  App.  720,  98  S.  W.  98,  policy  in  favor  of  another  leaving 
no  insurable  interest  is  valid  where  insured  pays  premiums;  Chamber- 
lain v.  Butler,  61  Neb.  739,  86  N.  W.  483,  holding  one  may  insure  his 
own  life  and  assign  policy  to  one  having  no  insurable  interest;  Hardy 
v.  Aetna  Life  Ins.  Co.,  154  N.  C.  439,  70  S.  E.  832,  payment  of  premium 
on  assigned  policy  on  life  of  uncle  does  not  invalidate  policy  when  not 
procured  by  assignee;  Pacific  Mut.  Life  Ins.  Co.  v.  O'Neil,  36  Okl.  797, 
130  Pac.  272,  upholding  policy  in  favor  of  divorced  wife ;  In  re  Phillips ' 
Estate,  238  Pa.  428,  Ann.  Gas.  1914C,  282,  45  L.  R.  A.  (N.  S.)  982,  86 
Atl.  290,  upholding  policy  on  life  of  children  was  in  favor  of  sister; 
Wilton  v.  New  York  Life  Ins.  Co.,  34  Tex.  Civ.  158,  78  S.  W.  404,  niece 
who  had  no  expectation  of  pecuniary  benefit  from  uncle  further  than 
probability  of  occasional  gift  has  no  insurable  interest;  Crismond's 
Administratrix  v.  Jones,  117  Va.  38,  83  S.  E.  1046,  upholding  policy 
assigned  to  son  who  paid  premiums;  Kentucky  Life  etc.  Ins.  Co.  v. ' 
Hamilton,  63  Fed.  101,  11  C.  C.  A.  42,  holding  one,  not  the  wife,  child, 
parent,  brother,  sister  or  creditor  of  insured,  may  have  an  insurable 
interest;  Elkhart  Mutual  Aid  etc.  Assn.  v.  Houghton,  103  Ind.  294,  53 
Am.  Rep.  518,  2  N.  E.  767,  holding  grandson,  with  whom  grandfather 
lives,  has  an  insurable  interest  in  his  life ;  Mutual  life  Ins.  Co.  v.  Allen, 
138  Mass.  32,  52  Am.  Rep.  251,  holding  valid,  assignment  of  policy  to 
one  without  an  insurable  interest;  Shea  v.  Massachusetts  Ben.  Assn., 
160  Mass.  291,  39  Am.  St  Rep.  477,  35  N.  E.  855,  refusing  to  set  aside 
policy  for  benefit  of  one  without  an  insurable  interest,  who  paid  the 
premiums,  in  good  faith;  Burbage  v.  Windley,  108  N.  C.  362,  12  L.  R.  A. 
412,  12  S.  E.  840,  refusing  to  enforce  contract  on  ground  that  it  was 
a  mere  wager;  Appeal  of  Corson,  113  Pa.  St.  445,  6  Atl.  215,  holding 
nephew  does  not  have  an  insurable  interest  in  the  life  of  his  aunt, 
arising  from  the  mere  relation ;  Cronin  v.  Vermont  Life  Ins.  Co.,  20  R.  I. 
573,  40  Atl.  497,  holding  aunt  has  insurable  interest  in  life  of  niece  living 
with  her ;  Crosswell  v.  Connecticut  Indemnity  Assn.,  51  S.  C.  110, 116,  28 
S.  E.  203,  205,  holding  son  has  an  insurable  interest  in  the  life  of  his 
mother;  Lane  v.  Lane,  99  Tenn.  645,  42  S.  W.  1060,  holding  brother  may 
be  named  as  beneficiary  in  benefit  certificate;  Equitable  Life  Ins.  Co.  v. 
Hazlewood,  75  Tex.  350,  16  Am.  St.  Rep.  904,  7  L.  R.  A.  223,  224,  12 
S.  W.  625,  holding  brother  and  sister  have  an  insurable  interest  in  lives 
of  each  other;  Bursinger  v.  Bank  of  Watertown,  67  Wis.  85,  58  Am. 
Rep.  852,  30  N.  W.  295,  holding  assignment  by  son  of  policy  on  his  own 
life,  as  security  for  debt  of  father,  to  be  valid. 

Distinguished  in  Masonic  Ben.  Assn.  v.  Bunch,  109  Mo.  576,  19  S.  W. 
28,  holding,  under  charter  of  the  benevolent  association,  the  beneficiary 
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need  not  allege  an  insurable  interest;  Union  Gent.  life  Ins.  Go.  v.  Hil- 
liard,  16  Ohio  G.  G.  440,  442,  holding  grandfather  has  no  insurable 
interest  in  the  life  of  his  grandson  as  such. 

Insurable  interest  of  brother  or  sister  in  life  of  other.    Note,  Ann. 
.  Oas.  19140,  285. 

Insurable  interest  in  life  of  parent,  child,  or  other  blood  relative. 
Note,  54  L.  R.  A.  232,  288. 

Where  answers  in  application  are  qualified  by  words  appended  at  the 
foot,  "the  above  is  as  near  correct  as  I  remember,''  plaintiff's  right  to  re- 
cover will  not  be  defeated,  unless  some  one  of  the  answers  was  consciously 
Incorrect. 

Approved  in  Perine  v.  Grand  Lodge  A.  0.  U.  W.,  51  Minn.  227,  53 
N.  W.  368,  holding  immaterial  answer  to  a  material  question  may  bo 
of  no  effect,  though  untrue;  Schwarzbach  v.  Ohio  Valley  Protective 
Union,  25  W.  Va.  653,  52  Am.  Rep.  280,  if  one  part  of  application  shows 
that  answers  were  to  be  regarded  as  representations,  they  will  not  be 
considered  warranties. 

Warranties  modified  by  application  for  insurance.    Note,  16  Am. 
Dec.  465. 

Effect  on  life  insurance  policy  of  incorrect  opinion  answer,  made  in 
good  faith,  in  medical  examination.    Note,  8  Ann.  Oas.  1158. 

Insurance — Effect  of  qualifying  statements  or  warranties  by  words 
.    to  "best  of  my  knowledge  and  belief,"  or  words  of  like  import. 
Note,  43  L.  R.  A.  (N.  8.)  431. 

Company  having  accepted  applicant's  qualified  answers  is  bound  by 
them. 

Approved  in  Manhattan  Life  Ins.  Co.  v.  Willis,  60  Fed.  243,  8  C.  C.  A. 
594,  holding  issuance  of  a  policy,  upon  application  with  imperfect  an- 
swers, is  a  waiver  of  objections  thereto ;  Mutual  Life  Ins.  Co.  v.  Solby, 
72  Fed.  985,  19  G.  C.  A.  331,  holding  representations  to  be  qualified, 
and  there  was  no  breach  of  warranty. 

• 

Miscellaneous.  Cited  in  Farmers  &  Traders'  Bank  v.  Johnson,  118 
Iowa,  284,  91  N.  W.  1075,  holding  daughter  has  insurable  interest  in 
life  of  her  father;  Connecticut  etc.  life  Ins.  Co.  v.  Luchs,  108  U.  S. 
504,  27  L.  Ed.  801,  2  Sup.  Ct.  951,  generally. 

94  U.  8.  568-574,  24  L.  Ed.  235,  MEBBILL  v.  YEOMANS. 

Where  patent  is  for  new  process  of  making  new  oil,  one  buying  and 
selling  the  oil  is  not  liable  as  an  infringer. 

Approved  in  Welsbach  light  Go.  v.  Union  etc.  light  Co.,  101  Fed. 
131,  41  C.  C.  A.  255,  holding  owner  of  process  patent  cannot  restrain 
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defendant  in  suit  for  infringement  from  vending  articles  made  in  in- 
fringement of  patented  process;  Gottfried  v.  Phillip  Best  Brewing  Co., 
10  Fed.  Cas.  854,  holding  that  claim  embraced  the  particular  means 
and  mode  of  operation  described  in  the  specification;  Badische  Anilin 
etc.  Fabrik  v.  Kalle,  94  Fed.  171,  holding,  if  product  be  patentably  new 
and  useful,  patent  should  be  sustained,  though  process  is  similar  to 
those  already  in  use;  Cone  v.  Morgan  Envelope  Co.,  6  Fed.  Cas.  269, 
arguendo. 

Right  to  patent  for  new  process.    Note,  20  E.  IL  0.  132. 

Applicant   must  make  a   distinct  and   specific  statement  of  what  he 
claims  to  be  new,  and  to  be  his  invention. 

Approved  in  Evans  v.  Hall  Printing  Press  Co.,  223  Fed.  542,  139 
C.  C.  A.  129,  patentee  bound  by  clear  language  of  claim;  International 
Mausoleum  Co.  v.  Sievert,  197  Fed.  940,  patent  for  burial  crypt  held 
void  because  claims  were  each  for  aggregation  of  nonco-operating  ele- 
ments, all  old  and  nonpatentable ;  Wolff  Truck  Frame  Co.  v.  American 
Steel  Foundries,  195  Fed.  945,  115  C.  C.  A.  628,  and  American  Steel 
Foundries  v.  Scullin-Gallagher  Iron  etc.  Co.,  197  Fed.  51,  116  C.  C.  A. 
576,  both  holding  patent  for  metallic  car  truck  void  because  only  fea- 
ture claimed  to  possess  patentable  novelty  was  not  presented  in  applica- 
tion ;  Farbenf  abriken  of  Elberf eld  Co.  v.  Kuehmsted,  171  Fed.  890,  and 
Kuehmsted  v.  Farbenfabriken  of  Elberfeld  Co.,  179  Fed.  705,  103 
C.  C.  A.  243,  both  upholding  patent  for  making  new  chemical  compound 
in  pure  state,  though  previously  produced  in  impure  state;  General  Sub- 
Const.  Co.  v.  Netcher,  167  Fed.  558,  feature  of  process  not  covered  by 
claims,  but  merely  recommended  in  specification,  cannot  be  read  into 
claims;  Eisenstein  v.  Fibiger,  160  Fed.  688,  patent  for  method  for 
finishing  bamboo,  etc.,  held  void  for  inaccuracy  of  description  of 
process  in  claims;  Hardison  v.  Brinkman,  156  Fed.  967,  87  C.  C.  A.  8, 
patentee  cannot  claim  invention  broader  than  described  in  claims  in 
patent  for  automatic  casing  perforators  in  deep  wells;  Columbus  Chain 
Co.  v.  Standard  Chain  Co.,  148  Fed.  625,  78  C.  C.  A.  394,  holding  Car- 
roll patent  No.  620,826,  for  machine  for  regulating  dimensions  of  chain 
links  void  for  anticipation  by  Goerke  Swiss  patent  No.  9592;  Schreiber 
etc.  Mfg.  Co.  v.  Adams  Co.,  117  Fed.  834,  54  C.  C.  A.  128,  holding  Far- 
well  patent  No.  493,548,  for  adjustable  stove  damper  is  valid  but  lim- 
ited by  language  of  its  claims;  Maurer  v.  Dickerson,  113  Fed.  874,  51 
C.  C.  A.  494,  holding  claim  of  patent  for  new  chemical  product  is  not 
limited  to  production  of  particular  process  because  it  is  so  described 
in  specification  and  is  the  only  process  by  which  it  can  be  produced; 
American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed.  997,  holding 
Berliner  patent  No.  463,569,  for  combined  telegraph  and  telephone,  is 
void  because  invention  claimed  is  not  the  one  described  in  the  applica- 
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tion  and  claims  are  too  broad;  Bracewell  v.  Passaic  Print  Works,  107 
Fed.  480,  holding  Whitehead  patent  No.  499,689,  for  improvement  iu 
aniline-black  resists,  is  void  because  specification  fails  to  clearly 
describe  process;  Meissner  v.  Standard  Ry.  Equipment  Co.,  211  Mo. 
137, 109  S.  W.  737,  to  point  that  applicant  must  describe  not  only  thing 
invented  but  whatever  is  necessary  to  make  it  understood;  Grant  v. 
Walter,  148  U.  S.  554,  37  L.  Ed.  557,  13  Sup.  Ct.  701,  holding  features 
in  patent  not  covered  by  the  claims,  are  unprotected ;  Durand  v.  Schulze, 
61  Fed.  820,  10  C.  C.  A.  97,  holding  claim  for  process  cannot  be  made  to 
include  the  product;  Emerson  Co.  v.  Nimocks,  88  Fed.  286,  arguendo. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  270. 

The  court  will  give  full  effect  to  all  that  is  found  in  the  application, 
and  will  uphold  what  was  really  invented,  and  comes  within  a  fair  inter- 
pretation of  patentee's  assertion  of  claim. 

Approved  in  Ward  Baking  Co.  v.  Weber  Bros.,  230  Fed.  144,  specifica- 
tions in  claim  for  patent  for  dough  machine  held  sufficient;  National 
Tube  Co.  v.  Mark,  216  Fed.  520, 133  C.  C.  A.  13,  absence  of  words  "sub- 
stantially as  described"  in  claim  is  of  no  importance  in  interpretation; 
Van  Auken  v.  Monash-Tounker  Co.,  187  Fed.  148,  claim  for  discharge 
valve  for  steam-heating  system  construed  and  patent  upheld  on  limited 
claims;  Cincinnati  Ry.  Supply  Co.  v.  American  Hoist  etc.  Co.,  143  Fed. 
325,  74  C.  C.  A.  522,  holding  Crosby  patent  No.  388,840,  for  wire  rope 
clamp,  limited  in  view  of  prior  art ;  Westinghouse  Air  Brake  Co.  v.  New 
York  Air  Brake  Co.,  119  Fed.  884,  56  C.  C.  A.  404,  holding  Westing- 
house  &  Moore  patent  No.  401,916,  for  improved  engineer's  brake  valve, 
must  be  limited  to  construction  shown;  Durfee  v.  Bawo,  118  Fed.  858, 
holding  Harrington  patent  No.  485,542,  for  improvement  in  tubular 
bells,  must  be  limited  to  particular  invention  described ;  Dayton  Fan  etc. 
Co.  v.  Westinghouse  Electric  etc.  Co.,  118  Fed.  573,  55  C.  C.  A.  390, 
holding  Tesla  patents  No.  511,559,  for  means  of  operating  electric  motor, 
and  No.  511,560,  for  device  for  practicing  such  method,  are  valid: 
National  Chemical  etc.  Co.  v.  Swift  &  Co.,  104  Fed.  89,  43  C.  C.  A.  421, 
The  Van  Ruymbeke  No.  367,732,  for  fertilizer,  is  void  for  want  of 
novelty;  dissenting  opinion  in  Fullerton  Walnut  Growers'  Assn.  v.  An- 
derson-Barngrovor  Mfg.  Co.,  166  Fed.  454,  92  C.  C.  A.  295,  majority 
upholding  patent  for  process  of  bleaching  nuts;  Keystone  Bridge  Co. 
v.  Phoenix  Iron  Co.,  95  U.  S.  278,  24  L.  Ed.  846,  holding  patentee  cannot 
go  beyond  his  claim  in  the  application ;  Duff  v.  Sterling  Pump  Co.,  107 
U.  S.  639,  27  L.  Ed.  518,  2  Sup.  Ct.  490,  holding  that  letters  patent  did 
not  cover  a  substantial  departure  therefrom;  Rowell  v.  Lindsay,  113 
U.  S.  102,  28  L.  Ed.  907,  5  Sup.  Ct.  510,  holding  patent  for  a  combination 
does  not  cover  each  part  when  taken  separately;  McClain  v.  Ortmayer, 
141  U.  S.  425,  85  L.  Ed.  802,  12  Sup.  Ct.  78,  where  patentee  claims  only 
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a  part  of  his  invention,  he  is  presumed  to  have  abandoned  the  residue; 
Knox  v.  Quicksilver  Min.  Co.,  4  Fed.  811,  holding  claim  for  auto- 
matically feeding  furnace,  is  not  sustained  where  specification  described 
it  as  fed  by  hand;  Van  Camp  v.  Maryland  Pavement  Co.,  34  Fed.  744, 
holding  that  invention  was  a  mere  process;  Polsdorfer  v.  St.  Louis 
Wooden  Ware  Works,  37  Fed.  58,  holding  that  change  of  form  of  pro- 
tuberances was  not  an  infringement;  Dickinson  v.  Parker,  38  Fed.  412, 
holding  there  was  no  infringement;  Johnson  Co.  v.  Pacific  Rolling  Mills 
Co.,  47  Fed.  589,  and  Sackett  v.  Smith,  42  Fed.  852,  confining  patent 
to  precise  forms  described  in  specifications;  Smead  Warming  etc.  Co. 
v.  Fuller  &  Warren  Co.,  57  Fed.  631,  6  C.  C.  A.  481,  holding  that  in- 
ventor could  not  enlarge  his  claim;  Brown  v.  Stilwell  etc.  Mfg.  Co.,  57 
Fed.  740,  6  C.  C.  A.  528,  holding  first  claim  limited  to  a  gas-pipe,  con- 
nected directly  with  the  boiler;  H.  W.  Johns  Mfg.  Co.  v.  Robertson,  60 
Fed.  905,  906,  holding  patent  did  not  cover,  as  a  separate  invention,  a 
feature  not  described  as  such;  Edison  Electric  Light  Co.  v.  Boston  In- 
candescent Lamp  Co.,  62  Fed.  398,  holding  patent  for  incandescent  light 
was  not  limited  to  conductors  of  platinum  wire;  Norton  v.  Jensen,  90 
Fed.  429,  33  C.  C.  A.  141,  holding  patentee  limited  to  improvements 
in  the  amended  specifications. 

If  patentee  is  also  entitled  to  a  patent  for  the  product,  as  well  as  the 
process,  and  has  failed  to  obtain  it,  the  law  affords  him  a  remedy  by  a  sur- 
render and  reissue. 

Approved  in  Salt's  Textile  Mfg.  Co.  v.  Tingue  Mfg.  Co.,  227  Fed.  117, 
claims  for  process  and  product  may  stand  together  when  both  are  new 
and  useful;  American  Crayon  Co.  v.  Sexton,  139  Fed.  566,  71  C.  C.  A. 
548,  holding  Liedke  patent  No.  476,051,  for  crayon-making  machine, 
valid  but  not  infringed;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  199,  38 
L.  Ed.  128,  14  Sup.  Ct.  315,  holding  a  second  patent  can  only  be  granted 
when  new  invention  is  distinct  from  former  one;  A.  J.  Phillips  Co.  v. 
Owosso  Mfg.  Co.,  83  Fed.  179,  holding  invention  for  window  screens 
must  be  confined  to  particular  combinations  in  specifications;  Fireball 
Gas  etc.  Co.  v.  Commercial  Acetylene  Co.,  239  U.  S.  166,  60  L.  Ed.  203, 
36  Sup.  Ct.  90,  arguendo. 

94  U.  a  674-579,  24  L.  Ed.  291,  BELIEF  FIBE  INS  CO.  V.  SHAW. 

Contract  of  Insurance  can  he  made  by  parol,  unless  prohibited  by  stat- 
ute or  other  positive  regulation. 

Approved  in  King  v.  Phoenix  Ins.  Co.,  195  Mo.  303,  92  S.  W.  895, 
and  Summers  v.  Mutual  Life  Ins.  Co.,  12  Wyo.  382,  109  Am.  St.  Rep. 
998,  66  L.  R.  A.  812,  75  Pac.  939,  both  following  rule ;  Phoenix  Ins.  Co. 
v.  Ireland,  9  Kan.  *App.  649,  58  Pac.  1025,  parol  agreement  that  fire 
policy  shall  be  renewed  from  year  to  year  is  valid;  Posey  County  Fire 
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Assn.  v.  Hogan,  37  Ind.  App.  576,  77  N.  E.  671,  upholding  oral  contract 
for  insurance;  Clark  v.  Bankers'  Accident  Ins.  Co.,  96  Neb.  3&,  147 
N.  W.  1121,  holding  contract  became  effective  on  signing  of  application 
under  oral  promise  of  agent;  Humphry  v.  Hartford  Fire  Ins.  Co.,  15 
Blatchf.  511,  Fed.  Cas.  6875,  Alabama  etc.  life  Ins.  Co.  v.  Mayes,  61 
Ala.  166,  and  Machine  Co.  v.  Kenton  Ins.  Co.,  50  Ohio  St.  555,  22  L.  R.  A. 
773,  35  N.  E.  1062,  all  following  rule;  Scranton  Steel  Co.  v.  Ward's 
Detroit  etc.  Line,  40  Fed.  870,  holding  agreement  of  carrier  to  insure, 
fulfilled  by  causing  cargo  to  be  insured  to  full  amount  of  loss  sustained ; 
Fireman's  Fund  Ins.  Co.  v.  Norwood,  69  Fed.  75, 16  C.  C.  A.  136,  holding 
agent's  knowledge  of  amount  of  insurance  intended,  estopped  company 
to  set  up  same;  London  etc.  Fire  Ins.  Co.  v.  Storrs,  71  Fed.  125,  17 
C.  C.  A.  645,  holding  appraisement  of  loss,  not  in  strict  accordance  with 
policy,  to  be  binding;  M'Elroy  v.  British- America  Assur.  Co.,  94  Fed. 
997,  36  C.  C.  A.  615,  holding  insured  can  show  by  parol  evidence  com- 
pany's knowledge  of  concurrent  insurance;  Mutual  Reserve  Fund  Life 
Assn.  v.  Cleveland  Woolen  Mills,  82  Fed.  513,  27  C.  C.  A.  212,  and  Emery 
v.  Boston  etc.  Ins.  Co.,  138  Mass.  409,  both  holding  clause,  "no  risk 
to  be  binding  unless  indorsed  therein,"  did  not  preclude  insurer  from 
accepting  a  new  risk  orally;  Baile  v.  St.  Joseph  etc.  Ins.  Co.,  73  Mo. 
382,  holding  oral  agreement  to  insure  is  binding;  Amazon  Ins.  Co.  v.  Wall, 
31  Ohio  St.  633,  27  Am.  Rep.  534,  holding  verbal  agreement  that  assigned 
policy  will  have  the  effect  of  a  new  policy  to  purchaser  will  bind  com- 
pany; Hardwick  v.  State  Ins.  Co.,  20  Or.  553,  26  Pac.  842,  where  both 
parties  contemplated  a  written  agreement,  which  was  never  executed, 
the  oral  contract  was  nevertheless  binding;  American  Cent.  Ins.  Co.  v. 
McCrea,  8  Lea,  524,  41  Am.  Rep.  652,  if  notice  be  given  agent  of  com- 
pany, and  he  does  not  object,  stipulation  that  consent  for  additional 
insurance  must  be  written,  will  be  waived ;  dissenting  opinion  in  Laclede 
'  etc.  Mfg.  Co.  v.  Hartford  etc.  Ins.  Co.,  60  Fed.  363,  9  C.  C.  A.  1,  majority 
holding  that  statement  of  inspector  did  not  constitute  a  modification  of 
the  policy. 

Distinguished  in  Delaware  etc.  Ins.  Co.  v.  Shaw,  54  Md.  555,  holding 
that  the  papqr  did  not  constitute  a  binding  eontract  of  insurance. 

Contract  of  insurance,  when  complete.    Note,  69  Am.  St.  Rep.  1£4. 

Validity  of  oral  contract  of  insurance.    Notes,  6  Ann.  Oaa.  624;  22 
L.  R.  A.  769. 

Delivery  and  acceptance  of  policies  of  insurance.    Note,  138  Am.  St 
Rep.  31,  45. 

After  having,  by  its  officers  and  agents,  made  a  parol  contract,  and  in- 
duced others  to  rely  on  same,  a  corporation  cannot  claim  under  its  charter 
to  have  a  special  statute  of  frauds  for  its  own  benefit. 
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Approved  in  Spande  v.  Western  Life  Indemnity  Co.,  68  Or.  191,  136 
Pac.  1195,  fraternal  order  having  accepted  plaintiff's  dues  cannot  plead 
contract  was  ultra  vires;  Continental  Fire  Assn.  v.  Masonic  Temple 
Co.,  26  Tex.  Civ.  141,  62  S.  W.  931,  holding  where  charter  of  insurance 
company  requires  all  members  to  be  residents  of  State,  and  permits  in- 
surance only  on  property  in  that  State,  it  cannot  defend  action  on 
policy  insuring  foreign  property  on  ground  of  lack  of  power,  after 
having  accepted  all  premiums;  Dunlap  v.  Erie  Water  Commrs.,  151 
Pa.  St.  481,  25  Atl.  61,  holding  water  commissioners  could  bind  city 
by  a  contract  not  in  writing. 

Distinguished  in  American  Surety  Co.  v.  Shallenberger,  183  Fed.  638, 
State  statute  fixing  rates  for  surety  bonds  chargeable  by  all  corporations 
held  void. 

One  accredited  as  general  agent  of  company,  transacting  its  business 
the  same  as  other  agents,  all  of  which  company  must  have  known,  justifies 
jury  in  finding  him  to  be  their  agent. 

Approved  in  Emery  v.  Boston  etc.  Ins.  Co.,  138  Mass.  413,  holding 
jury  might  infer  from  the  evidence  that  the  secretary  had  authority  to 
make  a  binding  oral  agreement. 

Distinguished  in  Laclede  etc.  Mfg.  Co.  v.  Hartford  etc.  Ins.  Co.,  60 
Fed.  359,  9  C.  C.  A.  1,  holding  there  was  not  sufficient  evidence  to  show 
inspector 's  authority  to  modify  the  policy. 

94  XT.  8.  580-586,  24  L.  Ed.  179,  8EITZ  v.  MITCHELL. 

Purchases,  by  insolvent  debtor's  wife,  during  coverture,  are  not  good 
as  against  creditors,  unless  she  showB  consideration  was  paid  out  of  her 
separate  estate. 

Approved  in  Owens  v.  Daniel,  230  Fed.  104,  presumption  is  against 
separate  ownership  of  wife  of  bankrupt  to  whom  he  conveyed  property 
shortly  before  bankruptcy;  Klinger  v.  Hyman,  223  Fed.  265, 138  C.  C.  A. 
499,  conveyance  to  wife  one  year  before  bankruptcy  set  aside  at  suit 
of  trustee;  English  v.  Brown,  219  Fed.  258,  259,  transfers  of  cor- 
porate stock  by  bankrupt  to  wife  held  made  in  good  faith*for  adequate 
consideration;  Woodford  v.  Rice)  207  Fed.  476,  purchase  of  bankrupt 
stock  of  goods  by  wife  held  made  with  her  own  funds;  Pope  v.  Cant- 
well,  206  Fed.  915,  purchase  of  realty  standing  in  name  of  wife  of  bank- 
rupt by  her  brother  held  made  with  notice  of  insolvency  for  purpose 
of  defrauding  creditors;  Waddle  v.  Great  Southern  Phosphate  Co., 
184  Ala.  349,  63  South.  463,  and  McCrory  v.  McDonald,  192  Ala.  321, 
68  South.  309,  both  holding  deeds  of  husband  to  wife  void  as  to  cred- 
itors; Wimberly  v.  Montgomery  Fertilizer  Co.,  132  Ala.  115,  31*  South. 
526,  holding  conveyance  made  to  wife  by  third  person  at  request  of 
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husband  who  paid  consideration  is  void  as  to  creditors;  Nolte  v.  Win- 
stanley,  16  Ariz.  336,  145  Pac.  250,  where  assignee  for  creditors  of 
baker  sold  stock  and  fixtures  to  baker's  wife,  recital  that  price  was 
paid  from  her  own  funds  held  not  evidence  of  fact;  Helm  v.  Brewster, 
42  Colo.  34,  93  Pac.  1104,  conveyance  of  boarding-house  and  furniture 
to  wife  held  in  fraud  of  husband's  creditors;  Turner  v.  Gottwals,  15 
App.  D.  C.  46,  where  husband  advances  substantial  sum  to  pay  for 
property  conveyed  to  wife  creditors  may  take  same  for  debts;  Smith 
v.  Cook,  10  App.  D.  C.  495,  setting  aside  purchase  by  wife  of  property 
of  insolvent;  Hewett  v.  Burritt,  3  App.  D.  C.  234,  money  received  by 
husband  from  wife  as  proceeds  of  her  property  prior  to  act  of  1869 
became  his  property,  and  note  given  therefor  is  void  as  against  his 
creditors;  Beall  v.  Frank,  93  Md.  334,  335,  48  Atl.  1052,  1053,  holding 
under  the  facts  of  this  case  the  court  was  justified  in  finding  that  the 
stock  of  goods  was  not  purchased  with  the  husband's  money;  Crump  v. 
Walkup,  246  Mo.  282,  151  S.  W.  712,  property  conveyed  by  third  per- 
son to  wife  held,  in  suit  by  husband's  creditors,  to  have  been  paid  for 
by  separate  estate  of  wife ;  Halstead  v.  Mustion,  166  Mo.  494,  66  S.  W. 
260,  holding  deed  to  wife  of  land  bought  with  insolvent  husband's  money 
is  void  as  against  creditors ;  Ryan  v.  Bradbury,  89  Mo.  App.  669,  holding 
although  legal  title  to  land  is  in  wife,  husband  may  have  interest  therein 
subject  to  reach  of  creditors;  Cramer  v.  Cale,  72  N.  J.  Eq.  214,  73  Atl. 
815,  conveyance  by  debtor  to  wife  held  to  be  mortgage,  and  equity  sub- 
ject to  claims  of  husband's  creditors;  Ilfeld  v.  De  Baca,  13  N.  M.  41, 
79  Pac.  726,  creditors  subsequent  to  conveyance  to  wife  cannot  attack 
conveyance  as  fraudulent;  Mendinhall  v.  Elvert,  36  Or.  384,  59  Pac. 
806,  holding  where  debtor  conveys  his  property  to  relative,  as  against 
creditors,  the  burden  is  on  parties  to  conveyance  to  show  the  good  faith ; 
Root-Tea-Na-Herb  Co.  v.  Rightmire,  48  W.  Va.  228,  36  S.  E.  362,  hold- 
ing when  married  woman  purchased  in  her  own  name  a  house  and  lot, 
and  subsequently  with  her  husband  executed  a  deed  of  trust  to  secure 
certain  money  for  improvements,  the  deed  of  trust  was  superior  to 
claims  of  creditors  against  husband;  Caller  v.  McNabb,  4  Fed.  Cas. 
1075,  holding  voluntary  conveyance  by  husband  to  wife,  void  as  to  cred- 
itors; Farwell  v.  Kerr,  28  Fed.  345,  setting  aside  conveyance  to  wife 
in  consideration  of  her  joining  in  mortgage  of  property  of  which  sho 
owned  one-twentieth;  Backer  v.  Meyer,  43  Fed.  704,  holding  property 
bought  in  wife's  name,  with  money  borrowed  in  her  name,  but  on  his 
credit,  is  liable  for  husband's  debts;  Kelley  v.  Connell,  110  Ala.  546, 
18  South.  10,  where  conveyance  was  executed  to  wife  at  instance  of 
husband,  who  paid  purchase  money,  burden  is  on  wife  to  show  considera- 
tion was  hers;  Gorman  v.  Wood,  73  Ga.  377,  holding  no  trust  could  bo 
implied  in  favor  of  wife  for  her  earnings  held  by  husband ;  Citizens  etc. 
Ry.  Co.  v.  Twiname,  121  Ind:  378,  7  L.  R.  A.  353,  23  N.  E.  160,  holding 
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husband  entitled  to  damages  for  loss  of  services  of  wife ;  Roche  ▼.  Union 
Trust  Co.  (Ind.  App.),  52  N.  E.  613,  holding,  under  statute,  contract  to 
pay  wife  as  clerk,  is  good;  Jones  v.  Brandt,  59  Iowa,  339,  10  N.  W.  857, 
holding,  where  wife  gave  money  to  husband  to  invest,  held  money  did 
not  vest  in  husband,  but  constituted  a  debt  which  was  a  good  consid- 
eration for  transfer  of  real  estate;  Hamill  &  Co.  v.  Augustine,  81  Iowa, 
303,  46  N.  W.  1113,  holding  insolvent  husband  can  make  loan  on  wife's 
obligations,  and  conduct  business,  and  so  save  the  results  of  his  skill 
and  labor  from  creditors;  Robinson  v.  Clark,  76  Me.  494,  holding  con- 
veyances to  wife,  without  consideration,  are  void  as  to  creditors;  Trefe- 
then  v.  Lynam,  90  Me.  384,  60  Am.  St.  Rep.  277,  38  L.  R.  A.  194,  38  Atl. 
338,  holding  burden  to  be  on  wife  to  show  amount  actually  consumed 
in  family  expenses;  Hinkle  v.  Wilson,  53  Md.  292,  setting  aside  deed 
as  an  absolute  conveyance  from  trustee  to  wife,  but  allowing  it  to  stand 
as  security  for  the  sum  she  invested;  Bayne  v.  State,  62  Md.  103,  hold- 
ing deed  void,  as  against  creditors  of  husband;  Nicholson  v.  Condon, 
71 'Md.  624,  18  Atl.  813,  that  grantor  of  complainant  was  a  married 
woman,  who  acquired  property  during  coverture,  is  no  defense  to  action 
for  specific  performance;  Manning  v.  Carruthers,  83  Md.  6,  34  Atl.  255, 
holding  alleged  transfer  of  business  by  husband  to  wife  was  fraudulent ; 
Simms  v.  Morse,  4  Hughes,  582,  2  Fed.  328,  Hershy  v.  Latham,  46  Ark. 
550,  Erdman  v.  Rosenthal,  60  Md.  316,  Levi  v.  Rothschild,  69  Md.  349, 
14  Atl.  535,  Stockslager  v.  Mechanics'  Loan  etc.  Inst.,  87  Md.  234,  39 
Atl.  743,  First  Nat.  Bank  v.  Bartlett,  8  Neb.  329,  Yates  v.  Law,  86  Va. 
120,  122,  9  N.  E.  509,  510,  Herzog  v.  Weiler,  24  W.  Va.  203,  205,  Hut- 
chinson v.  Boltz,  35  W.  Va.  768,  14  S.  E.  272,  Brooks  v.  Applegate,  37 
W.  Va.  373,  16  S.  E.  586,  and  Minneapolis  Stock  Yards  etc.  Co.  v. 
Halonen,  56  Minn.  471,  57  N.  W.  1136,  all  holding  burden  of  proof  of 
consideration  as  against  creditors  is  on  wife;  Weil  v.  Simmons,  66  Mo. 
620,  where  judgment  is  against  several  defendants,  one  of  whom  is  a 
married  woman,  name  of  latter  may  be  struck  out;  White  v.  Clasby,  101 
Mo.  167,  22  S.  W.  181,  presumption  is  that  purchase  by  insolvent's  wife 
was  with  his  means;  Patton  v.  Bragg,  113  Mo.  601,  35  Am.  St.  Rep.  733, 
20  S.  W.  1060,  where  debtor  conveyed  to  his  brother,  who  conveyed  to 
former's  wife,  deed  is  fraudulent  as  to  creditors;  Garrett  v.  Wagner, 
125  Mo.  461,  28  S.  W.  764,  holding  gift  to  wife  cannot  stand  against 
creditors;  Kahn  v.  Weinlander,  39  Fla.  217,  20  South.  655,  Sloan  v. 
Torry,  78  Mo.  625,  Hoffman  v.  Nolte,  127  Mo.  134,  29  S.  W.  1009,  Lins 
v.  Lenhardt,  127  Mo.  289,  29  S.  W.  1030,  and  Bucks  v.  Moore,  36  Mo. 
App.  537,  property  of  married  woman  is  presumed  to  have  been  acquired 
with  means  of  her  husband;  McFerran  v.  Kinney,  22  Mo.  App.  558,  and 
McClain  v.  Abshire,  63  Mo.  App.  339,  holding  possession  of  wife  to  be 
possession  of  husband ;  Koch  v.  Rhodes,  10  Neb.  447,  6  N.  W.  768,  where 
wife  replevied  certain  property  levied  upon  as  her  husband's,  she  could 
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be  examined  as  to  bow  much  money  she  had,  etc.;  Thompson  v.  Loenig, 
13  Neb.  388, 14  N.  W.  168,  where  land  is  conveyed,  after  contraction  of 
debt,  wife  must  show  by  preponderance  of  proof  that  she  is  a  bona  fide 
purchaser;  First  Nat.  Bank  v.  McClellan,  9  N.  M.  643,  58  Pac.  349, 
where  husband  conveys  to  his  mother-in-law,  who  conveys  to  wife,  bur- 
den is  on  wife  to  show  adequate  consideration;  Perry  v.  Ruby,  81  Va. 
326,  holding  proof  is  on  one  claiming  under  a  postnuptial  settlement  to 
show  valuable  consideration;  Kinnier  v.  Woodson,  94  Va.  713,  715,  27 
S.  £.  458,  459,  a  showing  that  consideration  was  from  some  other  source 
than  husband,  will  overcome  the  presumption;  Webb  v.  Ingham,  29 
W.  Va.  395,  1  8.  £.  820,  where  wife  attempts  to  sustain  conveyance  to 
her  in  excess  of  her  debt,  it  will  be  declared  void  in  toto;  Bates  v. 
M'Connell,  31  Fed.  590,  arguendo. 

What  is  married  woman's  separate  estate.    Note,  38  Am.  St.  Rep. 
44. 

Attacks  by  creditors  on  conveyances  made  by  husbands  to  wives* 
Note,  90  Am.  St.  Rep.  520,  550,  552,  553. 

Burden  of  proof  of  husband's  debt  to  wife  for  property  received 
from  her.    Note,  56  L.  R.  A.  825. 

Validity  of  arrangement  for  household  finances  as  against  husband's 
creditors.    Note,  43  L.  R.  A.  (N.  S.)  689. 

Bole  that  when  defendant  in  answer  under  oath  has  expressly  nega- 
tived allegations  In  hill,  It  must  be  overcome  by  more  than  testimony  of 
one  person,  does  not  extend  to  averments  not  directly  responsive  to  allega- 
tions of  bill. 

Approved  in  Wingfield  v.  McOhee,  112  Va.  648,  72  S.  E.  156,  follow- 
ing rule ;  Coca-Cola  Co.  v.  Oay-Ola  Co.,  200  Fed.  722,  119  C.  C.  A.  164, 
answer  of  corporation  verified  by  officer  is  not  available  to  prove  affirma- 
tive defense;  Farley  v.  Kittson,  120  U.  S.  317,  30  L.  Ed.  689,  7  Sup.  Ct. 
541,  holding  plea  in  equity,  under  oath,  is  no  evidence  in  defendant's 
favor;  Hill  v.  Ryan  Grocery  Co.,  78  Fed.  25,  23  C.  C.  A.  624,  holding 
evidence  of  complainant  insufficient  to  overcome  the  positive  denials  in 
the  answer;  Jane  Eeil  v.  Mary  West,  21  Fla.  526,  arguendo. 

Under  Revised  Statutes  of  District  of  Columbia,  earnings  of  wife  co- 
habiting with  her  husband  are  not  made  her  property.  She  can  have  them 
only  by  gift  of  her  husband,  and  such  a  gift  is  not  protected  as  against 
his  creditors. 

Approved  in  Dexter  v.  Gordon,  11  App.  D.  C.  62,  following  rule; 
Fields  v.  Gwynn,  19  App.  D.  C.  110,  married  women's  act  of  1869  does 
not  prevent  creation  of  separate  legal  or  equitable  estate  by  deed  or 
will  in  married  woman;  Wills  v.  Jones,  13  App.  D.  C.  494,  under  aet 
of  June  1,  1896,  relating  to  sole  traders,  wife  may  sue  alone  for  libel 
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in  relation  to  her  business;  McCormick  v.  Hammersley,  1  App.  D.  C. 
918,  under  married  women's  act  parol  agreement  of  wife  to  convey  to 
husband  lots  owned  by  her  in  consideration  of  his  erecting  houses 
thereon  is  enforceable  in  equity;  Ritch  v.  Hayatt,  3  McAr.  (D.  C.)  551, 
married  woman,  having  no  separate  estate  in  district,  cannot  be  sued, 
when  residing  in  district,  on  joint  and  several  bond  for  realty  pur- 
chased in  New  York;  Union  Trust  Co.  v.  Fisher,  25  Fed.  180,  holding 
purchase  by  wife,  with  earnings  agreed  to  be  paid  by  husband,  is  sub- 
ject to  his  debts;  Brittain  v.  Crowther,  54  Fed.  300,  under  statute  of 
Nebraska,  earnings  of  wife  while  living  with  her  husband  are  his 
property. 

Miscellaneous.  Cited  in  First  Nat.  Bank  of  Ft.  Scott  v.  Simpson,  152 
Mo.  656,  54  S.  W.  511,  holding  effect  of  demurrer  fo  evidence  is  to  admit 
every  material  fact  and  every  reasonable  inference. 

94  XX.  8.  586-688,  24  L.  Ed.  211,  MACLAY  y.  SANDS. 

Under  Montana  statute,  judgment  cannot  be  entered  by  default  against 
a  defendant  for  want  of  Issues  to  be  tried,  where  bis  denial  in  answer  Is 
based  upon  information  and  belief,  If  it  appears  that  bis  information  came 
from  bis  agents. 

Approved  in  Solomon  v.  Brodie,  10  Colo.  App.  358,  50  Pac.  1045, 
holding,  under  code,  defendant  must  state  that  he  has  not,  and  cannot, 
obtain  sufficient  knowledge  or  information  upon  which  to  form  a  belief; 
Lewis  y.  Weyerhorst,  16  Mont.  269,  40  Pac.  589,  holding  denial,  on  in- 
formation and  belief,  of  a  material  fact,  not  presumptively  within 
knowledge  of  pleader,  is  sufficient  to  present  an  issue;  State  v.  Butte 
Water  Co.,  18  Mont.  204,  56  Am.  St.  Rep.  576,  32  L.  B,  A.  699,  44  Pac. 
967,  holding  denial  that,  as  to  fact  alleged,  pleader  has  no  knowledge  or 
information  upon  which  to  form  a  belief,  and  therefore  denies,  is  in- 
sufficient to  present  an  issue ;  Bennett  v.  Leeds  Mfg.  Co.,  110  N.  Y.  153, 
17  N.  E.  671,  holding  a  denial  in  verified  answer  of  a  material  allegation, 
"upon  information  and  belief,"  is  good. 

When  defendant  may  deny  on  information  and  belief.  Note,  70 
Am.  Dec.  631. 

Effect  of  the  statute  of  limitations  on  judgments  and  writs  of  exe- 
cution and  proceedings  for  their  enforcement.  Note,  133  Am.  St. 
Rep.  109. 

94  17.  S.  589-593,  24  L.  Ed.  212,  CLAFP  V.  MASON. 

Statute  of  1870  repealed  taxes  Imposed  by  act  of  1864,  on  legacies,  after 
August,  1870.  'Where  person  dying  in  1867,  devised  to  widow  for  life, 
remainder  to  B.,  widow  dying  in  1872,  successor  of  B.  was  not  subject  to 
tax. 
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Approved  in  Vanderbilt  y.  Eidman,  196  U.  S.  501,  49  L.  Ed.  571,  25 
Sup.  Ct.  331,  interest  of  residuary  legatee  is  not  taxable  under  War 
Revenue  Act  of  1898,  §§  29,  30,  as  amended  in  1901;  Knowlton  v.  Moore, 
178  U.  S.  55,  44  L.  Ed.  975,  20  Sup.  Ct.  753,  holding  taxes  upon  legacies 
under  30  Stats,  ai  Large,  448,  §§  29,  30,  are  imposed  on  receipt  of 
legacies;  Westhus  v.  Union  Trust  Co.,  164  Fed.  800,  90  C.  C.  A.  441, 
where  testator  died  within  year  before  repeal  of  war  revenue  act  of 
1898,  leaving  estate  in  trust  for  son  for  life,  life  estate  vested  at  once, 
and  was  subject  to  inheritance  tax;  Title  Guarantee  &  T.  Co.  v.  Ward, 
164  Fed.  466,  where  testator  died  within  year  of  taking  effect  of  act 
repealing  war  revenue  act  of  1898,  leaving  estate  in  trust  with  income 
for  widow  for  life  and  remainder  to  children,  estate  vested  at  once  in 
children  and  was  subject  to  inheritance  tax;  Eidman  v.  Tilghman,  136 
Fed.  143,  69  C.  C.  A.  139,  under  War  Revenue  Act  of  1898,  §§  29,  30, 
as  amended  in  1901,  taxing  legacies,  legacies  left  by  testator  who  died 
within  one  year  prior  to  time  of  taking  effect  of  act  of  1902,  repealing 
such  sections,  are  not  taxable  thereunder;  Booth's  Exr.  v.  Commonwealth, 
130  Ky.  102,  113  S.  W.  64,  and  McGannon  v.  State,  33  Okl.  150,  Amu 
Gas.  1914B,  620,  124  Pac.  1065,  both  upholding  inheritance  tax  law; 
Dixon  v.  Ricketts,  26  Utah,  225,  72  Pac.  950,  upholding  Laws  1901,  p.  61, 
c.  62,  imposing  taxes  on  legacies  and  inheritances ;  dissenting  opinion  in 
Hertz  v.  Woodman,  218  U.  S.  227,  229,  230,  54  L.  Ed.  1010,  1011,  1012, 
30  Sup.  Ct.  621,  majority  holding  where  testator  died  within  year  prior 
to  taking  effect  of  inheritance  tax  repeal  act  of  1902,  legacies  otherwise 
taxable  under  act  of  1898,  as  amended  by  act  of  1901,  were  not  relieved 
of  tax ;  Mason  v.  Sargent,  104  U.  S.  693,  26  L.  Ed.  895,  United  States 
v.  New  York  Life  Ins.  etc.  Co.,  9  Ben.  425,  Fed.  Cas.  15,873,  and  United 
States  v.  Hazard,  8  Fed.  381,  all  following  rule ;  United  States  v.  Ran- 
kin, 3  McCrary,  117,  118,  8  Fed.  875,  since  legatees  did  not  enter  into 
enjoyment  of  their  legacies  before  1877,  they  were  exempt  from  the  tax ; 
Matter  of  McPherson,  104  N.  Y.  317,  58  Am.  Rep.  504,  10  N.  E.  686, 
as  having  upheld  Federal  tax  upon  successions  to  real  estate;  Magoun 
v.  Illinois  Trust,  etc.,  170  U.  S.  288,  42  L.  E<L  1041,  18  Sup.  Ct.  596, 
holding  valid,  inheritance  tax  law  of  Illinois,  1895. 

Distinguished  in  United  States  v.  Townsend,  8  Fed.  307,  and  Hell- 
man  v.  United  States,  15  Blatchf.  15,  Fed.  Cas.  6341,  both  holding  tax 
on  pecuniary  legacy  accrues  pn  death  of  testator,  though  not  payable 
until  later. 

Effect  of  repeal  of  succession  tax  law  on  estate  of  one  previously 
dying.    Note,  8  L  R.  A.  (N.  S.)  1211. 

Constitutionality  of  succession  taxes.    Note,  33  L.  R.  A.  (N.  S.) 
602. 

Miscellaneous.  Cited  in  Kinney  v.  Coiiant,  166  Fed.  721,  92  C.  C.  A. 
410,  as  to  right  to  interest  in  action  against  internal  revenue  collector 
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to  recover  inheritance  taxes  paid  Tinder  protest;  Conant  v.  Kinney,  162 
Fed.  582,  in  suit  to  recover  inheritance  tax  paid  under  protest  interest 
is  recoverable. 

94  XX.  8.  593-599,  24  L.  Ed.  251,  CONNECTICUT  MUTUAL  LIFE  INS.  CO. 
v.  SCHWENK. 

Errors  and  omissions  in  the  proofs  of  loss  furnished  to  insurers,  in 
cases  of  fire  insurance,  may  be  corrected  or  supplied  at  trial. 

Approved  in  Denver  life  Ins.  Co.  v.  Price,  18  Colo.  App.  34,  69  Pac. 
314,  act  of  beneficiary  in  answering  question  in  proof  of  loss  as  to  cause 
of  death  by  referring  to  physician's  statement  does  not  estop  her  from 
denying  physician  stated  true  cause,  where  physician  relied  solely  on 
hearsay;  Bamberge  v.  Supreme  Tribe  of  Ben  Hur,  159  Mo.  App.  114, 
139  S.  W.  238,  in  suit  on  fraternal  benefit  certificate,  where  beneficiary 
made  explanations  of  statement  in  proof  that  insured  was  suicide,  in- 
struction that  proof  could  be  considered  as  circumstance  with  all  other 
evidence  on  question  of  suicide  is  not  error;  Evans  v.  Modern  Woodmen, 
147  Mo.  App.  173,  129  S.  W.  490,  whether  error  in  statement  of  age  of 
insured  in  proof  of  loss  avoided  mutual  benefit  certificate  held  question 
for  jury;  Alabama  Gold  Life  Ins.  Co.  v.  Mobile  Mut.  Ins.  Co.,  81  Ala. 
331,  1  South.  562,  holding  evidence  as  to  age  of  child  was  not  sufficient 
to  warrant  a  general  charge  in  favor  of  defense ;  Hanover  Fire  Ins.  Co. 
v.  Lewis,  28  Fla.  241,  10  South.  301,  incorrect  statement  in  preliminary 
proofs  may  be  corrected  at  trial;  Miller  v.  Hartford  Fire  Ins.  Co.,  70 
Iowa,  707,  29  N.  W.  412,  holding  it  sufficient  if  insured  furnish  copies  of 
all  policies  substantially  correct;  White  v.  Royal  Ins.  Co.,  149  N.  Y. 
488,  44  N.  E.  78,  holding  statement  of  origin  of  fire  not  conclusive  upon 
insured;  Jarvfs  v.  Northwestern  Mut.  Relief  Assn.,  102  Wis.  550,  72 
Am.  St.  Rep.  897,  78  N.  W.  1090,  holding  statement  of  one  adequate 
fact  in  proof  will  not  exclude  others  omitted  through  mistake  or 
ignorance. 

Proofs  of  death  in  cases  of  accident  and  life  insurance.    Note,  137 
Am.  St.  Rep.  719. 

Conclusiveness  of  proof  of  loss  as  against  insured  or  beneficiaries. 
Note,  44  L  R.  A.  849. 

Entry  by  secretary  in  minute-book  of  a  lodge  of  Odd  FellowB  Is  not 
admissible  to  show  age  of  insured,  even  though  insured  subsequently  became 
secretary  himself. 

Approved  in  Chandler  v.  Robinett,  21  Cal.  App.  336,  131  Pac.  892, 
debit  entries  merely  referring  to  pages  of  another  book  held  inadmissi- 
ble ;  Freeman  v.  First  Nat.  Bank,  44  Okl.  153,  143  Pac.  1168,  and  Gray- 
son v.  Durant,  43  Okl.  808,  144  Pac.  596,  both  holding  enrollment 
records  of  commission  of  five  civilized  tribes  are  inadmissible,  in  suit 
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involving  validity  of  conveyance  of  allotment,  to  prove  age  of  allottee, 
where  there  were  living  witnesses  to  age;  Bailey  v.  Fly,  35  Tex.  Civ.  414, 
80  S.  W.  677,  on  issue  as  to  age  of  voter,  deposition  of  custodian  of 
baptismal  records  that  records  prepared  by  his  predecessor  stated  voter 
was  born  on  certain  day  not  admissible;  Coolidge  v.  Taylor,  85  Vt.  48, 
SO  Atl.  1043,  entries  in  books  of  cheese  factory  made  from  memoranda, 
of  correctness  of  which  secretary  had  no  knowledge,  are  not  admissible 
to  show  defendant  was  owner  of  farm  from  which  milk  was  delivered 
in  name  of  defendant;  Dunkin  v.  City  of  Hoquiam,  56  Wash.  §4,  105 
Pac.  152,  certificate  of  medical  examiner  as  to  condition  of  applicant 
for  pension  is  inadmissible  in  suit  for  personal  injuries  sustained  by 
applicant ;  Hegler  v.  Faulkner,  153  U.  S.  118,  38  L.  Ed.  656,  14  Sup.  Ct. 
782,  excluding  report  of  Indians  participating  in  allotment  of  land  in 
order  to  show  age  of  a  certain  Indian. 

Distinguished  in  Leach  v.  Dodson,  64  Tex.  188,  admitting  Masonic 
record-book  to  show  action  of  that  body  in  adopting  a  deed. 

Admissibility  in  evidence  against  third  person  of  books,  reports  and 
the  like,  other  than  books  of  account.    Note,  125  Am.  St.  Eep. 
858. 
»      Admissibility  of  declarations  of  deceased  persons  on  question  of 
pedigree.    Note,  11  E.  R.  0.  333. 

Miscellaneous.  Cited  in  Greenough  v.  Phoenix  Ins.  Co.,  206  Mass. 
252,  138  Am.  St.  Rep.  383,  92  N.  E.  449,  to  point  that  punctuation  may 
be  Tesorted  to  in  construing  statute  when  it  tends  to  throw  light  on 
meaning  of  language. 

94  XX.  8.  699-604,  24  K  Ed.  266,  THE  STEPHEN  MORGAN. 

Parties  not  appealing  from  a  final  decree,  regular  in  form,  cannot  be 
heard  in  opposition  to  it,  when  removed  by  opposite  party. 

Approved  in  Landram  v.  Jordan,  203  U.  S.  62,  51  L.  Ed.  90,  27  Sup. 
Ct.  17,  one  not  appealing  from  decree  declaring  trust  void  in  part  could 
not  endeavor  to  sustain  validity  of  trust  as  whole;  Aetna  Indemnity 
Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  154  Fed.  567,  83  C.  C.  A.  431,  Board 
of  Commrs.  of  Shawnee  County  v.  Hurley,  169  Fed.  94,  94  C.  C.  A.  362, 
O'Neil  v.  Wolcott  Min.  Co.,  174  Fed.  535,  27  L.  R.  A.  (N.  S.)  200,  98 
C.  C.  A.  309,  and  Swager  v.  Smith,  194  Fed.  765,  114  C.  C.  A.  482,  all 
holding  mere  assertion  of  error  in  brief  of  appellee  does  not  give  juris- 
diction to  review  error  alleged;  Guarantee  Co.  of  North  America  v. 
Phenix  Ins.  Co.,  124  Fed.  172,  59  C.  C.  A.  376,  holding  party  securing 
all  relief  demanded  cannot  review  the  judgment  by  appeal  or  writ  of 
error;  Mount  Pleasant  v.  Beckwith,  100  U.  S.  527,  25  L.  Ed.  702,  Groves 
v.  Sentell,  153  U.  S.  476,  38  L.  Ed.  789,  14  Sup.  Ct.  901,  and  In  re  Grib- 

IX — 19 


94  U.  S.  599-604  NOTES  ON  U.  S.  REPORTS.  770 

bon,  55  Fed.  876,  5  C.  C.  A.  287,  all  following  role;  London  v.  Taxing 
District  of  Selby  County,  104  U.  S.  774,  26  L.  Ed.  924,  holding  that 
party  whose  appeal  has  been  dismissed  cannot  be  heard  in  opposition 
thereto;  United  States  v.  Blackfeather,  155  U.  S.  186,  39  L.  Ed.  117, 
15  Sup.  Ct.  64,  refusing  to  consider  errors  assigned  by  appellee;  Chero- 
kee Nation  v.  Blackfeather,  155  U.  S.  221,  39  L.  Ed.  128,  15  Sup.  Ct. 
66,  without  an  appeal,  a  party  will  not  be  heard  in  appellate  court  to 
question  decree  below;  Compton  v.  Jesup,  167  U.  S.  35,  42  L.  Ed.  68, 
17  Supt  Ct.  808,  all  persons  acquiescing  in,  and  participating  in,  profits 
of  a  decree  cannot  object  to  the  manner  of  enforcing  a  lien  as  therein 
directed ;  Bolles  v.  Outing  Co.,  175  U.  S.  268,  44  L.  Ed.  158,  20  Sup.  Ct. 
94,  holding  party  not  taking  out  writ  of  error  will  not  be  heard  as  to 
adverse  rulings  in  lower  court;  Shaw  v.  Folsom,  40  Fed.  512,  on  appeal 
in  admiralty  cause,  increased  damages  will  not  be  awarded  to  appellee; 
Bensiek  v.  Thomas,  66  Fed.  106,  13  C.  C.  A.  457,  holding,  since  com- 
plainants failed  to  prosecute  their  appeal,  action  of  lower  court  adverse 
to  them  could  not  be  reviewed;  L.  Bucki  &  Son  Lumber  Co.  v.  Atlantic 
Lumber  Co.,  93  Fed.  766,  35  C.  C.  A.  $90,  where  one  suing  out  a  cross- 
appeal  does  not  attempt  to  have  it  heard  with  first  appeal,  it  will  be 
dismissed. 

Distinguished  in  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed. 
964,  93  C.  C.  A.  360,  appeal  in  admiralty  opens  case  for  trial  de  novo 
as  to  all  parties. 

Material  errors  in  libel  not  intended  to  deceive,  and  which  axe  cor- 
rected in  the  answer,  will  not  be  allowed  as  a  defense  on  appeal  after  full 
hearing  on  the  merits. 

Approved  in  The  Aurania  and  The  Republic,  29  Fed.  116,  declaring 
that  a  party  is  not  allowed  any  considerable  departure  from  hia  plead- 
ings, except  upon  clear  and  satisfactory  proof. 

Steamer  porting  her  helm  point,  when  light  of  a  sailing  vessel  is  first 
observed,  and  then  waiting  until  a  collision  is  imminent  before  doing  any- 
thing further,  does  not  satisfy  the  requirements  of  the  law. 

Approved  in  Merchants'  etc.  Transp.  Co.  v.  Hopkins,  108  Fed.  893, 
48  C.  C.  A.  128,  holding  schooner  cannot  be  held  liable  for  collision 
with  steamer  because  she  changed  her  course  after  accident  was  in- 
evitable in  order  to  ease  the  blow. 

Both  vessels  being  in  fault,  damages  must  be  divided. 

Approved  in  The  Max  Morris,  137  U.  S.  9,  34  L.  Ed  587,  11  Sup. 
Ct.  31,  holding  person  receiving  injury  on  vessel  may  recover  though 
partly  due  to  his  own  negligence. 
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94  U.  S.  604-605,  24  It  Ed.  237,  (JLENNY  v.  LANODON. 
Not  cited. 

94  U.  S.  606-610,  24  I*.  Ed.  214,  RUSSELL  y.  PLACE. 

Judgment  of  court  of  competent  Jurisdiction,  upon  a  question  directly 
involved  in  one  suit,  is  conclusive  as  to  that  question  in  another  suit 
between  the  same  parties. 

Approved  in  Mitchell  v.  First  Nat.  Bank,  180  U.  S.  481,  45  L.  Ed. 
682,  21  Sup.  Ct.  421,  holding  denial  of  claims  against  insolvent's  estate 
in  State  court  precludes  claimant  from  proceeding  against  insolvent  in 
Federal  court;  Barnes  v.  Cady,  232  Fed.  321,  default  of  trustee  of 
second  mortgage  in  'suit  to  foreclose  first  does  not  bar  suit  to  foreclose 
second;  United  States  v.  Southern  Oregon  Co.,  225  Fed.  567,  judgments 
in  suits  to  cancel  patents  to  small  portions  of  land  for  mistake  are  not 
conclusive  in  suit  to  forfeit  entire  grant  for  failure  to  comply  with  con- 
ditions as  to  alienation;  City  Bank  v.  Rhodehamel,  223  Fed.  983,  139 
C.  C.  A.  355,  applying  rule  in  suit  against  bank  for  conversion  of  stock ; 
Landon  v.  Clark,  221  Fed.  847,  137  C.  C.  A.  399,  finding  outside  issues 
in  former  suit  is  not  bar  to  subsequent  suit  to  determine  same  facts; 
Canton-Hughes  Pump  Co.  v.  Llera,  205  Fed.  213,  123  C.  C.  A.  397,  judg- 
ment on  counterclaim  made  in  suit  in  inferior  court  construed  in  suit 
on  remainder  of  claim  in  Federal  court;  Hickman  v.  Town  of  Fletcher, 
195  Fed.  912,  115  C.  C.  A.  595,  judgment  in  action  on  coupons  determin- 
ing bonds  valid  is  binding  in  action  on  bonds;  D'Arcy  v.  Staples  & 
Hanford  Co.,  161  Fed.  735,  88  C.  C.  A.  606,  decree  adjudging  validity  of 
patent  in  suit  defended  by  manufacturer  of  infringing  device  consid- 
ered and  held  not  conclusive  on  question  of  infringement  by  other 
devices  which  may  be  differentiated ;  Ounning  System  v.  City  of  Buffalo, 
157  Fed.  251,  applying  rule  to  prior  decision  of  State  court;  Soderberg 
v.  Armstrong,  116  Fed.  711,  holding  in  suit  to  enjoin  defendant  from 
extracting  ore  from  mine,  plea  in  bar  is  insufficient  where  the  defendant 
in  the  former  suit  denied  that  plaintiff  owned  the  mine  and  that  he  had 
extracted  any  ore;  Norton  v.  House  of  Mercy,  101  Fed.  386,  41  C.  C.  A. 
396,  holding  judgment  of  Kentucky  court  that  New  York  corporation 
could  not  take  land  under  certain  will  is  conclusive  between  the  parties 
as  to  land  situated  in  another  State;  Penney  v.  Corey,  147  Ala.  627,  41 
South.  981,  judgment  for  part  of  face  of  notes  of  series  and  interest, 
where  failure  of  consideration  was  defense,  held  not  bar  to  right  of 
plaintiff  to  sue  on  other  notes  of  series,  or  defendant's  right  to  plead 
same  defense ;  National  Surety  Co.  v.  Coates,  83  Ark.  547, 104  S.  W.  220, 
judgment  for  surety  on  bond  to  secure  contract  on  ground  that  contract 
terminated  is  conclusive  in  subsequent  action  on  bond  to  recover  dam- 
ages accnted  thereafter;  Savage  v.  Central  Electric  Co.,  59  Colo.  70,  148 
Pac.  255,  judgment  in  suit  for  salary  and  expenses  for  one  month  held 
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bar  to  action  for  succeeding  month  when  shown  issues  in  second  suit 
were  identical;  Ornauer  v.  Penn  Mut.  Life  Ins.  Co.,  52  Colo.  636,  123 
Pac.  651,  judgment  for  insurance  agent  for  commissions  on  renewal 
premiums,  where  defense  of  breach  of  contract  was  not  in  issue,  does 
not  estop  company  to  set  up  defense  in  action  for  premium  commis- 
sions subsequently  accrued;  Grand  Valley  Irr.  Co.  v.  Fruita  Imp.  Co., 
37  Colo.  501,  86  Pac.  330,  decree  enjoining  irrigation  assessment  held, 
under  facts,  not  conclusive  ^against  validity  of  reduced  assessment; 
Horine  v.  Wende,  29  App.  D.  C.  423,  discussing  principle  of  estoppel 
by  former  judgment  as  applied  in  proceedings  of  judicial  nature  in 
patent  office;  Siler  v.  Carpenter,  155  Ky.  647,  160  S.  W.  189,  judgment 
in  former  suit  involving  title  resting  on  finding  that  grantor  was  infant 
is  conclusive  as  to  that  fact  in  subsequent  suit  as  to  other  property; 
Phillips  v.  Big  Sandy  Co.,  149  Ky.  559,  149  S.  W.  959,  judgment  dis- 
missing petition  in  action  to  recover  land,  based  on  allegation  that  deed 
to  defendant's  grantor  conveyed  only  life  estate  with  remainder  to 
plaintiffs,  held  not  res  adjudicata  in  action  to  recover  land  based  on 
contention  that  such  deed  was  altered  after  execution  to  eliminate  life 
interest;  Dodd  v.  Pittsburg  etc.  R.  Co.,  127  Ky.  784,  16  L.  R.  A.  (N.  S.) 
898,  106  S.  W.  793,  judgment  against  minority  stockholders  in  suit  to 
compel  defendant  to  satisfy  judgment  on  contract  against  corporation 
is  not  bar  to  suit  to  compel  him  to  satisfy  judgment  in  tort;  Pond  v. 
Huling,  125  Mo.  App.  481,  101  S:  W.  116,  judgment  in  suit  to  set  aside 
tax  bills  that  they  were  valid  is  conclusive  as  to  validity  in  suit  to 
enforce  same;  Fritsch  Foundry  etc.  Co.  v.  Goodwin  Mfg.  Co.,  100  Mo. 
App.  423,  74  S.  W.  139,  holding  judgment  f or .  defendant  on  express 
contract  for  purchase  of  machinery  is  no  bar  to  subsequent  action  for 
reasonable  value  of  the  machinery  which  was  retained  by  him ;  Territory 
v.  Hopkins,  9  Okl.  150,  59  Pac.  981,  applying  rule  to  judgment  uphold- 
ing validity  of  county  refunding  bonds ;  Harris  v.  Mason,  120  Tenn.  678, 
679,  682,  25  L.  R.  A.  (N.  S.)  1011,  115  S.  W.  1148,  1149,  judgment 
against  owner  in  action  against  purchaser  at  tax  sale  for  failure  to 
prove  his  title  is  not  res  adjudicata  in  favor  of  validity  of  tar  title; 
Pomeroy  Nat.  Bank  v.  Huntington  Nat.  Bank,  72  W.  Va.  537,  79  S.  E. 
664,  decree  in  chancery  against  bank  in  favor  of  partnership  as  to 
money  of  firm  paid  by  bank  to  partner  personally  held,  under  facts,  is 
not  bar  to  action  of  debt  against  bank;  Hudson  v.  Iguano  Land  &  Min. 
Co.,  71  W.  Va.  408,  410,  76  S.  E.  800,  801,  dismissal  of  bill  to  remove 
cloud  from  title  for  failure  to  prove  title  does  not  bar  plaintiff  in  first 
suit  from  defending  trespass  for  timber  removed  therefrom;  Southern 
Pacific  R.  R.  Co.  v.  United  States,  168  U.  S.  49,  50,  42  L.  Ed.  377,  18 
Sup.  Ct.  27,  28,  Oregonian  Ry.  Co.  v.  Oregon  Ry.  etc.  Co.,  11  Sawy.  573, 
27  Fed.  283,  and  Temple  v.  Williams,  91  N.  C.  92,  all  following  rule; 
Wiggins  Ferry  Co.  v.  Ohio  etc.  Ry.  Co.,  142  U.  S.  410,  85  L,  Ed.  X061, 
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12  Sup.  Ct.  192,  where  judgment  is  upon  demurrer,  estoppel  extends 
to  exact  point  decided  only;  if  upon  pleadings  and  proofs,  it  extends  to 
all  that  was  necessarily  involved  in  the  issue;  Dowell  v.  Applegate,  152 
U.  S.  343,  38  L.  Ed.  469,  14  Sup.  Ct.  617,  holding  judgment  was  con- 
clusive, even  as  to  a  title  which  party  might  have,  but  did  not  set  up; 
Sharon  v.  Hill,  11  Sawy.  302,  holding  parties  cannot  relitigate  a  ques- 
tion adjudicated,  whether  suit  was  commenced  before  or  after  the 
adjudication ;  Hickox  v.  Elliott,  11  Sawy.  632,  27  Fed.  836,  holding  obli- 
gation of  statute  under  the  agreement,  and  the  fact  of  performance, 
were  res  judicata;  Wood  v.  Ward,  30  Fed.  Cas.  479,  holding  judgment 
against  plaintiff  in  one  State,  to  establish  her  freedom,  will  not  preclude 
court  of  another  State,  in  action  for  abduction,  to  see  if  first  suit  was 
brought  by  slave  herself;  Lippincott  v.  Shaw  Carriage  Co.,  25  Fed.  587, 
holding  decree  of  foreclosure  against  members  of  a  partnership  does 
not  bind  the  firm;  Gilmer  v.  Morris,  30  Fed.  479,  holding  dismissal  not 
involving  the  merits  is  not  res  judicata;  Jones  v.  Wilkey,  78  Fed.  535, 
holding  son  holding  land  from  father  is  not  concluded  by  judgment 
against  administrator;  Union  Mill  etc.  Co.  v.  Dangberg,  81  Fed.  116, 
holding  judgment  to  be  res  judicata  as  to  issues  raised  within  the  plead- 
ings; Truman  v.  Carvill  Mfg.  Co.,  87  Fed.  474,  holding  judgment  sus- 
taining validity  of  patent  not  res  judicata  in  action  against  a  different 
defendant ;  St.  Joseph-  Union  Depot  Co.  v.  Chicago  etc.  Ry.,  89  Fed.  65] , 
32  CC.  A.  284,  holding  all  matters  essential  to  support  the  judgment 
are  concluded  by  it;  McCreery  v.  Fuller,  63  Cal.  32,  holding  judgment 
upon  stipulation,  after  issue  joined,  has  same  effect  as  one  upon  the 
merits;  Bledsoe  v.  Erwin,  33  La.  Ann.  619,  620,  holding  a  dismissal 
without  reserve  is  not  a  nonsuit,  and  is  res  judicata;  State  v.  St.  Louis, 
145  Mo.  590,  42  L.  R.  A.  127,  46  S.  W.  992,  holding  res  judicata  not 
applicable,  parties  and  subject  matter  not  being  the  same ;  Clark  Thread 
Co.  v.  William  Clark  Co.,  55  N.  J.  Eq.  663,  37  Atl.  601,  holding  plaintiff 
not  estopped  from  securing  an  accounting  in  second  suit;  Rose  v.  Haw- 
ley,  133  N.  Y.  321,  31  N.  E.  237,  holding  judgment  not  a  bar  to  cause 
accruing  after  it  was  rendered;  Ward  v.  Boyce,  152  N.  Y.  196,  36 
L.  R.  A.  551,  46  N.  E.  181,  to  give  judgment  full  faith  and  credit  in 
other  States,  it  must  appear  that  proceeding  under  statute  was  due 
process  of  law;  Williams  v.  Clouse,  91  N.  C.  327,  declaring  a  judgment 
to  be  conclusive  of  every  matter  that  might  have  been  litigated  relative 
to  point  determined;  Howard  v.  Huron,  6*S.  D.  188,  26  L.  R.  A.  501, 
60  N.  W.  806,  holding  a  judgment  by  default  to  be  conclusive;  Jericho 
v.  Underhill,  67  Vt.  89,  48  Am.  St  Rep.  806,  30  Atl.  691,  holding  judg- 
ment in  suit  not  tried  on  merits  is  not  a  bar;  Washington  etc.  R.  R. 
Co.  v.  Cazenove,  83  Va.  753,  3  S.  E.  438,  holding  dismissal  of  cross-bill 
to  be  res  judicata;  Randolph  v.  Longdate  Iron  Co.,  84  Va.  465,  5  S.  E. 
33,  holding  no  man  can  be  estopped  by  record  which  does  not  show  him 
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to  be  a  party  to  it ;  Miller  v.  Wills,  95  Va.  354,  28  S.  E.  343,  holding 
judgment  upon  validity  of  a  boundary  line  not  conclusive  in  case  to 
locate  it. 

Distinguished  in  Cheatham  Electric  Switching  Device  Co.  v.  Transit 
Dev.  Co.,  203  Fed.  288,  judgment  at  law  for  infringement  held  conclu- 
sive as  to  validity  of  patent  and  infringement  in  equity  suit  against 
same  defendant  for  infringement  by  use  of  identical  devices;  Aetna 
Life  Ins.  Co.  v.  Board  of  Commrs.,  117  Fed.  84,  54  C.  C.  A.  468,  holding 
former  judgment  based  on  general  finding  is  conclusive  in  second  action 
unless  some  new  issue  is  presented;  Snowhill  v.  Diamond  Plate  Glass 
Co.,  39  Ind.  App.  245,  77  N.  E.  413,  judgment  that  lease  is  valid,  in  ac- 
tion for  rent  under  gas  lease  from  year  to  year,  is  not  res  adjudicata 
as  to  validity  in  subsequent  suit;  dissenting  opinion  in  Nashua  etc. 
R.  R.  Corp.  v.  Boston  etc.  R.  R.  Corp.,  164  Mass.  226,  49  Am,  St  Rep. 
458,  41  N.  E.  269*  majority  holding,  where  plaintiff  obtained  decree  for 
one  of  two  distinct  claims,  record  being  silent  as  to  other  claim,  it  is 
not  conclusive  as  to  it. 

To  constitute  judgment  a  bar,  it  must  appear,  either  upon  face  of  record 
or  by  extrinsic  evidence,  that  precise  question  was  raised  and  determined 
In  former  suit. 

Approved  in  Union  Cent.  Life  Ins.  Co.  v.  Drake,  214  Fed.  543,  131 
C.  C.  A.  82,  judgment  of  dismissal  in  suit  to  foreclose  third  mortgage 
on  land  does  not  bar  suit  to  foreclose  first  and  second  mortgages  held 
by  same  plaintiff ;  In  re  Wm.  S.  Butler  &  Co.,  207  Fed.  710,  125  C.  C.  A. 
223,  where  judgment  appointing  receiver  of  defendant's  property  was 
offered  as  proof  of  bankruptcy,  grounds  of  judgment  considered  and  held 
not  to  warrant  adjudication  of  bankruptcy;  Cheatham  Electric  Switch- 
ing Device  Co.  v.  Transit  Dev.  Co.,  197  Fed.  566,  verdict  in  infringe- 
ment suit,  not  disclosing  construction  placed  on  patent  or  what  claims 
were  held  valid,  is  not  basis  for  equity  suit  to  determine  question  of 
infringement  by  different  device;  City  of  Omaha  v.  Armour  &  Co.,  196 
Fed.  886,  116  C.  C.  A.  447,  where  general  verdict  went  against  city  in 
action  for  injuries  by  fail  of  billboard  alleged  improperly  constructed, 
and  also  unsafe  by  neglect  to  repair,  city  in  action  over  against  .owner 
of  billboard  must  show  defendant  responsible  on  both  grounds;  United 
States  v.  Lim  Jew,  192  Fed.  646,  and  Lim  Jew  v.  United  States,  196 
Fed.  739,  116  C.  C.  A.  364,  both  holding  judgment  permitting  Chinese 
to  resume  residence  in.  United  States,  not  determining  nativity,  does 
not  estop  United  States  to  deny,  in  deportation  proceeding,  that  he  was 
a  native  citizen;  Venner  v.  Chicago  Ckv  Ry.  Co.,  195  Fed.  789,  decree 
of  State  court,  dismissing  for  want  of  equity  a  bill  by  minority  stock- 
holder to  declare  void  on  Federal  grounds  a  franchise  to  corporation, 
held  bar  to  suit  for  same  purpose  in  Federal  court;  Brown  v.  Fletcher, 
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182  Fed.  977,  105  C.,C.  A.  425,  judgment  holding  foreign  decree  sued 
on  void  for  want  of  jurisdiction  over  defendant  does  not  bar  suit  on 
original  cause  of  action;  Hartford  v.  Western  Mfg.  Co.,  172  Fed.  678, 
prior  adjudication  held  limited  to  single  phase  of  validity  of  patent, 
and  not  ground  for  injunction  against  infringement;  Smith  v.  Mosier, 
169  Fed.  447,  dismissal  of  interpleader  on  ground  that  plaintiff  could 
not  maintain  it  is  not  adjudication  barring  subsequent  action  on  same 
ground;  Ex  parte  Loung  June,  160  Fed.  254,  judgment  in  Chinese  ex- 
clusion proceeding  discharging  Chinese  by  consent  and  not  on  merits 
held  not  to  bar  deportation  proceeding;  In  re  Letson,  157  Fed.  79,  84 
C.  C.  A.  582,  adjudication  of  bankruptcy  on  petition  charging  several 
acts,  not  showing  ground  decided  on,  is  not  res  adjudicata  in  further 
proceedings ;  Delaware  etc.  R.  Co.  v.  Kutter,  147  Fed.  58,  59,  77  C.  C.  A. 
315,  judgment  for  plaintiff  in  action  for  money  due  under  contract  in 
which  only  defense  was  breach  of  contract  by  plaintiff  is  not  bar  to 
action  for  wrongful  termination  of  contract  by  defendant ;  United  States 
Fastener  Co.  v.  Bradley,  143  Fed.  530,  decree  of  dismissal  for  failure  to 
prosecute  is  not  res  adjudicata;  Georgia  etc.  Banking  Co.  v.  Wright,  132 
Fed.  917,  where  Georgia  court  in  suit  between  State  and  corporation 
decided  that  charter  exempted  company  from  tax  in  excess  of  certain 
percentage  of  earnings,  State  concluded  in  subsequent  suit  for  taxes 
for  other  years  under  different  statute;  Aetna  Life  Ins.  Co.  v.  Board 
of  Commrs.  of  Hamilton  County,  117  Fed.  88,  54  C.  C.  A.  468,  holding 
when  second  suit  is  upon  different  cause  of  action  between  the  same 
parties,  the  judgment  in  former  suit  is  bar  as  to  every  question  liti- 
gated; In  re  Henry  Uif elder  Clothing  Co.,  98  Fed.  412,  holding  when 
respondent  in  petition  in  bankruptcy  denies  indebtedness  and  takes 
issue  on  validity  of  note  set  forth  in  petition,  a  judgment  finding  allega- 
tions of  petition  to  be  true  is  conclusive  of  validity  of -petitioner's  claim 
against  the  estate;  Greenwood  v.  Warren,  120  Ala.  78,  23  South.  688, 
holding  in  suit  by  heir  to  cancel  mortgage  obtained  by  fraud,  plea  of 
res  adjudicata  that  estate  of  decedent  had  been  closed  without  showing 
mortgage  matter  was  involved  is  sufficient;  M'Combs  v.  Wall,  66  Ark. 
344,  50  S.  W.  879,  holding  where  former  decree  is  set  up  as  bar  to 
action  to  determine  title  to  land,  and  record  does  not  show  that  title  in 
second  suit  was  involved  in  first  suit,  decree  is  not  a  bar;  Beronio  v. 
Ventura  County  Lumber  Co.,  129  Cal.  236,  79  Am.  St.  Rep.  120,  61  Pac. 
959,  holding  where  plaintiffs  claim  title  superior  to  mortgagor  and  mort- 
gagee they  were  not  barred  by  foreclosure  proceedings  to  which  they 
were  parties  but  in  which  their  title  was  not  litigated;  Fehringer  v. 
F.  H.  Martin  Drug  Co.,  56  Colo.  448,  138  Pac.  1008,  holding  where  plea 
of  bar  of  former  action  did  not  show  point  adjudicated,  judgment  could 
not  be  given  for  defendant  on  pleadings;  Prall  v.  Prall,  58  Fla.  506, 
*6  L.  R.  A.  (N.  8.)  577,  50  South.  870,  judgment  for  defendant  in 
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divorce  suit  on  ground  of  ungovernable  temper  does  not  bar  suit  on 
ground  of  cruelty;  Worth  v.  Carmichael,  114  Ga.  701,  40  S.  E.  798, 
holding  judgment  against  maker  of  one  of  two  notes  does  not  bar 
maker  in  action  on  second  note  from  defense  which  was  not  in  issue 
when  judgment  was  rendered;  Hogle  v.  Smith,  136  Iowa,  49,  113  N.  W. 
562,  where  cross-bill  was  filed  in  suit  for  specific  performance,  which 
was  dismissed,  and  no  judgment  entered  on  cross-bill,  subsequent  action 
on  grounds  set  up  in  cross-bill  was  barred;  S.  D.  Mercer  Co.  v.  City  of 
Omaha,  76  Neb.  292,  107  N.  W.  566,  judgment  enjoining  enforcement 
of  tax  held  not  res  ad  judicata  as  to  power  to  levy  subsequent  tax  for 
same  purpose;  fioffman  v.  Silverthorn,  137  Mich.  65,  100  N.  W.  185, 
decision  in  mandamus  to  compel  auditor  to  cancel  tax  sale  and  to  issue 
certificate  of  purchase  to  relator  is  not  conclusive  where  denial  not  on 
merits ;  Gering  v.  School  Dist.  No.  28,  76  Neb.  226,  107  N.  W.  253,  hold- 
ing judgment  denying  mandamus  to  pay  claim  not  bar  to  action  on  con- 
tract; Horton  v.  Emerson,  30  N.  D.  273,  152  N.  W.  534,  judgment  in 
former  action  for  defendant  based  on  contract  for  foreclosure  of 
mechanic's  lien  held  not  to  bar  action  on  quantum  meruit;  Schmidt  v. 
Musson,  20  S.  D.  397,  107  N.  W.  370,  determination  as  to  title  to  land 
as  incidental  to  ownership  of  chattels  is  not  res  ad  judicata  as  to  title; 
Pitts  'v.  Oliver,  13  S.  D.  567,  79  Am.  St.  Rep.  910,  83  N.  W.  593,  hold- 
ing judgment  in  action  to  foreclose  mortgage  on  certain  sheep  is  not 
bar  to  action  between  the  parties  for  damages  for  care  of  the  sheep; 
Dietrich  v.  Deavitt,  81  Vt.  169,  69  Atl.  664,  judgment  on  demurrer  for 
want  of  facts  extends  only  to  exact  point  raised,  and  not  to  all  matters 
necessary  to  reach  decision;  Marble  Sav.  Bank  v.  Williams,  23  Wash. 
774,  63  Pac.  513,  holding  judgment  for  defendant  in  action  to  compel 
school  district  to  levy  tax  to  pay  interest  on  bonds  is  not  bar  to  subse- 
quent action  for  interest,  and  ground  of  former  decision  may  be  shown; 
State  v.  McEldowney,  54  W.  Va.  701,  47  S.  E.  652,  applying  rule  to 
decree  in  suit  to  set  aside  tax  deed;  Lindemann  v.  Rusk,  125  Wis.  237, 
104  N.  W.  127,  where  personal  representatives  of  stockholder  in  cor- 
poration which  had  expired  by  limitation  of  charter  sued  to  enjoin 
stockholder,  who  organized  new  corporation  of  same  name,  sustaining 
demurrer  is  no  bar  to  suit  to  recover  for  wrongful  appropriation  of 
goodwill  of  old  corporation;  Merchants'  International  Steamboat  Line 
v.  Lyon,  4  McCrary,  147,  12  Fed.  65,  and  Palmer  y.  Sanger;  143  111.  45, 
46,  32  N.  E.  393,  both  following  rule;  Kelley  v.  Milan,  127  U.  S.  160, 
32  L.  Ed.  85,  8  Sup.  Ct.  1111  (affirming  21  Fed.  863),  holding  that  con- 
sent of  the  mayor  could  give  no  great  validity  to  bonds,  and  decree  was 
not  an  adjudication  of  their  validity;  Last  Chance  Min.  Co.  v.  Tyler 
Min.  Co.,  157  U.  S.  687,  39  L.  Ed.  862,  15  Sup.  Ct.  735,  holding  that 
judgment  was  conclusive  as  to  the  particular  ground  in  controversy,  and 
binding  as  to  priority  of  location;  New  Orleans  v.  Citizens'  Bank,  167 
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U.  S.  397,  42  L.  fid.  211,  17  Sup.  Ct.  914,  holding  judgment  upon  same 
facts  and  circumstances  was  res  judicata;  Radford  v.  Folsom,  3  Fed. 
202,  holding  that  question  must  have  been  put  in,  issued,  tried  and 
decided;  The  Tubal  Cain,  9  Fed.  836,  holding  action  is  a  bar  where  sub- 
stantial issue  is  the  same;  Fife  v.  Bohlen,  22  Fed.  882,  hoiding  principal 
not  estopped  from  denying  attorney's  authority,  because  of  application 
by  latter  in  his  behalf  to  have  resale  set  aside;  In  re  Vetterlein,  44 
Fed.  60,  holding  provisional  order  is  not  res  judicata,  it  not  being  on 
the  merits ;  Gilmer  v.  Morris,  46  Fed.  335,  holding  dismissal  on  demurrer 
not  res  judicata;  Fuller  v.  Hamilton,  53  Fed.  415,  holding  judgment  of 
State  court  on  questions  of  commercial  law  are  a  bar  to  suit  in  Federal 
courts ;  Tyler  Min.  Co.  v.  Sweeney,  54  Fed.  287,  4  C.  C.  A.  329,  holding 
judgment  was  conclusive  only  as  to  right  of  possession  of  triangular 
piece  of  ground  involved  in  the  suit;  Ricaud  v.  Tysen,  78  Fed.  562,  and 
Lawrence  v.  Stearns,  79  Fed.  882,  in  a  subsequent  action  between  same 
parties  as  to  a  different  cause,  the  judgment  is  conclusive  only  as  to 
matters  actually  litigated;  Societe  Anon.  etc.  Pasteur  v.  Allen,  84  Fed. 
816,  holding  default  decree  sustaining  patent  is  not  conclusive;  Norton 
▼.  Jensen,  90  Fed.  421,  33  C.  C.  A.  141,  holding  judgment  for  infringe- 
ment, not  res  judicata  to  action  for  infringement  of  same  machine,  by 
patent  subsequently  issued;  Dawson  v.  Parham,  55  Ark.  292,  18  S.  W. 
50,  one  suing  in  ejectment  to  establish  legal  title  is  not  estopped  by 
judgment  to  levy  to  establish  an  equitable  title ;  Pillow  v.  King,  55  Ark. 
641,  18  S.  W.  766,  decree  refusing  to  restore  land,  because  considera- 
tion was  unpaid,  will  not  bar  an  action  to  recover  the  iand;  Ferrea  v. 
Chabot,  63  Cal.  570,  holding  judgment  for  damages  for  breach  of 
covenant,  caused   by  breach   of  agreement,   not   admissible   to   prove 

_____  _ .  m 

damages  resulting  from  a  breach  of  the  latter;  Elizabethport  Cord  Co. 
▼.  Whitlock,  37  Fla.  224,  20  South.  266,  holding  judgment  in  ejectment 
was  an  adjudication  of  the  title,  conclusive  on  lessor  and  all  claiming 
under  him;  National  Bank  of  Augusta  v.  Southern  Porcelain  Mfg.  Co., 
59  Ga.  165,  holding  that  only  matter  to  be  res  judicata  was  the  in- 
validity of  the  judgment  confessed;  Brady  v.  Pryor,  69  Ga.  697,  hold- 
ing inclusion  among  estate  of  chose  in  action  against  heir  was  not  con- 
clusive of  its  binding  effect ;  Sloan  v.  Price,  84  Ga.  173,  20  Am.  St.  Rep. 
355,  10  S.  E.  602,  holding  that  to  settle  the  question  as  to  other  prop- 
erty, the  question  must  actually  have  been  litigated;  Stevens  v.  Stem- 
bridge,  104  Ga.  623,  31  S.  E.  415,  that  in  foreclosure  suit,  partial  pay- 
ment was-  set  up,  and  that  judgment  was  rendered  for  less  than  full 
amount  of  notes*,  is  a  proper  defense  in  action  on  them;  Chicago  v. 
Cameron,  120  111.  459,  11  N.  E.  903,  declaring  that  there  #is  a  difference 
in  effect  of  a  judgment  as  a  bar  and  as  an  estoppel;  Felton  v.  Smith, 
88  Ind.  156,  45  Am,  Rep.  460,  holding  judgment  for  part  of  note  does 
not  entitle  plaintiff  to  a  like  proportion  of  other  notes  of  the  series; 
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Embden  v.  Iisherness,  89  Me.  581,  56  Am.  St.  Rep.  445,  36  Atl.  1103, 
holding  precise  issues  passed  upon  may  be  shown  by  parol  evidence; 
McFadden  v.  Ross,  108  Ind.  517,  8  N.  E.  163,  and  Daggett  v.  Daggett, 
143  Mass.  521,  10  N.  E.  314,  both  holding  judgment  of  replevin  could 
not  estop  party  from  asserting  his  title;  Tutt  v.  Price,  7  Mo.  App.  197, 
and  Sanderson  v.  Peabody,  58  N.  H.  118,  both  holding  parol  evidence 
admissible  to  show  ground  of  former  judgment;  Babcock  v.  Standish, 
53  N.  J.  Eq.  380,  51  Am.  St.  Rep.  636,  30  L.  R.  A.  606,  33  Atl.  386,  not 
considering  defense  of  res  judicata  where  there  was  no  record  of  former 
case;  Bell  v.  Mernneld,  109  N.  Y.  211,  4  Am.  St  Rep.  441,  16  N.  E.  58, 
holding  judgment  against  general  partners  no  bar  to  suit  seeking  to  hold 
one  as  special  partner. 

Distinguished  in  Marshall  v.  Bryant  Electric  Co.,  185  Fed.  501,  107 
G.  C.  A.  599,  decree  rendered  after  full  hearing  dismissing  bill  for  in- 
fringement, issue  being  taken  by  answer,  is  conclusive  that  device  in 
suit  does  not  infringe  any  claim  of  patent  as  between  parties,  though 
complainant  voluntarily  by  notice  restricted  proof  and  contention  to 
certain  specified  claims;  Panoulias  v.  Hawley,  178  Fed.  102,  judgment, 
on  verdict,  establishing  validity  and  infringement  of  patent  is  of  as 
great  weight  as  decree  in  equity  in  subsequent  suit  to  enjoin  infringe- 
ment; Hughes  v.  Dundee  Mortgage  etc.  Co.,  11  Sawy.  548,  26  Fed.  833, 
holding  action  on  part  of  an  entire  demand  may  be  pleaded  in  abate- 
ment of  action  on  remainder. 

Res  adjudicata  as  an  estoppel.    Note,  13  Am  Dec  396. 

•  

What  facts  are  not  res  judicata  though  apparently  found  by  court 
Note,  96  Am.  Dec.  776,  785,  786,  787. 

• 

If  record  be  uncertain  as  to  point  decided  in  prior  suit,  the  whole  sub- 
ject matter  will  be  open  to  contention  between  the  parties,  unless  the 
uncertainty  be  removed  by  extrinsic  evidence. 

Approved  in  Fayerweather  v.  Ritch,  195  U.  S.  306,  49  L.  Ed.  213,  25 
Sup.  Ct.  58,  effect  is  res  adjudicata  of  decree  in  case  involving  validity 
of  releases  not  limited  by  oral  testimony  of  trial  judge  six  years  after 
decision;  In  re  Muir,  212  Fed.  500,  and  In  re  Maplecroft  Mills,  218 
Fed.  667,  both  holding  where  act  of  bankruptcy  charged  in  petition  is 
that  receiver  was  put  in  charge  of  defendant's  property,  and  order 
appointing  receiver  does  not  state  grounds,  record  on  which  made  must 
be  referred  to;  In  re  Kennedy  Tailoring  Co.,  175  Fed.  873,  petition  in 
bankruptcy  alleging  receiver  appointed  for  property  of  defendant  on 
ground  of  insolvency  charges  act  of  bankruptcy;  B.  Roth  Tool  Co.  v. 
New  Amsterdam  Casualty  Co.,  161  Fed.  712,  88  C.  C.  A.  569,  pleadings, 
instructions  and  verdict  in  former  case  held  properly  introduced  to 
show  what  was  actually  tried;  Water  etc.  Gas  Co.  v.  City  of  Hutchin- 
son, 160  Fed.  47,  19  L.  R.  A.  (N.  S.)  219,  90  C.  C.  A.  547,  applying 
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rale  where  judgment  in  favor  of  city  in  suit  on  express  contract  for 
lighting  held  not  to  bar  suit  on  quantum  meruit;  Benjamin  Schwarz 
&  Sons  v.  Kennedy,  142  Fed.  1029,  judgment  in  favor  of  defendants 
for  costs  in  replevin  against  two  defendants,  in  which  one  of  defenses 
was  that  plaintiff  only  owned  undivided  interest,  is  not  bar  to  action 
against  one  defendant  for  conversion  based  on  same  trespass;  Harrison 
v.  Remington  Paper  Co.,  140  Fed.  401,  5  Ann.  Gas.  314,  3  L.  R.  A.  (N.  S.) 
954,  72  C.  C.  A.  405,  denial  of  motion  for  execution  and  dismissal  of 
action  under  Kan.  Gen.  Stats.  1889,  §  1192,  in  which  defense  of  prior 
action  under  §§  1200,  1204,  was  raised,  is  no  bar  to  action  under 
§§1200,  1204;  In  re  Spalding,  139  Fed.  247,  71  C.  C.  A.  370,  35' Civ. 
Proc.  Rep.  27,  recital  in  State  decree  that  receiver  appointed  on  ground 
that  debtor  fraudulently  conveyed  property  shows  appointment  not  act 
of  bankruptcy  by  defendant  as  one  made  under  State  laws  because  of 
insolvency  within  Bankruptcy  Act,  §  3a,  subd.  4 ;  First  Nat.  Bank  v. 
City  of  Covington,  129  Fed.  798,  determining  effect  of  State  decree  that 
acceptance  by  bank  of  statute  imposing  taxes  created  contract  with 
State  by  which  bank  exempted  from  local  taxation;  Morris  v.  Bartlett, 
108  Fed.  678,  47  C.  C.  A.  578,  holding  decree  dismissing  libel  in  rem 
against  vessel  is  not  adjudication  of  nonliability  of  owners;  First  Nat. 
Bank  v.  Clark's  Estate,  59  Colo.  458,  149  Pac.  613,  findings,  statement 
of  case  and  opinion  are  competent  to  explain  judgment;  Fulton  v.  Ges- 
terding,  47  Fla.  160,  36  South.  59,  applying  rule  in  garnishment  where 
prior  judgment  for  garnishee  in  garnishment  proceedings  set  up;  Draper 
v.  Medlock,  122  Ga.  241,  50  S.  E.  115,  applying  rule  in  action  on  in- 
dorsement to  notes;  Mitten  v.  Caswell-Runyan  Co.,  52  Ind.  App.  529, 
99  N.  E.  50,  parol  evidence  is  not  admissible  to  show  what  was  litigated 
in  former  action  where  pleadings  not  ambiguous;  Bennett  v.  Quinlan, 
47  Mont.  254,  131  Pac.  1070,  judgment  that  defendants  are  entitled  to 
certain  water,  entered  on  stipulation,  held  not  res  adjudicata  as  to  their 
respective  rights  in  water;  Taylor  v.  Taylor,  54  Or.  581,  103  Pac.  531, 
holding  extrinsic  proof  and  parol  evidence  admissible  to  explain  prior 
decree  offered  as  bar;  Haviston  v.  Haviston,  117  Va.  211,  212,  84  S.  E. 
16,  record  in  divorce  suit  on  ground  of  desertion  offered  in  evidence 
on  plea  of  res  adjudicata  in  second  suit  on  same  ground  held  subject 
to  explanation  as  to  mistake  as  to  date  of  desertion;  Iguano  Land  & 
Min.  Co.  v.  Jones,  65  W.  Va.  71,  64  S.  E.  645,  parol  evidence  admitted 
to  prove  what  matters  were  involved  in  former  suit  pleaded  as  res 
adjudicata;  Honesdale  Co.  v.  Montgomery,  56  W.  Va.  401,  49  S.  E.  436, 
admitting  oral  evidence  to  show  object  of  suit;  Solly  v.  Clayton,  12 
Colo.  38,  40,  20  Pac.  355,  356,  and  Chrisman  v.  Harman,  29  Gratt.  501, 
26  Am.  Rep.  391,  both  following  rule ;  De  Sollar  v.  Hanscome,  158  U.  S. 
221,  39  L.  Ed.  959,  15  Sup.  Ct.  818,  holding  it  is  essential  that  precise 
fact  was  determined  by  former  judgment;  Washington  Gas  Light  Co. 
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v.  District  of  Columbia,  161  U.  S.  329,  40  L.  Ed.  719,  16  Sup.  Ct.  569, 
admitting  entire  record,  including  the  testimony,  to  ascertain  the  matter 
in  controversy;  Laird  v.  De  Soto,  32  Fed.  652,  holding,  in  subsequent 
action  between  same  parties,  on  other  bonds  of  same  issue,  the  question 
of  validity  of  the  bonds  as  to  the  purpose  of  the  issue  was  res  judicata; 
Humphreys  v.  Third  Nat.  Bank,  75  Fed.  860,  21  C.  C.  A.  538,  admitting 
oral  evidence  to  show  how  credits  came  to  be  allowed;  Equitable  Trust 
Co.  v.  Smith,  77  Fed.  681,  23  C.  C.  A.  394,  holding  decree  upon  cross-bill 
conclusive  as  to  claims  to  the  certificate;  Southern  Pac.  Co.  v.  Earl,  82 
Fed.  693,  27  C.  C.  A.  185,  presuming  that  in  prior  adjudication,  jury 
followed  instructions;  Belleville  etc.  Ry.  Co.  v.  Leathe,  84  Fed.  105,  28 
C.  C.  A.  279,  where  action  was  brought  against  a  railroad  for  debt  and 
party  assuming  debt  defended,  the  judgment  was  not  res  judicata  as  to 
his  individual  liability;  Newton  Mfg.  Co.  v.  Wilgus,  90  Fed.  488,  ad- 
mitting extrinsic  evidence  to  show  question  decided ;  Whitaker  v.  Davis, 
91  Fed.  721,  holding  plea  did  not  show  that  matters  in  suit  were  res 
judicata;  De  Loach  Mill  Mfg.  Co.  v.  Little  Rock  Mill  etc.  Co.,  65  Ark. 
470,  67  Am.  St.  Rep.  943,  47  S.  W.  118,  holding  one  intervening  in  at- 
tachment suit  is  not  estopped  by  judgment  in  original  suit;  Graves  v. 
Hebbron,  125  Cal.  406,  58  Pac.  14,  admitting  parol  evidence  to  show 
boundary  line  involved  was  defined  in  former  action ;  Sawyer  v.  Nelson, 
160  111.  631,  43  N.  E.  729,  holding  judgment,  not  showing  on  its  face 
upon  which  count  it  was  rendered,  leaves  whole  open  to  proof;  Mosman 
v.  Sanford,  52  Conn.  33,  admitting  parol  evidence  to  show  that  com- 
mittee established  line  along  line  of  the  old  wall;  American  Emigrant 
Co.  v.  Fuller,  83  Iowa,  606,  50  N.  W.  50,  admitting  deeds  to  show  land 
referred  to  in  the  judgment ;  Griffith  v.  Field,  105  Iowa,  366,  75  N.  W. 
326,  holding  judgment  in  favor  of  assignee  of  note  given  as  purchase 
price  is  not  conclusive  as  to  contract;  Greene  v.  Merchants  &  Planters' 
Bank,  73  Miss.  550,  19  South.  352,  holding  plea  of  res  judicata  not 
maintainable ;  Kleinschmidt  v.  Binzel,  14  Mont.  55,  43  Am.  St,  Rep.  609, 
35  Pac.  465,  holding  general  judgment  on  demurrer  does  not  estop  par- 
ties where  it  does  not  appear  of  record  to  have  been  on  the  merits; 
Dygert  v.  Dygert,  4  Ind.  App.  280,  29  N.  E.  493,  Zoeller  v.  Riley,  100 
N.  Y.  107,  53  Asl  Rep.  159,  2  N.  E.  390,  and  Lewis  v.  Ocean  Nav.  etc. 
Co.,  125  N.  Y.  348,  26  N.  E.  303,  holding  party  seeking  to  avail  himself 
of  judgment  which  might  have  proceeded  on  two  more  facts  must  prove 
it  was  decided  on  this  particular  fact;  Carleton  v.  Lombard,  Ayres  & 
Co.,  149  N.  Y.  152,  43  N.  E.  427,  admitting  parol  evidence  to  show  issues 
actually  decided;  Fahey  v.  Esterley  Mach.  Co.,  3  N.  D.  223,  44  Am.  St. 
Rep.  557,  55  N.  W.  581,  where  question  determined  was  uncertain,  judg- 
ment is  not  conclusive;  Hall  v.  Zeljcr,  17  Or.  389,  21  Pac.  194,  where 
the  matters  litigated  were  fully  disclosed  by  the  verdict;  McMakin  v. 
Fowler,  34  S.  C.  288,  13  S.  E.  536,  admitting  parol  evidence  to  show 
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what  matters  were  included  in  former  verdict;  Humpfncr  v.  Osborne, 
2  S.  D.  322,  50  N.  W.  92,  admitting  extrinsic  evidence  to  show  upon 
which  defense  the  justice  rendered  his  decision;  Freeman  v.  McAninch, 
6  Tex.  Civ.  App.  648,  24  S.  W.  925,  admitting  parol  evidence  to  show 
issue  of  title  was  not  raised;  Priest  v.  Foster,  69  Vt.  421,  38  Atl.  79, 
holding  judgment  in  action  for  negligently  managing  mill  not  conclusive 
of  the  terms  of  contract;  Withers  v.  Sims,  80  Va.  658,  holding  matters 
in  first  bill  were  not  embraced  in  issue  of  second,  and  are  not  res  judi- 
cata; Legrand  v.  Rixey,  83  Va.  877,  3  S.  E.  871,  holding  opinion  of 
judge,  by  the  reference,  became  a  part  of  the  record,  and  may  be  ex- 
amined; dissenting  opinion  in  Farwell  Co.  v.  Lykins,  59  Kan.  103,  52 
Pac.  101,  majority  holding,  though  special  findings  against  n6tcs  are 
silent  as  to  account,  judgment  for  costs  bars  subsequent  action  for  ac- 
count; dissenting  opinion  in  Oakland  v.  Oakland  Water  Front  Co.,  118 
Cal.  223,  50  Pac.  301,  maintaining  that  plaintiff  was  not  estopped  by  a 
judgment  dismissing  the  suit. 

Distinguished  in  Case  v.  Gorton,  33  Mo.  App.  608,  holding  parol  evi- 
dence inadmissible,  as  record  was  not  of  a  general  nature. 

Estoppel,  mode  and  necessity  of  pleading.    Note,  27  Am.  St.  Rep. 
347. 

Proof  of  res  judicata.    Note,  44  Am.  St.  Rep.  564. 

Application  of  doctrine  of  res  judicata  to  issues  in  action  as  to 
which  judgment  is  silent.    Note,  6  Ann.  Oas.  105. 

Recovery  for  an  infringement  of  one  claim  of  a  patent  is  not  of  Itself 
/conclusive  of  infringement  of  the  other  claim,  and  since  the  validity  of 
patent  was  not  necessarily  involved,  except  as  to  claim  which  was  basis  of 
the  recovery,  record,  by  reason  of  its  uncertainty,  does  not  conclude  de- 
fendants from  contesting  the  infringement  or  the  validity  of  the  patent 
in  a  subsequent  suit. 

* 

Approved  in  Aetna  Life  Ins.  Co.  v.  Board  of  Commrs.  of  Hamilton 
County,  117  Fed.  85,  54  C.  C.  A.  468,  holding  former  judgment  based 
on  general  finding  for  defendant  is  bar  to  second  action  between  same 
parties  for  different  cause  in  which  same  defenses  are  made;  Mack  v. 
Levy,  60  Fed.  753,  and  Thompson  v.  Bushnell,  80  Fed.  333,  both  holding 
same;  Steam  Gauge  &  Lantern  Co.  v.  Meyrosc,  27  Fed.  215,  dismissing 
bill  for  failure  to  show  infringement  will  not  bar  another  suit;  Empire 
State  Nail  Co.  v.  American  Solid  Leather  Button  Co.,  74  Fed.  867,  868, 
21  C.  C.  A.  152,  holding  decree  sustaining  validity  of  patent,  though 
entered  on  an  issue  as  to  title,  is  conclusive  as  to  former  point;  Free- 
man v.  McAninch,  87  Tex.  138,  47  Am,  St.  Rep.  95,  27  S.  W.  99,  hold- 
ing party  cannot  litigate  matters  which  he  failed  to  interpose  in  a  former 
action* 
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If,  upon  the  face  of  the  record,  anything  is  left  to  conjecture,  a*  to 
what  was  necessarily  decided,  there  is  no  estoppel  in  it  when  pleaded,  and 
nothing  conclusive  Jn  it  when  offered-as  evidence. 

Approved  in  In  re  Drumgooie,  140  Fed.  210,  order  of  referee  on 
motion  directing  trustee  to  return  to  purchaser  of  goods  sold  by  trustee 
part  of  price  on  account  of  shortage,  not  binding  on  trustee  when  much 
larger  claim  filed  involving  other  packages;  Wilcox  etc.  Gibbs  Sewing 
Mach.  Co.  v.  Sherborne,  123  Fed.  877,  59  C.  C.  A.  363,  holding  dismissal 
of  bill  for  infringement  where  defenses  were  invalidity  of  patent  and 
noninfringement  and*  judgment  is  not  based  specifically  on  either,  is 
not  conclusive  in  action  for  royalties ;  Williamson  v.  McCaldin  Bros.  Co., 
122  Fed.  64,  58  C.  C.  A.  399,  holding  decree  dismissing  libel  brought 
by  owner  against  tug  for  capsizing  vessel  is  not  bar  to  action  by  owners 
of  tug  to  charge  tow  with  negligence;  Dennison  Mfg.  Co.  v.  Scharf  Tag 
Label  etc.  Co.,  121  Fed.  318,  57  C.  C.  A.  9,  holding  order  sustaining 
demurrer  to  bill  in  action  involving  trademark,  for  want  of  general 
equity,  was  not  bar  to  action  for  unfair  competition;  Sherbourne  v. 
Willcox  &  Gibbs  Sewing  Machine  Co.,  119  Fed.  372,  holding  opinion  in  in- 
fringement case  must  clearly  show  that  patent  was  held  void  before 
it  can  be  used  to  defeat  action  for  royalties;  Roth  v.  Merchants  & 
Planters'  Bank,  70  Ark.  203,  91  Am.  St.  Rep.  82,  66  S.  W.  919,  holding 
judgment  on  note  for  patent  invalid  under  Sand.  &  H.  Dig.,  §  493,  pre- 
scribing form  of  note,  is  not  bar  to  action  for  balance  due ;  Terre  Haute 
R.  R.  Co.  v.  State,  159  Ind.  470,  65  N.  E.  412,  holding  judgment  for 
defendant  on  sustaining  demurrer  in  action  against  railroad  for  recov- 
ery of  money  due  for  use  of  schools  under  Ind.  Loc.  Laws  1847,  p.  77, 
is  not  bar  to  subsequent  action  for  recovery  of  same  money  when  former 
complaint  was  fatally  defective  for  failure  to  allege  demand  for  ac- 
counting; Madison  v.  Garfield  Coal  Co.,  114  Iowa,  63,  86  N.  W.  44, 
holding  judgment  in  action  to  enjoin  defendant  from  specified  use  of 
leased  land  where  question  of  proper  use  was  submitted  is  bar  to  subse- 
quent action  presenting  same  question  as  to  right  of  defendant  under  the 
lease ;  Child  v.  McClosky,  14  S.  D.  188,  84  N.  W.  771,  holding  judgment 
for  defendant  in  action  for  price  of  plow  is  bar  to  action  on  note  given 
in  payment  of  plow ;  Pitts  v.  Oliver,  13  S.  D.  567,  79  Am.  St.  Rep.  910, 
83  N.  W.  513,  holding  acceptance  by  plaintiff  of  surplus  over  amount 
of  defendant's  claim  is  not  bar  to  action  against  defendant  for  negli- 
gence in  care  of  sheep  which  were  the  subject  of  action;  Brier  v. 
Traders'  Nat.  Bank,  24  Wash.  721,  64  Pac.  839,  holding  in  action  to 
have  judgment  lien  declared  superior  to  plaintiff's  deed,  judgment  that 
plaintiff's  lien  was  prior  is  not  res  judicata  on  issue  of  fraudulent  char- 
acter of  deed;  Pethtel  v.  McCullough,  49  W.'Va.  525,  39  S.  E.  201, 
holding  dismissal  of  agreed  case  is  bar  to  another  suit  on  same  cause  of 
action ;  dissenting  opinion  in  Wood  v.  Wood,  134  Ala.  567,  33  South.  350, 
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majority  holding  judgment  of  dismissal  in  action  of  foreclosure,  where 
issue  was  as  to  whether  there  was  any  indebtedness,  is  res  judicata 
of  indebtedness  in  suit  to  enjoin  sale  under  power  in  mortgage;  Mc- 
Carty  v.  Lehigh  etc.  R.  R.  Co.,  160  U.  S.  120,  40  L.  Ed.  362,  16  Sup.  Ct. 
244.  and  Auger  v.  Ryan,  63  Minn.  376,  65  N.  W.  641,  both  following 
rule;  Steam  Gauge  ,&  Lantern  Co.  v.  Meyrose,  27  Fed.  213,  to  make  a 
judgment  an  estoppel  it  must  appear  that  the  peculiar  controversy 
sought  to  be  concluded  was  tried  and  determined;  Woodland  v.  Newhall, 
31  Fed.  437.  holding  dismissal  on  general  demurrer  "for  reasons  ap- 
pearing to  court"  is  not  a  bar;  Dickey  v.  Heim,  48  Mo.  App.  120,  hold- 
ing docket  entries  not  sufficient  to  conclude  party  on  question  of  ex- 
tension of  the  lease;  School  District  No.  1  v.  Whalen,  17  Mont.  15,  16, 
41  Pac.  851,  holding  bank  not  a  proper  party  to  action  not  estopped 
thereby;  Wilch  v.  Phelps,  16  Neb.  520,  20  N.  W.  842,  holding  evidence 
did  not  establish  a  defense  to  mortgage  and  note  sued  on;  Chrisman  v. 
Harman,  29  Gratt.  500,  26  Am.  Rep.  390,  holding  that  the  former  suits 
were  not  a  bar. 

94  U.  S.  610-614;  24  L.  Ed.  268,  NEW  JERSEY  MUTTXAI.  LIFE  INB.  CO. 
y.  BAKEB. 

Counsel,  in  request  to  the  court,  cannot  assume  existence  of  facts  and 
ask  a  charge  to  jury  based  upon  such  assumption. 

Approved  in  Knickerbocker  life  Ins.  Co.  v.  Foley,  105  U.  S.  353,  26 
L.  Ed.  1056,  holding  no  instruction  should  be  given  assuming  as  true 
some  contradicted  fact;  Behr  v.  Connecticut  Mut.  Life  Ins.  Co.,  2  Flipp. 
698,  4  Fed.  362,  holding  court  in  instructing  jury  should  not  assume  to 
decide  the  facts ;  Territory  v.  Scott,  7  Mont.  412,  17  Pac.  629,  presuming 
instruction  concerning  threats  and  previous  difficulties  to  be  correct. 

Statement  on  application  prepared  by  the  company's  agent  cannot  be 
set  up  to  defeat  Its  policy. 

Approved  in  Dulany  v.  Fidelity  &  Deposit  Co.,  106  Md.  34,  66  Atl. 
616,  following  rule ;  Miller  v.  Maryland  Casualty  Co.,  193  Fed.  347,  113 
C.  C.  A.  267,  and  Mutual  life  Ins.  Co.  v.  Hilton-Green,  211  Fed.  38,  127 
C.  C.  A.  467,  both  holding  knowledge  of  agent  of  falsity  of  representa- 
tions was  imputable  to  insurer;  Fidelity  &  Casualty  Co.  v.  Phoenix  Mfg. 
Co.,  100  Fed.  607,  40  C.  C.  A.  614,  holding  proper  to  submit  to  jury 
question  whether  certain  employees  were  within  meaning  of  insurance 
policy  issued  by  defendant  to  plaintiff  for  protection  against  accident 
to  employees  of  plaintiff;  United  States  Health  etc.  Ins.  Co.  v.  Clark, 
41  Ind.  App.  357,  83  N.  E.  764,  evidence  held  to  show  insured  relied  on 
statements  of  agents  as  to  representations  made;  Travelers'  Ins.  Co.  v. 
Snowden,  60  Neb.  272,  83  N.  W.  69,  holding  classification  of  occupation 
of  applicant  for  insurance  by  general  agent  of  company  binds  insurer; 
Bennett  v.  Massachusetts  Mut.  Life  Ins.  Co..  107  Tenn.  377,  64  S.  W. 


94  U.  S.  610-614         NOTES  ON  U.  S.  REPORTS.  784 

760,  holding  where  medical  examiner  for  life  insurance  company  falsely 
wrote  different  answers  from  those  given,  insured  is  entitled  to  rescind 
and  recover  premiums  paid;  Continental  Ins.  Co.  v.  Chamberlain,  132 
U.  S.  309,  33  L.  Ed.  343,  10  Sup.  Ct.  88,  holding  acts  of  agent  in  pro- 
curing the  insurances  were  the  acts  of  the  insurer;  Sias  v.  Roger  Will- 
iams Ins.  Co.,  8  Fed.  186,  holding  mistake  of  law  brought  about  by 
company's  agent,  a  lawyer,  may  be  corrected  in  equity;  Sawyer  v. 
Equitable  Accident  Ins.  Co.,  42  Fed.  32,  34,  holding  company  liable 
where  agent  misstated ;  Mutual  Ben.  Life  Ins.  Co.  v.  Robinson,  54  Fed. 
595,  where  company  has  accepted  the  premiums  it  is  estopped  from 
canceling  the  policy;  Pacific  Mut.  Life  Ins.  Co.  v.  Snowden,  58  Fed. 
346,  7  C.  C.  A.  264,  holding  company  bound  by  classification  given  by 
its  agent ;  Standard  Life  etc.  Ins.  Co.  v.  Fraser,  76  Fed.  708,  22  C.  C.  A. 
499,  holding  provision  in  policy  that  agent  can  waive  none  of  its  pro- 
visions does  not  protect  company,  when  applicant  answers  under  advice 
of  agent ;  New  York  Life  Ins.  Co.  v.  Russell,  77  Fed.  102, 103,  23  C.  C.  A. 
43,  holding  company  was  bound  by  the  knowledge  disclosed  to  its  agent ; 
Mailhoit  v.  Metropolitan  Life  Ins.  Co.,  87  Me.  381,  47  Am.  St.  Rep.  340, 
32  Atl.  991,  where  fraud  was  committed  by  company's  agent  the  policy 
is  merely  voidable ;  Pickel  v.  Phenix  Ins.  Co.,  119  Ind.  298,  21  N.  E.  900, 
Germania  Life  Ins.  Co.  v.  Lunkenhekner,  127  Ind.  544,  26  N.  E.  1084, 
Insurance  Co.  v.  Gray,  44  Kan.  735,  25  Pac.  199,  and  Keystone  Mut. 
Benefit  Assn.  v.  Jones,  72  Md.  365,  20  Atl.  196,  holding  company 
estopped  by  misstatement  in  application  made  by  agent;  Risslcr  v. 
American  Central  Ins.  Co.,  150  Mo.  376,  51  S.  W.  757,  holding  policy 
not  avoided  by  mistaken  answers  in  application;  Farmers'  Ins.  Co.  v. 
Williams,  39  Ohio  St.  589,  48  Am.  Rep.  476,  holding  soliciting  agent  fill- 
ing up  application  is  the  agent  of  the  company. 

Distinguished  in  Aetna  Life  Ins.  Co.  v.  Moore,  231  U.  S.  559,  58  L.  Ed. 
367,  34  Sup.  Ct.  186,  representation  that  applicant  for  insurance  has 
never  been  rejected  by  any  other  company  is  material,  and  is  untrue 
where  application  withdrawn  at  suggestion  of  medical  examiner;  Con- 
necticut Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  891,  4  L.  R.  A.  (N.  S.)  758, 
73  C.  C.  A.  Ill,  in  action  on  policy,  oral  testimony  that  parties  intended 
that  insurance  should  cover  building  when  not  occupied  for  purpose 
stated  in  contract ;  Forwood  v.  Prudential  Ins.  Co.,  117  Md.  260,  83  Atl. 
171,  evidence  held  to  show  false  representation  as  to  use  of  intoxicants 
was  not  given  for  applicant  by  medical  examiner;  Laclede  etc.  Mfg.  Co. 
v.  Hartford  etc.  Ins.  Co.,  60  Fed.  359,  9  C.  C.  A.  1,  holding  that  state- 
ment of  agent  did  not  constitute  a  modification  of  the  policy. 

Effect  of  stipulations  seeking  to  make  agent  of  insurer  agent  of 
assured.    Note,  77  Am.  Dec.  724. 

Effect  of  agent's  knowledge  of  falsity  of  statements  in  application. 
Note,  16  L.  R.  A.  36. 
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Parol  evidence  Is  admissible  to  show  statement,  answers  of  applicant 
for  insurance,  construed  and  written  down  by  company's  agent  were  not 
her  answers  although  signed  by  her. 

Approved  in  Marston  v.  Kennebec  Mut.  life  Ins.  Co.,  89  Me.  272, 274, 
56  Am.  St.  Rep.  416,  417,  36  Atl.  391,  following  rule ;  Mutual  Ben.  Life 
Ins.  Co.  v.  Robison,  58  Fed.  730,  22  L.  R.  A.  331,  7  C.  C.  A.  444,  holding 
insured  not  precluded  by  warrant  in  application  from  showing  misstate- 
ment of  agent. 

Parol  evidence  rule  as  to  varying  or  contradicting  written  contracts, 
*  as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer.    Note, 
16  L.  R.  A.  (N.  8.)  1189. 

94  T7.  S.  614-619,  24  L.  Ed.  295,  UNITED  STATES  ▼.  JOSEPH. 

Act  of  1834,  made  for  those  semi-independent  tribes  whom  the  gov- 
ernment exempted  from  our  laws  and  left  to  their  own  rules  and"  traditions, 
and  dealt  with  in  their  tribal  character. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  39,  48,  58  L.  Ed.  Ill, 
115,  34  Sup.  Ct.  1,  quaere  whether  Pueblo  Indians  of  New  Mexico  are 
citizens  of  United  States;  Ex  parte  Van  Moore,  221  Fed.  968,  Indians' 
right  to  occupancy  recognized  by  United  States  constitutes  Indian  title; 
United  States  v.  Sandoval,  198  Fed.  545,  547,  Pueblo  Indians  of  New 
Mexico  became  by  treaty  with  Mexico  citizens  of  United  States;  United 
States  v.  Mares,  14  N.  M.  3,  88  Pac.  1128,  Pueblo  Indians  are  not  wards 
of  United  States  from  whose  lands  United  States  can  exclude  intoxi- 
cants; Territory  v.  Persons,  etc.,  in  Delinquent  Tax  List,  12  N.  M.  144, 
76  Pac.  308,  309,  Pueblo  Indians  are  citizens  and  their  lands  are  taxa- 
ble ;  Ex  parte  Crow  Dog,  109  U.  S.  572,  27  L.  Ed.  1036,  3  Sup.  Ct.  406, 
holding,  under  treaties  with  Sioux,  United  States  courts  had  no  jurisdic-. 
tion  of  crimes  committed  by  one  Indian  against  another,  or  committed 
in  Indian  country  by  an  Indian ;  United  States  v.  Kie,  26  Fed.  Cas.  777, 
holding  Alaska  is  not  "Indian  territory,"  within  the  acts  of  Congress. 

Courts  should  decide  nothing  beyond  what  is  necessary  to  the  Judg- 
ment. 

Approved  in  Elk  v.  Wilkins,  112  U.  S.  109,  28  L.  Ed.  649,  5  Sup.  Ct. 
49,  following  rule;  Chesapeake  &  Delaware  Canal  Co.  v.  United  States, 
223  Fed.  932,  L.  R.  A.  1916B,  734,  139  C.  C.  A.  406,  weight  of  dicta 
depends  on  contents. 

Taos  Indians  hold  their  lands  by  a  tenure  which  does  not  bring  them 

within  act  of  18S4;  they  hold  by  a  right  superior  to  that  of  United  States. 

Approved  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  144,  145, 

76  Pac.  308,  309,  lands  of  Pueblo  Indians  in  New  Mexico  are  taxable; 

Catron  v.  Langhlin,  11  N.  M.  626,  631,  72  Pac.  30,  32,  where  New  Mexico 
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surveyor-general  declared  Mexican  grant  valid  and  recommended  its 
confirmation,  and  Congress  confirmed  grant  as  recommended,  confirma- 
tion goes  to  all  land  claimed ;  Pueblo  of  Nambe  v.  Bomero,  10  N.  M.  60, 61 
Pac.  123,  holding  adverse  possession  for  more  than  ten  years  of  lands 
within  pueblo  of  Nambe  under  alleged  deed  vests  title  by  adverse 
possession;  State  v.  Columbia  George,  39  Or.  133,  65  Pac.  606,  holding 
under  Supp.  Rev.  Stats.,  p.  482,  c.  341,  relating  to  trials  of  Indians  com- 
mitting murder,  an  allottee  of  Umatilla  reservation  charged  with  murder 
could  only  be  tried  in  Federal  courts. 

Distinguished  in  Labadie  v.  United  States,  6  Okl.  416,  51  Pac/  671, 
fact  that  government  issued  patent  to  Osage  Indians  for  lands  within 
reservation  does  not  take  reservation  out  of  25  Stat.  166,  punishing  cut- 
ting of  timber  thereon. 

Miscellaneous.  Cited  in  United  States  v.  Varela,  1  N.  M.  595,  602, 
as  having  been  affirmed  in  principal  case. 

94  U.  S.  619,  24  L.  Ed.  298,  UNITED  STATES  V.  SANTISTEVAN. 

Not  cited. 

94  U.  S.  619-620,  24  L.  Ed.  133,  EBSKINE  V.  MILWAUKEE  ETO.  BY.  CO. 

Only  penalty  of  railroad  for  default  under  section  122  of  the  Internal 
Revenue  Act  of  1864,  as  amended  1866,  was  that  of  one*  thousand  dollars, 
especially  provided  for  in  that  section. 

Approved  in  Elliott  v.  East  Pennsylvania  R.  R.  Co.,  99  U.  S.  575,  25 
L.  Ed.  293,  following  rule. 

Distinguished  in  Chesapeake  etc.  Tel.  Co.  v.  District  of  Colombia,  39 
App.  D.  C.  570,  penalty  under  act  of  July  1,  1902,  of  fine  on  conviction 
for  violation  of  act  does  not  apply  to  telephone  company  so  as  to  relieve 
it  from  twenty  per  cent  penalty  for  failure  to  return  gross  earnings 
statement;  Labadie  v.  United  States,  6  Okl.  416,  51  Pac.  571,  fact  that 
government  issued  patent  to  Osage  Indians  for  lands  within  reservation 
does  not  take  reservation  out  of  25  Stat.  166,  punishing  cutting  of  tim- 
ber thereon. 

94  U.  S.  621-631,  24  L.  Ed.  298,  EAMBS  V.  HOME  INS.  CO. 

Where  contract  affecting  insurance  was  complete,  company  will  be 
liable,  though  premium  was  unpaid,  and  formal  documents  were  not  deliv- 
ered. 

Approved  in  Van  Slyke  v.  Trempealeau  etc.  Ins.  Co.,  48  Wis.  687, 
5  N.  W.  239,  holding  plaintiff  was  entitled  to  a  policy,  although  applica- 
tion had  not  been  indorsed  by  directors  as  required  by  the  by-laws. 

Validity  of  oral  contract  of  insurance.    Note,  6  Ann.  Oaa.  624. 
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When  contract  of  insurance  is  consummated.    Note,  9  Ann,  Gas. 
221,  223. 

Validity  of  oral  insurance  contract.    Note,  22  L.  R.  A.  769. 

When  insurance  policy  in  broker's  hands  becomes  binding.    Note, 
13  E.  R.  0.  465. 

It  Is  sufficient  if  one  party  proposes  to  be  insured  and  the  other  agrees 
to  insure,  the  subject,  period,  amount  and  rate  being  ascertained  or  under- 
stood. It  will  be  presumed  that  they  contemplate  the  usual  form  of  policy 
In  such  cases. 

Approved  in  Posey  County  Fire  Assn.  v.  Hogan,  37  Ind.  App.  576, 
77  N.  E.  671,  following  rule;  New  Hampshire  Fire  Ins.  Co.  v.  Blakely, 
97  Ark.  568,  134  S.  W.  928,  contract  of  insurance  not  stating  time  will 
be  presumed  to  be  for  time  long  enough  to  cover  fire  occurring  three 
days  after  making;  Brotherhood  of  Locomotive  etc.  Enginemen  v.  Cor- 
der,  52  Ind.  App.  218,  97  N.  E.  127,  upholding  contract  of  insurance  in 
fraternal  order  partly  in  writing  and  partly  in  parol;  Western  Assur. 
Co.  v.  McAlpin,  23  Ind.  App.  225,  55  N.  E.  121,  holding  court  of  equity 
will  enforce  oral  contract  for  policy  of  fire  insurance  and  adjudge  the 
damage;  Travelers'  Ins.  Co.  v.  Snowden,  60  Neb.  272,  83  N.  W.  69,  hold- 
ing classification  of  occupation  of  applicant  for  insurance  by  general 
agent  binds  insurer;  Waters  v.  Security  Life  &  Annuity  Co.,  144  N.  C. 
669,  13  L.  R.  A.  (N.  S.)  805,  57  S.  E.  439,  holding  binding  acceptance 
of  application  for  insurance  indicated  by  mailing  letter  of  acceptance 
and  sending  policy  to  agent  to  be  delivered ;  Chenier  v.  Insurance  Co.  of 
North  America,  72  Wash.  30,  Ann.  Gas.  1914D,  649,  48  L.  R.  A.  (N.  S.) 
819,  129  Pac.  906,  giving  damages  after  loss  by  fire  for  breach  of  parol 
contract  to  issue  insurance  policy;  Hartford  Fire  Ins.  Co.  v.  King,  106 
Ala.  522,  524, 17  South.  708,  following  rule ;  Schultz  v.  Phenix  Ins.  Co.,  77 
Fed.  389,  holding  that  there  was  a  completed  contract  to  insure,  and 
company  was  liable  for  the  amount  of  the  policy  it  had  agreed  to  issue ; 
Stockton  v.  Fireman's  Ins.  Co.,  33  La.  Ann.  580,  holding  general  agent 
could  not  bind  company  by  statement  that  risk  attached  at  a  certain 
moment;  Emery  v.  Boston  etc.  Ins.  Co.,  138  Mass.  412,  holding  clause 
"no  risk  binding  unless  indorsed"  did  not  preclude  insurer  from  orally 
accepting  a  new  risk  to  be  afterward  put  in  writing;  Home  Ins.  Co.  v. 
Adler,  71  Ala.  524,  and  Machine  Co.  v.  Kenton  Ins.  Co.,  50  Ohio  St. 
556,  22  L.  R.  A.  773,  35  N.  E.  1063,  holding  that  a  valid  contract  of 
insurance  may  be  made  orally ;  Sproul  v.  Western  Assur.  Co.,.  33  Or.  105. 
54  Pac.  182r  where  nothing  is  stipulated  in  preliminary  agreement,  the 
ordinary  form  of  policy  is  presumed  to  be  meant. 

Distinguished  in  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assn.,  183 
U.  S.  349,  351,  46  L.  Ed.  230,  231,  22  Sup.  Ct.  148, 149,  holding  insurance 
company  did  not  waive  condition  in  policy  rendering  it  void  in  case  of 
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other  insurance,  although  known  to  its  agent  when  the  agent  issuing 
the  other  policy  had  no  authority  to  waive  conditions  therein  stated; 
Northwestern  Lumber  Co.  v.  Grays  Harbor  &  P.  S.  Ry.  Co.,  208  Fed. 
626,  acceptance  of  proposition  to  sell  land  to  railroad,  held  to  contemplate 
formally  executed  contract  to  render  it  binding;  Cunningham  v.  Con- 
necticut Fire  Ins.  Co.,  200  Mass.  337,  86  N.  E.  788,  holding  alleged  oral 
contract  of  insurance  not  enforceable  where  parties  contemplated  its 
existence  only  on  delivery  of  policy  and  payment  of  premium ;  John  R. 
Davis  Lumber  Co.  v.  Scottish  Union  etc.  Ins.  Co.,  94  Wis*  475.  69  N.  W. 
157,  holding  minds  had  not  met  where  it  was  contemplated  that  agent 
should  investigate  and  report. 

Contract  of  insurance,  when  complete.    Note,  69  Am.  St.  Rep.  153. 

Delivery  and  acceptance  of  policies  of  insurance.  Note,  138  Am.  St. 
Rep.  40. 

Right  of  insurer  to  rely  on  conditions  in  fire  insurance  policy  not 
issued  in  accordance  with  oral  contract.  Note,  Ann.  Cas.  1914D, 
653. 

Terms  and  conditions  of  usual  policy  as  affecting  claim  under  oral 
insurance  contract  or  for  damages  for  breach  of  contract  to  issue 
policy.    Note,  48  L.  R.  A.  (N.  S.)  323. 

Where  communications  to  agent  were  true,  his  misstatements  In  appli- 
cation as  to  title  of  insured  and  amount  and  nature  of  encumbrances,  and 
amount  of  other  Insurance,  will  not  defeat  policy. 

Approved  in  National  Mut.  Fire  Ins.  Co.  v.  Duncan,  44  Colo.  487, 
20  L.  R.  A.  (N.  S.)  340,  98  Pac.  640,  where  policy  issued  when  agent 
knew  condition  of  title  of  land  on  which  building  stood,  stating  it  to  be 
ninety-nine  year  lease,  condition  that  title  was  void  if  not  as  repre- 
sented was  waived;  Mutual  Ben.  Life  Ins.  Co.  v.  Robison,  58  Fed.  730, 
22  L.  R.  A.  331,  7  C.  C.  A.  444,  and  Howe  v.  Provident  Fund  Society, 
7  Ind.  App.  594,  34  N.  E.  832,  all  following  rule ;  Pacific  Mut.  Life  Ins. 
Co.  v.  Snowden,  58  Fed.  346,  7  C.  C.  A.  364,  holding  company  bound  by 
agent's  classification  of  risk ;  Laclede  etc.  Mfg.  Co.  v.  Hartford  etc.  Ins. 
Co.,  60  Fed.  359,  9  C.  C.  A.  1,  holding  that  statement  of  inspector  did 
not  constitute  a  modification  of  the  policy;  Fireman's  Fund  Ins.  Co.  v. 
Norwood,  69  Fed.  75, 16  C.  C.  A.  136,  holding  company  delivering  policies 
with  knowledge,  through  its  agent,  of  amount  of  insurance  intended, 
waived  clause  as  to  other  insurance;  New  York  Life  Ins.  Co.  v.  Russell, 
77  Fed.  103',  23  C.  C.  A.  43,  holding  company  estopped  to  set  up  falsity 
of  answers  written  by  agent,  notwithstanding  clause  that  no  statement 
shall  bind  company  unless  in  writing;  Glover  v.  National  Ins.  Co.,  85 
Fed.  130,  30  C.  C.  A.  95,  holding  parol  evidence  admissible  to  show  mis- 
description in  application  was  due  to  insurer's  agent;  State  Ins.  Co.  v. 
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Taylor,  14  Colo.  507,  20  Am.  St.  Rep.  285,  24  Pac.  336,  and  Johnson  v. 
Dakota  etc.  Ins.  Co.,  1  N.  D.  179,  45  N.  W.  803,  holding  error  of  solicit- 
ing agent  is  chargeable  to  insurer;  Reed  v.  Equitable  etc.  Ins.  Co.,  17 
R.  I.  788,  18  L.  R.  A.  498,  24  Atl.  834,  holding  good,  replication  that 
company  had  notice  of  prior  insurance  when  it  made  the  contract;  Wag- 
ner v.  Westchester  Fire  Ins.  Co.,  92  Tex.  554,  50  S.  W.  572,  by  receiving 
premium,  while  knowing  state  of  title,  company  was  estopped  to  defeat 
policy;  Johnston  v.  Northwestern  etc.  Ins.  Co.,  94  Wis.  121,  68  N.  W. 
86,  holding  knowledge  of  agent  might  estop  insurer  from  claiming  a 
warranty. 

Effect  of  agent's  knowledge  of  falsity  of  statements  in  application. 
Note,  16  L.  R.  A.  86. 

Where  loss  by  fire  web  equal  to  amount  of  Insurance,  and  due  proof  and 
notice  of  loss  were  given,  and  premium  was  tendered  and  refused,  held, 
that  company  was  liable  for  whole  amount  of  Insurance,  less  premium,  with 
Interest  and  costs. 

Approved  in  Sproul  v.  Western  Assnr.  Co.,  33  Or.  101,  54  Pae.  181, 
without  particular  application. 

Parol  evidence  rule  as  to  varying  or  contradicting  written  contracts, 
as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer.  Note, 
16  L.  R.  A.  (N.  S.)  1221. 

Miscellaneous.  Cited  in  In  re  Leeds  Woolen  Mills,  129  Fed.  926,  where 
possession  of  goods  obtained  from  bankruptcy  receiver,  who  had  no  au- 
thority to  surrender  same,  court  may,  in  proceedings  to  compel  him  to 
restore  same,,  determine  question  of  ownership  where  he  claims  title; 
Davis  v.  Home  Manufacturers'  Ins.  Co.,  67  N.  H.  219,  34  Atl.  464,  hold- 
ing parties  evidently  intended  contract  to  be  governed  by  laws  of 
Massachusetts. 

94  U.  S.  631-645,  24  L.  Ed.  133,  COMMISSIONERS  OF  JOHNSON  COUNTY 

V.  THAYER. 

Language  used  in  submission  of  railroad  aid  project  to  county  electors, 
describing  route  in  general  lines,  was  a  compliance  with  the  Kansas  act  of 
1865,  without  describing  the  particular  road  intended  by  name,  or  the 
specific  route. 

Approved  in  Knox  v.  Ninth  Nat.  Bank,  147  U.  S.  100,  37  L.  Ed.  96, 
13  Sup.  Ct.  271,  and  Ninth  Nat.  Bank  v.  Knox,  37  Fed.  81,  both  follow- 
ing rule;  Daviess  v.  Huidekoper,  98  U.  S.  102,  25  L.  Ed.  114,  holding 
bonds  not  invalid  because  at  time  of  election  company  had  not  been  law- 
fully created ;  Block  v.  Commissioners  of  Bourbon  County,  99  U.  S.  698, 
25  L.  Ed.  495,  holding  subscription  voted  to  any  railroad  which  should 
build  a  certain  road  to  be  binding. 
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Corporation,  unless  prohibited  by  law,  may  become  bolder  of  portion 
of  its  own  shares. 

Approved  in  Royal  Glue  Co.  v.  Lange,  4Q  App.  D.  C.  12,  Allen  v. 
Francisco  Sugar  Co.,  193  Fed.  831,  114  C.  C.  A.  453 ;  Wisconsin  Lumber 
Co.  v.  Greene  etc.  Tel.  Co.,  127  Iowa,  356,  109  Am.  St  Rep.  887,  69 
L.  R.  A.  968,  101  N.  W.  744,  all  following  rule ;  Burnes  v.  Barnes,  137 
Fed.  789,  70  C.  C.  A.  357,  upholding  purchase  of  stock  under  contract 
to  pay  in  annual  installments  during  life  of  vendor;  Howe  Grain  etc. 
Co.  v.  Jones,  21  Tex.  Civ.  App.  201,  51  S.  W.  26,  holding  under  Tex. 
Rev.  Stats.  1895,  art.  665,  corporation  may  purchase  its  own  stock; 
Rollins  v.  Shaver  Wagon  etc.  Co.,  80  Iowa,  390,  20  Am.  St.  Rep.  435, 
45  N.  W.  1040,  holding  corporation  may  contract  for  the  surrender  of 
its  own  stock. 

Right  of  corporation  to  acquire  its  own  stock.  Note,  17  Ann.  Oas. 
1261. 

Power  of  corporation  to  deal  in  stock.    Note,  18  L.  R.  A.  254. 

Right  of  corporation  to  purchase  own  stock.  Note,  61  L.  R.  A.  622, 
630. 

Notice  of  defense  to  bonds  given  to  one  of  trustees  in  deed  of  trust, 
securing  their  payment, «is  not  notice  to  holders  of  mortgage  bonds  in  such 
manner  that,  in  a  suit  by  trustees  to  enforce  payment  of  county  bonds,  the 
character  of  a  bona  fide  holder  without  notice  is  lost. 

Approved  in  Central  Trust  Co.  v.  Cincinnati  H.  &  D.  Ry.  Co.,  169  Fed. 
469,  notice  of  defenses  to  notes  given  to  trustee  of  mortgage  to  secure 
railroad  bonds  pledged  as  security  for  notes  is  not  notice  to  bona  fide 
holders  of  bonds;  National  Water-Works  Co.  v.  Kansas,  78  Fed.  433, 
434,  holding  innocent  purchasers  not  bound  with  notice  trustee  had; 
Kinkel  v.  Harper,  7  Colo.  App.  55,  42  Pac.  177,  holding  trustee  took  note 
free  of  equities  between  maker  and  company. 

Municipal  bonds  and  defenses  thereto.  Note,  98  Am.  Dec.  671,  672, 
674,  681,  688. 

Implied  power  of  municipality  to  issue  bonds.  Note,  Ann.  Gas. 
1913E,  37. 

Representation  of  bondholders  by  mortgage  trustee.  Note,  16 
L.  R.  A.  (N.  S.)  1018. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  409. 

Miscellaneous.  Cited  in  Nat.  Bank  v.  Southern  etc.  Co.,  59  Ga.  165, 
erroneously;  Anderson  v.  Houston  etc.  R.  R.  Co.,  52  Tex.  245,  generally. 
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94  U.  S.  645-650,  24  L.  Ed.  802,  BOYD  v.  ALABAMA. 

Decision  in  former  case  -against  same  defendant,  upon  a  similar  indict- 
ment, for  carrying  on  a  lottery  that  the  statute  in  question  constituted  a 
contract,  and  that  repealing  act  was  void,  is  not  conclusive  as  to  constitu- 
tionality of  act  in  question,  which  point  might  have  been,  but  was  not, 
then  decided. 

Approved  in  In  re  T.  Rheinstrom  &  Sons  Co.,  207  Fed.  163,  business 
of  making  maraschino  cherries  held  to  be  one'  of  manufacture  under 
bankruptcy  act,  notwithstanding  decisions  as  to  what  businesses  were 
manufacturing  under  that  act  ;  Ex  parte  N.  K.  Fairbank  Co.,  194  Fed. 
997,  holding  decisions  as  to  effect,  of  statute  providing  for  transfer  of 
cause  on  filing  affidavit  of  prejudice  would  not  be  binding  if  constitu- 
tionality of  statute  was  attacked  on  grounds  not  presented ;  Ex  parte 
Harlan,  180  Fed.  131,  Court  of  Appeals  is  not  bound  by  judgment  affirm- 
ing conviction  when  facts  showing  proceeding  was  coram  non  judice 
were  not  before  court  on  appeal;  Louisville  &  N.  R.  Co.  v.  Railroad  Com- 
mission, 157  Fed.  955,  indictment  and  acquittal  of  carrier  in  given  case 
is  not  binding  on  State  on  same  state  of  facts  in  another  prosecution; 
United  States  v.  Powell,  151  Fed.  651,  stating  question  of  right  to  prose- 
cute under  Federal  laws  for  depriving  one  of  rights  under  Fourteenth 
Amendment  by  lynching  one  charged  with  Federal  offense  had  never 
been  presented;  Knight  v.  Shelton,  134  Fed.  437,  determining  validity 
of  amendment  to  Arkansas  Constitution ;  Yazoo  etc.  R.  R.  Co.  v.  Adams, 
81  Miss.  119,  32  South.  948,  holding  under  various  sections  of  Miss.  Code 
1892,  relating  to  assessment  of  railroad  property,  the  board  of  railroad 
assessors  has  no  jurisdiction  to  determine  questions  of  exemption  so  as 
to  render  them  res  judicata;  Hill  v.  Atlantic  etc.  R.  Co.,  143  N.  C.  579, 
9  L.  R.  A.  (N.  S.)  606,  55  S.  E.  868,  holding  statute  incorporating  rail- 
road and  authorizing  it  to  farm  out  right  of  transportation,  authorized 
company  to  execute  valid  lease  to  another  road,  under  rule  of  stare 
decisis;  Hanrick  v.  Gurley,  93  Tex.  479,  480,  55  S.  W.  120,  56  S.  W. 
330,  holding  judgment  for  defendant  in  action  by  owner  of  entire  tract 
involving  one  parcel  is  bar  to  subsequent  action  for  whole  parcel;  dis- 
senting opinion  in  Deposit  Bank  v.  Frankfort,  191  U.  S.  523,  48  L.  EcL 
286,  24  Sup.  Ct.  154,  majority  holding  final  decree  in  Federal  court  en- 
joining collection  of  taxes  and  adjudging  irrevocable  exemption  which 
vasts  upon  effect  of  judgment  in  State  court  is  conclusive  while  it  re- 
mains in  force ;  Adams  v.  Yazoo  etc.  R.  Co.,  77  Miss.  194,  24  South.  217, 
218,  following  rule;  Anderson  v.  Santa  Anna,  116  U.  S.  362,  29  L.  Ed. 
635,  6  Sup.  Ct.  416,  where,  at  time  of  issuing  negotiable  bonds,  State 
court  has  construed  the  law,  rights  will  not  be  affected  by  subsequent 
varying  decisions;  Wiggins  Ferry  Co.  v.  Ohio  etc.  Ry.  Co.,  142  U.  S. 
410,  35  L.  Ed.  1061,  12  Sup.  Ct.  192,  where  former  judgment  was  upon 
a  demurrer,  the  estoppel  only  extends  to  issue  decided;  Webb  v.  Lafay- 
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ette,  67  Mo.  368,  holding  law  to  be  unconstitutional ;  Water  Commrs.  of 
New  Brunswfck  v.  Cramer,  61  N.  J.  L.  273,  68  Am.  St.  Rep.  707,  39 
Atl.  672,  quaere,  whether  there  can  be  a  collateral  estoppel  of  record  on 
matter  of  public  law;  Whaley  v.  Gaillard,  21  S.  C.  576,  where  first  deci- 
sion held  statute  constitutional,  and  second  held  it  unconstitutional, 
bonds  issued  between  the  two  are  invalid;  City  Council  of  Anderson  v. 
Fowler,  48  S.  C.  16,  25  S.  E.  903,  holding  statute  providing  that  no  ap- 
peals be  allowed  from  mayor  to  superior  court  is  unconstitutional ;  Jus- 
tice v.  Commonwealth,  81  Va.  218,  holding  doctrine  of  estoppel  not  ap- 
plicable to  the  commonwealth  in  a  criminal  prosecution;  Grunert  v. 
Spaulding,  104  Wis.  193,  78  N.  W.  614,  limiting  rule,  and  holding  judg- 
ment res  judicata  as  to  validity  of  such  exemption. 

Distinguished  in  Harwood  v.  Village  of  West  Randolph,  82  Vt.  263, 
72  Atl.  1077,  one  claiming  water  rights  under  certain  statute  held  to 
have  waived,  by  delay  of  seventeen  years,  right  to  question  constitu- 
tionality of  statute;  Loague  v.  Taxing  District,  36  Fed.  153,  holding 
no  defense  can  be  made  to  a  writ  of  mandamus  upon  a  judgment  by 
default,  which  might  have  been  made  in  original  suit;  Mobile  etc.  R.  R. 
Co.  v.  Tennessee,  153  U.  S.  492,  88  L.  Ed.  796,  14  Sup.  Ct.  970,  holding 
construction  of  State  court  that  a  charter  does  not  constitute  a  contract, 
is  not  binding  on  Supreme  Court. 

Res  judicata — Estoppel.    Note,  24  Am.  St,  Rep.  518. 

What  facts  are  not  res  judicata,  though  apparently  found  by  court. 
Note,  96  Am.  Dec  777. 

Decision  of  State  court  that  law  Is  unconstitutional,  will  not  be  denied 
by  Federal  courts.  , 

Approved  in  Douglass  Co.  v.  Pike,  101  U.  S.  687,  25  L.  Ed.  972,  hold- 
ing settled  judicial  construction  of  a  statute,  so  far  as  contracts  are 
concerned,  is  a  part  of  the  statute. 

One  legislature  cannot,  by  contract,  restrain  the  power  of  a  subsequent 
legislature  to  legislate  for  the  public  welfare,  and  to  that  end  to  suppress 
any  and  all  practices  tending  to  corrupt  the  public  morals,  e.  g.,  lotteries. 

Approved  in  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  543, 
59  L.  Ed.  710,  35  Sup.  Ct.  291,  pending  continuance  of  State  prohibition 
as  prescribed  in  Oklahoma  enabling  act,  provisions  of  act  of  1895  re- 
specting intrastate  transactions  relating  to  introducing  liquors  into  part" 
of  State  formerly  Indian  territory  are  unenforceable;  Marrigault  v. 
Springs,  199  U.  S.  481,  50  L.  Ed.  279,  26  Sup.  Ct.  127,  obligation  of 
agreement  to  remove  existing  dam  from  navigable  river  not  impaired 
by  subsequent  statute  to  subserve  drainage  of  lowlands,  authorizing 
construction  of  dam  by  same  persons  making  agreement;  Chicago  v. 
Gunning  System,  214  111.  637,  70  Am.  St.  Rep.  230,  73  N.  E.  1039,  up- 
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holding  ordinance  regulating  billboards;  State  v.  Great  Northern  Ry. 
Co.,  106  Minn.  336, 119  N.  W.  211,  statute  increasing  gross  earnings  tax 
on  railroads  held  to  impair  no  vested  right;  State  v.  Missouri  Athletic 
Club,  261  Mo.  606,  Ann.  Gas.  1916D,  931,  L.  R.  A.  19150,  876,  170  S.  W. 
911,  reliance  of  social  club  on  construction  of  dramshop  act  by  Supreme 
Court,  and  legislative  silence  in  relation  thereto,  does  not  secure  it  from 
forfeiture  of  charter  for  abuse  of  corporate  powers  in  selling  liquors; 
State  v.  Lipkin,  169  N.  C.  276,  L.  R.  A.  1915F,  1018,  84  S.  E.  345,  up- 
holding statute  prohibiting  lotteries  as  applied  to  giving  prizes  on  sale 
of  furniture ;  City  of  Portland  m  Cook,  48  Or.  554,  9  L.  R.  A.  (N.  S.) 
733,  87  Pac.  774,  ordinance  granting  right  to  establish  packing-house  on 
specified  land  held  to  be  revocable  license;  dissenting  opinion  in  Ex 
parte  Corliss,  16  N.  D.  510,  114  N.  W.  980,  majority  holding  void  law 
creating  office  of  deputy  enforcement  commissioner;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  33,  24  L.  Ed.  992,  and  Butchers'  Union  etc.  Co. 
v.  Crescent  City  Livestock  etc.  Co.,  Ill  U.  S.  751,  28  L.  Ed.  587,  4  Sup. 
Ct.  654,  both  following  rule;  Stone  v.  Mississippi,  101  U.  S.  818,  25 
L.  Ed.  1079,  holding  legislature  by  chartering  lottery  company  cannot 
defeat  the  will  of  the  people  relative  to  its  continuance;  Louisville  etc. 
R.  R.  Co.  v.  Kentucky,  161  U.  S.  700,  40  L.  Ed.  859,  16  Sup.  Ct.  723, 
holding  prohibition  of  common  carrier  to  acquire  control  of  a  parallel 
line  is  a  valid  exercise  of  jthe  police  power;  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  16,  43  L.  Ed.  348,  19  Sup.  Ct.  83,  holding  aid  of 
police  power  could  not  be  invoked  to  impair  contract  for  city  water  sup- 
ply; Connecticut  Mutual  Life  Ins.  Co.  v.  Spratley,  172  U.  S.  622,  43 
L.  Ed.  576,  19  Sup.  Ct.  316,  holding  act  permitting  foreign  corporation 
to  do  business,  provided  it  appointed  an  agent  upon  whom  process  might 
be  served,  is  not  a  contract;  Dunlap  v.  State,  76  Ala.  466,  holding  ex- 
emptions from  jury  service  lost  by  repeal  of  law  granting  same;  Jones 
v.  Motley,  78  Ala.  372,  holding  liquor  license  is  a  privilege,  not  property ; 
Powell  v.  State,  69  Ala.  14,  McKinney  v.  Salem,  77  Ind.  214,  and  Moore 
v.  Indianapolis,  120  Ind.  491,  22  N.  E.  427,  all  holding  that  liquor  license 
is  not  a  contract ;  Shea  v.  Muncie,  148  Ind.  29,  46  N.  E.  142,  holding 
ordinance  restricting  sale  of  liquor  in  residence  portion  of  city,  and  pro- 
viding that  a  license  shall  be  no  defense,  is  valid;  Crescent  City  Live- 
stock etc.  Co.  v.  New  Orleans,  33  La.  Ann.  939,  holding  act  incorporating 
Crescent  Livestock  Landing  was  but  a  license;  State  v.  Canal  etc.  R.  R. 
Co.,  50  La.  Ann.  1205,  24  South.  271,  holding  valid,  ordinance  requiring 
street-cars  to  water  their  tracks;  State  v.  Murphy,  130  Mo.  23,  31 
L.  R.  A.  809,  31  S.  W.  597,  holding  legislature  cannot  bargain  away 
police  power  of  State ;  Laurel  Fork  etc.  R.  R.  Co.  v.  West  Virginia 
Transp.  Co.,  25  W.  Va.  365,  holding  one  legislature  could  not  stipulate 
that  charges  of  common  carrier-  could  not  be  changed  by  subsequent 
legislature;  dissenting  opinion  in  Bagley  v.  State,  103  Ga.  395,  32  S.  E. 
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414,  majority  holding  act  prohibiting  sale  of  liquor  within  a  designated 
town  is  invalid,  the  general  liquor  law  being  unrepealed;  McCullough  v. 
Brown,  41  S.  C.  279,  23  L.  R.  A.  433,  19  S.  E.  485,  majority  holding 
dispensary  act  was  not  an  exercise  of  police  power. 

Distinguished  in  Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods, 
249,  Fed.  Cas.  8541,  holding  charter  of  corporation  granting  exclusive 
right  of  lottery  for  twenty-five  years  irrepealable. 

Miscellaneous.  Cited  in  Odd  Fellows'  Cemetery  Assn.  ▼.  Johnson,  140 
Cal.  235,  73  Pac.  990,  holding  ordinance  of  city  and  county  of  San  Fran- 
cisco prohibiting  interments  of  dead  within  city  limits  is  valid  exercise 
of  police  power;  Hoover  v.  State,  59  Ala.  60,  erroneously. 

94  U.  S.  650-651,  24  L.  Ed.  216,  LOWE  V.  WILLIAMS. 

Suit  in  appellate  court  of  State  cannot  be  removed  to  Circuit  Court. 

Approved  in  Katz  v.  Herschel  Mfg.  Co.,  150  Fed.  685,  action  for  un- 
lawful detainer  pending  in  Justice  Court  is  removable  where  requisite 
diversity  of  citizenship  and  amount  in  controversy  exist;  In  re  Frazer, 
9  Fed.  Cas.  730,  holding  application  for  removal,  made  after  decree,  was 
too  late. 

• 

94  U.  S.  652-660,  24  L.  Ed.  216,  CBIM  ▼;  HANBLEY. 

» 

Courts  of  equity  will  not  enjoin  judgments  at  law,  unless  complainant 
has  an  equitable  defense  of  which  he  could  not  avail  himself  at  law;  or 
where  he  h'ad  a  good  defense  at  law,  of  which  he  was  prevented  from  avail- 
ing himself  by  fraud  or  accident,  unmixed  with  negligence  of  himself  or  his 
agents. 

Approved  in  Christy  v.  Atchison  etc.  Ry.  Co.,  214  Fed.  1022,  bill  al- 
leging judgment  entered  on  stipulation  made  without  authority,  but  not 
alleging  defense  on  merits  to  claim  held  insufficient;  City  of  Kansas 
City  v.  Union  Pac.  R.  Co.,  192  Fed.  317,  114  C.  C.  A.  1,  refusing  to  set 
aside  default  judgment  where  defendant  failed  to  defend  through  negli- 
gence; Miller  v.  Margerie,  149  Fed.  698,  79  C.  C.  A.  382,  refusing  to  set 
aside  Alaska  town-site  trustee's  deed  for  fraud  where  facts  showing 
that  party  prevented  by  fraud  from  appearing  before  trustee  and  sub- 
mitting evidence  to  establish  right  to  enter  property  not  alleged;  Brown 
v.  Pegram,  149  Fed.  520,  upholding  right  of  judgment  debtor  to  enjoin 
its  collection  on  allegation  of  setoffs  against  beneficial  owners  who  are 
nonresidents  of  United  States  or  insolvent;  Bailey  v.  Willeford,  136  Fed. 
385,  69  C.  C.  A.  226,  upholding  refusal  to  enjoin  enforcement  of  State 
judgment  on  ground  that  it  was  procured  by  fraud  and  perjury  where 
case  heard  on  merits  in  State  courts ;  National  Surety  Co.  v.  State  Bank, 
120  Fed.  598,  604,  61  L.  R.  A.  S94,  56  C.  C.  A.  657,  holding  Federal  court 
has  jurisdiction  to  enjoin  enforcement  of  unconscionable  judgment  of 
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State  or  national  court ;  Holton  v.  Davis,  108  Fed.  149,  47  C.  C.  A.  246, 
holding  judgment  cannot  be  impeached  for  fraud  upon  proof  of  false 
testimony  where  falsity  was  shown  on  motion  for  new  trial  which  was 
denied  and  affirmed  by  appellate  court;  Pittsburgh  etc.  Ry.  Co.  v. 
Keokuk  etc.  Bridge  Co.,  107  Fed.  786,  46  C.  C.  A.  639,  holding  bill  of 
review  for  newly  discovered  evidence  should  be  brought-  in  court  in 
which  decree  was  rendered;  Allen  v.  Allen,  97  Fed.  529,  38  C.  C.  A.  336, 
holding  court  of  equity  will  not  set  aside  judgment  at  law  on  ground 
that  it  was  not  warranted  by  pleadings;  De  Soto  Coal,  M.  &  D.  Co.  v. 
Hill,  188  Ala.  677,  65  South.  991,  refusing  to  enjoin  judgment  on  ground 
of  newly  discovered  evidence ;  Kelson  v.  Meehan,  2  Alaska,  493,  vacating 
judgment  obtained  by  perjury  where  it  was  affirmed  on  appeal  and  pend- 
ing final  disposition  of  case  in  District  Court  defendant  by  affidavit 
disclosed  perjury  and  moved  to  vacate;  Jarvis  v.  Martin,  77  Conn.  21t 
58  Atl.  15,  refusing  to  set  aside  judgment  striking  case  from  files  for 
failure  of  plaintiff  to  appear  when  his  counsel  made  no  motion  to  restore 
case  because  he  confused  action  with  another  between  same  parties; 
Talbott  v.  Pickford,  36  App.  D.  C.  298,  refusing  to  enjoin  execution  on 
judgment  for  libel,  where  newly  discovered  evidence  set  up;  Brooks  v. 
Twitchell,  182  Mass.  446,  94  Am.  St.  Rep.  665,  65  N.  E.  844,  holding 
where  attorney  for  administrator  knew  that  property  was  encumbered 
with  three  mortgages,  the  last  by  the  administrator,  action  by  him  as 
purchaser  against  administrator  to  cancel  mortgage  given  by  adminis- 
trator will  be  dismissed;  Stephenson  v.  Kilpatrick,  166  Mo.  269,  65 
S.  W.  774,  holding  mortgagor  given  certain  time  within  which  to  re- 
deem will  be  relieved  by  equity  where  redemption  is  prevented  by  fraud ; 
Patterson  v.  Yancey,  97  Mo.  App.  697,  71  S.  W.  850,  holding  suit  to  re- 
strain collection  of  default  judgment  cannot  be  maintained  on  ground 
that  pleadings  showed  action  barred  by  statute  of  limitations;  Clark  v. 
Board  of  Education,  76  N.  J.  Eq.  329,  139  Am.  St  Rep.  763,  25  L.  R.  A. 
(N.  S.)  827,  74  Atl.  320,  chancery  will  not  enjoin  proceedings  under 
judgment  which  complainant  has  appealed  from  and  which  no  court  of 
.  law  will  restrain;  Freeman  v.  Wood,  14  N.  D.  109,  103  N.  W.  396,  refus- 
ing to  set  aside  order  discharging  assignee  for  creditors  where  creditors 
failed  to  appear;  City  of  Guthrie  v.  McKennon,  19  Okl.  315,  91  Pac.  855, 
petition  to  set  aside  judgment  against  city  on  ground  of  fraud  held  in- 
sufficient ;  Bowsman  v.  Anderson,  62  Or.  442,  123  Pac.  1095,  setting  aside 
for  extrinsic  fraud  probate  proceedings  resulting  in  administrator's  sale ; 
McMahen  v.  Whelan,  44  Or.  406,  75  Pac.  716,  judgment  for  plaintiff  in 
Justice's  Court  in  forcible  entry  nor  its  affirmance  on  appeal  does  not 
bar  suit  for  specific  performance  of  verbal  lease  and  injunction  against 
judgment ;  City  of  Ft.  Pierre  v.  Hall,  19  S.  D.  669,  117  Am.  St.  Rep.  972, 
104  N.  W.  472,  denying  injunction  against  judgment  against  city  on 
warrants  asked  on  ground  of  mistake  of  law;  Farmers'  etc.  Warehouse 
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Co.  v.  Pridemore,  55  W.  Va.  463,  47  S.  E.  263,  refusing  to  enjoin  judg- 
ment alleged  to  have  been  obtained  by  perjury  on  allegation  that  com- 
plainant is  now  able  to  prove  his  defense  but  does  not  allege  cause  of 
failure  of  proof;  Knox  v.  Harshman,  133  U.  S.  154,  33  L.  Ed.  588,  10 
Sup.  Ct.  258,  North  Chicago  Rolling  Mill  Co.  v.  St.  Louis  Ore  etc.  Co., 
152  U.  S.  615,  38  L.  Ed.  572,  14  Sup.  Ct.  715,  Amherst  College  v.  Allen, 
165  Mass.  181,  42  N.  E.  571,  and  Kelleher  v.  Boden,  55  Mich.  297,  21 
N.  W.  346,  all  following  rule ;  Embry  v.  Palmer,  107  U.  S.  11,  18,  27 
L.  Ed.  349,  351,  2  Sup.  Ct.  32,  38,  where  bill  was  insufficient  to  authorize 
relief  granted,  the  judgment  may  be  re-examined  on  writ  of  error; 
Cragin  v.  Lovell,  109  U.  S.  198,  27  L.  Ed.  905,  3  Sup.  Ct.  134,  holding 
defendant  cannot  maintain  bill  to  avoid  a  default  judgment  because  of 
perjury  of  plaintiff  in  alleging  diverse  citizenship,  without  showing  he 
was  ignorant  of  this  before  the  judgment ;  Phillips  v.  Negley,  117  U.  S. 
675,  29  L.  Ed.  1015,  6  Sup.  Ct.  905,  holding  that  proper  remedy  to  enjoin 
the  execution  of  judgments  at  law  is  in  equity ;  Marshall  v.  Holmes,  141 
U.  S.  596,  35  L.  Ed.  873,  12  Sup.  Ct.  64,  holding  Circuit  Court  can  de- 
prive #a  party  of  the  benefit  of  a  judgment  fraudulently  obtained  in 
State  court;  Tompkins  v.  Drennen,  56  Fed.  696,  6  C.  C.  A.  83,  holding 
matters  which  could  have  been  set  up  in  action  cannot  be  used  as  a  basis 
for  equitable  relief ;  Graver  v.  Faurot,  64  Fed.  244,  quaere,  whether  final 
decree  can  be  impeached  for  perjury;  Celina  v.  Eastport  Savings  Bank, 
68  Fed.  403,  15  C.  C.  A.  495,  refusing  relief  because  complainant's  free- 
dom from  negligence  was  not  clearly  proved;  Davis  v.  Davis,  72  Fed. 
84,  18  C.  C.  A.  438,  holding,  notwithstanding  State  practice,  Federal 
courts  cannot  permit  equitable  defenses  in  actions  at  law;  Whitehill  v. 
Butler,  51  Ark.  343,  11  S.  W.  477,  holding  no  relief  will  be  given  unless 
it  be  shown  that  it  would  be  inequitable  to  leave  the  judgment  stand; 
Davis  v.  Chalfant,  81  Cal.  631,  22  Pac.  973,  holding  judgment  will  not 
be  set  aside  for  fraud  of  plaintiff's  attorney;  Spratt  v.  Price,  18  Fla. 
300,  holding  court  should  strike  out  equitable  defense  available  as  a  legal 
defense;  Harding  v.  Hawkins,  141  111.  582,  38  Am.  St.  Rep.  351,  31 
N.  E.  308,  enjoining  judgment  at  law,  though  party  had  made  an  in-  • 
effectual  attempt  to  set  up  his  equitable  defense;  State  v.  Matley,  17 
Neb.  568,  24  N.  W.  201,  canceling  writ  of  mandamus;  Galbraith  v.  Bar- 
nard, 21  Or.  71,  26  Pac.  1111,  holding  failure  to  procure  a  new  trial  or 
appeal  from  accident  alone  will  not  justify  an  interference;  Handley  v. 
Jackson,  31  Or.  555,  65  Am.  St.  Rep.  841,  50  Pac.  916,  holding  judgment 
based  on  unauthorized  appearance  of  attorney  will  be  relieved  against; 
Kinealy  v.  Stead,  55  Mo.  App.  183,  arguendo. 

Negligence  as  a  bar  in  equity  to  relief  against  judgments.    Note, 
53  Am.  St  Rep.  445,  448. 
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Relief  in  equity,  other  than  by  appellate  proceedings,  against  judg- 
ments, decrees,  and  other  judicial  determinations.  Note,  54  Am. 
St.  Rep.  224,  243. 

Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise  and  duress.    Note,  SO  L.  B.  A.  787,  795,  796. 

Negligence  as  cause  for,  and  as  bar  to,  injunctions  against  judg- 
ments.   Note,  31  L.  R.  A.  33. 

Absence  of  his  counsel,  sickness  of  one  witness,  and  Inability  to  procure 
records,  furnish  no  ground  for  equitable  relief  against  a  judgment.  The 
remedy  is  an  application  to  postpone  trial,  or  afterward  to  move  for  a  new 
trial  in  trial  court. 

Approved  in  Gray  v.  Barton,  62  Mich.  195,  28  N.  W.  816,  holding 
equity  could  not  grant  relief  where  motion  for  new  trial  because  of  mis- 
conduct of  jurors  was  refused. 

Equitable  relief  against  judgment  entered  against  party  through 
negligence  or  mistake  of  attorney.    Note,  10  Ann.  Gas.  447. 

Miscellaneous.  Cited  in  Grimes  v.  Baradollar,  58  Colo.  439,  148  Pac. 
262,  to  point  that  court  could  find  on  all  questions  in  law  and  equity  in- 
volved under  reformed  procedure. 

94  U.  S.  660-664,  24  L.  Sd.  182,  DALLAS  COUNTY  v.  MacKENZEB. 

Under  Missouri  code,  If  answer  contains  one  good  defense,  a  general 
demurrer  to  it  must  be  overruled. 

Approved  in  United  States  v.  Leverich,  9  Fed.  482,  holding,  under 
New  York  code,  order  overruling  demurrer,  not  directing  final  judgment, 
is  an  order  to  proceed  to  trial. 

s  An  authority  to  county  to  subscribe  to  stock  of  railroad,  until  affirma- 
tively acted  upon,  possesses  no  force. 

Approved  in  State  v.  Garroutte,  67  Mo.  462,  holding  railroad  has  no 
vested  right  in  a  subscription  until  actually  made;  State  v.  Chappell, 
74  Mo.  350,  holding  act  repugnant  to  Constitution,  creating  no  vested 
right,  and  not  accepted  before  Constitution  takes  effect,  ceases  to  be 
operative  at  that  time. 

Good  faith  is  unavailing  in  favor  of  holder  of  municipal  bonds  bona 
fide  and  for  value  where  there  is  an  entire  want  of  authority  in  those  who 
profess  to  act. 
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Approved  in  Webb  v.  Lafayette,  67  Mo.  370,  holding  municipal  bonds 
issued  under  an  unconstitutional  statute  are  void;  State  v.  Garroutte, 
67  Mo.  467,  holding  attempted  subscription' made  without  a  vote  of  the 
people  to  be  void. 

Distinguished  in  Page  v.  Oneida  Irr.  District,  26  Idaho,  115,  141  Pac. 
240,  holding  taxpayer  estopped  by  laches  from  objecting  to  irrigation 
assessment  on  grounds  of  infirmities  in  bonds. 

94U.8.  664-671,  24  L.  Ed.  304,  GUNN  ▼.  PLANT.. 

a 

Judgment,  if  entered  in  course  pf  judicial  proceedings,  of  which  the 
court  had  jurisdiction,  is  binding  until  reversed  or  set  aside,  no  matter  how 
irregular  it  may  be  as  to  matters  of  form. 

Approved  in  Robinson  v.  Fair,  128  U.  S.  87,  82  L.  Ed.  423,  9  Sup.  Ct. 
35,  holding  Circuit  Court  cannot  set  aside  decree  of  partition  made  by 
State  probate  court  with  jurisdiction ;  McMillan  v.  Lovejoy,  115  111.  501, 
4  N.  E.  772,  holding  judgment  is  conclusive  in  collateral  proceeding, 
however  defective  in  form;  Vantilburg  v.  Black,  3  Mont.  468,  holding 
judgment  against  a  married  woman  on  promissory  note  was  erroneous 
not  void. 

Judgment  duly  entered  is  not  void  because  of  an  omission  to  properly 
record  the  verdict,  this  being  a  mere  irregularity. 

Cited  in  Plant  v.  Gunn,  7  Fed.  757,  arguendo. 

Entry  or  record  necessary  to  complete  judgment  or  order.  Note, 
28  L.  R.  A.  621. 

Validity  of  contract  to  procure  compensation  for  stolen  property. 
_  Note,  7  Ann.  Oas.  1010. 

Validity  of  contract  to  secure  existing  indebtedness  between  parties 
made  in  consideration  of  agreement  not  to  prosecute  criminally. 
Note,  15  Ann.  Cas.  312. 

Validity  of  contract  to  pay  debt  or  value  of  property  or  money 
feloniously  obtained,  based  on  agreement  to  stifle  prosecution. 
Note,  16  L.  R.  A.  (N.  S.)  973. 

94  U.  8.  672-673,  24  L.  Ed.  237,  GODDARD  v.  ORDWAY. 

Supersedeas  upon  the  appeal  of  a  suit  in  equity  operates  to  stay  exe- 
cution of  decree  appealed  from. 

Approved  in  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Hurst,  200 
Fed.  714,  119  C.  C.  A.  127,  following  rule;  McLane  v.  Cropper,  5  App. 
D.  C.  296,  cost  bond  does  not  operate  as  supersedeas. 

Distinguished  in  State  v.  Judge,  33  La.  Ann.  1389,  holding  writ  of 
error  from  Supreme  Court  of  United  States  to  State  court  could  not  act 
as  a  supersedeas. 
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Where  supersedeas  has  been  obtained,  court  below  may  make  neces- 
sary orders  to  preserve  fund,  and  direct  its  receiver  to  that  extent,  but  it 
cannot  place  money  beyond  the  control  of  any  decree  that  may  be  made 
In  appellate  court. 

Approved  in  Blinn  v.  Continental  Security  etc.  Co.,  110  Fed.  267,  hold- 
ing where  after  appointing  receiver  bill  was  dismissed  and  report  of 
referee  was  referred  to  master,  appeal  from  first  decree  and  supersedeas 
did  not  prevent  making  of  statement  of  receiver's  account;  Coleman  v. 
Fisher,  66  Ark.  45,  48  S.  W,  808,  holding  application  for  appointment 
of  receiver  pending  appeal  from  decree  dismissing  complaint  to  foreclose 
mortgage  should  be  made  to  chancellor;  Hitz  v.  Jenks,  16  App.  D.  C. 
546,-648,  applying  rule  to  funds  in  hands  of  receiver;  McKinnon- Young 
Co.  v.  Stockton,  53  Fla.  764,  44  South.  246,  receivers  may,  pending  appeal, 
enjoin  interference  with  funds  by  third  person;  Chemung  Min.  Co.  v. 
Hanley,  11  Idaho,  305,  81  Pac.  619,  upholding  power  of  Supreme  Court 
to  appoint  receiver  to  act  pending  litigation;  Ferguson  v.  Dent,  29  Fed. 
10,  holding  custody  of  property  pending  appeal  will  be  regulated  by 
court  according  to  equitable  circumstances  of  each  case;  State  v. 
Hull,  37  Fla.  584,  20  South.  764,  holding  nature  of  perishable  property 
may  be  changed,  pending  the  appeal ;  May  v.  Printup,  59  Ga.  135,  refus- 
ing to  revoke  order  of  State  judge  appointing  a  receiver. 

Distinguished  in  Eureka  Consol.  Min.  Co.  v.  Richmond  Min.  Co.,  5 
Sawy.  125,  Fed.  Cas.  4549,  where  injunction  has  been  dismissed,  court 
cannot  restrain  party  pending  appeal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  865. 

Supersedeas  is  not  obtained  by  virtue  of  any  process  issued  by  appel- 
late court,  but  follows  as  a  matter  of  law  from  a  compliance  by  appellant 
with  statute. 

Approved  in  McCourt  v.  Singers-Bigger,  150  Fed.  104,  80  C.  C.  A.  56, 
following  rule;  Gay  v.  Hudson  River  Electric  Power  Co.,  190  Fed.  820, 
under  section  1000,  Revised  Statutes,  where  presiding  judge  of  Circuit 
Court  of  Appeals  allowed  appeal  from  Circuit  Court,  and  fixed  super- 
sedeas bond,  to  be  approved  by  "this  court,"  such  bond,  to  be  effective, 
must  be  approved  by  such  judge ;  Arnold  v.  Frost,  9  Ben.  269,  Fed.  Cas. 
558,  holding  bond  in  statutory  form  operates  as  a  supersedeas  without 
an  order ;  Crowder  v.  Morgan,  72  Ala.  540,  holding,  under  United  States 
statutes,  bond  does  not  operate  as  a  supersedeas  unless  signed  by  judge, 
and  a  copy  is  deposited  with  clerk. 

Miscellaneous.  Cited  in  Hawkins  v.  Investment  Co.,  38  Or.  554,  64 
Pac.  324,  holding  under  Hill's  Ann.  Laws,  §  3587,  Oregon,  declaring  that 
all  money  bears  interest,  judgment  for  unpaid  subscriptions  bears  in- 
terest. 
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94  TJ.  S.  673-681,  24  L.  Ed.  168,  CASEY  ▼.  GALLL 

Stockholders  of  insolvent  national  bank  cannot  controvert  decision  of 
controller  of  currency  as  to  the  amount  of  their  personal  liabilities. 

Approved  in  Brown  v.  Ellis,  103  Fed.  836,  following  rule ;  Christopher 
v.  Norvell,  201  U.  S.  222,  50  L.  Ed.  786,  26  Sup.  Ct.  502,  coverture  does 
not  affect  stockholder's  liability;  Studebaker V  Perry,  184  U.  S.  264, 
46  L.  Ed.  532,  22  Sup.  Ct.  466,  467,  holding  controller  of  currency  is 
authorized  to  make  second  assessment  upon  shareholders  of  insolvent 
national  bank  when  first  assessment  is  insufficient  to  pay  debts  by  U.  S. 
Rev.  Stats.,  §5234;  Rankin  y.  Miller,  207  Fed.  609,  610,  decision  of 
controller  as  to  whether  part  or  whole  of  statutory  liability  of  stock- 
holders of  insolvent  bank  shall  be  enforced  is  conclusive ;  Lyons  v.  West- 
water,  173  Fed.  113,  holding  where  controller  had  levied  assessment  on 
stockholders  of  insolvent  bank,  court  could  not  presume  that  proceeds 
of  note  to  bank  in  suit,  given  without  consideration,  were  needed  to  pay 
creditors;  Moss  v.  Whitzel,  108  Fed.  581,  holding  assessment  by  con- 
troller upon  stockholders  of  national  bank  is  not  conclusive  as  to  validity 
of  debt  sought  to  be  paid  by  assessment;  Bailey  v.  Tillinghast,  99  Fed^ 
805,  808,  40  C.  C.  A.  93,  holding  controller's  certificate  authorizing  in- 
crease of  capital  stock  of  national  bank  is  conclusive  of  facts  necessary 
to  such  increase ;  Aldrich  v.  Campbell,  97  Fed.  665,  667,  668,  38  C.  C.  A. 
347,  holding  assessment  of  controller  of  currency  against  stockholders 
of  insolvent  national  bank  is  conclusive  against  stockholders ;  Howarth 
v.  Lombard,  175  Mass.  578,  56  N.  E.  891,  holding  under  Hill's  Ann. 
Stats.  &  Code  Wash.,  §  1511,  relating  to  liability  of  stockholders  of 
banking  corporations,  the  stockholders  must  be  presumed  to  have  known 
that  on  becoming  insolvent  receiver  might  be  appointed  and  liability 
determined;  Thomas  v.  Gilbert,  55  Or.  21,  Ann.  Oas.  1912A,  516,  101 
Pac.  395,  controller's  decision  that  capital  stock  is  impaired  is  con- 
clusive ;  Bushnell  v.  Leland,  164  U.  S.  685,  686,  41  L.  Ed.  599,  17  Sup. 
Ct.  209,  210,  holding  controller  can  appoint  a  receiver  for  insolvent 
national  bank  and  call  for  a  ratable  assessment  without  a  prior  adjudica- 
tion; Witters  v.  Sowles,  32  Fqd.  769,  holding  married  woman,  a  stock- 
holder, could  claim  no  immunity  from  assessment;  Young  v.  Wempe, 
46  Fed.  355,  holding  assessment  of  controller  to  be  conclusive  in  action 
by  receiver;  O'Connor  v.  Witherby,  111  Cal.  528,  44  Pac.  228,  striking 
out  defense  that  assessment  by  controller  was  too  large ;  Davis  v.  Weed, 
44  Conn.  580,  where  claim  is  disallowed  by  administrator  its  validity 
must  be  determined  by  suit;  Gillin  v.  Sawyer,  93  Me.  167,  44  Atl.  680, 
holding  amount  and  deficiency  of  assets  must  be  shown  to  authorize 
a  recovery  of  stockholder  on  his  secondary  liability ;  Richardson  v.  Wal- 
lace, 39  S.  C.  228,  17  S.  E.  729  (and  see  dissenting  opinion,  235,  17 
S.  E.  731),  holding  where,  after  assessment,  assets  of  bank  were  found 
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sufficient,  stockholders  paying  assessment  were  entitled  to  return  of 
their  money. 

Distinguished  in  United  States  v.  Knox,  102  U.  S.  426,  26  L.  Ed.  217, 
where  controller  has  made  an  assessment,  he  cannot  direct  a  second 
to  supply  deficit,  due  to  receiver's  inability  to  collect. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St  Eep.  841,  845,  856,  872. 

When  order  of  controller,  In  case  of  insolvent  national  bank,  is  to  col- 
lect the  fun  amount  of  the  par  of  the  stock,  the  suit  by  receiver  must  be 
at  law.    It  bears  interest  from  date  of  order. 

Approved  in  Rankin  v.  Miller,  207  Fed.  608,  where  only  fractional 
part  of  liability  is  assessed  suit  is  within  jurisdiction  of  equity;  Fidelity 
Trust  A  Safe  Deposit  Co.  v.  Archer,  179  Fed.  42, 103  C.  C.  A.  16,  equity 
has  no  jurisdiction  of  suit  by  receiver  of  insolvent  corporation  against 
numerous  stockholders  to  enforce  payment  of  fixed  assessment  per  share ; 
Deweese  v.  Smith,  106  Fed.  441,  66  L.  R.  A.  971,  45  C.  C.  A.  408,  holding 
judgment  in  favor  of  receiver  of  insolvent  national  bank  for  recovery  of 
assessment  made  by  controller  does  not  estop  him  from  maintaining  a 
second  action  for  another  assessment ;  Bowden  v.  Johnson,  107  U.  S.  263, 
27  L.  Ed.  390,  2  Sup.  Ct.  256,  holding  liability  bears  interest  from  date 
of  controller's  order  to  receiver;  Auer  v.  Lombard,  72  Fed.  211,  19 
C.  C.  A.  72,  holding  remedy  against  stockholders  on  statutory  liability 
is  ordinarily  at  law;  Flour  City  Nat.  Bank  v.  Wechselberg,  45  Fed.  551, 
holding  stockholder's  liability  could  be  enforced  at  law;  Zimmerman  v. 
Carpenter,  84  Fed.  749,  where  stock  was  transferred  by  executrix  to 
herself  without  consideration,  a  bill  in  equity  lies  to  determine  liability 
of  the  estate;  Hale  v.  Hardon,  89  Fed.  286,  holding  receiver  could  sue 
at  law,  where  stockholder's  liability  was  fixed;  National  Commercial 
Bank  v.  McDonnell,  92  Ala.  398,  9  South.  153,  holding  interest  runs 
against  stockholders  from  confirmation  of  register's  report,  ascertaining 
their  liability;  Davis  v.  Watkins,  56  Neb.  292,  76  N.  W.  577,  holding 
assessment  levied  by  controller  on  stockholder  draws  interest  from  date 
it  is  made  payable;  dissenting  opinion  in  Coquard  v.  Prendergast,  47 
Mo.  App.  252,  majority  holding  stockholder  not  liable  for  interest  on 
unpaid  capital  stock. 

Distinguished  in  Alsop  v.  Conway,  188  Fed.  575,  110  C.  C.  A.  366, 
under  Kentucky  statutes,  stockholder's  liability  to  creditors  of  banks  is 
enforceable  by  creditors'  suit  in  equity. 

Denied  in  Munger  v.  Jacobson,  99  111.  354,  holding  stockholder  not 
liable  for  interest. 

Whether  stockholder's  liability  for  debts  of  corporation  includes 
interest.    Note,  19  L.  E.  A.  (N.  S.)  481. 

IX— 61 
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Right  of  receiver,  assignee  or  trustee  to  recover  statutory  added 
liability  of  corporate  shareholder.    Note,  31  L.  R.  A.  (N.  S.)  372. 

No  authority  from  State  is  necessary  to  enable  State  bank  to  change  its 
organization  to  that  of  a  national  banking  association. 

Approved  in  Perkins  v.  Coffin,  84  Conn.  296,  Ann.  Gas.  19120,  1188, 
79  Atl.  1077,  majority  stockholders  may  accept  amendment  to  charter 
which  renders  corporation  subject  to  tax. 

Controller  has  jurisdiction  to  decide  as  to  the  completeness  of  the 
organization  of  a  national  bank,  and  his  certificate  is  conclusive. 

Approved  in  Keyser  v.  Hitz,  2  Mackey  (D.  C.)i  490,  following  rule; 
Clement  v.  United  States,  149  Fed.  319,  79  C.  C.  A.  243,  certificate  of 
controller  of  currency  that  bank  has  complied  with  provisions  of  statute 
authorizing  extension  of  corporate  existence  of  banks  is  conclusive  in 
prosecution  against  president  for  violation  of  national  bank  act;  Mc- 
Cormick  v.  Market  Nat.  Bank,  166  U.  S.  548,  41  L.  Ed.  821,  17  Sup.  Ct. 
436,  holding  void  lease  made  by  bank,  not  authorized  by  controller  to 
commence  business;  Latimer  v.  Bard,  76  Fed.  539,  Columbia  Nat.  Bank 
v.  Mathews,  85  Fed.  939,  29  C.  C.  A.  491,  and  Tillinghast  v.  Bailey,  86 
Fed.  47,  all  holding  controller's  certificate  permitting  an  increase  of 
stock  is  conclusive  of  its  legality. 

Where  a  shareholder  is  called  upon  to  respond  to  a  liability,  and  where 
a  party  contracting  with  it  is  sued,  neither  is  permitted  to.  deny  the  exist- 
ence or  validity  of  such  corporation. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  957,  court  cannot  inquire 
sua  sponte  into  corporate  capacity  to  sue,  when  it  has  jurisdiction  of 
subject  matter;  United  Printing  Mach.  Co.  v.  Cross  Paper  Feeder  Co., 
227  Fed.  603,  assignor  of  patent  for  value  is  estopped  to  deny  its  validity 
when  sued  for  infringement  by  assignee ;  Aldrich  v.  Bingham,  131  Fed. 
366,  where  State  bank  stockholder  accepted  dividends  after  its  reorgan- 
ization as  national  bank,  he  is  estopped  to  deny  liability  for  assessments 
levied  by  controller  because  he  had  not  assented  to  reorganization; 
Dawley  v.  Dawley's  Estate,  60  Colo.  83,  152  Pac.  1174,  declaration  in 
will  that  devisee  was  adopted  son  estops  testator  to  deny  such  fact  in 
subsequent  suit ;  dissenting  opinion  in  Lankf ord  v.  Menef ee,  45  Okl.  258, 
145  Pac.  385,  majority  holding  stockholder  in  trust  company,  doing 
also  banking  business,  was  not  chargeable  as  stockholder  of  bank  organ- 
ized under  general  banking  law ;  Davis  v.  Watkins,  56  Neb.  290,  76  N.  W. 
576,  following  rule ;  Andes  v.  Ely,  158  U.  S.  322,  39  L.  Ed.  1001,  15  Sup. 
Ct.  958,  one  contracting  with  a  corporation  cannot  deny  its  validity; 
Lewis  v.  Clarendon,  5  Dill.  337,  Fed.  Cas.  8320,  holding  city  subscribing 
to  stock  of  consolidated  company  is  estopped  to  deny  its  validity;  Stutz. 
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v.  Handley,  41  Fed.  540,  where  stockholders  assent  to  increase  of  stock 
they  cannot  object  to  the  legality  of  the  meeting;  Farmers'  Loan  etc.  Co. 
v.  Toledo  etc.  Ry.,  67  Fed.  56,  holding  de  facto  corporation  and  its  stock- 
holders estopped  to  deny  the  validity  of  its  existence ;  Wallace  v.  Hood, 
89  Fed.  20,  21,  holding  stockholder  cannot  defend  against  original  assess- 
ment on  ground  that  capital  stock  was  not  paid  in;  Bibb  v.  Hall,  etc., 
101  Ala.  96,  14  South.  103,  holding  that  existence  of  corporation  cannot 
be  collaterally  assailed;  Kinnear  v.  Mackey,  85  111.  99,  where  party 
induces  officer  to  levy  on  his  tenant's  crop,  by  disclaiming  any  lien,  pur- 
chaser acquires  title;  Homestead  Co.  v.  Linigan,  46  La.  Ann.  1123,  15 
South.\371,  holding  that  subscriber  for  stock  cannot  impeach  existence 
of  corporation;  Merchants  etc.  Bank  v.  Stone,  38  Mich.  782,  holding  de 
facto  corporation  could  not  be  treated  as  a  partnership;  Hequembouxg 
v.  Edwards  (Mo.),  50  S.  W.  909,  holding  directors  estopped  to  deny 
that  requisite  amount  of  capital  has  been  paid  up ;  Jones  v.  Hale,  32  Or. 
470,  52  Pac.  313,  one  conveying  to  a  corporation  is  estopped  to  deny 
its  organization. 

Distinguished  in  Workingnian's  Accommodation  Bank  v.  Converse,  29 
La.  Ann.  371,  holding,  under  statute,  no  association  can  appear  in  court 
as  a  corporation,  unless  organized  in  strict  accordance  with  the  law; 
Williams  v.  Hewitt,  47  La.  Ann.  1084,  49  Am,  St.  Bep.  398,  17  South. 
498,  holding  depositor  not  estopped  to  hold  members  of  an  unincorpo- 
rated association  liable  as  partners. 

Estoppel  of  stockholder  to  deny  corporate  existence.    Note,  Ann. 
Gas.  1915A,  411. 

Illegality  in  corporate  organization  as  defeating  stock  subscription 
or  stockholders'  liability.    Note,  L.  R.  A.  1915A,  479,  481,  488. 

That  controller  has  decided  to  pay  a  large  amount  of  claims  for  which 
bank  Is  not  responsible,  and  that,  aside  from  these  claims,  he  has  means 
enough  to  meet  all  liabilities,  Is  no  defense  in  action  against  stockholder 
on  his  personal  liability. 

Approved  in  Deweese  v.  Smith,  106  Fed.  446,  66  L.  R.  A.  971,  45 
C.  C.  A.  408,  holding  judgment  for  part  of  entire  demand  against  share- 
holder of  national  bank  is  bar  to  action  for  residue. 

Miscellaneous.  Cited  in  Hale  v.  AUinson,  188  U.  S.  78,  47  L.  Ed.  393, 
23  Sup.  Ct.  253,  holding  receiver  cannot  maintain  suit  in  foreign  juris- 
diction to  enforce  statutory  liability  of  stockholders  in  insolvent  cor- 
porations; Boyd  v.  Schneider,  124  Fed.  242,  holding  right  to  maintain 
suit  against  directors  of  insolvent  national  bank  under  U.  S.  Comp. 
Stats.  1901,  p.  3515,  to  recover  sums  alleged  to  have  been  lost  through 
mismanagement  is  in  receiver;  Williamson  v.  American  Bank,  115  Fed. 
798,  52  C.  C.  A.  1,  holding  when  national  bank  goes  into,  liquidation  only 
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procedure  for  enforcement  of  liability  of  stockholders  is  by  bill  in  equity 
under  act  June  30, 1876  (19  Stat.  63) ;  Cuykendall  v.  Miles,  10  Fed.  345, 
as  having  enforced  assessment  in  another  State. 

94  U.  a  682-695,  24  L.  Ed.  219,  SCOTLAND  COUNTY  v.  THOMAS. 

Clause  of  Constitution  of  Missouri,  iimfMug  power  of  municipal  cor- 
porations to  aid  private  corporations,  does  not  take  away  authority  already 
granted. 

Approved  in  Board  of  Commrs.  of  Henderson  County  v.  Travelers' 
Ins.  Co.,  128  Fed.  822,  63  C.  C.  A.  467,  holding  N.  C.  Const.  1868,  art.  II, 
§  14,  requiring  acts  authorizing  municipal  debts  to  be  passed  in  specified 
manner,  did  not  invalidate  county  bonds  issued  thereafter  under  au- 
thority of  act  previously  passed  without  such  specified  formalities; 
Board  of  Commrs.  of  Wilkes  County  v.  Coler,  113  Fed.  736,  737,  51 
C.  C.  A.  399,  holding  ordinance  allowing  counties  near  line  of  railroad 
to  subscribe  for  stock  applied  to  another  county  into  which  railroad 
extended  under  subsequent  act  of  legislature ;  Henry  v.  Nicolay,  95  U.  S. 
624,  24  L.  Ed.  394,  Ray  v.  Vansycle,  96  U.  S.  685,  24  L.  Ed.  803, 
Schuyler  v.  Thomas,  98  U.  S.  173,  25  L.  Ed.  89,  Louisiana  v.  Taylor, 
105  U.  S.  458,  26  L.  Ed.  1134 ,  Ralls  v.  Douglass,  105  U.  S.  731,  26  L.  Ed. 
958,  and  Livingston  v.  Portsmouth  Bank,  128  U.  S.  115,  32  L.  Ed.  363, 
9  Sup.  Ct.  23,  24,  25,  27,  all  following  rule;  Supervisors  of  Calhoun 
County  v.  Galbraith,  99  U.  S.  220,  25  L.  Ed.  412,  construing  similarly 
clause  in  Constitution  of  Mississippi;  Scotland  v.  Hill,  132  U.  S.  Ill, 
114,  33  L.  Ed.  263,  264,  10  Sup.  Ct.  27,  28,  litigations  respecting  Scot- 
land county  bonds ;  Scotland  County  Court  v.  Hill,  140  U.  S.  44,  35  L.  Ed. 
353,  11  Sup.  Ct.  698,  holding  power  of  taxation  to  pay  bonds  cannot  be 
taken  away  by  subsequent  legislation. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669,  671. 

Authority  given  to  counties  and  towns  of  Missouri  in  1857  to  subscribe 
to  capital  stock  of  certain  railroad  was  not  extinguished  by  its  subsequent 
consolidation  with  other  companies,  though  belonging  to  another  State. 

Approved  in  Jones  v.  Missouri-Edison  Electric  Co.,  135  Fed.  157, 
under  Rev.  Stats.  Mo.  1899,  §  1334,  consolidation  is  valid  though  one  of 
constituent  companies  itself  created  by  prior  consolidation;  Board  of 
Commrs.  of  Henderson  County  v.  Travelers'  Ins.  Co.,  128  Fed.  821,  63 
C.  C.  A.  467,  applying  rule  under  North  Carolina  Constitution  and  laws ; 
Edwards  v.  Bates  County,  117  Fed.  533,  holding  Laws  Mo.  1868,  p.  92, 
authorizing  townships  to  subscribe  to  stock  of  railroad  corporations, 
and  providing  for  issue  of  bonds  in  payment  therefor  by  court,  sale  of 
the  bonds  at  discount  by  commissioner  who  was  paid  commission  out 
of  proceeds  was  invalid;  Schuyler  v.  Thomas,  98  U.  S.  175,  25  L.  Ed.  90, 
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Wilson  v.  Salamanca,  99  U.  S.  504,  25  L.  Ed.  831 ,  Mensha  v.  Hazard, 
102  U.  S.  95,  26  L.  Ed.  85,  New  Buffalo  v.  Cambria  Iron  Co.,  105  U.  S. 
76,  26  L.  Ed.  1025,  Benton  v.  Rollens,  154  U.  S.  665,  26  L.  Ed.  213,  14 
Sup.  Ct.  1196,  and  Hill  v.  Scotland  County,  34  Fed.  209,  all  following 
rule;  East  Lincoln  v.  Davenport,  94  U.  S.  806,  24  L.  Ed.  324,  holding 
delivery  to  consolidated  company  of  bonds,  by  a  town,  was  legal;  Pomp- 
ton  v.  Cooper  Union,  101  U.  S.  202,  203,  25  L.  Ed.  805,  holding  fact  that 
Pompton,  instead  of  being  terminal,  became  a  township  along  the  route 
cannot  affect  bona  fide  transferees  of  securities ;  Livingston  Co.  v.  Ports- 
mouth Bank,  128  U.  S.  115,  116,  117,  118,  120,  122,  126,  32  L.  Ed.  363, 
364,  365,  366,  367,  9  Sup.  Ct.  23,  24,  25,  27,  holding  that  privilege  of 
receiving  subscriptions  passed  to  consolidated  company;  Morrill  v. 
Smith,  89  Tex.  550,  36  S.  W.  60,  holding  that  consolidation  of  railway 
did  not  invalidate  municipal  bonds. 

Distinguished  in  Jones  v.  Missouri-Edison  Electric  Co.,  144  Fed.  775, 
75  C.  C.  A.  631,  upholding 'suit  by  minority  stockholders  to  avoid  for 
fraud  act  of  consolidation  and  to  restore  to  corporation  or  its  stock- 
holders powers  and  property  transferred;  Diggs  v.  Fidelity  &  Deposit 
Co.,  112  Md.  78,  20  Ann.  Gas.  1274,  75  Atl.  524,  consolidated  corporation 
cannot  execute  bonds  under  mortgage  given  to  secure  bonds  to  be  exe- 
cuted by  one  of  its  original  constituents;  Scotland  County  v.  Hill,  112 
U.  S.  186,  187,  28  L.  Ed.  692,  693,  5  Sup.  Ct.  94,  95,  holding  judgment 
of  State  court  as  to  validity  of  bonds  binding,  though  Supreme  Court, 
in  another  case,  held  the  contrary. 

Consolidation  of  corporations.    Note,  79  Am,  Dec.  426. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am,  St.  Rep. 
631,  634. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  382. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  char- 
ter or  otherwise.    Note,  7  Am,  St.  Rep.  725. 

.  Power  of  counties  to  subscribe  to  its  stock,  being  right  and  privilege 
of  railroad,  passed  with  Its  other  rights  and  privileges  into  consolidated 
company. 

Approved  in  Empire  v.  Darlington,  101  U.  S.  91,  25  L.  Ed.  879,  Green 
v.  Conness,  109  U.  S.  104,  27  L.  Ed.  872,  3  Sup.  Ct.  69,  and  Lewis  v. 
Clarendon,  5  Dill.  334,  Fed.  Cas.  8320,  all  following  rule;  Tipton  v. 
Rogers  Locomotive  etc.  Works,  103  U.  S.  533,  26  L.  Ed.  344,  holding 
constitutional,  special  statute  conferring  power  on  certain  counties  to 
subscribe  to  railroads  without  a  vote  of  the  people ;  Tennessee  v.  Whit- 
worth,  117  U.  S.  147,  29  L.  Ed.  836,  6  Sup.  Ct.  652,  holding  that  exemp- 
tion passed  to  consolidated  company;  Leo  v.  Union  etc.  Ry.  Co.,  22 
filatchf.  26,  19  Fed.  285,  within  the  scope  of  corporate  authority  the 
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.  majority  rules;  Kinion  y.  Kansas  etc.  Ry.  Co.,  39  Mo.  App.  581,  where 
railroad  is  consolidated,  the  consolidated  company  may  be  made  a  party 
by  amending  pleading;  Hutchinson  etc.  R.  R.  Co.  v.  Commissioners  of 
Kingman  County,  48  Kan.  73,  30  Am.  St.  Rep.  276,  15  L.  R.  A.  403,  28 
Pac.  1079,  holding  bonds  valid. 

Right  to  transfer  public  franchises.    Note,  85  Am.  St.  Rep.  404. 

Miscellaneous.  Cited  in  In  re  Nevitt,  117  Fed.  450,  54  C.  C.  A.  622, 
holding  writ  of  habeas  corpus  challenges  only  jurisdiction  of  court  to 
commit  prisoner  and  cannot  review  erroneous  rulings ;  Springfield  Light- 
ing Co.  v.  Hobart,  98  Mo.  App.  236,  68  S.  W.  944,  holding  where  surety 
executed  bond  for  faithful  performance  of  contract  to  furnish  power  for 
electric-light  company,  upon  consolidation  with  another  company  the 
surety  remains  liable;  In  re  Copenhaver,  54  Fed.  663,  as  instance  of 
Federal  courts  following  State  courts'  construction  of  statute  in  passing 
on  municipal  bonds. 

94  TJ.  8.  695-711,  24  L.  Ed.  238,  CAWOOD  PATENT. 

For  patent  to  avoid  subsequent  one,  the  specification  must  have  been 
such  as  to  enable  skilled  mechanic  to  construct  and  carry  the  machine  into 
practical  use. 

Approved  in  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  185  TJ.  S.  421, 
46  L.  Ed.  980,  22  Sup.  Ct.  705,  holding  process  claimed  by  Jones'  patent 
No.  404,414  for  mixing  molten  pig-iron,  was  not  anticipated  by  prior 
patents;  Ward  Baking  Co.  v.  Weber  Bros.,  230  Fed.  147,  patent  for 
dough- working  machine  held  void  for  lack  of  invention;  Carnegie  Steel 
Co.  v.  Cambria  Iron  Co.,  89  Fed.  738,  following  rule;  Hood  v.  Boston 
Car  Spring  Co.,  21  Fed.  69,  holding  patent  is  not  invalidated  by  earlier 
statements  unless  full  and  definite. 

Cawood  patent  for  "an  Improvement  in  the  common  anvil  or  swedge- 
block  for  the  purpose  of  welding  up  and  reforming  ends  of  rails"  Is  not 
infringed  by  the  Beebe  and  Smith  machine,  or  the  Bayonet  vise  or  the 
Michigan  Southern,  but  is  by  the  Wljitcomb,  the  Etheridge,  the  Oawood  and 
the  Illinois  Central. 

Approved  in  Decker  v.  Smith,  225  Fed.  782,  infringer  cannot  offset 
from  profits  expenses  in  attempting  to  sell  infringing  goods ;  Brown  Bag- 
Filling  Mach.  Co.  v.  Drohen,  171  Fed.  439,  profits  from  use  of  bag-filling 
machine  held  to  be  saving  over  cost  of- hand  labor;  Novelty  Glass  Mfg. 
Co.  v.  Brookfield,  170  Fed.  957,  95'  C.  C.  A.  516,  profits  not  limited  to 
those  on  infringed  feature  of  device;  P.  P.  Mast  &  Co.  v.  Superior  Drill 
Co.,  154  Fed.  54,  83  C.  C.  A.  157,  holding  cost  of  making  machine  with 
patented  device,  and  cost  of  making  one  which  was  most  like  it  in  mar- 
ket, could  be  considered  in  accounting  as  to  profits;  Canda  Bros.  v. 
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Michigan  Malleable  Iron  Co.,  152  Fed.  180,  81  0.  G.  A.  420,  infringer 
cannot  deduct  from  profits  for  certain  period  losses  subsequently  in- 
curred ;  Gunn  v.  Bridgeport  Brass  Co.,  148  Fed.  242,  holding  Gunn  patent 
No.  583,227,  for  system  of  card  records,  valid  and  infringed. 

Damages  between  patentee  and  infringer  is  measured  by  the  advantage 
that  latter  has  derived  from  use  of  invention,  not  what  profits  he  has  made. 

Approved  in  Doten  v.  City  of  Boston,  138  Fed.  408,  70  C.  C.  A.  308, 
following  rule;  Eastern  Paper  Bag  Co.  v.  Continental  Paper  Bag  Co., 
142  Fed.  519,  savings  by  use  of  infringing  device  are  only  profits  re- 
coverable where  infringing  device  made  and  used  by  defendant  but 
product  of  machine  not  improved ;  Elizabeth  v.  Nicholson  Pavement  Co., 
97  U.  S.  139,  24  L.  Ed.  1006,  holding  contractors  infringing  patent  are 
alone  liable ;  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  202,  26  L.  Ed. 
980,  dismissing  bill  in  equity  for  account  of  damages  against  an  in- 
fringer, there  being  a  complete  remedy  at  law;  Thomson  v.  Wooster,  114 
U.  S:  118,  29  L.  Ed.  110,  5  Sup.  Ct.  795,  holding  inquiry  should  be  con- 
fined to  profits  gained  by  using  patent ;  Dobson  v.  Hartford  Carpet  Co., 
114  U.  S.  445,  29  L.  Ed.  179,  5  Sup.  Ct.  948,  holding,  where  there  was 
no  evidence  of  value  imparted  by  patent,  nominal  damages  should  have 
been  allowed;  Crosby  Steam  Gauge  etc.  Co.  v.  Consolidated  Safety 
Valve  Co.,  141  U.  S.  457,  85  L.  Ed.  816, 12  Sup.  Ct.  55,  refusing  to  allow 
a  credit  for  destroyed  valves  against  profits  realized  on  other  valves; 
Sessions  v.  Romadka,  145  U.  S.  46,  48,  36  L.  Ed.  616,  617,  12  Sup.  Ct. 
803,  804,  allowing  difference  in  cost  of  patented  article  and  article  it 
displaces;  Calkins  v.  Bertrand,  10  Biss.  449,  8  Fed.  758,  only  profit 
derived  from  the  use  of  patented  device  is  recoverable;  Sargent  v.  Tale 
Lock  etc.  Co.,  17  Blatchf.  253,  Fed.  Cas.  12,366,  allowing  damages  for 
restoring  article  to  a  salable  condition;  Knox  v.  Great  Western  Quick- 
silver Min.  Co.,  6  Sawy.  432,  Fed.  Cas.  7907,  and  Campbell  v.  James,  18 
Blatchf.  94,  2  Fed.  340,  both  holding  savings  in  costs  by  infringement 
are  recoverable;  Reed  v.  Lawrence,  29  Fed.  918,  holding  defendant  is 
liable  only  for  that  share  of  the  profits  resulting  from  the  use  of  patent ; 
Everest  v.  Buffalo  etc.  Oil  Co.,  31  Fed.  744,  745,  where  defendant  ob- 
tained no  profits  from  use  of  the  process,  only  nominal  damages  can 
be  recovered;  Creamer  v.  Bowers,  35  Fed.  208,  considering  machines 
defendant  would  have  purchased  had  he  not  .infringed ;  Celluloid  Mfg. 
Co.  v.  Cellonite  Mfg.  Co.,  40  Fed.  478,  holding  patentee  entitled  to  sum 
infringer  saved  by  using  his  invention ;  Tilghman  v.  Proctor,  125  U.  S. 
144,  146,  147,  148,  31  L.  Ed.  667,  668,  8  Sup.  Ct.  898,  900,  Turrill  v. 
[llinois  etc.  R.  Co.,  20  Fed.  912,  Webster  Loom  Co.  v.  Higgins,  43  Fed. 
676,  and  Tuttle  v.  Claflin,  76  Fed.  233,  22  C.  C.  A.  138,  all  holding  in- 
fringer liable  for  difference  in  cost  of  doing  the  work  by  invention  and 
by  old  method. 
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Burden   of.  proof  as  to  profits   in   infringement   suit.    Note,   41 
L.  R.  A.  (N.  S.)  658. 

Miscellaneous.  Cited  in  Chicago  Grain  Door  Co.  v.  Chicago  etc.  R.  R. 
Co.,  137  Fed.  105,  arguendo ;  Barton  v.  Barbour,  104  U.  S.  134,  26  L.  Ed. 
676,  as  to  practice  of  equity  to  try  issues  of  fact  without  a  jury;  Chicago 
etc.  R.  R.  Co.  v.  Turrill,  101  U.  S.  836,  26  L.  Ed.  1009,  and  Illinois  etc. 
R.  R.  Co.  v.  Turrill,  110  U.  S.  302,  28  L.  Ed.  155,  4  Sup.  Ct.  5,  generally. 

94  XT.  S.  711-715,  24  L.  Ed.  307,  PIKE  v.  WASSELL. 

Seizure  of   property  is   necessary  to   give  court  jurisdiction  for  con- 
demnation. 

Approved  in  Robinson  v.  Morrison,  2  App.  D.  C.  124,  person  having 
business  in  District  but  residing  elsewhere  is  nonresident  under  statute 
allowing  attachment  in  actions  against  nonresidents;  Baltimore  & 
O.  R.  R.  Co.  v.  Pittsburg  W.  etc.  R.  R.  Co.,  17  W.  Va.  840,  holding  con- 
structive service,  authorized  by  statute,  is  "due  process  of  law/' 

Order  confirming  judicial  sale.    Note,  29  Am.  St.  Rep.  498. 

Tenants  for  life  are  bound  in  law  to  pay  taxes  upon  the  property  dur- 
ing the  continuance  of  their  estate. 

Approved  in  Solis  v.  Williams,  205  Mass.  353,  91  N.  E.  149,  life  ten- 
ant can  acquire  no  adverse  interest  by  paying  taxes ;  Newby  v.  Brownlee, 

23  Fed.  322,  following  rule;  New  York  Guaranty  etc.  Co.  v.  Tacoma 
Ry.  etc.  Co.,  93  Fed.  56,  35  C.  C.  A.  192,  where  part  of  land  was  held 
under  lease  in  which  lessee  was  bound  to  pay  taxes,  it  was  properly 
assessed  as  an  entirety ;  Def reese  v.  Lake,  109  Mich.  429,  63  Am.  St.  Rep. 
594,  67  N.  W.  509,  holding  life  tenant  cannot  obtain  fee  by  purchase 
at  tax  sale;  Reyburn  v.  Wallace,  93  Mo.  329,  3  S.  W.  482,  holding  life 
tenant  must  pay  for  street  improvements. 

Distinguished  in  Wilson  v.  Linder,  21  Idaho,  584,  Ann.  Oas.  1913E,  148, 
42  L.  R.  A.  (N.  S.)  242,  123  Pac.  490,  such  duty  does  not  rest  on  lessee 
paying  rent  to  life  tenant.  ' 

Respective  duties  of  life  tenants  and  remaindermen  or  reversioners 

to  pay  taxes.    Note,  114  Am.  St  Rep.  449. 
Life  tenant's  duty  to  pay  taxes.    Note,  32  L.  R.  A.  744. 
Effect  on  reversion  or  remainder  of  tax  sale  during  life  tenancy. 

Note,  S3  L.  R.  A.  695. 

Plaintiff  in  attachment  proceedings  in  State  court  held  to  have  acquired 
all  the  property  at  time  of  the  levy  not  actually  Included  in  the  seizure 
and  condemnation  by  United  States. 
Approved  in  dissenting  opinion  in  Burbank  v.  Conrad,  96  U.  S.  311, 

24  L.  Ed.  730,  majority  holding,  by  decree  of  condemnation,  United 
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States  only  acquires  the  life  estate;  Beard  v.  Lufui,  46  La.  Ann.  879, 15 
South.  207,  arguendo. 

Heirs  apparent  may  properly  be  permitted  to  do  whatever  is  necessary 
to  protect  the  succession  from  forfeiture  or  encumbrance,  under  confiscation 
act. 

Approved  in  Heirs  of  Ledoux  v.  Lavedan,  52  La.  Ann.  323,  327,  27 
South.  201,  202,  holding  title  of  property  at  confiscation  sale  passes  to 
heirs  after  death  of  confiscatee ;  French  v.  Wade,  102  U.  S.  134,  26  L.  Ed. 
45,  holding  heirs  entitled  to  recover  possession  of  lands  forfeited  after 
offender's  death;  Avegno  v.  Schmidt,  113  U.  S.  298,  28  L.  Ed.  977,  5 
Sup.  Ct.  489,  in  proceedings  for  confiscation,  court  had  no  jurisdiction 
to  pass  upon  validity  of  a  mortgage;  Illinois  etc.  R.  R.  Co.  v.  Bosworth, 
133  U.  S.  100,  102,  33  L.  Ed.  558,  554,  10  Sup.  Ct.  233,  234,  holding 
defendant  in  confiscation  suit  could  dispose  of  remainder  after  pardon; 
Jenkins  v.  Collard,  145  U.  S.  556,  36  L.  Ed.  815,  12  Sup.  Ct.  871,  holding 
alienation  of  remainder  after  confiscation  with  covenant  of  seizin 
estopped  grantor  and  those  claiming  under  him;  United  States  v.  Dun- 
nington,  146  U.  S.  347,  36  L.  Ed.  1000,  13  Sup.  Ct.  81,  holding,  under 
confiscation  acts,  the  life  estate  of  offender  was  forfeited;  Shields  v. 
Shiff,  36  La.  Ann.  649,  651,  holding  heirs  could  not  urge  nullity  of  con- 
fiscation proceedings  on  grounds  forbidden  to  ancestor. 

Miscellaneous.  Cited  in  Heirs  of  Ledoux  v.  Lavedan,  52  La.  Ann.  328, 
27  South.  203,  holding  question  of  title  to  property  outstanding  after 
confiscation  proceedings  has  never  been  settled;  dissenting  opinion  in 
Shrigley  v.  Black,  66  Kan.  225,  71  Pac.  305,  majority  holding  mortgagor 
of  real  estate  cannot  defeat  mortgage  by  any  lien  growing  out  of  taxes 
which  he  has  suffered  to  become  delinquent. 

94  17.  S.  715-718,  24  L.  Ed.  244,  MEMPHIS  v.  BBOWN. 

Motion  made  during  term  to  set  aside  Judgment  prevented  it  from 
taking  final  effect  for  the  purposes  of  writ  of  error  until  motion  is  dis- 
posed of. 

Approved  in  Walter  v.  Baltimore  etc.  R.  R.  Co.,  6  App.  D.  C.  28,  fol- 
lowing rule ;  Sanborn  v.  Bay,  194  Fed.  41, 114  C.  C.  A.  57,  under  section 
1007,  Revised  Statutes,  while  motion  for  new  trial  pending,  writ  of  error 
may  be  filed  within  sixty  days  after  denial  of  motion  for  new  trial; 
United  States  v.  Linnier,  125  Fed.  86,  holding  after  verdict  of  murder 
in  second  degree  not  warranted  by  evidence,  court  has  power  to  pro- 
nounce judgment  for  manslaughter  upon  plea  of  guilty  to  that  charge ; 
Babbington  v.  Washington  Brewery  Co.,  13  App.  D.  C.  533,  appeal  does 
not  lie  from  order  refusing  to  vacate  decree  in  equity ;  Virginia  Fire  etc. 
Ins.  Co.  v.  Bohnke,  4  App.  D.  C.  376,  court  can  vacate  judgment  during 
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term  on  good  cause  shown;  Lincoln  v.  First  Nat.  Bank,  64  Neb.  732, 
90  N.  W.  877,  holding  where  motion  for  new  trial  is  seasonably  made, 
and  not  ruled  on  until  after  rendition  of  judgment,  time  in  which  error 
proceedings  may  be  begun  will  not  begin  until  ruling  made  on  motion  for 
new  trial ;  Texas  etc.  Ry.  Co.  v.  Murphy,  111  U.  S.  490,  28  L.  Ed.  493, 
4  Sup.  Ct.  498,  and  Aspen  Mining  etc.  Co.  v.  Billings,  150  U.  S.  36,  87 
L.  Ed.  988, 14  Sup.  Ct.  6,  holding*  time  limiting  appeal  does  not  begin  to 
run  until  motion  for  rehearing  is  disposed  of ;  Kingman  v.  Western  Mfg. 
Co.,  170  U.  S.  678,  42  L.  Ed.  1194,  18  Sup.  Ct.  787,  holding  judgment  is 
not  final  while  motion  for  new  trial  is  pending;  Woods  v.  Lindvall,  48 
Fed.  74,  1  C.  C.  A.  34,  holding  bill  of  exceptions  could  be  filed  at  term 
motion  for  new  trial  is  determined;  Southern  Pac.  Co.  v.  Johnson,  69 
Fed.  564,  16  C.  C.  A.  317,  holding  pendency  of  motion  for  new  trial 
good  grounds  for  permitting  bill  of  exceptions  to  be  presented  after 
time  limit ;  Altenberg  v.  Grant,  83  Fed.  981,  28  C.  C.  A.  244 ;  Florence 
Cotton  etc.  Co.  v.  Field,  104  Ala.  477,  16  South.  539,  holding  time  for 
appeal  starts  from  time  when  motion  for  new  trial  is  ruled  on;  Childs 
v.  Kansas  City  etc.  Ry.  Co.,  117  Mo.  428,  23  S.  W.  376,  holding  defects 
in  petition  apparent  on  record  may  be  considered  on  appeal  from  motion 
to  set  aside  judgment;  Pearce  v.  Strickler,  9  N.  M.  49,  49  Pac.  728,  Wat- 
son v.  Mayberry,  15  Utah,  275,  49  Pac.  482,  and  Straley  v.  Payne,  43 
W.  Va.  187,  27  S.  E.  360,  holding  motion  for  a  new  trial  suspends  finality 
of  judgment  until  denial  of  the  motion;  Sacramento  Valley  Irr.  Co.  v. 
Lee,  15  N.  M.  578, 113  Pac.  838,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  848. 

Court  can  set  aside  judgment  and  re-enter  during  term,  for  purpose  of 
giving  it  effect  for  a  supersedeas. 

Approved  in  State  v.  Dougherty,  70  Iowa,  440,  30  N.  W.  685,  holding 
court,  during  same  term,  can  modify  judgment  by  imposing  a  larger 
fine;  State  v.  Lewis,  76  Mo.  382,  holding  appeal,  with  statutory  bond, 
from  judgment  awarding  a  peremptory  mandamus,  operates  as  a  super- 
sedeas. 

Computation  of  time  for  appeal  or  writ  of  error  as  affected  by 
motion  for  new  trial  or  rehearing.    Note,  8^  Ann.  Gas.  630. 

94  U.  S.  718-727,  24  L.  Ed.  310,  CHESAPEAKE  ETC.  B.  B.  dO.  V.  VIR- 
GINIA. 

Where  statute  authorizes  the  consolidated  companies  to  possess  all  the 
rights  and  privileges  which  each  of  the  companies  enjoyed  under  its  charter, 
these  privileges,  e.  g.,  exemption  from  taxation,  do  not  extend  beyond  that 
portion  of  the  aggregated  property  which  each  had  held. 
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Approved  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  436,  54 
L.  Ed.  557,  30  Sup.  Ct.  242,  exemption  of  franchises  and  property  of  cor- 
poration does  not  extend  to  franchises  and  property  of  another  corpora- 
tion which  it  acquires ;  Rochester  Ry.  Co.  v.  City  of  Rochester,  205  TJ.  S. 
249,  51  L.  Ed.  790,  27  Sup.  Ct.  469,  legislative  authority  to  transfer  fran- 
chises and  property  of  corporation  to  another  does  not  authorize  transfer 
of  legislative  contract  for  immunity  from  assessment;  People's  Gaslight 
etc.  Co.  v.  Chicago,  194  U.  S.  16,  48  L.  Ed.  856,  24  Sup.  Ct.  520,  exemption 
from  State  gas  price  regulation  contained  in  charter  does  not  extend  to 
other  companies  not  having  such  right  when  merged  with  first  company 
under  Illinois  act  of  1897;  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S. 
20,  45  L.  Ed.  406,  21  Sup.  Ct.  247,  holding  railroad  corporations  exempt 
from  taxation  prior  to  new  Constitution  of  Mississippi,  upon  consolida- 
tion, came  within  provisions  of  Const.  1890,  §  180,  relating  to  taxation 
of  corporations;  Punxsutawney  Borough  v.  T.  W.  Phillips  Gas  etc.  Co., 
238  Pa.  34,  85  Atl.  1007,  applying  rule  on  consolidation  of  gas  com- 
panies as  to  right  to  supply  gas  to  certain  territory;  State  v.  Keokuk 
etc.  Ry.  Co.,  99  Mo.  36,  6  L.  R.  A.  224,  12  S.  W.  291,  following  rule; 
Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152  U.  S.  307,  88  L.  Ed.  454,  14  Sup. 
Ct.  594,  holding  exemption  from  taxation  did  not  pass  to  new  company; 
Tennessee  v.  Whitworth,  22  Fed.  83,  holding  that  privilege  of  exemp- 
tion from  taxation  passed  to  new  company;  Africa  v.  Mayor  etc.  of 
Knoxville,  70  Fed.  739,  holding  that  franchise  in  streets  passed  to  con- 
solidated company;  International  &  G.  N.  Ry.  Co.  v.  Anderson,  59  Tex. 
667,  holding  that  consolidation  did  not  remove  exemption  from  taxation. 

Distinguished  in  Maine  Central  R.  R.  Co.  v.  Maine,  96  U.  S.  511,  512, 
24  L.  Ed.  841,  holding  immunity  from  taxation  did  not  pass  to  con- 
solidated company,  its  officers  not  being  bound  to  make  the  required 
reports;  Chesapeake  etc.  R.  Co.  v.  Miller,  19  W.  Va.  434,  arguendo. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Rep. 
682. 

Consolidated  interstate  corporation  as  domestic  corporation  of  one 
of  States.    Note,  15  L.  R.  A.  86. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  869. 

94  U.  S.  728-734,  24  L.  Ed.  246,  BLAKE  v.  BOBEBTSON. 

Where  the  only  point  of  diversity  In  two  stone-crushers  was  that  motive 
power  in  one  was  from  revolving  shaft  through  rods  and  levers,  and  in 
other  from  revolving  shaft  through  a  confined  column  of  water,  there,  was 
an  infringement. 

Approved  in  Crown  Cork  etc.  Co.  v.  Standard  Stopper  Co.,  136  Fed. 
207,  Painter  patent  No.  468,258,  for  bottle-stopper,  infringed  by  device 
of  Patterson  patent  No.  682,995 ;  Filley  v.  Littlefield  Stove  Co.,  30  Fed. 
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437,  declaring  an  infringement,  though  second  patentee  used  an  auxiliary 
flue;  Murphy  v.  Trenton  Rubber  Co.,  45  Fed.  570,  holding  though  clamps 
were  not  identical  their  functions  were  the  same;  Dudley  E.  Jones  Co. 
v.  Munger  Improved  Cotton  Mach.  Mfg.  Co.,  49  Fed.  67,  1  C.  C.  A.  158, 
holding  that  device  was  not  an  equivalent  of  valve  chamber,  etc.,  and 
there  was  no  infringement;  National  Cash  Register  Co.  v.  American 
Cash  Register  Co.,  53  Fed.  372,  3  C.  C.  A.  559,  holding  combination 
was  a  pioneer  invention,  although  none  of  the  mechanism  was  new; 
Westinghouse  v.  New  York  Air  Brake  Co.,  59  Fed.  597,  holding  infringe- 
ment not  avoided  by  dividing  one  element  into  two  parts;  S.  F.  Heath 
Cycle  Co.  v.  Hay,  67  Fed.  249,  holding  valid  a  combination  producing 
a  new  and  useful  result;  Blake  v.  Greenwood  Cemetery,  14  Blatchf. 
342,  Fed.  Cas.  1497,  arguendo. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  £.  R.  G.  124. 

Damages  for  infringement  must  be  proved;  they  are  not  to  be  presumed. 

Approved  in  Blake  v.  Greenwood  Cemetery,  21  Blatchf.  224,  party 

endeavoring  to  recover  damages  for  profits  must  prove  them;  Bell  v. 

United  States  Stamping  Co.,  32  Fed.  551,  holding  damages  could  not  be 

awarded  without  satisfactory  proof. 

.Where  an  original  machine  and  an  improvement  are  patented  by  dif- 
ferent parties,  neither  can  use  the  invention  of  the  other  without  his 
authority. 

Approved  in  Stonemetz  Printers  etc.  Co.  v.  Brown  etc.  Co.,  57  Fed.  604. 

Where  it  was  not  shown  how  much  of  the  profit  was  due  to  use  of  plain- 
tiff's patent,  he  is  only  entitled  to  nominal  damages  for  infringement. 

Approved  in  Kansas  City  Hay  Press  Co.  v.  Devol,  127  Fed.  366,  hold- 
ing where  patent  is  for  improved  part  only  of  machine,  other  parts  being 
open  to  defendant's  use,  burden  is  on  complainant  to  apportion  damages 
and  defendant's  profits  between  patented  and  unpatented  feature ;  Elgin 
Wind  etc.  Co.  v.  Nichols,  105  Fed.  783,  45  C.  C.  A.  49,  holding  in  suit 
for  infringement  of  improvements  of  patents  relating  to  windmills, 
burden  of  proof  is  on  complainant  to  show  what  part  of  profits  was  due 
to  improvement;  Warren  v.  Keep,  155  U.  S.  268,  39  L.  Ed.  145,  15  Sup. 
Ct.  84,  and  Kirby  v.  Armstrong,  10  Biss.  137,  5  Fed.  803,  both  following 
rule ;  Dobson  v.  Hartford  Carpet  Co.,  114  U.  S.  445,  29  L.  Ed.  179,  5  Sup. 
Ct.  948,  where  no  profits  were  shown,  nominal  damages  should  have  been 
awarded ;  Tilghman  v.  Proctor,  125  U.  S.  151,  31  L.  fid.  669,  8  Sup.  Ct. 
902,  in  determining  profits  derived  from  use  of  invention  instead  of  old 
process ;  Schillinger  v.  Gunther,  15  Blatchf.  310,  Fed.  Cas.  12,457,  hold- 
ing use  of  patent  so  slight  as  not  to  entitle  patentee  to  profits;  Calkins 
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v.  Bertrand,  10  Biss.  450,  8  Fed.  759,  Star  Salt  etc.  Co.  v.  Crossman, 
22  Fed.  Cas.  1133,  Maier  v.  Brown,  17  Fed.  737,  and  Reed  v.  Lawrence, 
29  Fed.  918,  all  holding  patentee  entitled  to  profits  arising  from  the 
direct  use  of  his  patent;  Creamer  v.  Bowers,  35  Fed.  208,  allowing 
damages  for  profit  on  machines  that  would  have  been  sold;  Hnnt  Bros. 
Fruit  Packing  Co.  v.  Cassidy,  53  Fed.  262,  3  C.  C.  A.  525,  holding  that 
only  nominal  damages  were  recoverable;  Holloway  v.  Dow,  54  Fed.  517, 
holding  improver  cannot  use  improved  machine. 

Distinguished  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Electric 
&  Mfg.  Co.,  173  Fed.  375,  97  C.  C.  A.  621,  and  Westinghouse  Electric 
&  Mfg.  Co.  v.  Wagner  Electric  ft  Mfg.  Co.,  173  Fed.  368,  97  C.  C.  A. 
621,  both  holding  where  infringement  is  only  of  improved  feature  of 
machine,  recovery  is  limited  to  portion  of  profits  arising  from  such 
feature;  dissenting  opinion  in  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  315, 
102  C.  C.  A.  497,  majority  holding  where  infringement  was  only  of  im- 
proved feature  of  machine,  recovery  was  limited  to  portion  of  profits 
arising  from  such  feature;  National  Folding-Box  etc.  Co.  v.  Elsas,  86 
Fed.  923,  30  C.  C.  A.  487,  refusing  to  reduce  from  damages  a  manu- 
facturer's profit. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  51  L.  R.  A.  805,  815. 

Burden  of  proof  as  to  profits  in  infringement  suit.    Note,  41  L.  R.  A. 
(N.  8.)  656. 

94  TX.  S.  734-740,  24  L.  Ed.  136,  JEROME  V.  McCARTER. 

Prior  mortgagees  are  not  necessary  parties  to  bill  for  foreclosure  of 
Junior  mortgage,  seeking  only  a  foreclosure  or  sale  of  the  equity  of  redemp- 
tion. 

Approved  in  Boatmen's  Bank  ▼.  Fritzlen,  135  Fed.  659,  68  C.  C.  A. 
288,  following  rule;  Golden  Cross  Min.  etc.  Co.  v.  Free  Gold  Min.  Co., 
154  Fed.  444,  83  C.  C.  A.  355,  agent  of  person  interested  is  not  necessary 
party  to  suit  where  no  relief  asked  against  him;  Bryan  v.  May,  9  App. 
D.  C.  390,  one  to  whom  judgment  debtor  conveys  equitable  interest  as 
security  is  not  necessary  party  to  creditor's  bill  to  sell  debtor's  interest 
subject  to  rights  of  grantee ;  Globe  Loan  etc.  Trust  Co.  v.  Eller,  61  Neb. 
228,  85  N.  W.  49,  holding  where  junior  mortgagee  foreclosed  mortgage 
\n  which  senior  mortgagee  was  not  party,  and  interest  of  mortgagor 
fixed  at  gross  appraised  value  less  amount  of  prior  mortgage,  the  sale 
was  regular;  Wabash  etc.  Ry.  Co.  v.  Central  Trust  Co.,  22  Fed.  144, 
following  rule ;  Woodworth  v.  Blair,  112  U.  S.  11,  28  L.  Ed.  616,  5  Sup. 
Ct.  7,  in  suit  to  foreclose  mortgage  on  entire  road,  an  intervening  prior 
mortgagee  of  part  of  the  lands  is  not  entitled  to  have  his  claim  paid 
by  receiver;  Hefner  v.  Northwestern  Life  Ins.  Co.,  123  U,  S.  754,  31 
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L.  Ed.  312,  8  Sup.  Ct.  340,  when  decree  sought  by  second  mortgagee 
is  a  sale  of  property  free  from  encumbrances,  and  first  mortgagee  is 
made  a  party,  he  is  barred  by  the  decree;  Bound  v.  South  Carolina  Ry. 
Co.,  59  Fed.  512,  where  bondholder  brings  foreclosure  suit,  and  prior 
lienholders,  made  parties,  by  cross-bills  pray  foreclosures,  counsel's  fees 
will  not  be  charged  on  the  fund  as  a  whole;  Hanna  v.  State  Trust  Co., 
70  Fed.  7,  SO  L.  E.  A.  204, 16  C.  C.  A.  586,  in  action  to  foreclose  second 
mortgage,  court  could  not  displace  liens  of  prior  mortgagees  by  issuing 
certificates;  McClure  v.  Adams,  76  Fed.  901,  where  suit  was  to  free 
lands1  liens,  purchaser  at  sale  acquired  a  title  superior  to  that  of  first 
mortgagee ;  Tug  River  Coal  etc.  Co.  v.  Brigel,  86  Fed.  822,  holding  mort- 
gagor and  mortgagee  are  only  indispensable  parties  in  suit  to  foreclose ; 
Compton  v.  Jesup,  68  Fed.  311,  15  C.  C.  A.  397,  per  Lurton,  J.,  main- 
taining that,  without  consent  of  prior  mortgagee,  the  only  remedy  of 
junior  lienor  is  to  redeem  and  foreclose. 

Distinguished  in  Woods  v.  Pittsburgh  etc.  Ry.  Co.,  99  Pa.  St.  108, 
holding  prior  lienors  estopped  by  their  long  delay. 

Effect  of  foreclosure  as  to  first  mortgagee  where  foreclosed  mort- 
gage is  subsequent  to  his.    Note,  80  Am.  Dee.  714,  716,  717. 

Where  full  indebtedness  of  first  mortgage  was  acknowledged  In  the 
Junior  mortgage,  expressly  made  subject  thereto,  mortgagors  or  their 
assignee  in  bankruptcy  are  estopped  to  deny  it. 

Approved  in  Crawford  v.  Washington  Northern  R.  Co.,  233  Fed.  966, 
second  mortgagee  under  mortgage  expressly  made  subject  to  prior  mort- 
gage cannot  defend  against  first  mortgage  on  ground  that  mortgagor,  be- 
fore execution  of  second  mortgage,  violated  agreement  as  to  use  of 
proceeds  of  first  mortgage ;  Mississippi  Valley  Trust  Co.  v.  Washington 
N.  R.  Co.,  212  Fed.  781,  mortgagee  of  junior  mortgage  which  recites 
priority  of  senior  mortgage  is  estopped  to  deny  validity ;  Pratt  v.  Nixon, 
91  Ala.  197,  8  South.  753,  recital  in  second  mortgage,  declaring  it  to  be 
such,  estops  second  mortgagee  from  denying  validity  of  first. 

Bill  to  foreclose  a  junior  mortgage,  filed  while  property  is  In  charge 
of  receiver  appointed  during  foreclosure  of  first  mortgage,  without  leave 
of  the  court,  will  be  sustained,  where  appellant  appeared,  answered  and 
made  no  objection  for  more  than  a  year. 

Approved  in  Ambrose  v.  Brown,  42  App.  D.  C.  31,  court  has  juris- 
diction of  subject  matter  of  suit  against  receiver  of  insolvent  corpora- 
tion appointed  by  it,  though  no  leave  to  sue  was  obtained. 

Where  mortgagor  is  declared  a  bankrupt,  after  bill  for  foreclosure  is 
filed  and  before  decree  is  entered,  bankrupt  court  does  not  have  absolute 
jurisdiction  to  administer  entirely  the  bankrupt's  property. 

Approved  in  In  re  Zotti,  186  Fed.  86,  Ann.  Gas.  1914A,  240,  108 
C.  C.  A.  196,  wherd  bank  paid  checks  of  depositor  in  ignorance  of  filing, 
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late  in  the  day  before,  of  involuntary  petition  in  bankruptcy,  and  re- 
ceiver made  no  demand  for  funds  until  checks  were  honored,  trustee 
could  not  recover  from  bank  amount  so  paid;  In  re  Mertens,  144  Fed. 
823,  75  C.  C.  A.  548,  where  pledgee  has  converted  security  into  money 
pursuant  to  contractual  rights,  he  may  prove  unsatisfied  balance  in 
bankruptcy ;  Thatcher  v.  Rockwell,  105  U.  S.  469,  26  L.  Ed.  950,  holding 
defendant  cannot  set  up  bankruptcy  as  bar  to  pending  suit  if  assignee 
consents  to  it;  Winchester  v.  Heiskell,  119  U.  S.  453,  30  L.  Ed.  464,  7 
Sup.  Ct.  283,  holding  assignee  having  appeared  in  State  court  was  bound 
by  the  decree ;  Toung  v.  Cardwell,  6  Lea,  172,  holding  assignee  in  bank- 
ruptcy, appointed  during  pendency  of  foreclosure  suit,  must  make  him- 
self a  party  to  assert  his  rights ;  Keller  v.  Smalley,  63  fex.  520,  holding 
assignee  did  not  have  same  power  to  attack  unrecorded  mortgage  as 
lienors. 

Right  of  foreclosure  on  default  in  payment  of  mortgage.    Note,  18 
E.  R.  G.  490. 

Mortgagor  or  his  assignee  In  bankruptcy  cannot  object  to  order  of 
priority  of  liens  as  decreed  by  court  on  mortgaged  property. 

Approved  in  Pusey  v.  Pennsylvania  Paper  Mills,  163  Fed.  672,  holding 
it  correct  practice  for  decree  for  sale  to  pay  liens  to  determine  their 
priority;  Pueblo  Trac.  &  E.  Co-  v.  Allison,  30  Colo.  341,  70  Pac.  425, 
holding  facts  did  not  justify  granting  receiver  right  to  build  mile  of 
railroad  against  protest  of  mortgagee;  Houston  Ice  etc.  Brewing  Co.  v. 
Fuller,  26  Tex.  Civ.  241,  63  S.  W.  1049,  holding  in  suit  where  receiver 
was  appointed  to  wind  up  affairs  of  firm,  the  expenses  of  receiver  were 
not  superior  to  that  of  mortgagee  of  firm. 

Distinguished  in  In  re  Byrne,  97  Fed.  764,  holding  employee's  wages 
to  extent  of  one  hundred  dollars  are  preferred  to  landlord's  lien  for  rent 
in  case  of  insolvency ;  Vermont  etc.  R.  R.  Co.  v.  Vermont  etc.  R.  R.  Co., 
50  Vt.  577,  holding  there  was  no  warrant  for  ordering  sale  of  property 
to  discharge  a  debt  created  by  such  management. 

Equity  should  preserve  the  mortgaged  property;  hence,  order  granting 
receiver  power  to  mortgage  further  the  mortgaged  property  to  secure  the 
completion  of  a  canal,  whose  completion  was  a  condition  of  the  grant  of 
the  mortgaged  property,  was  valid,  and  creditors  could  not  object. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Burbank  Power  etc.  Co.,  196 
Fed.  542,  holding  court  had  no  jurisdiction  to  order  receiver  of  water 
company  in  suit  to  foreclose  mortgage  to  issue  receiver's  certificates  in 
large  amounts,  at  instance  of  public  service  commission,  to  improve  and 
extend  works ;  Shepherd  v.  Pepper,  133  TJ.  S.  651,  38  L.  Ed.  716,  10  Sup. 
Ct.  446,  holding  case  was  a  proper  one  for  selling  the  property  as  an 
entirety ;  Kneeland  v.  Luce,  141  U.  S.  508,  36  L.  Ed.  886,  12  Sup.  Ct.  38, 
holding  issue  of  certificate  with  paramount  lien  to  subcontractors  was 
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proper;  Kent  v.  Lake  Superior  Ship  Canal  etc.  Co.,  144  U.  S.  89,  36 
L.  Ed.  357,  12  Sup.  Ct.  654)  holding  paramount  lien  of  receiver's  certifi- 
cate having  been  recognized  by  trustee  of  mortgage,  his  action  was 
within  the  discretion  imposed  by  the  deed;  Atkins  v.  Petersburg  R.  Co., 
3  Hughes,  318,  Fed.  Cas.  604,  holding  advances  made  to  meet  wages  pre- 
ferred to  mortgages;  Pennsylvania  R.  Co.  v.  Allegheny  etc.  R.  Co.,  48 
Fed.  144,  decreeing  a  sale  as  best  subserving  the  interest  of  all  parties; 
McLane  v.  Placerville  etc.  R.  R.  Co.,  66  Cal.  629,  6  Pac.  762,  holding  ex- 
penses of  receiver  in  caring  for  trust  property  a  lien  prior  to  claim  of 
bondholders;  Hale  v.  Nashua  etc.  R.  R.  Co.,  60  N.  H.  341,  holding  re- 
ceiver's expenditures  for  completing  and  operating  a  railroad  may  be 
made  a  preferred  claim ;  Hoover  v.  Montclair  etc.  Ry.  Co.,  29  N.  J.  Eq. 
5,  holding  court  will  authorize  receiver  to  charge  necessary  repairs  as  a 
first  lien ;  Gilbert  v.  Washington  City  etc.  R.  R.  Co.,  33  Gratt.  603,  hold- 
ing court  could  authorize  receiver  to  lease  another  road. 

Distinguished  in  Fidelity  Ins.  etc.  Co.  v.  Roanoke  Iron  Co.,  68  Fed.  625, 
626,  holding  court  of  equity  could  not  issue  certificates  which  would  be 
a  paramount  lien  in  order  to  carry  on  the  business. 

Receiver's  certificate.    Note,  Ann.  Oas.  19130,  45,  52. 

Priority  of  claims  against  property  in  receiver's  hands  over  recorded 
liens.    Note,  2  L.  R.  A.  (N.  8.)  1054. 

Pledgee  can  sell  pledge  after  an  adjudication  of  bankruptcy  against 
pledgor. 

Approved  in  In  re  Bacon,  210  Fed.  134,  126  C.  C.  A.  643,  trustee  in 
bankruptcy  takes  subject  to  subsisting  liens  and  equities;  First  Nat. 
Bank  v.  Lanz,  202  Fed.  119, 120  C.  C.  A.  271,  pledge  of  bankrupt's  goods 
made  more  than  four  months  before  bankruptcy  may  be  sold  during  that 
period;  In  re  Ironclad  Mfg.  Co.,  192  Fed.  319,  112  C.  C.  A.  94,  creditors 
of  bankrupt  corporation  holding  mortgage  bonds  as  collateral  will  not 
be  enjoined  from  selling  under  pledge;  In  re  Peacock,  178  Fed.  858, 
rights  of  pledgee  not  affected  by  appointment  of  trustee  in  bankruptcy; 
In  re  Standard  Laundry  Co.,  116  Fed.  478,  53  C.  C.  A.  644,  holding 
where  owner  of  mortgage  of  personal  property  sold  it  subject  to  mort- 
gage, upon  insolvency  of  purchaser,  the  proceeds  of  the  sale  of  the  prop- 
erty should  be  paid  to  the  mortgagee;  dissenting  opinion  in  Milliken- 
Helm  Commission  Co.  v.  C.  H.  Albers  Com.  Co.,  244  Mo.  58,  147  S.  W. 
1071,  majority  holding  pledgee  could  not  sell  chose  in  action  having  no 
market  value  for  nonpayment  of  debt  secured  without  aid  of  court  or 
authority  of  pledgor's  contract;  Fidelity  Ins.  etc.  Co.  v.  Roanoke  Iron 
Co.,  81  Fed.  449,  and  Jacquet  v.  Creditors,  38  La.  Ann.  867,  both  fol- 
lowing rule;  Yeatman  v.  New  Orleans  Sav.  Inst.,  95  U.  S.  766,  24  L.  Ed. 
590,  holding  assignee  in  bankruptcy  takes  property  subject  to  all  liens; 
Stewart  v.  Piatt,  101  U.  S.  739,  25  L.  Ed.  818,  holding  assignee  not 
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entitled  to  expenses  incurred  in  preference  to  mortgagees;  Davis  v. 
Friedlander,  104  U.  S.  575,  26  L.  Ed.  819,  holding  assignees  appearing 
in  suit  in  State  court  are  bound  by  the  decree;  Martin  v.  Bowen,  51 
N.  J.  Eq.  458,  26  Atl.  825,  holding  complainant  had  an  equitable  charge 
on  land  enforceable  against  assignee;  Dayton  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  37  Ohio  St.  215,  holding  bank  refusing  to  transfer  shares 
not  liable  to  pledgee  for  difference  in  their  value  at  time  of  subsequent 
transfer. 

Pledges.    Note,  49  Am.  Dec  784,  738. 

Conversion  of  pledged  property  by  invalid  sale.    Note,  43  L.  &•  A. 
743. 

Fraudulent  preference  by  bankrupt.    Note,  4  E.  &.  0.  85. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  and  expenditures.    Note,  137  Am.  St.  Rep.  490. 

Bills  of  review  in  Federal  courts  for  newly  discovered  evidence. 
Note,  14  Ann.  Gas.  194. 

Miscellaneous.  Cited  in  Franklin  Trust  Co.  v.  New  Jersey,  181  Fed. 
778,  104  C.  C.  A.  629,  as  illustration  of  equitable  power  with  reference 
to  payment  by  receiver  of  claims  not  strictly  enforceable ;  Bibber- White 
Co.  v.  White  River  Val.  etc.  R.  Co.,  115  Fed.  790,  53  C.  C.  A.  282,  hold- 
ing receiver  has  no  authority  to  issue  certificates  for  completing  rail- 
road and  to  make  same  lien  on  road  without  giving  bondholders  right 
to  be  heard;  Buck  Stove  &  Range  Co.  v.  Viokers,  80  Kan.  36,  101  Pac. 
670,  to  point  that  assignee  in  bankruptcy  may  prosecute  or  defend  suits 
pending  in  name  of  bankrupt,  but  need  not  make  himself  party. 

94  U.  8.  741-745,  24  L.  Ed.  190,  CORCORAN  y.  CHESAPEAKE  &  OHIO 
CANAL  CO. 

Opinion  of  Maryland  Court  of  Appeals  that  under  special  statute  au- 
thorizing canal  company  to  pledge  its  revenues  for  payment  of  preferred 
bonds  and  interest,  and  waiving  her  own  priority  on  those  revenues,  simple 
interest  only  was  meant,  and  not  interest  on  the  coupons,  is  conclusive  be- 
tween the  parties,  a  decree  having  been  passed  by  Circuit  Court  of  Balti- 
more city  making  such  a  distribution  of  the  revenues,  and  ordering  their 
payment. 

Approved  in  D'Arcy  v.  Staples  &  Sons  Co.,  161  Fed.  737,  88  C.  C.  A. 
606,  where  decree  is  general  in  terms,  opinion  filed  by  court  may  be 
looked  to  to  determine  what  questions  were  decided;  Stearns  v.  Law- 
rence, 83  Fed.  743,  28  C.  C.  A.  66,  holding  written  opinion  of  court, 
signed  and  filed,  is  competent  evidence  of  questions  adjudicated. 

Distinguished  in  Philadelphia  v.  Ridge  Ave.  Ry.  Co.,  142  Pa.  St.  493, 
24  Am.  St.  Rep.  515,  21  Atl.  983,  holding  party  not  estopped  from  set- 
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ting  up  the  unconstitutionality  of  a  statute,  the  action  not  being  the 
same. 

Parties  unwilling  to  Join  as  plaintiffs  are  often  made  defendants  in 
chancery  suits,  and  if  adverse  interests  as  between  codef  endants  are  decided, 
the  parties  having  had  a  hearing,  are  concluded  by  the  decree* 

Approved  in  Montgomery  v.  McDermott,  99  Fed.  504,  holding  suit  in 
equity  cannot  be  maintained  in  aid  of  attachment  when  complainant  was 
party  to  prior  suit  in  which  it  was  held  that  his  attachment  was  in- 
effectual; Emack  v.  Campbell,  14  App.  D.  C.  192,  persons  claiming 
mechanics'  liens  made  parties  in  suit  by  other  claimants  to  foreclose  liens 
need  not  file  cross-bill  to  participate  in  fund;  Georgia  etc.  R.  Co.  v. 
Wright,  124  Ga.  603,  53  S.  E.  254,  where  Federal  judgment,  rendered 
for  plaintiff  and  one  codefendant  obtained  severance  and  appealed  and 
reversed  judgment,  other  defendant  is  estopped  in  subsequent  State  suit 
against  appealing  defendant  from  setting  up  matter  which  might  have 
been  pleaded  in  Federal  suit ;  Dempster  v.  Sansingh,  244  111.  410, 91 N.  E. 
x492,  decree  determining  ownership  of  stock  as  between  coplaintiffs  suing 
to  redeem  same  is  binding  upon  them;  Scripps  v.  Sweeney,  160  Mich. 
179,  125  N.  W.  85,  where  validity  of  contract  was  brought  in  issue  as 
to  all  parties  under  cross-bill  of  defendant,  court  could  determine 
validity  and  rights  of  all  parties  under  it ;  City  of  El  Reno  v.  Cleveland- 
Trinidad  Paving  Co.,  25  Okl.  653,  27  L.  R.  A.  (N.  S.)  650,  107  Pac.  164, 
judgment  is  not  the  less  res  adjudicata  because  parties  in  subsequent  | 

suit  on  same  facts  are  differently  ranged,  when  all  matters  were  or  could 
have  been  adjudicated  in  former  suit;  Morgan  v.  Hart,  84  Wash.  506, 
147  Pac.  29,  judgment  of  dismissal  in  action  where  one  of  three  persons 
in  like  interest,  refusing  to  join  as  plaintiff,  was  made  defendant,  is 
binding  on  him;  Giblin  v.  North  Wisconsin  Lumber  Co.,  131  Wis.  267, 
120  Am.  St.  Rep.  1040,  111  N.  W.  501,  assignee  of  county  orders,  who, 
with  assignor,  was  defendant  to  action  in  which  orders  are  declared 
void,  is  in  privity  with  assignor,  and  judgment  is  binding  as  between 
them ;  Louis  v.  Brown,  109  U.  S.  167,  27  L.  Ed.  894,  3  Sup.  Ct.  95,  and 
Harmon  v.  Auditor,  123  111.  330,  5  Am.  St.  Rep.  505,  13  N.  E.  163,  both 
following  rule;  Flanagin  v.  Thompson,  9  Fed.  183,  holding  wife  could 
not  raise  same  objection,  though  subject  matter  was  different;  Snell  v. 
Campbell,  24  Fed.  884,  holding  former  suit  to  test  validity  of  tax  was 
a  bar  to  that  issue  in  action  to  set  aside  tax  sale;  South  Covington  etc. 
Ry.  Co.  v.  Gest,  34  Fed.  636,  holding  finding  of  court  as  to  validity 
of  coupons  was  res  judicata;  Stearns  v.  Lawrence,  83  Fed.  742,  28 
C.  C.  A.  66,  holding  finding  of  fact  conclusive  between  codef  endants ; 
Case  v.  Gorton,  33  Mo.  App.  606,  holding  judgment  is  conclusive  as  to 
every  material  matter  raised  by  the  pleadings ;  Glasner  v.  Weisberg,  43 
Mo.  App.  221,  holding,  where  intervening  party  was  discharged  on  pay- 
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ment  of  forty  dollars,  party  was  concluded  by  that  decision;  Baugert 
v.  Blades,  117  N.  C.  228,  23  S.  E.  180,  holding  judgment  deciding  title 
between  defendants  is  conclusive ;  Sioux  City  v.  Chicago  etc.  Ry.  Co.,  129 
Iowa,  702,  106  N.  W.  186,  arguendo. 

Distinguished  in  Phillips  v.  Branch  Mint  Min.  etc.  Co.,  27  S.  D.  366, 
131  N.  W.  313,  in  suit  to  foreclose  miner's  lien,  codefendant  filing  cross- 
bill against  company  to  foreclose  his  own  lien  is  not  entitled  to  have 
it  adjudicated  as  against  nonresident  mortgagee,  party  not  served  with 
cross-bill;  Gilmer  v.  Morris,  35  Fed.  687,  and  Gilmer  v.  Billings,  55  Fed. 
781,  holding  dismissal  of  bill  to  redeem  stock  on  account  of  staleness 
is  not  a  bar  to  suit  to  redeem  same  stock,  alleging  a  different  pledge. 

Judgment  as  res  judicata  between  codef endants  or  coplaintiffs  as  to 
matters  which  were,  or  might  have  been,  adjudicated.  Note,  27 
L.  R.  A.  (N.  8.)  652. 

Cestui  que  trust  is  bound  by  the  decree  against  his  trustee  in  the  matter 
of  the  triHrt. 

Approved  in  In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  where  creditors 
assigned  claim  to  committee  to  buy  from  receiver  property  of  insolvent 
and  sell  it  in  their  interest,  beneficial  interest  of  creditors  in  net  pro- 
ceeds of  claim  so  assigned  is  not  favorable  in  bankruptcy;  Fletcher  v. 
Ann  Arbor  R.  R.  Co.,  116  Fed.  481,  53  C.  C.  A.  647,  holding  fraud  of 
receiver  appointed  by  court  to  make  sale  under  foreclosure  in  selling 
for  less  than*  its  value  is  not  ground  for  setting  aside  sale  by  beneficiary 
in  mortgage  deed;  Mayor  etc.  of  City  of  Baltimore  v.  United  Rys.  etc. 
Co.,  108  Md.  70,  16  L.  R.  A.  (N.  S.)  1006,  69  Atl.  438,  holding  trustee 
of  mortgage  securing  bonds  properly  represented  bondholders  in  pro- 
ceedings to  release  property  not  needed  in  operation  of  mortgagor's 
business ;  Shryock  v.  Hensel,  95  Md.  628,  629,  53  Atl.  415,  holding  judg- 
ment in  action  to  foreclose  mechanic's  lien  in  which  other  lienholders 
were  made  defendants  is  not  res  judicata  as  to  such  defendants  on 
question  of  ownership  of  premises;  National  Marine  Bank  v.  Heller,  94 
Md.  219,  50  Atl.  523,  holding  ratification  of  auditor's  account  of  expenses 
allowed  by  receiver  of  insolvent  corporation  was  res  judicata  as  to 
receiver  and  creditors  who  had  opportunity  to  be  heard;  Orcutt  v.  Mc- 
Ginley,  96  Neb.  633,  148  N.  W.  591,  judgment  against  municipal  corpo- 
ration is  conclusive  on  its  taxpayers;  City  of  Austin  v.  Cahill,  99  Tex. 
191,  88  S.  W.  549,  in  mandamus  against  city  to  compel  payment  of 
original  bonds  out  of  taxes  levied  to  pay  interest  on  refunding  bonds, 
holders  of  such  refunding  bonds  are  not  necessary  parties,  they  being 
represented  by  city  as  trustee;  Richter  v.  Jerome,  123  U.  S.  246,  31 
L.  Ed.  137,  8  Sup.  Ct.  112,  holding  same;  Kent  v.  Lake  Superior  Ship 
Canal  etc.  Co.,  144  U.  S.  90,  36  L.  Ed.  358,  12  Sup.  Ct.  655,  holding 
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recognition  of  paramount  lien  of  receiver's  certificates  was  within  the 
discretion  of  the  trustee;  Farmers'  Loan  etc.  Co.  v.  Kansas  City  etc 
R.  Co.,  53  Fed.  185,  holding  trustee  has  power  to  hind  bondholders ;  Wat- 
kins  v.  Bryant,  91  Cal.  504,  27  Pac.  777,  holding  judgment  canceling 
deed  valid  against  creditors  represented  by  trustee;  Robertson  v.  Van 
Cleave,  129  Ind.  220, 15  L.  R.  A.  70,  26  N.  E.  900,  holding  decree  of  fore- 
closure binding  on  trustees  and  other  creditors;  Ray  v.  Hixon,  90  Wis. 
45,  48  Am.  St.  Rep.  901,  62  N.  W.  922,  holding  waiver  of  right  of  appeal 
by  assignee  binding  on  creditors. 

Representation    of   bondholders   by   mortgage   trustee.    Note,    16 

L.  R.  A.  (N.  S.)  1009. 

# 

One  sued  as  trustee  of  bonds  Is  bound  by  the  judgment  In  his  Individual 
capacity  as  owner  of  part  of  the  bonds. 

Approved  in  Brock  v.  Kirkpatrick,  72  S.  C.  501,  52  S.  E.  596,  where 
judgment  obtained  on  note  against  executor  was  allowed  as  claim  against 
estate  and  enrolled  in  probate  court  as  execution  issued,  it  is  prima  facie 
evidence  in  suit  by  creditor  to  subject  lands  of  devisees  to  payment  of 
debt;  Chandler  v.  White  Oak  Creek  Lumber  Co.,  131  Tenn.  52,  173 
S.  W.  450,  judgment  against  one  individually,  and  also  against  bene- 
ficiaries of  trust  of  which  he  was  trustee,  binds  him  as  trustee;  Craig- 
head v.  Daiton,  105  Ind.  76,  4  N.  E.  428,  holding  children  by  first  mar- 
riage, made  parties,  bound  by  decree  of  foreclosure ;  Bernard  v.  Merrill, 
91'  Me.  363,  40  Atl.  138,  holding  judgment  against  father  acting  for 
child  does  not  conclude  former. 

Distinguished  in  Keefe  v.  Malone,  3  McAr.  (D.  C.)  244,  verdict  at 
law  against  executor  is  not  evidence  against  him  in  subsequent  suit  when 
sued  as  devisee ;  Stockton  Building  etc.  Assn.  v.  Chalmers,  75  Cal.  334,  7 
Am.  St.  Rep.  174,  17  Pac.  230,  holding  action  against  personal  rep- 
resentatives does  not  affect  their  individual  rights. 

Mortgage  of  homestead — Effect  of  foreclosure  decree.    Note,  7  Am. 
St.  Rep.  176. 

94  XT.  8.  746-752,  24  Ii.  Ed.  222,  TATE  v.  NORTON. 

Loss  of  slaves  by  war  was  an  unforeseen  calamity,  and  administrator 
is  not  responsible  therefor. 

Approved  in  Clay  v.  Field,  138  U.  S.  474,  34  L.  Ed.  1048,  11  Sup.  Ct. 
423,  holding  surviving  partner  not  responsible  for  slaves  freed  by  war. 

Liabilities  of  estates  of  decedents  upon  contracts,  and  for  torts 
of  executors  and  administrators.    Note,  52  Am.  St.  Rep.  119. 

Accounts  of  an  administrator  settled  by  probate  court  are  conclusive 
until  impeached  for  fraud  or  mistake  in  a  direct  proceeding  in  equity  insti- 
tuted for  that  purpose. 
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Approved  in  Towles  v.  First  Nat.  Bank,  54  Fed.  565,  holding  that  ex- 
elusive  jurisdiction  of  probate  courts  will  be  recognized  by  Federal 
courts;  Pulliam  v.  Pulliam,  10  Fed.  30,  holding  equity  jurisdiction  of 
Federal  courts  not  affected  by  settlements  in  State  courts. 

Remedy  of  distributee  as  to  accounting  without  notice  to  or  ap- 
pearance by  him.    Note,  63  L.  R.  A.  104. 

Land  of  decedent  In  hands  of  helm  is  subject  to  his  debts. 
Approved  in  Hall  v.  Brewer,  40  Ark.  441,  where  creditor's  debt  has 
not  been  paid  or  has  come  into  existence  after  administration,  he  may 
subject  lands  of  decedent  in  hands  of  heirs  to  his  claim. 

04  XT.  8.  753-762,  24  L.  Ed.  170,  COLLINS  ▼.  GILBERT. 

Title  of  bona  fide  holder  for  value  of  draft  is  not  impeached  by  fact 
that  first  holder  misappropriated  the  acceptance. 

Approved  in  In  re  Troy  &  Cohoes  Shirt  Co.,  136  Fed.  427,  where  one 
discounting  notes  knew  president  and  treasurer  of  corporation  who  made 
notes  were  also  members  of  firm  for  whose  accommodation  notes  made, 
discounter  not  charged  with  notice  of  their  true  character;  Brooklyn 
City  R.  R.  Co.  v.  Nat.  Bank  of  the  Republic,  102  U.  S.  38,  26  L.  Ed.  70, 
holding  bona  fide  holder  without  notice  is  not  affected  by  fact  that 
note  was  indorsed  as  security  for  an  antecedent  debt;  Saloy  v.  Nat. 
Bank,  39  La.  Ann.  93,  1  South.  659,  holding  vendor  depositing  with 
notary  passing  title  money  to  cancel  same  incurs  the  risk  of  the  deposit ; 
Cover  v.  Myers,  75  Md.  419,  32  Am.  St.  Rep.  398,  23  Atl.  851,  one  re- 
ceiving negotiable  paper  free  from  equities  can  pass  it  with  like  im- 
munity. 

Negotiable  instruments.    Note,  11  Am.  St.  Rep.  315,  323,  324. 

To  defeat  rights  of  bona  fide  holder  for  value  of  promissory  note, 
claimed  to  have  been  procured  by  fraud,  it  must  be  shown  he  had  notice 
of  such  Infirmity. 

Approved  in  Cropely  v.  Eyster,  9  App.  D.  C.  379,  following  rule ;  Wash- 
ington &  Canonsburg  Ry.  Co.  v.  Murray,  211  Fed.  445, 128  C.  C.  A.  112, 
purchaser  before  maturity  of  note  of  corporation  payable  to  itself,  and 
executed  and  indorsed  by  treasurer,  held  entitled  to  recover  thereon, 
though  by-laws  not  known  to  bank  required  president  to  execute  note; 
First  Nat.  Bank  v.  Moore,  148  Fed.  957,  958,  78  C.  C.  A.  581,  purchaser 
of  note  -for  value  before  maturity  is  not  deprived  of  character  of  bona 
fide  purchaser  by  proof  that  he  took  with  notice  of  circumstances  which 
would  put  ordinarily  prudent  man  on  inquiry  to  ascertain  facts ;  Gamble 
v.  Rural  Independent  School  Dist.,  132  Fed.  521,  one  obtaining  bond 
from  prior  holder  for  legal  services  rendered  to  full  value  of  bond  is 
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bona  fide  holder,  where  bond  not  due  and  he  had  no  notice  of  defects; 
Meyer  v.  Lovdal,  6  Cal.  App.  378,  92  Pac.  325,  evidence  held  not  to 
raise  presumption  indorsees  knew  of  invalidity  of  note;  Catholic  Univer- 
sity v.  Waggaman,  32  App.  D.  C.  314,  indorsement  before  maturity  is 
presumed;  Pape  v.  Hartwig,  23  Ind.  App.  337,  55  N.  E.  272,  holding  in 
action  by  purchaser  of  notes  against  maker  where  defense  was  that 
notes  were  given  for  patent  right,  evidence  as  to  plaintiff's  mode  of 
loaning  money  was  not  admissible;  Scandinavian  American  Bank  v. 
Johnston,  63  Wash.  201,  115  Pac:  108,  mere  suspicion  of  infirmity  in 
note  does  not  put  on  indorsee  duty  to  inquire;  Brown  v.  Spofford,  95 
U.  S.  483,  24  L.  Ed.  508,  holding  bona  fide  holder  is  unaffected  by 
equities  between  original  parties  of  which  he  has  no  notice;  Tescher  v. 
Merea,  118  Ind.  588,  21  N.  E.  316,  the  only  question  is,  Did  purchaser 
know  of  the  fraud  f  Pond  v.  Agricultural  Works,  50  Iowa,  600,  holding 
plaintiff  could  recover,  notwithstanding  mala  fides  of  treasurer;  Fairex 
v.  Bier,  37  La.  Ann.  825,  holding  transferee  without  notice  of  defect 
gets  a  good  title ;  Herlow  v.  Orman,  3  N.  M.  350,  6  Pac.  937,  presuming 
transfer  of  note  before  maturity  was  in  good  faith  and  without  notice 
of  any  infirmity ;  Shirk  v.  Mitchell,'  137  Ind.  195,  36  N.  E.  853 ,  Holden 
v.  Phoenix  etc.  Co.,  168  Mass.  572,  47  N.  E.  242,  and  Herman  v.  Gunter, 
83  Tex.  68,  29  Am.  St.  Rep.  634,  18  S.  W.  429,  all  holding  maker  must 
prove  failure  of  consideration  and  knowledge  of  indorsee ;  Frank  v. 
Lilienfeld,  33  Gratt.  390,  to  invalidate  title  of  bona  fide  holder  of 
negotiable  instrument,  actual  fraud  must  be  shown ;  Gutwillig  v.  Stumes, 
47  Wis.  433,  2  N.  W.  778,  holding  payee's  agreement  to  compromise  would 
not  affect  indorsee  without  notice. 

Actual  possession  of  negotiable  instrument,  payable  to  bearer  or  in- 
dorsed in  blank,  is  plenary  evidence  of  title  In  the  holder,  until  other  evi- 
dence is  produced  to  control  it. 

Approved  in  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  828,  94  C.  C.  A. 
346,  following  rule ;  Melton  v.  Pensacola  Bank  etc.  Co.,  190  Fed.  132,  111 
C.  C.  A.  166,  in  suit  on  note  by  one  claiming  to  be  purchaser,  admis- 
sion in  answer  that  note  had  been  indorsed  by  payee  waives  proof  of 
indorsement;  Salmon  v.  Rural  Independent  School  Disk,  125  Fed.  242, 
holding  holder  of  school  bonds  illegally  issued  has  burden  of  proving 
good  faith;  Sinkler  v.  Siljan,  136  CaL  362,  68  Pac.  1026,  holding  in 
order  to  create  presumption  of  knowledge  of  facts  impeaching  note  pro- 
cured by  fraud,  it  must  be  shown  that  plaintiff  had  knowledge  of  facts ; 
Marks  v.  Munson,  59  Colo.  445,  149  Pac.  442,  where  execution  of  note 
is  put  in  issue,  signature  must  be  proved;  Jones  v.  Stoddard,  8  Idaho, 
219,  67  Pac.  651,  assignment  of  mortgage  does  not  make  purchaser  of 
note  which  it  secures  an  assignee;  Hillard  v.  Taylor,  114  La.  893,  38 
South.  598,  applying  rule  where  ostensible  owner  fraudulently  mort- 


823  COLLINS  v.  GILBERT.  94  U.  S.  753-762 

gaged  property  and  negotiated  mortgage  paper  to  third  person;  Pium- 
mer  v.  Park,  62  Neb.  667,  87  N.  W.  534,  holding  possession  of  note  and 
mortgage  is  evidence  of  ownership;  dissenting  opinion  in  Warman  v. 
First  Nat.  Bank  of  Akron,  Ohio,  185  111.  66,  57  N.  E.  8,  9,  holding 
possession  of  notes  indorsed  in  blank  is  prima  facie  evidence  of  owner- 
ship ;  Bank  of  North  America  v.  Ellis,  6  Sawy.  98,  Fed.  Cas.  859,  Solo- 
mon v.  Brodie,  10  Colo.  App.  359,  50  Pac.  1047,  Cochrane  v.  Dickenson, 
40  La.  Ann.  132,  3  South.  843,  and  Halsted  v.  Colvin,  51  N.  J.  Eq.  398, 
26  Atl.  932,  all  following  rule;  Brown  v.  Spofford,  95  U.  S.  478,  24 
L.  Ed.  510,  holding  bona  fide  holder  is  unaffected  by  equities  between 
original  parties  not  brought  to  his  notice;  Omaha  Hotel  Co.  v.  Wade, 
97  U.  S.  24,  24  L.  Ed.  920,  holding  defense  that  defendants  are  not 
bona  fide  holders,  being  without  proof,  must  fail;  Pana  v.  Bowler,  107 
U.  S.  542,  27  L.  Ed.  429,  2  Sup.  Ct.  715,  holding  irregularity  in  con- 
ducting the  election  will  not  overcome  this  presumption;  Dawson  Town 
&  Gas  Co.  v.  Woodhull,  67  Fed.  452,  14  C.  C.  A.  464,  holding  it  unneces- 
sary for  plaintiff  to  show  ownership  of  note  before  reading  it  in  evi- 
dence ;  Atlas  Nat.  Bank  v.  Holm,  71  Fed.  492,  19  C.  C.  A.  94,  to  deprive 
one  of  the  character  of  a  bona  fide  holder  bad  faith  must  be  shown; 
Farrell  v.  Lovett,  68  Me.  331,  28  Am.  Rep.  63,  one  taking  negotiable 
paper  for  value  in  the  ordinary  course  of  business  has  good  title ;  Coler 
v.  County  Commrs.  of  Santa  Fe,  6  N.  M.  128,  27  Pac.  628,  holding  pro- 
duction of  coupons  was  a  prima  facie  presumption  that  plaintiff  became 
a  holder  for  value;  dissenting  opinion  in  Nichols  v.  Baker,  75  Me.  341, 
majority  holding  note  with  fraudulent  inception  is  void  in  hands  of 
third  person  with  notice. 

Distinguished  in  Cuyler  v.  Wallace,  183  N.  Y.  300,  76  N.  E.  3,  where 
policy  insuring  son  was  assigned  to  father,  and  after  death  of  latter  it 
is  found  in  son's  possession  without  written  reassignment,  son  not  pre- 
sumed to  be  bona  fide  holder. 

What  amount  paid  constitutes  purchaser  for  value.    Note,  84  Am. 
Dec.  403. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  R.  A.  326,  328. 

It  Is  presumed  that  bill  or  note  given  in  evidence,  duly  indorsed,  was 
Indorsed  at  date  of  the  instrument  or  at  least  antecedently  to  its  coming 
due. 

Approved  in  Good  v.  Martin,  95  U.  S.  94,  24  L.  Ed.  342,  holding  one 
indorsing  before  delivery  is  liable  as  maker. 

If  note  or  bill  is  founded  in  fraud,  or  was  fraudulently  obtained  and 
put  in  circulation,  indorsee  must  prove  that  he  paid  value/ 

Approved  in  Hogg  v.  Thurman,  90  Ark.  98,  17  Ann.  Gas.  383,  117 
S.  W.  1072,  maker  of  note  proving  fraud  in  its  inception  may  show  in- 
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dorsee  gave  inadequate  price  therefor;  Parsons  v.  Utiea  Cement  Co., 
82  Conn.  337,  135  Am.  St.  Rep.  278,  73  AtL  787,  where  note  sued  on 
was  shown  to  have  passed  to  fraudulent  holder,  burden  was  on  plaintiff 
to  show  bona  fide  purchase;  Thurston  v.  McLellan,  34  App.  D.  C.  301, 
assignee  for  value  of  non-negotiable  instrument  takes  subject  to  equities 
against  assignor;  Tabor  v.  Merchants'  Nat.  Bank,  48  Ark.  458,  3  Am. 
St.  Rep.  243,  3  S.  W.  807,  Davis  v.  Seeley,  71  Mich.  219,  38  N.  W.  906, 
Totten  v.  Bucy,  57  Md.  453,  and  Rische  v.  Planters'  Nat.  Bank,  84  Tex. 
420,  19  S.  W.  611,  all  following  rule;  Lilienthai's  Tobacco  v.  United 
States,  97  U.  S.  266,  24  L.  Ed.  905,  holding  plaintiff  may  rest  when  he 
has  made  out  a  prima  facie  case;  Hinkley.v.  National  Bank,  77  Ind. 
476,  one  accepting  a  bill  for  accommodation  cannot  impose  upon  indorsee 
burden  of  showing  he  paid  value  before  maturity;  Pugh  v.  Moore,  44 
La.  Ann.  245,  10  South.  723,  holding  State  bond  fraudulently  reissued  is 
subject  to  defense;  State  v.  Hart,  46  La.  Ann.  51,  14  South.  511,  where 
treasurer  pledged  void  bonds,  a  repledgee  cannot  defend  against  suit  by 
State ;  City  Nat.  Bank  v.  Hickox,  4  N.  M.  214,  5  N.  M.  30,  16  Pac.  914, 
holding  there  was  not  sufficient  evidence  of  fraud  to  compel  plaintiff 
to  prove  payment  in  full ,  Farmers'  etc.  Trust  Co.  v.  Canada  etc.  Ry.  Co., 
127  Ind.  268,  11  L.  R.  A.  747,  26  N.  E.  789,  both  arguendo. 

94  XT.  8.  762-767,  2A  L.  Ed.  313,  FORBES  V.  ORACET. 

Congress  has  recognized  the  possessory  rights  of  miners,  as  ascertained 
among  themselves,  by  the  rules  which  have  become  the  laws  of  mining 
districts  as  to  claims. 

Approved  in  O'Connell  v.  Pinnacle  Gold  Mines  Co.,  131  Fed.  109,  on 
death  of  locator  unpatented  mining  claims  passed  to  administrator  as 
part  of  estate  and  not  to  heirs  as  grantees  of  government;  Cosmos  Ex- 
ploration Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  16,  61  L.  R.  A.  230,  50 
C.  C.  A.  79,  holding  lands  were  not  "vacant  and  open  to  settlement" 
when  they  were  actually  occupied  by  persons  engaged  in  exploring  for 
oil;  Buchner  v.  Mailoy,  155  Cal.  256,  100  Pac.  688,  code  provisions  for 
determining  conflicting  claims  to  land  do  not  apply  to  mining  claims  on 
public  lands;  Boise  City  v.  Boise  City  Canal  Co.,  19  Idaho,  725,  115 
Pac.  507,  where  canal  was  constructed  and  operated  before  issuance  of 
town-site  patent  to  lands  extending  over  it,  city  could  not  compel  owner 
to  bridge  canal;  Parkersville  Drainage  Dist.  v.  Wattier,  48  Or.  339,  86 
Pac.  777,  court  will  take  judicial  notice,  under  adt  of  July  26,  1866,  of 
custom  of  appropriation  of  water;  Broder  v.  Natoma  Water  etc.  Co., 
101  U.  S.  276,  25  L.  Ed.  791,  holding  act  of  1866  expressly  confirmed  to 
owners  of  canal  a  pre-existing  right ;  Del  Monte  Min.  Co.  v.  Last  Chance 
Min.  Co.,  171  U.  S.  62,  43  L.  Ed.  75,  19  Sup.  Ct  63,  discussing  mining 
legislation  respecting. location  of  claims;  Northern  Pac.  R.  Co.  v.  San- 
ders, 49  Fed.  135,  1  C.  C.  A.  192,  holding,  under  act  of  1864,  granting 
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lands  to  Northern  Pacific  Railroad,  person  could  take  tip  mining  claims 
in  reserved  lands ;  Isaacs  v.  Barber,  10  Wash.  131,  45  Am.  St.  Rep.  777, 
SO  L.  R.  A.  675,  38  Pao.  874,  holding  right  of  prior  appropriator  to  use 
of  water  upon  public  lands  exists  as  part  of  the  laws  and  customs ;  Burns 
v.  Schoenfeld,  1  CaL  App.  124,  81  Pac.  714,  arguendo. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Rep.  158. 

Ore  detached  from  the  soil  becomes  personal  property  of  miner.  It  is 
free  from  any  lien  or  title  of  the  United  States  and  is  subject  to  State 
taxation  and  sale  for  unpaid  taxes. 

Approved  in  In  re  McCarty's  Estate,  3  Alaska,  251,  gold  taken  from 
placer  claim  becomes  personal  property;  Buford  v.  Houtz,  133  U.  S.  332, 
33  L.  Ed.  622,  10  Sup.  Ct.  309,  holding  person  not  liable  if  his  stock 
grazes  on  uninclosed  land  of  neighbor;  Johnston  v.  Harrington,  5  Wash. 
St.  77,  31  Pac.  317,  one  quarrying  stone  on  public  lands  becomes  its 
owner. 

Exemption  from  taxation  or  assessments  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Rep.  348. 

Exemption  of  public  property  from  taxation.    Note,  22  E.  R.  0.  446. 

Nevada  statute,  making  tax  on  ores  a  lien  on  "mines  and  mining 
claims,"  meant  to  distinguish  between  cases  where  miner  is  owner  of  soil 
and  where  he  has  only  a  mining  claim,  and  does  not  interfere  with  property 
of  United  States. 

Approved  in  McKinley  Creek  Mining  Co.  v.  Alaska  United  Mining 
Co.,  183  U.  S.  572,  46  L.  Ed.  335,  22  Sup.  Ct.  87,  holding  sufficient  loca- 
tion of  placer  mining  claims  is  made  by  notice  upon  stump  of  claim  run- 
ning fifteen  hundred  feet  along  creek  and  three  hundred  feet  each  way 
from  center  of  creek;  Earhart  v.  Powers,  17  Ariz.  57,  59,  148  Pac. 
287,  288,  "mining  claim"  may  be  taxed  to  owner  as  personalty;  North- 
ern Pac.  Ry.  Co.  v.  Mjelde,  48  Mont.  302,  137  Pac.  391,  reservation  of 
mineral  rights  on  sale  of  land  is  not  "mine"  under  tax  laws;  Black  v. 
Elkhorn  Min.  Co.,  49  Fed.  550,  553,  holding  mining  claim  is  subject  to 
dower;  Bonner  v.  Meikle,  82  Fed.  700,  holding  occupants  improving  lots 
in  town  located  on  public  land  have  a  possessory  right  entitling  them 
to  contest  issuance  of  patent  to  one  claiming  mining  claim;  Hopkins  v. 
Hudson,  107  Ind.  195,  8  N.  E.  93,  holding  miner's  lien  does  not  bind 
property  of  a  lessor. 

Interest  in  minerals  as  taxable  separately  from  land.  Note,  15  Ann. 
Gas.  514. 

What  constitutes  real  estate  for  tax  purposes.  Note,  15  L.  R.  A. 
297. 


94  U.  S.  762-767         NOTES  ON  U.  S.  REPORTS.  826 

Effect  of  grant  of  surface  and  of  mines  to  different  persons.    Note, 
17  E.  R.  0.  475. 

Mining  claims  on  public  lands  are  property  in  fullest  sense  of  the  word, 
and  may  be  sold,  transferred,  mortgaged  and  inherited  without  infringing 
title  of  United  States. 

Approved  in  Overgaard  v.  Westerberg,  3  Alaska,  173,  Worthen  v.  Sid- 
way,  72  Ark.  225,  79  S.  W.  781,  and  Van  Ness  v.  Rooney,  160  Cal.  136, 
116  Pac.  394,  all  following  rule;  Trinity  Gold  Dredging  etc.  Co.  v.  Beau- 
dry,  223  Fed.  742,  139  C.  C.  A.  269,  and  Bradford  v.  Morrison,  212  U.  S. 
394,  395,  58  L.  Ed.  567,  29  Sup.  Ct.  349,  both  holding  title  of  locator 
of  mining  claim  is  capable  of  being  inherited ;  Elder  v.  Wood,  208  U.  S. 
232,  52  L.  Ed.  466,  28  Sup.  Ct.  263,  mining  location  is  subject  to 
taxation;  United  States  v.  Rizzinelli,  182  Fed.  683,  rule  applies  where 
claim  located  on  forest  reserve ;  Reed  v.  Munn,  148  Fed.  757,  80  C.  C.  A. 
215,  title  of  locator  of  unpatented  mining  claim  passes  to  purchaser 
under  him  wbo  bas  prior  equity  over  claimant  of  prior  equitable  interest ; 
O  'Connell  v.  Pinnacle  Gold  Mines  Co.,  140  Fed.  855,  4  L.  R.  A.  (N.  S.) 
919,  12*  C.  C.  A.  645,  possessory  right  of  mining  locator  who  has  not 
applied  for  patent  passes  by  descent  to  heirs  and  may  be  administered 
by  personal  representatives;  Elliott  v.  Elliott,  3  Alaska,  360,  upholding 
grubstake  agreement  to  locate  mining  claims;  Chilberg  v.  Consumers 
Milk  Co.,  3  Alaska,  238,  owner  of  mining  claim  over  which  town-site 
patent  is  sought  to  be  extended  need  not  file  adverse  claim ;  McQuillan  v. 
Tanana  Electric  Co.,  3  Alaska,  116,  owner  of  "placer  mining  claim  may 
recover  treble  damages  for  trespass  in  removing  timber  therefrom; 
Cascaden  v.  Dunbar,  2  Alaska,  411,  oral  grubstake  contract  is  not  within 
statute  of  frauds;  Copper  River  Min.  Co.  v.  McClellan,  2  Alaska,  143, 
applying  rule  in  action  to  establish  trust  in  mining  claims  based  on  oral 
contract  of  agency;  Tyee  Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  449, 
limitations  begin  to  run  in  favor  of  adverse  possessor  of  part  of  min- 
ing claim  from  time  of  location  and  not  from  date  of  patent;  Bradford 
v.  Morrison,  10  Ariz.  215,  86  Pac.  7,  unpatented  mining  claim  is  real  prop- 
erty subject  to  lien  of  docketed  judgment;  Blake  v.  Thome,  2  Ariz.  350, 
16  Pac.  271,  holding- one  conveying  mining  location  is  estopped  to  deny 
validity  of  location;  Alexander  v.  Sherman,  2  Ariz.  329,  16  Pac.  46, 
holding  after  delivery  of  certificate  of  sale  under  foreclosure  of  mort- 
gage upon  mining  claims,  attempt  on  part  of  mortgagors  to  abandon 
location  so  that-  relocations  might  be  made  to  defeat  mortgage  lien  is 
void;  Wallace  v.  Hudson,  170  Cal.  599,  150  Pac.  989,  possessory  right 
of  locator  passes  to  heirs  at  death;  Butte  Hardware  Co.  v.  Frank,  25 
Mont.  349,  65  Pac.  3,  holding  judgment  lien  on  unpatented  mining  claim 
is  not  lost  by  transfer  of  claim;  Harvey  Coal  &  Coke  Co.  v.  Dillon,  59 
W.  Va.  609,  6  L.  R.  A.  (N.  S.)  628,  53  S.  E.  930,  lease  of  land  for  coal 
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mining  and  coke  manufacturing  is  property  subject  to  taxation;  Cobban 
v.  Meagher,  42  Mont.  408,  113  Pac.  292,  surface  ground  of  unpatented 
mining  claim  used  for  other  than  mining  purposes  and  having  separate 
value  is  taxable*;  Belk  v.  Meagher,  104  U.  S.  283,  26  L.  Ed.  737,  holding 
actual  possession  is  not  essential  to  validity  of  title  obtained  by  a  valid 
location;  Manuel  v.  Wulff,  152  U.  S.  511,  38  L.  Ed.  534,  14  Sup.  Ct.  653, 
holding  deed  of  mining  claim  to  alien  can  only  be  questioned  by  govern- 
ment; Black  v.  Elkhorn  Min.  Co.,  163  U.  S.  449,  41  L.  Ed.  223, 16  Sup.  Ct. 
1102,  holding  property  of  locator  having  only  a  possessory  right  is  not 
subject  to  dower;  St.  Louis  Min.  etc.  Co.  v.  Montana  Min.  Co.,  171  U.  S. 
655,  43  L.  Ed.  322,  19  Sup.  Ct.  63,  holding  contract  for  sale  of  location 
of  mining  claim  will  be  enforced;  Black  v.  Elkhorn  Min.  Co.,  52  Fed. 
860,  861,  3  C.  C.  A.  312,  holding  there  is  no  dower  in  possessory  right 
given  to  locator  of  a  mining  claim;  Gillis  v.  Downey,  85  Fed.  487,  29 
C.  C.  A.  286,  holding  ownership  not  essential  to  maintenance  of  action  to 
quiet  title  of  mining  claim ;  Ex  parte  Gaines,  56  Ark.  230,  19  S.  W.  603, 
holding  lessee  of  land  of  United  States  not  exempt  from  State  taxation; 
Suessenbach  v.  First  Nat.  Bank,  5  Dak.  497,  41  N.  W.  666,  holding 
property  right  prior  to  issuance  of  patent  may  be  transferred ;  McFeters 
v.  Pierson,  15  Colo.  204,  22  Am.  St.  Rep.  390,  24  Pac.  1077,  holding  that 
a  mining  claim  is  real  property;  Mt.  Rosa  etc.  Land  Co.  v.  Palmer,  26 
Colo.  56,  77  Am.  St.  Rep.  245,  56  Pac.  178,  holding  locator's  claim  will 
support  an  action  to  quiet  title ;  Duggan  v.  Davey,  4  Dak.  123,  26  N.  W. 
891,  holding  patentee  has  right  to  challenge  the  right  of  any  intruder 
within  the  lines  of  his  claim;  Belk  v.  Meagher,  3  Mont.  80,  holding  re- 
entry during  life  of  right  of  first  locator  is  void ;  Silver  Bow  etc.  Co.  v.' 
Clark,  5  Mont.  414,  5  Pac.  575,  holding  prior  mining  location  not  af- 
fected by  town-site  entry;  State  v.  Central  Pac.  R.  R.  Co.,  21  Nev.  256, 
30  Pac.  687,  holding  assessing  of  possessory  claim  does  not  affect  title 
of  United  States;  Gorman  Min.  Co.  v.  Alexander,  2  S.  D.  563,  51  N.  W. 
347,  holding  alien  acquired  and  held  title  of  locator;  Reagan  v.  Mc- 
Kibben,  11  S.  D.  277,  76  N.  W.  946,  holding  agreement  to  convey  min- 
ing claim,  after  its  location,  must  be  in  writing;  Phoenix  Min.  Co.  v. 
Scott,  20  Wash.  50,  54  Pac.  778,  holding  possessory  right  of  a  locator 
is  not  community  property;  dissenting  opinion  in  Tibbitts  v.  Ah  Tong, 
4  Mont.  546,  2  Pac.  765,  majority  holding  mining  claim  transferred  to 
an  alien  reverts  to  the  government;  South  End  Min.  Co.  v.  Tinney,  22 
Nev.  43,  62,  35  Pac.  97,  105,  majority  holding  if  applicant  fails  to  do 
assessment  work  mine  may  be  relocated. 

Distinguished  in  Topeka  etc.  Security  Co.  v.  McPherson,  7  Okl.  345, 
54  Pac.  493,  Okl.  Stats.  1893,  c.  70,  art.  I,  par.  15,  undeeded  town-site 
lots  in  government  town  sites  pending  contest  in  Land  Department  are 
not  taxable,  but  improvements  thereon  are  taxable;  Horsky  v.  Moran, 
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21  Mont.  362,  53  Pae.  1070,  holding  deed  under  town-site  patent,  of  claim 
under  a  placer  location,  was  voidable. 

Actions    by    stockholders    on    behalf    of    corporations.    Note,    97 
Am.  St.  Rep.  42,  46,  47. 

Miscellaneous.  Cited  in  Burns  v.  Clark,  133  Cal.  636,  66  Pac.  13, 
holding  laborer  employed  by  owner  of  mine  to  excavate  well  site  on 
public  land  is  entitled  as  first  taker  to  pocket  of  gold  not  on  location ;  Ah 
Kle  v.  McLean,  3  Idaho,  544,  32  Pac.  202,  holding  prior  to  act  of  Congress, 
March  3,  1887,  known  as  "alien  act/'  aliens  could  hold  mining  ground 
in  Idaho. 

94  U.  8.  767-772,  24  L.  Ed.  315,  UPPINCOTT  v.  MITCHELL. 

Court  will  examine  whole  Instrument  creating  an  equitable  separate 
estate  in  wife,  and  rather  with  view  to  intent  than  the  language  used. 

Approved  in  Roberts  v.  Stevens,  84  Me.  327,  17  L.  B.  A.  268,  24  Atl. 
874,  construing  gift  to  son  for  life  of  annual  income  of  a  trust  estate. 

Effect  of  purchase  by  and   deed  to   married   woman.    Note,   57 
Am.  Dec.  195. 

Construction  of  State  courts  of  statute  as  to  wife's  property  is  a  rule 
of  property,  and  Federal  courts  are  bound  by  it. 

Approved  in  Yocum  v.  Parker,  134  Fed.  212,  67  C.  C.  A.  227,  Federal 
court  follows  latest  of  conflicting  State  decisions  interpreting  local 
statutes  relating  to  construction  of  wills  and  conveyances;  dissenting 
opinion  in  James  v.  Gray,  131  Fed.  413,  1  L.  B.  A.  (N.  8.)  321,  65 
C.  C.  A.  385,  majority  holding  loan  by  wife  to  husband  is  provable 
against  his  bankrupt  estate,  irrespective  of  its  enforceability  under 
State  law. 

In  Alabama,  mortgage  executed  upon  a  statutory  separate  estate  by 
wife  for  husband's  benefit  Is  void. 

Approved  in  Seitz  v.  Seitz,  11  App.  D.  C.  374,  construing  "sole  use" 
in  deed  to  two  persons  to  mean  exclusive  and  not  several  use. 

Distinguished  in  Scott  v.  Ward,  35  Ark.  481,  in  Arkansas,  a  wife  may 
mortgage  her  real  estate  for  husband's  debts. 

Conveyance  to  wife,  in  Alabama,  'to  have  and  to  hold  same  to  her 
sole  use  and  behoof  forever,"  did  not  vest  an  equitable,  as  distinguished 
from  a  statutory  separate  estate. 

Approved  in  Harwood  v.  Root,  20  Fla.  957,  holding  no  equitable  sepa- 
rate estate  passed. to  wife. 

Denied  in  Wood  all  v.  Oden,  62  Ala.  125,  holding  deed  to  wife  for 
her  *  'sole  and  proper  use,  benefit  and  behoof"  creates  a  separate  equitable 
estate. 


829  HOGAN  v.  KURTZ.  94  U.  S.  773-780 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Oas.  1213. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  431. 

M  XT.  8.  773-780,  24  L.  Ed.  317,  HOGAN  v.  KURTZ. 

Evidence  of  adverse  possession  is  admissible  in  ejectment,  though 
statute  of  limitations  is  not  pleaded. 

Approved  in  Morris  v.  Wheat,  1  App.  D.  C.  239,  following  rule;  Mc- 
Millan v.  Fuller,  41  App.  D.  C.  390,  defendant  in  ejectment  who  has 
pleaded  general  issue  may  be  allowed  to  amend  to  plead  limitations  after 
evidence  closed;  Wade  v.  Doyle,  17  Fla.  631,  and  Home  v.  Carter,  20 
Fla.  49,  under  plea  of  not  guilty  in  ejectment,  defendant  may  prove  ad- 
verse possession. 

Necessity  that  defendant  in  action  of  ejectment  plead  statute  of 
limitations.    Note,  21  Ann.  Oas.  1244. 

Act  of  Congress  abolishing  fictions  in  pleadings  in  actions  of  ejectment 
does  not  convert  the  action  into  a  writ  of  right,  and  extend  the  limitation 
to  the  same  period  allowed  for  such  writ. 

Approved  in  Crandall  v.  Lynch,  20  App.  D.  C.  81,  plaintiff  in  eject- 
ment, where  plea  is  general  issue,  need  not  prove  prior  possession  and 
actual  eviction;  Staffan  v.  Zeust,  10  App.  D.  G.  268,  defendant  in  eject- 
ment cannot  be  served  by  publication ;  Willis  v.  Eastern  Trust  &  Banking 
Co.,  169  U.  S.  311,  42  L.  Ed.  759, 18  Sup.  Gt.  353,  holding  summary  process 
to  recover  land  under  the  statute  of  District  of  Columbia  cannot  be 
maintained  by  a  mortgagee. 

Adverse  possession  for  twenty  years  is  evidence  of  title  in  possessor, 
and  constitutes  a  good  defense  in  ejectment. 

Approved  in  Jenkins  v.  Maxwell  Land  Grant  Co.,  15  N.  M.  290,  107 
Pac.  741,  evidence  held  insufficient  to  show  adverse  possession;  Oldig  v. 
Fisk,  53  Neb.  158,  73  N.  W.  662,  admitting  evidence  of  adverse  posses- 
sion under  a  general  denial. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1256. 

Where  records  of  naturalization  proceedings  were  destroyed  long  ago, 
secondary  evidence  is  admissible  to  prove  citizenship. 

Approved  in  Conover  v.  Old,  80  N.  J.  L.  537,  77  Atl.  1071,  evidence 
of  voting  and  holding  office  is  admissible  where  naturalization  record 
cannot  be  produced;  Boyd  v.  Thayer,  143  U.  S.  181,  86  L.  Ed.  116,  12 
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Sup.  Ct.  389,  holding  evidence  that  person  with  requisite  qualifications 
to  become  a  citizen  voted  and  held  office  is  sufficient  to  warrant  a  finding 
of  naturalization. 

Distinguished  in  United  States  v.  Price,  113  Fed.  862,  holding  where 
evidence  shows  that  records  have  been  destroyed  without  fault  of  de- 
fendant, oral  testimony  may  be  admitted;  Pierce  v.  Jacobs,  7  Mackey 
(D.  C),  501,  evidence  of  voting  without  challenge  held  inadmissible  to 
prove  that  final  papers  were  received. 

Proof  by  parol  of  contents  of  lost  or  destroyed  judicial  record. 
Note,  Ann.  Gas.  1916D,  252. 

Disabilities  which  bring  a  party  within  the  exceptions  of  the  statute 
cannot  be  pi\ed  one  upon  another,  but  only  the  one  existing  at  accrual  of 
action  is  available. 

Approved  in  Davis  v.  Coblens,  174  U.  S.  725,  43  L.  Ed.  1150,  19  Sup. 
Ct.  835,  holding  no  disability  on  plaintiff's  part  could  arrest  the  statute ; 
East  Tennessee  Iron  etc.  Co.  v.  Wiggin,  68  Fed.  451,  15  C.  C.  A.  510, 
holding  disability  of  heir  could  not  be  added  to  that  of  ancestor. 

When  statute  of  limitations  has  begun  to  run,  it  will  continue  without 
being  impeded  by  any  subsequent  disability. 

Approved  in  Mann  v.  Cooper,  2  App.  D.  C.  237,  removal  of  judgment 
debtor  after  return  nulla  bona,  and  his  death  during  period  of  limita- 
tion, does  not  stop  operation  of  statute ;  Wehrle  v.  Mercantile  Nat.  Bank, 
221  Mass.  586,  109  N.  E.  368,  death  of  assignee  of  insolvent  estate  of 
pledgor  of  stock  after  payment  of  debt  does  not  suspend  limitations 
against  action  to  recover  stock ;  Scallon  v.  Manhattan  Ry.  Co.,  195  N.  Y. 
364,  78  N.  E.  285,  where  ancestor  had  cause  of  action  for  damages  caused 
by  construction  of  railway  in  front  of  property,  limitations  not  inter- 
rupted by  his  death  and  supervening  disability  of  infant  heirs;  Wade 
v.  Doyle,  17  Fla.  527,  following  rule ;  Ward  v.  Cochran,  150  U.  S.  607, 
37  L.  Ed.  1198,  14  Sup.  Ct.  233,  holding  that  adverse  possession  must 
be  actual  and  exclusive;  Ewell  v.  Chicago  etc.  Ry.  Co.,  29  Fed.  58,  hold- 
ing Iowa  code  gives  but  one  right. of  action  for  negligence,  and  that  it 
accrues  at  the  same  time  as  if  deceased  had  survived;  Maurice  v.  Wor- 
den,  52  Md.  295,  holding  replication  that  defendant,  within  three  years 
of  the  accrual  of  the  action,  left  the  State,  was  not  a  sufficient  answer 
to  plea ;  Gibbons  v.  Heiskell,  90  Md.  6,  44  Atl.  997,  holding  that  plea  of 
statute  of  limitations  was  not  overcome;  De  Mill  v.  Moffat,  49  Mich. 
130,  13  N.  W.  389,  and  King  v.  Merritt,  67  Mich.  217,  34  N.  W.  700, 
both  holding  statute  not  suspended  by  the  change  of  title;  Everett  v. 
Smith,  62  N.  H.  387,  and  McAuliff  v.  Parker,  10  Wash.  146,  38  Pac.  746, 
both  holding  statute  not  arrested  by  party's  subsequent  death. 

Successive  disabilities  to  prevent  limitations.    Note,  10  Am.  Dec. 
457. 
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Adverse  possession  of  wife  is  unaffected  by  alienage  of  her  husband. 
Distinguished  in  Smith  v.  Young,  89  Iowa,  341,  56  N.  W.  507,  holding 
widow's  possession  was  neither  exclusive  nor  adverse. 

♦ 

Adverse  possession  against  remaindermen  and  owners  of  future 
estates.    Note,  19  L.  R.  A.  841,  852. 

Miscellaneous.  Cited  in  Eastern  Trust  etc.  Co.  v.  American  Ice  Co., 
14  App.  D.  C.  329,  to  point  that  where  mortgage  reserves  to  trustee  right 
to  take  possession  on  default,  receiver  will  not  be  appointed  pending 
foreclosure;  Strickley  v.  Hill,  22  Utah,  270,  62  Pac.  897,  holding  finding 
that  first  party  was  citizen  and  second  party  a  naturalized  citizen  will 
not  be  disturbed  under  facts  of  this  case;  Depue  v.  Miller,  65  W.  Va. 
127,  23  L.  R.  A.  (N.  S.)  775,  64  S.  E.  743,  to  point  that  where  husband 
conveyed  estate  to  wife  and  she  attempted  to  reconvey  it  to  him,  and 
he  conveyed  it  after  her  death  to  third  person,  heirs  of  wife  as  re- 
maindermen may  sue  to  remove  cloud  from  title  before  expiration  of 
husband's  life  estate. 

94  XT.  8.  780-792,  24  L.  Ed.  139,  COCHRANE  v.  DEENER. 

Supreme  Court  of  District  of  Columbia,  in  patent  cases,  has  same  powers 
as  Circuit  Court  of  United  States.  Whether  a  patent  case  shall  be  first  tried 
at  law  is  a  matter  of  discretion  and  not  of  jurisdiction. 

Approved  in  Kirchberger  v.  American  Acetylene  Burner  Co.,  124  Fed. 
773,  holding  Dolan  patent  No.  589,342,  for  tip  for  acetylene  gas-burners, 
is  valid;  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  118  Fed.  141, 
55  C.  C.  A.  86,  holding  Hoyt  patent  No.  446,230,  for  improvement  in 
grain  drills,  is  valid ;  Dowagiac  Mfg.  Co.  v.  Superior  Drill  Co.,  115  Fed. 
902,  904,  53  C.  C.  A.  36,  holding  Packham  patent  No.  557,868,  for  im- 
provement in  disk  grain  drills,  is  valid;  Chisholm  v.  Johnson,  106  Fed. 
200,  holding  letters-patent  No.  421,244,  to  Chisholm,  for  machine  hulling 
green  peas,  are  valid;  Streator  Cathedral  Glass  Co.  v.  Wire-Glass  Co., 
97  Fed.  955,  38  C.  C.  A.  573,  holding  Shuman  patent  No.  423,021,  for 
process  for  making  wire-glass,  valid ;  Wise  v.  Grand  .  Ave.  Ry.  Co., 
33  Fed.  278,  holding  patentee  may  sue  in  law  or  in  equity  for  an 
infringement. 

Process  may  be  patentable,  irrespective  of  particular  form  of  instru- 
mentalities used. 

Approved  in  Fireball  Gas  etc.  Co.  v.  Commercial  Acetylene  Co.,  239 
U.  S.  167,  60  L.  Ed.  203,  36  Sup.  Ct.  90,  patent  for  acetylene  gas-tank 
held  to  be  for  apparatus,  and  expired  foreign  patents  claimed  identical 
are  for  methods;  Expanded  Metal  Co.  v.  Bradford,  214  U.  S.  383,  53 
L.  Ed.  1040,  29  Sup.  Ct.  652,  invention  of  .process  for  expanding  metal 
producing  new  and  useful  result  held  patentable ;  United  States  v.  Allen, 
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192  U.  S.  559,  48  L.  Ed.  561,  24  Sup.  Ct.  421,  holding  under  Rev.  Stats., 
§  4886,  inventor  may  join  inventions  which  are  related  to  eaeh  other  in 
one  patent;  Kennedy  v.  Beaver  Tile  etc.  Co.,  232  Fed.  478,  method  of 
making  floor  by  laying  cork  tiles  under  pressure  held  patentable ;  Tomp- 
kins v.  St.  Regis  Paper  Co.,  226  Fed.  747,  749,  mere  function  of  machine 
is  not  patentable  as  a  process;  Chadeloid  Chemical  Co.  v.  F.  W.  Thur- 
ston Co.,  220  Fed.  688,  changing  order  of  mixing  substances  in  patent 
process  does  not  avoid  infringement,  where  such  order  not  essential  to 
process;  Luten  v.  Sharp,  217  Fed.  78,  patent  for  concrete  bridge  con- 
strued and  held  not  infringed;  Hohlfeld  v.  Patterson,  216  Fed.  186,  com- 
bination for  settee  hammock  held  patentable ;  Oregon  Woodenware  Mfg. 
Co.  v.  Murray,  215  Fed.  745,  747,  presumption  that  patented  device  does 
not  infringe  earlier  patent  is  not  conclusive;  National  Metal  Molding 
Co.  v.  Flexible  Conduit  Co.,  215  Fed.  390,  upholding  patents  for  mechan- 
ism and  process  for  armoring  cable;  Burdett-Rowntree  Mfg.  Co.  v. 
Standard  Plunger  Elevator  Co.,  196  Fed.  47,  device  for  signaling  system 
for  electric  elevators  held  to  cover  new  combination  of  known  elements 
and  to  be  patentable;  Ludington  Cigarette  Mach.  Co.  v.  Anargyros,  188 
Fed.  322,  110  C.  C.  A.  296,  upholding  patent  for  process  for  making 
cigarettes  from  continuous  cigarette  rods;  Toledo  Computing  Scale  Co. 
v.  Moneyweight  Scale  Co.,  178  Fed.  566,  holding  reissue  patent  for  com- 
puting scale  valid,  and  infringed ;  Elliott-Fisher  Co.  v.  Donning,  171  Fed. 
99,  patents  for  improvements  in  book  typewriters  held  valid,  as  im- 
provement of  prior  art;  Malignani  v.  Germania  Electric  Lamp  Co.,  169 
Fed.  301,  transposition  of  some  of  steps  in  patented,  process  does  not 
avoid  infringement,  when  result  not  changed;  Universal  Brush  Co.  v. 
Sonn,  146  Fed.  527,  528,  Morrison  patent  No.  717,014,  for  method  of 
making  brushes,  is  infringed  by  method  of  Sonn  patent  No.  791,510; 
American  Graphophone  Co.  v.  Universal  etc.  Mfg.  Co.,  145  Fed.  638, 
holding  void  for  anticipation  Jones  patent  No.  688,739,  for  process  for 
making  talking-machine  records;  Columbia  Wire  Co.  v.  Kokoma  Steel 
etc.  Co.,  143  Fed.  123,  124,  74  C.  C.  A.  310,  holding  Bates  patent 
No.  365,723,  for  wire-barbing  machine,  infringed  by  machine  of  Fred- 
erick patent  No.  711,303;  Johnson  v.  Foos  Mfg.  Co.,  141  Fed.  84,  72 
C.  C.  A.  105,  upholding  Johnson  patent  No.  506,268,  for  process  for 
separating  cotton-seeds  and  hulls  from  fibre;  Expanded  Metal  Co.  v. 
Bradford,  136  Fed.  872,  upholding  Golding  patent  No.  527,242,  for  pro- 
cess of  making  reticulated  metal  work;  Panzl  v.  Battle  Island  Paper 
etc.  Co.,  132  Fed.  614,  upholding  Panzl  patent  No.  644,367,  for  composi- 
tion for  lining  pulp  digesters;  Fabric  Coloring  Co.  v.  Alexander  Smith 
&  Sons"  Carpet  Co.,  109  Fed.  330,  holding  Horack  patent  No.  603,992, 
for  process  for  coloring  yarn,  is  not  void;  In  re  Weston,  17  App.  D.  C. 
435,  process  for  making  symmetrical  movable  coil  for  electrical  measur- 
ing instrument  held  patentable;  Eastern  Paper-Bag  Co.  v.   Standard 
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Paper-Bag  Co.,  30  Fed.  64,  following  rule;  New  Process  Fermentation 
Co.  v.  Maus,  122  U.  S.  427,  30  L.  Ed.  1198,  7  Sup.  Ct.  1313,  holding  valid 
improvement  in  process  for  making  beer;  Telephone  Cases,  126  U.  S.  533, 
31  L.  Ed.  989,  8  Sup.  Ct.  781,  holding  process  for  carrying  human  voice 
by  telephone  patentable;  Risdon  Locomotive  Works  v.  Medart,  15S 
U.  S.  75,  39  L.  Ed.  902,  15  Sup.  Ct.  748,  holding  patent  cannot  be  ob- 
tained for  a  process  involving  only  the  operation  of  a  piece  of  mechan- 
ism; New  Process  Fermentation  Co.  v.  Maus,  20  Fed.  731,  holding  that 
a  result  is  not  patentable;  New  Process  Fermentation  Co.  v.  Koch,  21 
Fed.  582,  where  patent  describes  a  machine  whose  use  involves  the  pro- 
duction of  a  certain  process,  no  one  can  patent  that  process;  Filley  v. 
Littlefield  Stove  Co.,  30  Fed.  437,  holding  there  was  an  infringement, 
though  defendant  introduced  an  auxilia/y  flue;  Phillips  v.  Kochert,  31 
Fed.  40,  holding  that  process  was  for  resweating  and  not  curing  of 
tobacco,  and  not  an  infringement;  Celluloid  Mfg.  Co.  v.  American 
Zylonite  Co.,  31  Fed.  910,  holding  improved  process  for  making  celluloid 
a  patentable  novelty;  Hake  v.  Brown,  37  Fed.  784,  holding  that  method 
of  treating  the  cards  was  patentable;  National  Cash  Register  Co.  v. 
American  Cash  Register  Co.,  53  Fed.  373,  3  C.  C.  A.  559,  holding  there 
was  an  infringement,  although  connecting  mechanism  was  not  the  same ; 
Beach  v.  American  Box  Machine  Co.,  63  Fed.  600,  holding  there  was  an 
infringement;  Ballou  v.  Potter,  88  Fed.  787,  refusing  to  adjudge  patent 
void  on  demurrer;  Melvin  v.  Potter,  91  Fed.  152,  holding  that  it  is  not 
essential  that  process  should  effect  a  chemical  change;  Grant  v.  Wal- 
ter, 38  Fed.  596,  arguendo. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  180. 

Patentability  of  method  of  transacting  business  apart  from  means. 
Note,  24  L.  R.  A.  (N.  S.)  665. 

One  Invention  may  Include  within  it  many  others,  and  each  and  all 
may  be  valid  at  the  same  time. 

Approved  in  Dowagiac  Mfg.  Co.  v.  Brennan  &  Co.,  127  Fed.  150,  62 
C.  C.  A.  257,  upholding  Hoyt  patent  No.  446,230,  for  improvement  in 
grain  drills ;  In  re  Heroult,  29  App.  D.  C.  51,  claims  for  invention  made 
in  application  for  patent  may  be  independent;  Thomson-Houston  Elec- 
tric Co,  v.  Elmira  etc.  Ry.  Co.,  71  Fed.  405,  18  C.  C.  A.  145,  following 
rule;  Palmer  v.  John  E.  Brown  Mfg.  Co.,  92  Fed.  928,  35  C.  C.  A.  86, 
holding  the  two  patents  to  be  distinct. 

A  process  is  an  act,  or  a  series  of  acts,  performed  upon  the  subject 
matter,  to  be  transformed  and  reduced  to  a  different  state  or  thing. 

* 

Approved  in  San  Francisco  Cornice  Co.  v.  Beyrle,  195  Fed.  518,  115 
C.  C.  A.  426,  upholding  patent  for  process  of  casing  wooden  moldings; 
rx— 58 
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Schmertz  Wire-Glass  Co.  v.  Pittsburgh  Plate-Glass  Co.,  168  Fed.  75, 
patent  and  mechanism  for  making  wire  glass  held  to  be  for  process; 
Expanded  Metal  Co.  v.  General  Fireproofing  Co.,  164  Fed.  854,  90 
C.  C.  A.  611,  upholding  patent  for  process  for  making  expanded  sheet 
metal ;  Ball  v.  Coker,  210  Fed.  281,  127  C.  C.  A.  126,  patent  for  process 
of  hulling  cotton-seed  held  void  for  lack  of  invention;  Universal  Brush 
Co.  v.  Sonn,  146  Fed.  528;  Morrison  patent  No.  717,014,  method  of 
making  brushes,  is  infringed  by  method  of  Sonn  patent  No.  791,510; 
Manhattan  General  Const.  Co.  v.  Helios-Upton  Co.,  135  Fed.  788,  hold- 
ing void  Baker  patent  No.  684,340,  for  regulator  for  arc-lamp  circuits; 
In  re  Wright,  34  App.  D..  C.  202,  203,  process  for  hardening  cast  iron 
held  not  patentable  because  of  anticipation ;  In  re  Frasch,  27  App.  D.  C. 
31,  commissioner  of  patents  ha»  discretion  to  determine  whether  to  re- 
quire division  of  claims  for  process  and  apparatus;  United  States  v. 
Allen,  22  App.  D.  C.  63,  upholding  examiner's  decision  that  application 
stand  as  to  process  and  separate  application  be  made  for  apparatus; 
Busch  v.  Jones,  16  App.  D.  C.  34,  claim  for  process  for  dry-pressing 
folded  sheets  of  printed  matter  held  to  be  for  function  of  machine  only ; 
New  Process  Fermentation  Co.  v.  Maus,  122  U.  S.  428,  30  L.  Ed.  1199,  7 
Sup.  Ct.  1313,  holding  valid,  improvement  in  process  for  making  beer; 
Fond  du  Lac  County  v.  May,  137  U.  S.  407,  34  L.  Ed.  718,  11  Sup.  Ct. 
102,  holding  invalid,  patent  for  "improvement  in  construction  of 
prisons" ;  Boyd  v.  Cherry,  4  McCrary,  74,  50  Fed.  282,  holding  that  pro- 
cess was  patentable;  McKay  v.  Jackman,  20  Blatchf.  471,  12  Fed.  618, 
holding  that  a  mere  process  is  not  of  itself  a  patentable  invention ;  Mary- 
land Hominy  etc.  Co.  v.  Dorr,  46  Fed.  776,  holding  valid,  patent  for  pro- 
cess of  manufacturing  coralline  from  corn ;  Clement  Mfg.  Co.  v.  Upson,  50 
Fed.  541,  holding  that  processes  were  radically  different;  Appleton  Mfg. 
Co.  v.  Star  Mfg.  Co.,  60  Fed.  413,  9  C.  C.  A.  42,  holding  patent  void  for 
want  of  invention ;  Tonnage  Patent  Co.  v.  Zahn,  66  Fed.  992,  holding  pro- 
cess had  been  anticipated  in  treatment  of  other  substances  than  leather ; 
Kennedy  v.  Solar  Refining  Co.,  69  Fed.  718,  holding  that  a  process  is 
not  infringed,  unless  every  element  is  employed;  American  Fibre- 
Chamois  Co.  v.  Buckskin-Fibre  Co.,  72  Fed.  515,  18  C.  C.  A.  662,  hold- 
ing process  for  making  wood-fibre  paper  soft  by  moistening  to  be  a 
true  process;  Chicago  Sugar-Refining  Co.  v.  Charles  Pope  Glucose  Co., 
84  Fed.  982,  28  C.  C.  A.  594.  holding  process  of  making  starch  from 
corn  was  patentable;  Stearns  &  Co.  v.  Russell,  85  Fed.  225,  29  C.  C.  A. 
121,  holding  that  the  various  mechanical  steps  did  not  form  part  of  a 
patentable  combination ;  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  89  Fed. 
754,  holding  process  to  be  patentable;  Burrell  v.  Elgin  Creamery  Co., 
96  Fed.  235,  holding  process  for  treating  milk  void  for  want  of  novelty. 


835  NOTES  ON  U.  S.  REPORTS.         94  U.  S.  792-800 

Patent  for  the  process  in  manufacturing  flour  being  reissue  No.  5,841, 
and  the  several  reissued  patents  for  combinations  of  mechanical  devices, 
numbered,  respectively,  6,030,  6,594  and  6,595,  are  valid  patents  and  are 
infringed  by  the  Welsh  patents. 

Approved  in  Smith  v.  Morriam,  6  Fed.  718,  holding,  upon  reissue, 
claims  may  be  varied  to  express  the  real  invention. 

Who  is  true  and  first  inventor.    Note,  20  E.  R.  O.  186. 

94  XT.  8.  792-796,  24  L.  Ed.  320,  DAVIS  v.  INDIANA. 

Act  of  Indiana  of  1873,  prpvlding  that  a  school  trustee,  treasurer  of 
the  township,  and  who  had  previously  collected  and  distributed  the  money 
from  the  school  section,  should  pay  all  such  money  into  the  treasury  of 
the  county,  is  valid. 

Approved  in  Board  of  Commrs.  of  Bartholomew  County  v.  State,  116 
Ind.  336,  19  N.  E.  177,  holding  attorney's  fees  for  prosecuting  action 
against  school  trustee  refusing  to  account  cannot  be  paid  out  of  moneys 
recovered ;  State  v.  State  Board  of  School  Land  Commrs.,  20  Wyo.  175, 
176,  122  Pac.  95,  96,  State  statute  giving  State  land  lessees  renewals  of 
five  year  leases  to  end  of  twenty  years  does  not  give  vested  right  to 
renewal,  since  act  of  admission  limited  such  leases  to  five  years. 

94  U.  8.  796-798,  24  L.  Ed.  143,  MELENDT  v.  RICE. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  678. 

Construction  of  clause  in  bankruptcy  act  avoiding  preference  where 
creditor  had  "reasonable  cause  to  believe"  preference  was  in- 
tended.   Note,  16  Ann.  Oas.  827. 

94  XT.  8.  798-800,  24  L.  Ed.  144,  AMERICAN  BRIDGE  OO.  V.  HEtDEI^ 
BACH. 

Where  mortgage  upon  a  bridge  included  'the  rents,  Issues  and  profits," 
and  provided  if  Interest  were  In  default,  trustees  might  take  possession, 
held,  such  rents,  etc.,  were  first  subject  to  a  judgment  creditor,  where  mort- 
gagee had  neither  taken  possession  nor  filed  a  bill  to  have  receiver 
appointed. 

Approved  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  231 
Fed.  444,  claim  for  rent  falling  due  before  receiver  appointed  under 
terms  of  mortgage  took  possession  does  not  go  to  him  as  against  general 
creditors;  Chicago  etc.  R.  Co.  v.  United  States  &  Mexican  Trust  Co., 
226  Fed.  942,  where  mortgaged  property  of  railroad  was  placed  in  re- 
ceiver's hands  before  foreclosure  suit,  proceedings  do  not  impound  income 
for  benefit  of  mortgage  bondholders  until  demand  made  on  receivers 
to  surrender  it,  or  application  made  in  earlier  suit;  Atlantic  Trust  Co. 


94  U.  S.  798-SOO         NOTES  ON  U.  S.  REPORTS.  836 

< 

v.  Dana,  128  Fed.  217,  219,  62  C.  C.  A.  657,  holding  where  on  commence- 
ment of  foreclosure  of  corporation  mortgage  which  covered  income  prop- 
erty was  in  possession  of  receiver  appointed  in  creditor's  suit,  mortgagee 
by  intervening  in  receivership  suit  obtained  priority  as  to  income  earned 
thereafter  by  receiver  against  ordinary  judgment  creditors  intervening 
later;  Bagley  v.  Illinois  Trust  etc.  Sav.  Bank,  199  111.  79,  64  N.  E.  1086, 
holding  appointment  of  receiver  under  deed  of  trust  pending  foreclosure 
is  proper  where  grantor  fails  to  keep  his  agreement ;  St.  Louis  Nat.  Bank 
v.  Field,  156  Mo.  312,  56  S.  W.  1097,  holding  when  administrator  has 
taken  possession  of  intestate's  land,  receiver  of  lienholders  cannot  col- 
lect rents ;  Morgan  Bros.  v.  Dayton  Coal  etc.  Co.,*  134  Tenn.  276,  183 
S.  W.  1030,  under  mortgage  by  going  concern  on  realty,  plant,  income 
profits,  etc.,  reserving  user  in  grantor  until  default,  and  giving  mort- 
gagee right  to  take  possession  on  default,  income  does  not  pass  under 
lien  of  mortgage  until  default ;  Freedman's  Saving  Co.  v.  Shepherd,  127 
U.  S.  501,  32  L.  Ed.  166,  8  Sup.  Ct.  1254,  following  rule;  Fosdick  v. 
Schall,  99  U.  S.  253,  25  L.  Ed.  343,  holding  payment  out  of  earnings 
for  rent  of  cars  for  time  used  by  receiver  was  proper;  Teal  v.  Walker, 
111  U.  S.  251,  28  L.  Ed.  418,  4  Sup.  Ct  425,  holding  mortgagee  not  en- 
titled to  rents  and  profits,  though  mortgagor  refuses  to  deliver  upon 
default,  according  to  contract;  Macalester  v.  Maryland,  114  U.  S.  605, 
29  L.  Ed.  235,  5  Sup.  Ct.  1069,  holding  general  creditor  will  be  restrained 
from  levying  on  money  needed  to  meet  necessary  expenses;  Sage  v. 
Memphis  etc.  R.  R.  Co.,  125  U.  S.  378,  81  L.  Ed.  698,  8  Sup.  Ct.  892, 
where  court  was  induced  by  imposition  to  appoint  a  receiver,  after  his 
discharge,  trustee  representing  mortgage  creditors  is  not  entitled  to  sur- 
plus earnings;  United  States  Trust  Co.  v.  Wabash  Ry.  Co.,  150  U.  S. 
307,  37  L.  Ed.  1091,  14  Sup.  Ct.  93,  holding  trustee  could  only  secure 
earnings  by  taking  possession;  Allen  v.  Dallas  etc.  R.  R.  Co.,  3  Woods, 
328,  Fed.  Cas.  221,  holding  that  default  of  interest  was  sufficient  ground 
for  appointment  of  receiver;  Strang  v.  Montgomery  etc.  R.  R.  Co.,  3 
Woods,  616,  Fed.  Cas.  13,523,  holding  purchaser  not  entitled  to  surplus 
earnings  in  hands  of  receiver ;  Union  Trust  Co.  v.  St.  Louis  etc  R.  R. 
Co.,  4  Dill.  118,  Fed.  Cas.  14,402,  holding  court  will  not  appoint  a  re- 
ceiver upon  default  of  interest,  unless  ultimate  loss  will  happen ;  Dow  v. 
Memphis  etc.  R.  R.  Co.,  20  Fed.  771,  holding  mortgagee  permitting  mort- 
gagor to  remain  in  possession  cannot  force  him  to  account  for  rents  and 
profits ;  Thomas  v.  Peoria  etc.  Ry.  Co.,  36  Fed.  818,  holding  rent  of  cars 
may  be  charged  on  income  during  receivership;  Farmers'  Loan  &  Trust 
Co.  v.  Kansas  City  etc.  R.  R.  Co.,  53  Fed.  184,  holding  court,  upon  ap- 
pointing a  receiver,  may  impose  terms;  Hook  v.  Bos  worth,  64  Fed.  448, 
12  C.  C.  A.  208,  holding  receiver  not  entitled  to  money  earned  before, 
but  paid  after,  the  filing  of  bill;  Farmers'  Loan  &  Trust  Co.  v.  Cape 
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Fear  etc.  R.  Co.,  73  Fed.  714,  holding  funds  in  hands  of  receiver  not 
responsible  for  a  contract  debt,  before  payment  of  mortgage;  Downs 
v.  Farmers'  Loan  &  Trust  Co.,  79  Fed.  221,  24  C.  C.  A.  500,  holding  pur- 
chaser  at  first  sale  not  entitled  to  earnings  accumulated  by  receiver 
after  his  appointment  in  second  suit ;  Veatch  v.  American  Loan  etc.  Co., 
84  Fed.  276,  28  C.  C.  A.  384,  holding  mortgagee  has  no  preference  to 
earnings  accumulated  in  hands  of  receiver  prior  to  the  filing  of  his  bill 
superior  to  a  judgment  creditor;  In  re  Tallassee  Mfg.  Co.,  64  Ala.  597, 
so  long  as  mortgagor  remains  in  possession  he  is  entitled  to  rents  and 
profits;  Johnston  v.  Riddle,  70  Ala.  226,  holding  garnishment  issued 
prior  to  filing  of  bill  by  trustee  must  prevail;  Drennen  v.  Mercantile 
Trust  etc.  Co.,  115  Ala.  608,  67  Am.  St.  Rep.  78,  89  L.  R.  A.  626,  23 
South.  167,  holding  claims  of  employees  have  priority  over  mortgage 
securing  bonds;  Sacramento  etc.  R.  R.  Co.  v.  Superior  Court,  55  Cal. 
458,  and  McLane  v.  Placerville  etc.  R.  R.  Co.,  66  Cal.  615,  6  Pac.  754, 
both  holding  that  upon  default  of  interest  court  had  power  to  appoint 
a  receiver;  Brown  v.  Chesapeake  etc.  Canal  Co.,  73  Md.  583,  holding 
party  had  right  to  have  a  receiver  appointed ;  Green  v.  Coast  Line  R.  R. 
Co.,  97  Ga.  22,  54  Am,  St.  Rep.  384,  33  L.  R.  A.  809,  24  S.  E.  816,  and 
Smith  v.  Eastern  R.  R.  Co.,  124  Mass.  157,  both'  holding  property  of 
railroad  mortgaged,  but  in  possession  of  railroad,  subject  to  action  for 
injury;  De  Graff  v.  Thompson,  24  Minn.  457,  458,  holding  income  of 
railroad  during  its  possession  belonged  to  it;  In  re  Life  Assn.,  96  Mo. 
637,  10  S.  W.  70,  holding  mortgagee  out  of  possession  has  no  right  to 
rents  and  profits;  New  York  Security  etc.  Co.  v.  Saratoga  Gas  etc.  Co., 
159  N.  Y.  144,  45  L.  R.  A.  135,  53  N.  E.  760,  holding  earnings  prior  to 
time  trustee  takes  possession  belongs  to  general  creditors;  Mcllhenny 
v.  Binz,  80  Tex.  17,  26  Am.  St.  Rep.  723,  13  S.  W.  662,  holding  diversion 
of  net  earnings  for  improvement  of  road  should  be  restored;  Receiver 
v.  Stanton,  86  Tex.  627,  26  S.  W.  618,  holding  mortgagees  had  no  lien 
on  the  earnings  of  the  road  while  it  remained  in  the  hands  of  a  receiver; 
Gilbert  v.  Washington  City  etc.  R.  R.  Co.,  33  Gratt,  649,  holding  judg- 
ment existing  at  time  receiver  is  appointed  to  take  possession  has  pref- 
erence over  trust  creditors. 

Distinguished  in  New  York  Trust  Co.  v,  Michigan  Traction  Co.,  193 
Fed.  179,  mortgagee  of  railroad  without  foreclosure  is  entitled  to  ac- 
counting under  agreement  supplemental  to  mortgage  requiring  mortgagor 
to  pay  portion  of  earnings  into  sinking  fund  to  redeem  mortgage  bonds ; 
Sunflower  Oil  Co.  v.  Wilson,  142  U.  S.  325,  35  L.  Ed.  1029,  12  Sup.  Ct. 
238,  holding  receiver  was  as  much  entitled  to  recover  the  money  due 
upon  the  contract  made  with  the  railway  as  with  himself;  Des  Moines 
Gas  Co.  v.  West,  50  Iowa)  29,  holding  lien  of  attorney  not  superior  to 
that  of  trust  deed* 
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Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  64  Am.  St.  Rep.  432. 

Mortgage  can  have  no  retrospective  effect  as  to  previous  earnings,  and 
bill  of  trustees  attempting  to  reach  earnings  prior  to  mortgagee's  taking 
possession  is  ineffectual. 

Approved  in  Freights  of  the  Kate,  63  Fed.  717,  holding  banker's  gen- 
eral lien  on  freight  was  valid,  <  as  receiver  subsequently  appointed ; 
Frayser  v.  Richmond  etc.  R.  R.  Co.,  81  Va.  392,  holding  grantor  entitled 
to  profits  until  trustee  takes  possession. 

Miscellaneous.  Cited  in  American  Water- Works  etc.  Co.  v.  Home 
Water  Co.,  115  Fed.  175,  holding  when  guarantor  of  bonds  of  company 
has  paid  interest  on  company's  default,  he  may  maintain  action  to 
enjoin  annulment  of  franchise  where  such  action  will  render  mortgaged 
property  valueless. 

94  U.  8.  801-806,  24  L.  Ed.  322,  EAST  UNOOLN  v.  DAVENPOBT. 

In  action  by  bona  fide  owner  of  coupons  of  municipal  bonds,  questions 
of  form  merely,  or  irregularity,  or  fraud,  or  misconduct,  on  the  part  of 
agents  of  the  town,  cannot  be  considered. 

Approved  in  Ronede  v.  Jersey  City,  20  Fed.  Cas.  .1152,  and  Ronede 
v.  Jersey  City,  18  Fed.  719,  both  following  rule;  First  Nat.  Bank  v. 
Dorset,  16  Blatchf.  64,  Fed.  Cas.  4808,  holding  decision  of  commissioners 
that  withdrawal  of  assent  by  taxpayers  did  not  invalidate  bonds  was 
final;  Shepard  v.  Irrigation  Dist.,  94  Fed.  6,  holding  bona  fide  holder 
need  not  allege  facts  showing  regularity  and  legality  of  issue;  Meyer 
v.  Brown,  65  Cal.  590,  26  Pac.  284,  that  bonds  were  issued  in  payment 
of  illegal  claims  will  not  affect  their  validity  in  hands  of  bona  fide 
holders;  Rich  v.  Mentz,  21  Blatchf.  496,  18  Fed.  55,  arguendo. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  Am. 
St.  Rep.  824. 

Bonds  and  coupons.    Note,  64  Am.  Dec.  436. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am,  Dec.  671. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  928,  931. 

Where,  at  time  subscription  was  made,  railroad  had  permission  to  con- 
solidate, a  delivery  of  town  bonds  and  receipt  of  a  certificate  of  stock  in 
consolidated  company  was  legal. 

Approved  in  Jones  v.  Missouri-Edison  Electric  Co.,  135  Fed.  157,  con- 
solidation of  corporations  under  Rev.  Stats.  Mo.,  1899,  §  1334,  is  not  in- 
validated by  fact  that  one  of  constituent  corporations  was  itself  created 
by  prior  consolidation;  New  Buffalo  v.  Cambria  Iron  Co.,  105  U.  S.  76, 
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26  L.  Ed.  1025,  following  rule;  Livingston  Co.  v.  Portsmouth  Bank,  128 
U.  S.  118, 122, 126,  32  L.  Ed.  864,  366,  367,  9  Sup.  Ct.  24,  25,  27,  holding 
privilege  of  receiving  the  subscription  passed  to  the  consolidated  com- 
pany ;  Gray  v.  York,  15  Blatchf .  340,  Fed.  Cas.  5731,  holding  town  liable 
on  bonds  issued  to  new  corporation;  Bound  v.  Wisconsin  etc.  R.  R.  Co., 
45  Wis.  565,  holding  that  subscription  created  a  valid  contract  between 
town  and  railroad. 

Distinguished  in  Jones  v.  Missouri-Edison  Electric  Co.,  144  Fed.  775, 
75  C.  C.  A.  631,  minority  stockholders  may  sue  to  avoid  consolidation  of 
corporations  wrought  by  fraud. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am,  St.  Rep. 
629,  631. 

Subscriber  is  released  from  his  subscription  by  a  subsequent  alteration 
of  the  organization  and  purposes  of  the  company  only  when  the  alteration 
is  a  fundamental  one,  not  contemplated  either  by  charter  of  company  or 
general  statutes. 

Approved  in  Morrill  v.  Smith  County,  89  Tex.  550,  36  S.  W.  60,  hold- 
ing that  consolidated  railroad  was  entitled  to  the.  bonds. 

94  U*  8.  806-812,  24  I*  Ed.  324,  8UUJVAN  v.  PORTLAND  ETC.  R.  R.  OO. 

Where  mortgage  is  foreclosed  and  new  corporation  formed  by  the  bond- 
holders, there  is  no  privity  between  such  corporation  and  preferred  stock- 
holders guaranteed  ten  per  cent  dividends  by  the  old  company,  nor  does 
any  lien  in  their  favor  accompany  the  property  into  the  new  company's 
hands,  justifying  suit  by  such  preferred  stockholders  against  the  new  cor- 
poratlon  for  unpaid  Interest. 

Approved  in  Behlmer  v.  Louisville  etc.  R.  Co.,  71  Fed.  836,  holding 
purchaser  of  road  not  bound  by  order  of  commissioners  to  reduce  rate; 
Woods  v.  Ayers,  39  Mich.  351,  33  Am.  Rep.  400,  holding  privity  essen- 
tial to  a  contract  must  arise  from  the  will  of  the  parties. 

Distinguished  in  Interstate  Commerce  Commission  v.  Western  etc. 
R.  R.  Co.,  82  Fed.  194,  holding  order  against  unjust  discrimination  is 
binding  on  succeeding  railroad. 

Liability  of  purchaser  of  railroad  on  personal  contracts  of  old  cor- 
poration.   Note,  6  Ann.  Oas.  85. 

Liability  of  corporation  for  debts  of  predecessor.    Note,  4  Ann. 
Cas.  261. 

Objection  that  there  is  a  remedy  at  law  is  only  available  if  as  plain, 
adequate  and  effectual  as  the  equitable  remedy,  and  not  where  plaintiff,  if 
he  recovered,  would  be  entitled  to  discovery  and  account. 

Approved  in  Empire  Circuit  Co.  v.  Sullivan,  169  Fed.  1010,  equity  will 
take  jurisdiction  when  machinery  of  that  court  gives  more  complete 
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justice  than  court  of  law;  Union  Life  Ins.  Co.  v.  Riggs,  123  Fed.  316, 
holding  insurance  company  may  maintain  suit  to  cancel  life  insurance 
policy  after  death  of  insured  when  fraud  was  not  discovered  during  his 
life;  Calivada  Colonization  Co.  v.  Hays,  119  Fed.  208,  holding  after  the 
lapse  of  six  years  corporation  cannot  maintain  suit  to  cancel  stock  on 
ground  that  issuance  was  unauthorized ;  Mutual  Life  Ins.  Co.  v.  Pearson, 
114  Fed.  396,  holding  where  insurance  policy  provided  that  it  should 
not  take  effect  until  payment  of  first  premium  by  insured  in  good  health, 
payment  while  he  was  suffering  with  appendicitis  is  sufficient  for  can- 
cellation of  policy  in  equity;  United  States  Life  Ins.  Co.  v.  Cable,  98 
Fed.  763,  39  C.  C.  A.  264,  holding  Federal  court  has  jurisdiction,  of  case 
brought  by  insurance  company  for  cancellation  of  policy  which  was  pro- 
cured by  fraud  where  insurance  company  is  not  resident  of  same  State 
as  defendant ;  Barbee  v.  Shannon,  1  Ind.  Ter.  215,  40  S.  W.  589,  holding 
injunction  lay  where  defendants  fenced  across  plaintiff's  land  and 
threatened  to  exclude  him,  on  ground  of  inadequate  remedy  at  law,  and 
to  prevent  multiplicity  of  suits;  Gowdy  v.  Green,  69  Fed.  866,  refusing 
to  take  jurisdiction  of  action  by  colored  citizen  denied  the  right  to  vote; 
North  British  etc.  Ins.  Co.  v.  Lathrop,  70  Fed.  432,  17  C.  C.  A.  175, 
holding  equity  had  jurisdiction,  the  report  of  appraisers  presenting  the 
essential  qualities  of  an  arbitration;  Bank  of  Kentucky  v.  Stone,  88 
Fed.  391,  holding  remedy  at  law  cannot  be  adequate,  if  its  adequacy  de- 
pends on  will  of  opposing  party;  National  Life  Assn.  v.  Hopkins,  97 
Va.  171,  33  S.  E.  540,  holding  it  a  proper  case  for  equitable  cognizance. 

Where  objection  lies  that  plaintiff  has  as  effectual  a  remedy  at  law, 
court  should,  sua  sponte,  take  notice  of  same  and  give  it  effect.  In  such 
case  he  has  a  constitutional  right  to  a  trial  by  jury. 

Approved  in  Cabaniss  v.  Reco  Min.  Co.,  116  Fed.  323,  54  C.  C.  A.  190, 
holding  complaint  which  stated  that  trustees  in  deed  of  trust  executed 
by  firm  to  creditors  had  commenced  action  against  complainant  to  re- 
cover balance  due  and  that  complainant  had  executed  notes  which  latter 
had  discounted,  and  that  funds  of  trust  estate  were  being  misapplied, 
does  not  state  cause  of  action;  White  v.  Boyce,  22  Blatchf.  420,  21  Fed. 
232,  dismissing  bill  for  damages  for  misrepresentation  of  value  of  prop- 
erty; Small  v.  Lutz,  34  Or.  138,  55  Pac.  531,  dismissing  bill  where  sub- 
ject matter  is  without  the  pale  of  equity,  though  parties  consent  to 
proceed;  Graveley  v.  Graveley,  84  Va.  150,  4  S.  E.  220,  dismissing  bill 
where  party  had  adequate  remedy  at  law,  though  no  objection  was  made. 

Distinguished  in  National  Bank  of  Commerce  v.  Equitable  Trust  Co., 
227  Fed.  532,  where  jurisdiction  not  challenged,  court  of  equity  will 
determine  cause  presented  in  bill,  though  relief  could  be  had  at  law. 

To  let  in  defense  that  claim  is  stale,  and  that  bill  cannot,  therefore, 
be  supported,  it  is  not  necessary  that  a  foundation  shall  be  laid  by  any 
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averment  in  the  answer  of  the  defendant.    Every  case  if  governed  by  Its 
own  circumstances. 

Approved  in  In  re  International  Mineral  Co.,  222  Fed.  427,  denying 
relief  on  ground  of  laches,  though  not  pleaded ;  Bower  v.  Stein,  165  Fed. 
234,  bill  to  set  aside  foreclosure  sale  held  to  show  such  laches  as  to  bar 
suit;  National  Cash  Register  Co.  v.  Union  etc.  Mach.  Co.,  143  Fed.  346, 
unexplained  delay  of  twelve  years  in  suing  for  infringement  of  patent 
after  notice  of  infringement,  when  in  meantime  business  of  infringer 
had  been  transferred  to  another,  is  laches;  Moore  v.  Nickey,  133  Fed. 
293,  66  C.  C.  A.  667,  dismissing  suit  to  recover  mining  stock  after  eight 
years'  delay  after  demand  made;  Shea  v.  Nilima,  133  Fed.  214,  66  C.  C.  A. 
263,  defense  of  laches  may  be  considered  by  appellate  court,  though 
not  assigned  as  error;  Stevinson  v.  San  Joaquin  etc.  Irr.  Co.,  162  Cal. 
144,  121  Pac.  399,  refusal  of  amendment  pleading  laches  amounts  to 
denial  that  laches  appears ;  Hughes  v.  Rershow,  42  Colo.  218,  15  L.  R.  A. 
(N.  8.)  723,  93  Pac.  1118,  delay  of  five  years  held  to  bar  suit  to  en- 
force lien  for  money  used  to  improve  leased  premises ;  Mayse  v.  Qaddis, 
2  App.  D.  C.  28,  dismissing  suit  to  remove  cloud  on  title  created  by  trust 
deed  recorded  seventy  years  before;  Geter  v.  Simmons,  57  Fla.  430,  49 
South.  133,  suit  based  on  resulting  trust  held  barred  by  delay;  Just  v. 
Idaho  Canal  &  Improvement  Co.,  16  Idaho,  653,  133  Am.  St.  Rep.  140, 
102  Pac.  385,  suit  by  minority  stockholders  for  accounting  on  contract 
made  by  corporation  held  not  barred  by  delay  for  less  than  statutory 
period  when  position  of  parties  not  changed ;  Stewart  v.  Joyce,  201  Mass. 
308,  87  N.  E.  614,  refusing  to  dismiss  for  laches;  Patterson  v.  Hewitt, 
11  N.  M.  21,  23,  55  L.  R.  A.  658,  66  Pac.  557,  558,  denying  relief  to 
claimant  for  mining  location  transferred  in  settlement  of  conflicting 
claim ;  Baber  v.  Caples,  71  Or.  227,  Ann.  Gas,  19160,  1025,  138  Pac.  477, 
delay  of  twelve  years  bars  suit  to  set  aside  gift  causa  mortis;  Poston 
v.  Ingraham,  76  S.  C.  171,  56  S.  E.  781,  holding  under  facts,  issue  of 
laches  in  suit  for  specific  performance  should  be  determined  by  court 
after  legal  issues  determined  by  jury;  Wright  v,  Tacoma  Gas  etc.  Co., 
53  Wash.  266,  101  Pac.  866,  right  of  stockholder  to  sue  to  set  aside  sale 
of  whole  property  of  corporation  held  lost  by  delay  of  six  months  after 
ratification  of  sale  at  stockholders'  meeting,  though  laches  not  pleaded; 
Plant  v.  Fittro,  65  W.  Va.  151,  63  S.  E.  770,  ward  held  barred  by  delay 
after  majority  to  sue  to  set  aside  settlements  of  accounts  of  guardian; 
M'Cann  and  Others  v.  Welch  and  Another,  106  Wis.  149,  81  N.  W.  998, 
holding  in  action  to  cancel  deed,  court  should  refuse  to  entertain  action 
though  the  ten  years'  statute  was  not  pleaded  where  no  reason  for  delay 
is  shown;  Pratt  v.  California  Min.  Co.,  9  Sawy.  366,  24  Fed.  877,  Lakin 
v.  Sierra-Buttes  Gold  Min.  Co.,  11  Sawy.  243,  25  Fed.  344,  Credit  Co. 
v.  Arkansas  etc.  R.  R.  Co.,  5  McCrary,  34,  15  Fed.  55,  and  Board  of 
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Commrs.  of  Leavenworth  County  v.  Chicago  etc.  Ry.  Co.,  5  McCrary, 
509,  18  Fed.  210,  all  following  rule ;  McLean  v.  Fleming,  96  U.  S.  257, 
24  L.  Ed.  833,  holding  plaintiff's  long  acquiescence  and  unreasonable 
delay  barred  his  action  for  profits  for  infringement  of  trademark ;  Rich- 
ards v.  Mackall,  124  U.  S.  188,  31  L.  Ed.  399,  8  Sup.  Ct.  440,  and  Ware 
v.  Galveston  City  Co.,  146  U.  S.  115,  36  L.  Ed.  910,  13  Sup.  Ct.  38,  both 
refusing  relief  because  of  laches;  Abraham  v.  Ordway,  158  U.  S.  420, 
39  L.  Ed.  1039,  15  Sup.  Ct.  895,  holding  equity  may  refuse  relief  where 
delay  would  work  injustice;  Willard  v.  Wood,  164  U.  S.  524,  41  L.  Ed. 
540,  17  Sup.  Ct.  181,  refusing  relief  because  of  changes  in  property  and 
in  situation  of  parties;  Penn  Mutual  Life  Ins.  Co.  v.  Austin,  168  U.  S. 
697,  42  L.  Ed.  631,  18  Sup.  Ct.  228,  holding  plaintiff  was  not  entitled 
to  relief ,  conditions  being  changed  and  rights  having  intervened;  Norris 
v.  Haggin,  12  Sawy.  50,  28  Fed.  278,  holding  time  of  statute  of  limita- 
tions will  ordinarily  be  applied  by  analogy  in  equity;  Teall  v.  Slaven, 
14  Sawy.  374,  40  Fed.  781,  holding  nonresidence  does  not  warrant  a  delay 
in  ascertaining  one's  right ;  Foster  v.  Mansfield  etc.  R.  Co.,  36  Fed.  639, 
refusing  relief  where  bill  showed  laches ;  St.  Paul  etc.  Ry.  Co.  v.  Sage,  49 
Fed.  324,  1  C.  C.  A.  256,  holding,  independent  of  statute  of  limitations, 
there  was  sufficient  laches  to  bar  relief;  Kinne  v.  Webb,  49  Fed.  515, 
refusing  relief  because  of  laches  of  complainant,  and  her  failure  to  offer 
restitution ;  Caulk  v.  Pace,  53  Fed.  714,  715,  3  C.  C.  A.  631,  holding  heirs 
were  equitably  estopped  from  claiming  any  interest  in  the  land;  Halsey 
v.  Cheney,  68  Fed.  768,  15  C.  C.  A.  656,  refusing  relief  where  cestui  que 
trust  had  delayed;  De  Martin  v.  Phelan,  51  Fed.  867,  2  C.  C.  A.  523,  and 
Lant  v.  Manley,  71  Fed.  16,  holding  complainant  was  guilty  of  laches; 
Post  v.  Beacon  Vacuum  Pump  &  Electrical  Co.,  89  Fed.  4,  33  C.  C.  A. 
151,  holding  Federal  courts  may  consider  defense  of  equitable  estoppel 
under  a  general  demurrer ;  Gibson  v.  Herriott,  55  Ark.  93,  95,  29  Am.  St. 
Rep.  22,  23,  17  S.  W.  590,  591,  refusing  relief  to  holder  of  equitable  title 
standing  by  and  permitting  owner  to  improve;  Harris  v.  Hillegass,  66 
Cal.  80,  4  Pac.  987,  refusing  to  entertain  a  suit  brought  after  an  unrea- 
sonable delay;  Hagerman  v.  Bates,  24  Colo.  80,  49  Pac.  142,  and  Hager- 
man  v.  Bates,  5  Colo.  App.  404,  38  Pac.  1105,  both  holding  a  plea  not 
essential  to  defense  of  laches;  Mathews  v.  Culbertson,  83  Iowa,  441,  50 
N.  W.  203,  holding  plaintiff  estopped  by  his  long  silence;  Spanlding  v. 
Farwell,  70  Me.  22,  denying  relief,  though  less  time  than  required  by 
statute  of  limitations  has  elapsed;  Attorney  General  v.  Algonquin  Club, 
153  Mass.  453, 11  L.  R.  A.  502,  27  N.  E.  4,  there  being  no  laches  in  fact; 
Snow  v.  Book  Mfg.  Co.,  153  Mass.  457,  26  N.  E.  1116,  holding  waiver  of 
demurrer  in  equity  assigning  laches  does  not  waive  that  defense ;  Harlow 
v.  Lake  Superior  Iron  Co.,  41  Mich.  590,  2  N.  W.  917,  dismissing  bill  for 
unconscionable  delay;  Kelly  v.  Hurt,  74  Mo.  566,  and  Kline  v.  Vogel,  90 
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Mo.  248,  1  S.  W.  736,  where  relief  is  sought  upon  an  equitable  right, 
equity  acts  independent  of  the  statute  of  limitations;  Burgess  v.  St. 
Louis  etc.  Ry.  Co.,  99  Mo.  508,  12  S.  W.  1054,  holding  laches  a  bar  to 
enforcement  of  a  stale  claim ;  Murphy  v.  De  France,  105  Mo.  69, 15  S.  W. 
954,  refusing  to  set  aside  administrator's  sale  where  heir  delayed ;  Wend- 
over  v.  Baker,  121  Mo.  291,  25  S.  W.  922,  holding  answer  fatally  de- 
fective, because  of  the  laches  shown  on  its  face;  Jerrett  v.  Mahan,  20 
Nev.  96,  17  Pac.  14,  holding  that  conditions  of  both  parties  remaining 
the  same,  plaintiff1  was  not  barred  by  his  laches ;  Wiggin  v.  Swamscot 
Machine  Co.,  68  N.  H.  16,  38  AtL  728,  dismissing  bill  for  laches; 
Sommers  v.  Ward,  41  W.  Va.  80,  23  S.  E.  522,  holding  that  tye  question 
of  laches  could  not  be  urged;  Coon  v.  Seymour,  71  Wis.  346,  37  N.  W. 
244,  refusing  relief,  though  laches  had  not  been  pleaded. 

Distinguished  in  Ruckman  v.  Cox,  63  W.  Va.  76,  78,  59  S.  E.  761, 
laches  does  not  apply  to  express  trusts  until  repudiation  of  trust  and 
notice  thereof  to  beneficiary. 

Statute  of  limitations  not  being  set  up  by  plea  nor  answer,  the  case 
cannot  be  considered  in  that  aspect. 

Approved  in  Bartles  v.  Gibson,  17  Fed.  298,  following  rule. 

Laches  and  neglect  are  always  discountenanced,  and  equity  will  not 
give  relief  where  they  exist. 

Approved  in  Kellogg  Switchboard  etc.  Co.  v.  Dean  Electric  Co.,  231 
Fed.  198,  right  to  relief  in  infringement  suit  bill  barred  by  failure  to 
diligently  prosecute  suit;  Sullivan  v.  Ellis,  219  Fed.  698,  135  C.  C.  A. 
366,  delay  of  seven  years,  where  no  damage  apparent,  held  not  to  bar 
action  against  indemnitor's  heir ;  Buchler  v.  Black,  213  Fed.  887,  holding 
suit  by  stockholder  to  set  aside  sale  on  foreclosure  of  property  of  cor- 
poration to  trustee  barred  by  delay  of  three  years;  New  Paddock- 
Hawley  Co.  v.  Fayetteville  Wagon  Wood  etc.  Co.,  207  Fed.  792,  right 
to  enforce  bonds  held  barred  by  laches ;  Marks  v.  Merrill  Paper  Co.,  203 
Fed.  19,  123  C.  C.  A.  380,  minority  stockholders  held  barred  by  delay 
of  year  to  set  aside  sale  of  corporation's  assets  to  another  company, 
where  innocent  bondholders  had  intervened;  Horton  v.  Stegmyer,  175 
Fed.  759,  20  Ann.  Cas.  1134,  99  C.  C.  A.  332,  delay  of  five  years  to  suo 
to  set  aside  divorce  decree  for  fraud  held  to  bar  action;  Westinghouse 
Air  Brake  Co.  v.  New  York  Air  Brake  Co.,  Ill  Fed.  742,  holding  where 
patent  has  lain  dormant  for  fifteen  years  and  has  been  infringed  for 
seven  years  with  knowledge  of  complainant,  an  accounting  will  not  be 
granted ;  Williamson  v.  Monroe,  101  Fed.  330,  holding  suit  in  equity  will 
not  be  stayed  for  laches  before  time  fixed  by  statute  of  limitations 
unless  unusual  conditions  are  shown;  Union  Pac.  Ry.  Co.  v.  Cook,  98 
Fed.  286,  39  C.  C.  A.  86,  holding  where  lot  conveyed  upon  condition 
that  it  would  be  used  for  particular  purpose  was  washed  away  before 
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reasonable  time  to  perform  cannot  be  recovered  by  grantor;  New  York 
Security  etc,  Co.  v.  Louisville  etc.  R.  R.  Co.,  97  Fed.  233,  holding  deliy 
in  acceptance  of  offer  of  consolidated  company  to  take  up  bonds  of 
constituent  companies  and  issue  new  bonds  for  nine  years  is  unreason- 
able; Elliott  v.  Elliott,  3  Alaska,  374,  denying  enforcement  of  grubstake 
contract  for  laches ;  Williams  v.  Woodruff,  35  Colo.  53,  5  L.  R.  A.  (N.  S.) 
986,  85  Pac.  98,  delay  of  thirteen  years  held  to  bar  suit  to  enforce  trust ; 
Hall  v.  Nash,  33  Colo.  507,  81  Pac.  251,  applying  rule  in  action  by  stock- 
holder of  mining  company  to  enforce  rights  in  mining  lease;  Morgan  v. 
King,  27  Colo.  549,  63  Pac.  419,  holding  under  Mill's  Ann.  Stats.,  §  2911, 
Colorado,  providing  that  actions  for  fraud  shall  be  commenced  within 
three  years  after' the  discovery  thereof,  and  section  2912,  providing  for 
ten  year  limitation  when  existence  of  trust  involved,  an  action  brought 
May  7,  1896,  to  set  aside  deed  made  December  11,  1891,  is  in  time; 
Levis  v.  Kengla,  8  App.  D.  C.  240,  poverty,  illiteracy  and  ignorance  do 
not  excuse  laches;  Stansbury  v.  Inglehart,  9  Mackey  (D.  C),  161,  163, 
delay  of  seven  years  in  equity  suit  analogous  to  ejectment  held  not  to 
amount  to  laches;  Old  Times  Distilling  Co.  v.  Casey  &  Swasey  Co.,  104 
Ky.  620,  84  Am.  St.  Rep.  480,  42  L.  R.  A.  468,  47  S.  W.  611,  holding 
where  two  distilling  concerns  began  use  of  same  brand  ten  years  ago, 
one  could  not  enjoin  its  use  by  the  other  who  had  added  to  its  value  by 
advertisement;  Mace  v.  Ship  Pond  Land  etc.  Co.,  112  Me.  424,  92  Atl. 
487,  suit  by  State  for  accounting  for  lumber  cut  from  State  lands  held 
not  barred ;  Sawyer  v.  Cook,  188  Mass.  168,  74  N.  E.  358,  holding  holder 
of  legal  title  barred  by  laches  from  requiring  trustee  to  account  for 
profits  of  land  deal ;  Skinner  v.  Scott,  29  Okl.  369,  118  Pac.  396,  bill  to 
rescind  contract  for  fraud  held  not  to  show  excuse  for  delay;  Good  v. 
Queens  Run  Fire  Brick  Co.,  224  Pa.  502,  73  Atl.  908,  abutting  owner 
held  barred  by  delay  of  ten  years  to  enjoin  private  siding  on  street; 
Snider  v.  Rinehart,  20  Colo.  460,  39  Pac.  412,  following  rule ;  Brown  v. 
Buena  Vista  Co.,  95  U.  S.  160,  161,  24  L.  Ed.  423  refusing  relief  against 
a  judgment  where  party  was  guilty  of  laches;  Speidel  v.  Henrici,  120 
U.  S.  387,  30  L.  Ed.  720,  7  Sup.  Ct.  612,  refusing  to  assist  one  who  had 
slept  upon  his  rights;  Livingston  v.  Proprietors  of  Ore  Bed,  16  Blatchf. 
561,  Fed.  Cas.  8418,  holding  claim  barred  by  acquiescence  and  laches; 
United  States  v.  Becbe,  4  McCrary,  17, 17  Fed.  40,  holding  lapse  of  time 
may  constitute  a  good  defense;  United  States  v.  Dalles  Military  Road 
Co.,  14  Sawy.  399,  41  Fed.  500,  holding  government  was  estopped  by 
delay  from  alleging  nonfulfillment  of  statutory  conditions   of  grant; 
Barden  v.  Duluth,  28  Fed.  15,  holding  running  of  statute  was  not  affected 
by  subsequent  legislation;  Mathews  v.  Burdick,  38  Fed.  896,  holding, 
after  lapse  of  so  long  a  time,  proof  was  not  sufficient  to  overcome  pre- 
sumption of  regularity  of  assessment;  Pickering  v.  Leiberman,  41  Fed- 
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378,  refusing  subrogation  where  party  delayed  eighteen  years;  Naddo 
v.  Bardon,  47  Fed.  790,  holding  plaintiff  was  guilty  of  laches- and  could 
not  have  an  accounting;  Hinchman  v.  Kelley,  54  Fed.  66,  4  C.  C.  A.  189, 
refusing  aid  because  of  laches;  Prince's  Metallic  Paint  Co.  v.  Prince 
Mfg.  Co.,  57  Fed.  944,  6  G.  C.  A.  647,  holding  long  acquiescence  in  use 
of  trademark  estopped  party;  Dugan  v.  O'Donnell,  68  Fed.  992,  holding 
plaintiff  barred  by  delay,  though  without  full  knowledge  of  all  the  facts ; 
Swift  v.  Smith,  79  Fed.  712,  25  C.  C.  A.  154,  refusing  to  set  aside  void 
administrator's  sale  where  there  was  a  long  delay  and  property  was  im- 
proved; Bell  v.  Hudson,  73  Cal.  287,  2  Am.  St  Rep.  793,  14  Pac.  792, 
refusing  to  entertain  an  action  for  an  accounting  by  partner,  because  of 
staleness;  Great  West  Min.  Co.  v.  Woodmas,  14  Colo.  95,  23  Pac.  910, 
holding  that  strongest  equitable  rights  may  be  forfeited  by  laches;  De 
Grauw  v.  Median,  48  N.  J.  Eq.  225,  21  Atl.  195,  refusing  relief  where, 
during  delay,  conditions  had  changed ;  Coles  v.  Vanneman,  51  N.  J.  Eq. 
329,  18  Atl.  471,  holding  family  knowing  of  mental  infirmities  of  intes- 
tate, and  delaying  for  eight  years,  were  guilty  of  inexcusable  laches ;  Sed- 
lak  v.  Scdlak,  14  Or.  541,  13  Pac.  452,  refusing  to  set  aside  a  decree  en- 
tered thirty  years  ago ;  Hensel  v.  Kegans,  8  Tex.  Civ.  App.  586,  28  S.  W. 
706,  holding  doctrine  of  stale  demand  does  not  bar  defendant  in  trespass 
from  setting  up  an  equitable  title;  Tufts  v.  Tufts,  8  Utah,  148,  16 
L.  R.  A.  485,  30  Pac.  310,  holding  general  statute  of  limitations  does  not 
apply  to  divorce ;  King  v.  White,  63  Vt.  166,  25  Am.  St.  Rep.  756,  21 
Atl.  536,  holding  laches  a  bar  to  action  for  accounting  by  partner,  though 
not  barred  by  statute;  Morgan  v.  Fisher,  82  Va.  423,  holding  that  right 
was  lost- by  laches;  Trool  v.  Carter,  15  W.  Va.  583,  holding  equity  will 
not  enforce  a  parol  trust  after  lapse  of  time;  Kroop  v.  Kroop,  97  Wis. 
145,  72  N.  W.  383,  holding  delay  insufficient  to  bar  remedy,  especially 
since  statute  of  limitations  gives  a  longer  time;  Cranmer  v.  McSwords, 
24  W.  Va.  602,  arguendo. 

Equity— Stale  claim.    Notes,  23  Am.  St  Rep.  149,  150;  2  Am,  St. 

Rep.  807. 

• 

Miscellaneous.  jCited  in  Potts  v.  Alexander,  118  Fed.  890,  holding 
State  statute  of  limitations  on  issue  of  laches  is  not  binding  on  Federal 
court;  Cox  v.  Baltimore  etc.  R.  Co.,  180  Ind.  507,  50  L.  R.  A.  (N.  S.) 
453,  103  N.  E.  342,  to  point  that  all  presumptions  must  be  taken  against 
pleader ;  Scott  v.  Crouch,  24  Utah,  389,  67  Pac.  1071,  holding  in  action 
^  by  locator  of  mining  claim  against  patentee  to  declare  trust,  knowledge 
of  fifteen  years  without  objection  of  claim  of  patentee  would  bar  re- 
covery. 
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94  U.  S.  812-824,  24  L.  Ed.  184,  BOWEN  v.  CHASE. 

Trust  created  for  the  benefit  of  a  married  woman,  for  giving  her  the 
separate  use  and  control  of  lands  free  from  the  control  of  her  husband, 
will  be  sustained. 

Approved  in  Bowen  v.  Chase,  98  U.  S.  255,  25  L.  E<L  47,  following 
rule. 

Directions  to  trustee  by  beneficiary,  with  power  of  appointment,  direct- 
ing the  conveyance  of  Interests  for  life  and  in  fee  to  A  and  B,  held  to  create 
immediate  vested  interests,  though  to  take  effect  in  possession  after  the 
death  of  such  beneficiary,  and  only  in  the  event  of  his  failure  to  appoint 
by  will. 

Approved  in  Estate  of  Pair,  132  Cal.  573,  60  Pac.  447,  448,  holding 
express  trust  to  convey  real  property  to  beneficiaries  is  void  under  laws 
of  California.   * 

That  the  appointment  under  a  power  in  a  trust  deed  is,  In  form,  a 
direction  to  trustee  to  convey,  does  not  derogate  from  the  vesting  quality 
of  the  equitable  interest  of  cestus  que  trusts  in  the  meantime. 

Approved  in  Frey  v.  Allen,  9  App.  D.  C.  404,  holding  trust  created  in 
husband  as  trustee  for  "sole  use  and  benefit"  of  wife,  operated  to  pre- 
vent execution  of  trust  and  its  conversion  into  legal  estate;  Cashing  v. 
Blake,  30  N.  J.  Eq.  701,  holding  mere  direction  to  a  trustee  to  convey 
will  not  convert  trust  into  an  executory  trust. 

Distinguished  in  Townshend  v.  Frommer,  126  N.  Y.  459,  46Q,  26  N.  E. 
808,  holding  trust  to  convey  was  valid  as  a  power  in  trust. 

Where  there  was  power  to  lease  and  power 'to  convey,  assure*  and  dis- 
pose, the  latter  includes  a  power  to  sell,  which,  being  a  superior  power, 
overrides  the  other  if  previously  exercised. 

Approved  in  dissenting  opinion  in  Burkett  v.  Whittemore,  36  S.  C. 
443,  444,  15  S.  E.  621,  majority  distinguishing  on  facts. 

Distinguished  in  Burkett  v.  Whittemore,  36  S.  C.  436,  15  S.  E.  618, 
on  facts.  . 

Parties  are  Justified  in  coming  into  equity  where*  title  involved  the 
construction  of  a  trust  or  it  is  desired  to  remove  cloud  upon  their  title. 

Approved  in  Partee  v.  Thomas,  11  Fed.  773,  holding  Federal  court  of 
equity  had  jurisdiction  to  enforce  trust  of  a  will. 

Miscellaneous.  Cited  in  Bailey  v.  Wood,  211  Mass.  44,  Ann.  Gas. 
1913A,  950,  97  N.  E.  904,  to  point  that  executed  parol  trust  is  not  af- 
fected by  statute  of  frauds;  Schermerhorn  v.  De  Chambrun,  64  Fed. 
196,  12  C.  C.  A.  81,  generally. 
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96  IT.  8.  1-3,  24  I*.  Ed.  847,  PACIFIC  B.  B.  CO.  T.  KETCHUM. 

Equity  appeals  are  heard  on  pleadings  and  proofs  below;  no  new  evi- 
dence is  admissible,  and  pleadings  cannot  be  amended  in  Supreme  Court. 

Approved  in  McClure-Mabie  Lumber  Co.  v.  Brooks,  46  W.  Va.  733, 
34  S.  E.  921,  holding  on  certiorari  Circuit  Court  may  allow  lower  court 
to  amend  returns  on  summons. 

Distinguished  in  Burget  v.  Robinson,  123  Fed.  265,  59  C.  C.  A.  260, 
holding  Circuit  Court  staying  mandate  after  judgment  retains  juris- 
diction and  may  grant  rehearing  until  mandate  issued. 

Pending  an  appeal  from  uncontested  railroad  foreclosure,  a  motion  for 
rule  to  show  cause  why  receiver  should  not  be  appointed  was  denied. 

Approved  in  Coleman  v.  Fisher,  66  Ark.  45,  48  S.  W.  808,  denying 
appointment  of  receiver  pending  appeal,  holding  application  should  be 
made  to  court  granting  decree ;  Chemung  Min.  Co.  v.  Hanley,  11  Idaho, 
304,  81  Pac.  619,  Supreme  Court  may  appoint  receiver  to  act  pending 
litigation;  Waters-Pierce  Oil  Co.  v.  State,  47  Tex.  Civ.  176,  103  S.  W. 
845,  discussing  power  to  appoint  receivers;  Cohen  v.  I/Engle,  24  Fla. 
548,  5  South.  238,  refusing  temporary  injunction  pending  appeal  from 
order  refusing  to  enjoin  action  at  law. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Rep.  91. 

Power  of  court  to  appoint  receiver  in  absence  of  statute.    Note, 
Ann.  Oas.  1B13B,  649. 

96  U.  8.  3-10,  24  L.  Ed.  591,  PHIPPS  ▼.  SEDGWICK. 

Where  a  partner  takes  firm  money  to  pay  individual  debts,  transaction 
must  be  treated  as  of  date  when  money  was  withdrawn,  and  its  honesty 
tested  by  condition  of  business  then. 

(847) 
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Approved  in  Johnston  ▼.  Standard  Shoe  Co.,  5  Tex.  Civ.  App.  399, 
24  S.  W.  581,  holding  chattel  mortgage  of  firm  assets  to  secure  partner's 
debts  void. 

Distinguished  in  First  Nat.  Bank  v.  Wood,  128  N.  Y.  41,  27  N.  E. 
1021,  holding  firm  notes  given  to  creditor  of  partner  valid. 

Where  partner  withdraws  money  from  falling  firm  to  build  residence, 
which  he  settles  on  wife,  partnership  assignee  in  bankruptcy  can  recover 
proceeds  of  the  property  .after  payment  of  mortgage. 

Approved  in  Bigby  v.  Warnock,  115  Ga.  393,  396,  41  S.  E.  624,  hold- 
ing partnership  funds  withdrawn  fraudulently  and  settled  on  wife  re- 
coverable by  assignee  of  bankrupt  partnership;  Phipps  v.  Sedgwick, 
131  U.  S.  cxli  (Appx.),  24  L.  Ed.  596,  refusing  to  recall  and  modify 
mandate  in  cited  case;  Brecher  v.  Fox,  1  McCrary,  49,  1  Fed.  274, 
allowing  recovery  of  money  used  to  discharge  mortgage  on  wife's  prop- 
erty; In  re  Melvin,  16  Fed.  Cas.  1339,  holding  purchase  of  exempt 
property  with  firm  proceeds  void. 

Real  or  personal  property  conveyed  to  wife  in  fraud  of  husband's  credi- 
tors can  be  subjected  to  payment  of  his  debts  after  identification  in  hex 
hands  or  in  hands  of  voluntary  grantees  or  purchasers  with  notice. 

Approved  in  Cox  v.  Wall,  99  Fed.  549,  allowing  bill  in  equity  by 
trustee  in  bankruptcy  setting  aside  fraudulent  sale  though  remedy  at 
law  available;  In  re  Antisdel.  1  Fed.  Cas.  1056,  applying  rule  in  bank- 
ruptcy proceedings;  Scott  v.  Mead,  37  Fed.  873,  applying  rule  where 
husband  constructed  houses  and  placed  them  in  wife's  name. 

Distinguished  in  Simms  v.  Morse,  4  Hughes,  583,  2  Fed.  329,  refusing 
to  subject  property  purchased  bona  fide  by  wife. 

Liability  for  rents  and  profits  of  grantee  in  fraudulent  conveyance. 
Note,  Ann.  Oas.  1914A,  1011. 

Pursuit  of  property  fraudulently  conveyed  to  wife  cannot  be  aban- 
doned and  a  Judgment  in  personam  for  its  value  taken  against  wife  or  her 
executors. 

Approved  in  Sheldon  v.  Parker,  66  Neb.  626,  627,  92  N.  W.  929,  fol- 
lowing rule;  Allen-West  Commission  Co.  v.  Grumbles,  161  Fed.  467, 
under  Arkansas  law,  action  cannot  be  maintained  against  wife  as 
garnishee  by  creditor  of  husband  to  recover  personal  judgment  against 
her;  United  States  Trust  Co.  v.  Sedgwick,  97  U.  S.  309,  24  L,  Ed.  957t 
Huntington  v.  Saunders,  120  U.  S.  80,  81,  30  L.  Ed.  582,  7  Sup.  Ct.  357 
'  (affirming  14  Fed.  909),  and  Clark  v.  Beecher,  154  U.  S.  632,  24  L.  Ed. 
705,  14  Sup.  Ct.  1185,  all  applying  rule;  Long  v.  Walker,  84  Ala.  74,  4 
South.  39,  and  Miller  v.  Shields,  124  Ind.  169,  8LE.A  408,  24. N.  E. 
671,  both  arguendo. 
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Distinguished  in  Sheldon  v.  Parker,  66  Neb.  634,  95  N.  W.  1015, 
where  husband  transfers  property  to  wife  in  fraud  of  creditors  and  she 
sells  it  to  bona  fide  purchaser,  personal  judgment  may  be  entered  against 
wife  for  proceeds  of  sale;  Phelps  v.  Smith,  116  Ind.  402,  19  N.  E.  158, 
holding  wife  liable  for  money  received  by  fraudulent  judgment  and 
execution  against  husband. 

96  XT.  8.  10-16,  24  L.  Ed.  333,  SHAW  *.  BILL. 

Attorney  may  appear  for  company  to  defeat  application  of  creditor 
for  receiver,  and  later  for  trustee  to  foreclose  against  company. 

Approved  in  In  re  Boston  Dry  Goods  Co.,  125  Fed.  229,  60  C.  C.  A. 
118,  allowing  attorney  to  enter  appearance  for  creditors  in  bankruptcy 
and  also  to  amend  their  votes. 

Supplemental  bill  \eing  mere  adjunct  to  original,  no  subpoena  need  be 
issued  where  no  new  parties  are  brought  in. 

Approved  in  Ldebing  v.  Matthews,  216  Fed.  11,  132  C.  C.  A.  245, 
application  to  file  supplemental  bill  to  redeem  held  properly  denied; 
Packard  v.  Illinois  Trust  etc.  Co.,  261  111.  454,  104  N.  E.  277 ,  applying 
rule  to  infant  parties  represented  by  guardian  ad  litem ;  Hazelton  Tripod 
etc.  Co.  v.  Citizens'  etc.  Ry.  Co.,  72  Fed.  329,  arguendo. 

New  parties— How  jurisdiction  over  may  be  acquired.    Note,  50 
Am.  St.  Rep.  740. 

Amendment  of  pleading  as  requiring  new  process.    Note,  Ann.  Oas. 
1913B,  882. 

On  insolvency  of  company  and  want  of  funds  at  place  of  payment, 
no  demand  there  for  payment  of  bonds,  prior  to  foreclosure,  is  rewired, 
as  law  does  not  require  fruitless  act. 

Distinguished  in  Potomac  Mfg.  Co.  ▼.  Evans,  84  Va.  721,  6  S.  E.  4, 
no  such  allegation  in  complaint  and  no  demand,  suit  is  prematurely 
brought. 

.Mortgage  covering  rolling  stock  and  machinery  includes  that  subse- 
quently acquired  to  replace  the  old  or  added  thereto,  in  existence  at  fore- 
closure. 

Approved  in  Hasbrouck  v.  Rich,  113  Mo.  App.  397,  88  S.  W.  133, 
deed  of  mining  company's  property  authorizing  it  to  dispose  of  ma- 
chinery covered  thereby  which  cannot  be  used,  to  be  replaced  by  other 
machinery  of  equal  value,  is  not  void  within  Rev.  Stats.  1899,  §3397; 
Parker  v.  New  Orleans  ^tc.  R.  Co.,  33  Fed.  696,  future  property  may 
be  mortgaged;  Calhoun  v.  Memphis  etc.  R.  R.  Co.,  2  Flipp.  447,  Fed. 
Cas.  2309,  after-acquired  lands  do  not  pass  under  mortgage  unless  used 
.in  connection  with  actual  operation  of  road;  Buck  v.  Seymour,  46  Conn. 

IX— 54 
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170,  covers  property  acquired  for  use  on  leased  road ;  Quincy  v.  Chicago 
etc.  R.  R.  Co.,  94  HI.  542,  may  mortgage  after-acquired,  independently 
of  charter;  Bell  v.  Chicago  etc.  R.  R.  Co,  34  La.  Ann.  791,  792,  mort- 
gage to  secure  bonds  covers  after-acquired. 

Distinguished  in  Moran  v.  Pittsburgh  etc.  Ry.  Co.,  32  Fed.  887,  mort- 
gage of  after-acquired  property  does  not  cover  lease  subsequently  exe- 
cuted; Hamlin  v.  Jerrard,  72  Me.  75,  attach  subject  to  liens  existing 
as  it  comes  to  hand  of  mortgagor. 

What  after-acquired  property  passes  by  a  railway  mortgage.    Note, 
90  Am.  St.  Rep.  259. 

Right  of  corporation  to  mortgage  its  property.    Note,  7  E.  R.  0. 
673. 

95  T7.*&  16>19f  24  I*.  Ed.  346,  NEW  ORLEANS  CANAL  ft  BANKING  OO. 
T.  MONTGOMERY. 

* 

In  absence  of  proof  as  to  when  notes  were  transferred,  they  are  pre- 
sumed taken  when  underdue,  In  good  faith  and  without  notice  of  Infirmities. 

Approved  in  Cropley  v.  Eyster,  9  App.  D.  C.  379,  following  rule; 
Bank  of  British  North  America  v.  Ellis,  6  Sawy.  100,  Fed.  Cas.  859, 
accommodation  indorser  can  only  show  want  of  consideration  against 
accommodated  party;  Holden  v.  Phoenix  Rattan  Co.,  168  Mass.  572, 
47  N.  E.  242,  admission  of  signature  and  possession  of  note  throws 
burden  of  notice  on  defendant. 

Modified  in  King  v.  Doane,  139  U.  S.  173,  85  L.  Ed.  87,  11  Sup.  Ct. 
467,  fraud  existing  in  note,  taking  for  value  must  be  proved,  taking 
without  notice  then  presumed. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  R.  A.  826. 

Trust  deed  securing  payment  of  notes  la  accessory  to  them  and  passes 
with  transfer  of  notes. 

Approved  in  Allis-Chalmers  Co.  v.  Central  Trust  Co.,  190  Fed.  706, 
39  L.  R.  A.  (N.  S.)  84,  111  C.  C.  A.  428,  transfer  of  bonds  carries  with 
it  deed  of.  trust  securing  them;  Kirkpatrick  v.  Eastern  Milling  etc. 
Co.,  135  Fed.  149,  where  bank  loaned  money  to  corporation,  taking  its 
note  secured  by  its  bonds  together  with  assignment  of  underwriting 
agreement,  by  which  subscribers  agreed  to  take  bonds  and  have  stock 
in  corporation,  to  seventy-five  per  cent  of  face  of  bonds,  stock  certi- 
ficates passed  to  bank;  Swift  v.  Bank  of  Washington,  114  Fed.  645,  52 
C.  C.  A.  339,  holding  assignment  of  note  before  maturity  to  fair  pur- 
chaser carries  chattel  mortgage  given  as  security;  O'Rourke  v.  Wahl, 
109  Fed.  277,  48  C.  C.  A.  360,  holding  bona  fide  purchaser  of  notes  before 
maturity  can  enforce  trust  deed  given  to  secure  notes ;  Drury  v.  Hayden, 
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111  U.  S.  227,  28  L.  Ed.  410,  4  Sup.  Ct.  407  (reversing  3  Fed.  788), 
applying  rale  to  purchase  of  notes  secured  by  mortgage. 

Trustee  who  gets  deeds  of  trust  with  transfer  of  notes  stands  In  posi- 
tion of  mortgagee;  he  is  a  purchaser  for  value  and  is  bona  fide  until  con- 
trary appears. 

Approved  in  Peninsula  Bank  v.  Wolcott,  232  Fed.  71,  bona  fide  holder 
of  notes  secured  by  trust  deed  takes  deed  freed  from  defenses  good 
against  original  mortgagor  and  holder  of  notes;  Young  v.  Lowry,  192 
Fed.  829,  113  C.  C.  A.  149,  purchase  of  notes  of  bankrupt  held  to  be 
without  notice  that  they  represented  gambling  losses;  In  re  Hill,  187 
Fed.  217,  purchase  of  note  given  for  gaming  debt  for  less  than  face 
held  not  bona  fide;  Smith  v.  First  Nat.  Bank,  23  Okl.  417,  29  L.  R.  A. 
(N.  S.)  576,  104  Pac.  1082,  where  note  assigned  secured  by  chattel 
mortgage  assigned  to  bona  fide  holder,  mortgagee  could  not  discharge 
lien  on  payment  to  him,  though  mortgagor  had  no  notice  of  assignment ; 
Singer  Mfg.  Co.  v.  Chalmers,  2  Utah,  546,  admissions  by  mortgagor 
after  mortgage  inadmissible  against  mortgagee;  Townsend  v.  Hooper, 
2  Utah,  556,  trustees  not  charged  with  knowledge  of  secret  partnership 
with  polygamous  wife. 

Effect  upon  lien  of  mortgage  securing  negotiable  instruments  as- 
signed before  maturity,  of  payment  to  payee,  without  knowledge 
of  assignment.    Note,  29  L.  R.  A.  (N.  S.)  577. 

One  taking  deed  of  trust  to  secure  note,  without  notice,  is  not  bound 
by  prior  deed  with  misdescription. 

Approved  in  Manogue  v.  Bryant,  15  App.  D.  C.  258,  considering 
whether,  under  recording  acts  equity  of  grantee  in  deed  to  correct  mis- 
description which  was  dependent  on  parol  evidence,  was  subordinate  to 
judgment  lien;  Schepp  v.  Smith,  35  La.  Ann.  6,  7,  parties  may  pur- 
chase a  mortgage  shown  on  record  and  are  not  subject  to  equities ;  Rob- 
inson v.  Owens  (Tenn.),  52  S.  W.  871,  disallowing  vendor's  lien  against 
purchaser  without  notice. 

Rights  of  purchaser  for  value  without  notice.    Note,  21  E.  R.  0. 

725. 
J 
As  between  grantor  and  cestui  que  trust,  deed  may  be  reformed  and 

enforced,  but  not  against  Intervening  rights  acquired  in  good  faith. 

Approved  in  Hayden  v.  Snow,  9  Biss.  518,  14  Fed.  76,  disallowing 

mistake  in  assuming  mortgage  set  up  against  innocent  holder  of  notes. 

Reformation  of  contracts.    Note,  65  Am.  St.  Rep.  503. 

Personal  liability  of  grantee  of  land  to  pay  off  prior  mortgage. 
Note,  78  Am.  Dec.  86. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.  Note,  28 
L.  R.  A.  (N.  S.)  887. 
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95  U.  a  19-22,  24  L.  Ed.  369,  ADAMS  ▼.  NASHVILLE. 

Decision  of  State  courts  on  construction  of  its  own  statutes  is  binding 
on  Supreme  Court. 

Approved  in  Winona  etc.  R.  R.  Co.  v.  Deuel,  3  Dak.  25, 12  N.  W.  569, 
and  Jessup  v.  Carnegie,  80  N.  Y.  447,  36  Am.  Rep.  647,  both  following 
decisions  of  another  State  on  construction  of  its  laws. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A,  575. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  445. 

State  taxation  of  national  banks.  Notes,  69  Am.  St.  Rep.  47,  48; 
45  L.  R.  A.  746,  757. 

13  Stat.  99  does  not  curtail  power  of  State  to  tax,  but  requires  that 
capital  in  national  banks  should  not  be  discriminated  against;  and  State 
may  exempt  certain  species  of  property. 

Approved  in  Gray  v.  Logan  County,  7  Okl.  323,  54  Pac.  486.  national 
banks'  realty  is  taxable,  and  penalties  for  nonpayment  accumulate  while 
property  is  in  hands  of  receiver ;  Mercantile  Bank  v.  New  York,  121 
U.  S.  151, 161,  30  L.  Ed.  900,  903,  7  Sup.  Ct.  833,  838,  exempting  trust 
companies  and  savings  banks  does  not  make  tax  on  shares  of  national 
bank  void;  Aberdeen  Bank  v.  Chehalis  Co.,  166  U.  S.  452,  41  L.  Ed. 
1075,  17  Sup.  Ct.  633,  First  Nat.  Bank  v.  Waters,  19  Blatchf.  246,  7 
Fed.  156 ,  Mercantile  Nat.  Bank  v.  New  York,  28  Fed.  783 ,  Bressler  v. 
Wayne,  32  Neb.  844,  13  L.  R.  A.  618,  49  N.  W.  789,  and  Stratton  v. 
Collins,  43  N.  J.  L.  569,  all  allowing  tax  on  national  bank  shares  in 
absence  of  discrimination,  though  some  property  is  exempt;  McHenry 
v.  Downer,  116  Cal.  31,  45  L.  R.  A.  746,  47  Pac.  783,  shares  in  State  banks 
exempt,  national  banks  must  also  be;  Magiiire  v.  Board  of  Revenue, 
71  Ala.  414,  and  Dutton  v.  National  Bank,  53  Kan.  456,  36  Pac.  722, 
both  allowing  rule  of  taxation  against  national  bank  applying  to  others ; 
Bank  of  Shreveport  v.  Board  of  Reviewers,  41  La.  Ann.  183,  5  South.  408, 
shares  in  national  bank,  whose  capital  is  invested  in  United  States  bonds 
may  be  taxed ;  Williams  v.  Weaver,  75  N.  Y.  37,  statute  does  not  operate 
against-  erroneous  overvaluation;  Buie  v.  Commissioners  of  Town  of 
Fayetteville,  79  N.  C.  272,  shares  may  be  taxed  where  owner  resides 
or  bank  is  located,  at  option  of  legislature;  McAden  v.  Commissioners 
of  Mecklenburg  County,  97  N.  C.  358,  2  S.  E.  672,  shareholder  in  na- 
tional bank  may  deduct  indebtedness  for  taxation  as  in  other  invest- 
ments. 

Distinguished  in  Primm  v.  Fort,  23  Tex.  Civ.  615,  57  S.  W.  91, 
denying  taxpayer's  right  to  set  off  indebtedness  against  assessed  valua- 
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tion  of  national  bank  stock  in  absence  of  proof  of  discrimination  against 
bank;  Boyer  v.  Boyer,  113  U.  S.  694,  28  L.  Ed.  1090,  5  Sup.  Ct.  708, 
material  part  of  moneyed  capital  exempted,  national  bank's  shares  must 
also  be;  National  Commercial  Bank  v.  Mayor  etc.  of  Mobile,  62  Ala. 
296,  34  Am.  Rep.  22,  tax  on  national  bank  shares  in  gross  or  on  its 
capital  stock  void;  Pollard  y.  State,  65  Ala.  632,  633,  636,  exempting 
capital  of  State  corporations  invested  in  land  is  discrimination;  First 
Nat.  Bank  v.  Chapman,  9  Ohio  C.  C.  82,  amount  of  bona  fide  debts  ex- 
empted by  statute,  tax  on  bank  shares  void  where  debts  exceed  value 
of  shares. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate  and  other 
property  of  national  banks.    Note,  96  Am.  Dec.  293. 

95  U.  B.  23-33,  24  L.  Ed.  348,  REED  T.  MERCHANTS'  HUT.  INSURANCE 
00. 

Written  agreement  cannot  be  varied  by  proof  of  surrounding  circum- 
stances, but  they  are  admissible  to  ascertain  the  subject  matter  and  stand- 
point of  parties. 

Approved  in  Zeckendorf  v.  Steinfeld,  225  U.  S.  458,  56  L.  Ed.  1164, 
32  Sup.  Ct.  728,  in  interpreting  action  of  stockholders  in  passing  resolu- 
tions regarding  relative  rights  of  corporations  and  officer  in  property 
of  corporation,  circumstances  may  be  considered;  Lowrey  v.  Hawaii, 
206  U.  S.  222,  51  L.  Ed.  1033,  27  Sup.  Ct.  622,  extrinsic  evidence  as  to 
conduct  of  parties  admitted  to  show  their  intent  as  to  what  was  meant 
by  sound  literature  and  solid  science  in  contract  to  maintain  school; 
The  F.  J.  Luckenbach,  213  Fed.  674,  meaning  of  "right  delivery"  in 
affreightment  contract,  where  charter-party  is  silent,  depends  on  char- 
acter of  cargo;  Coney  Island  Co.  v.  Mclntyre-Paxton  Co.,  200  Fed.  909, 
119  C.  C.  A.  197,  term  of  contract  giving  interest  in  land  held  ques- 
tion for  jury  in  light  of  circumstances  of  execution  and  relations  of 
parties;  Quinton  v.  Neville,  152  Fed.  884,  81  C.  C.  A.  673,  construing 
contract  of  testator  creating  equitable  lien;  Guaranty  Trust  Co.  v. 
Atlantic  Coast  etc.  R.  Co.,  138  Fed.  521,  71  C.  C.  A.  41,  affirming  132 
Fed.  71,  where  railway  mortgage  to  secure  bonds  recited  form  of  bonds 
and  declared  they  were  secured  by  mortgage  on  all  property  owned 
or  thereafter  acquired,  and  mortgage  limited  lien  on  after-acquired 
property  to  liens  acquired  by  lease  from  other  roads,  mortgage  lien 
embraced  leaee  by  other  road  organized  as  holding  company;  Union 
Selling  Co.  v.  Jones,  128  Fed.  675,  63  C.  C.  A.  224,  holding  parol  evidence 
inadmissible  to  explain  warranty  of  binder  twine,  "quality  guaranteed," 
such  imparting  warranty  of  reasonable  fitness  for  use ;  American  Bonding 
etc.  Co.  v.  Takahashi,  111  Fed.  129,  49  C.  C.  A.  267,  allowing  extrinsic  evi- 
dence for  construction  of  contract  requiring  money  to  be  paid  to  "X,  trna- 
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tee,"  to  fix  responsibility  for  trustee's  defalcation;  Western  Union  Tel. 
Co.  v.  American  Bell  Tel.  Co.,  105  Fed.  687,  admitting  extrinsic  evidence 
of  negotiations  to  explain  doubtful  contract  providing  for  royalties 
payable  for  use  of  patents  in  litigation  between  rival  telephone  com- 
panies; R.  H.  Burmister  &  Sons  Co.  v.  Empire  Gold  Min.  etc.  Co.,  8 
Ariz.  162,  71  Pac.  962,  construing  order  on  corporation  for  payment  of 
wages  to  another  to  pay  debt;  Mason  v.  Spalding,  7  Mackey  (D.  C), 
122,  123,  construing  contract  assigning  interest  in  contingent  claims 
contracts  as  security;  L'Engle  v.  Scottish  Union  etc.  Ins.  Co.,  48  Fla. 
95,  111  Am.  St.  Rep.  76,  67  L.  R.  A.  581,  37  South.  467,  construing 
clause  in  policy  providing  for  concurrent  insurance;  Strong  v.  Carver 
Cotton  Gin  Co.,  197  Mass.  59,  83  N.  E.  329,  parol  evidence  held  inad- 
missible to  show  other  attachments  were  included,  where  license  to 
use  patent  referred  only  to  designated  attachments;  Darnell  v.  Lafferty, 
113  Mo.  App.  303,  88  S.  W.  791,  memorandum  evidencing  sale  of  per- 
sonalty is  insufficient  with  regard  to  description  if  description  is  such 
that,  together  with  surrounding  circumstances  supplied  by  parol,  sub- 
ject matter  can  be  identified;  Marsh  v.  Concord  Mut.  Fire  Ins.  Co.,  71 
N.  H.  256,  51  Atl.  900,  construing  insurance  policy  "on  frame-mill  and 
additions  used  as  pail-shop,"  to  include  building  twelve  feet  distant 
connected  by  movable  bridge ;  Fayter  v.  North,  30  Utah,  168,  6  L.  R.  A. 
(N.  S.)  410,  83  Pac.  745,  evidence  of  declarations  of  grantor  admitted 
to  determine  extent  of  water  rights  conveyed  under  grant  of  privileges 
and  appurtenances;  Causten  v.  Barnette,  49  Wash.  665,  96  Pac.  227, 
applying  rule  to  grubstake  agreement ;  United  States  v.  Peck,  102  U.  S. 
65,  26  L.  Ed.  47,  admitting  parol  evidence  in  construing  contract  for 
military  supplies;  Chicago  Cheese  Co.  v.  Fogg,  53  Fed.  73,  admitting 
parol  evidence;  Melvin  v.  Thomas  Potter  Sons  &  Co.,  91  Fed  154,  con- 
struing patent  according  to  "actual  condition  of  things";  Martindale 
v.  Parsons,  98  Ind.  180,  admitting  explanation  of  contract  in  deed  to 
pay  mortgage  debt ;  Rowe  v.  Rand,  111  Ind.  211,  12  N.  E.  380,  admitting 
explanation  of  mutual  release;  Cravens  v.  Cotton  Mills  Co.,  120  Ind.  11, 
16  Am.  St.  Rep.  302,  21  N.  E.  982,  admitting  parol  evidence  in  enforcing 
payment  of  stock  subscription;  Cottam  v.  Mechanics  &  Traders'  Ins. 
Co.,  40  La.  Ann.  261,  4  South.  512,  refusing  to  admit  explanation  of 
insurance  policy;  Tuxbury  v.  French,  41  Mich.  13,  1  N.  W.  906,  ad- 
mitting evidence  in  construing  will;  Dakin  v.  Dakin,  97  Mich.  291,  56 
N.  W.  565,  admitting  explanation  of  contract  releasing  dower ;  Watrous ' 
Heirs  v.  McKie,  54  Tex.  71,  applying  rule  in  construing  agreement 
for  one  suit  to  determine  another;  Buford  v.  Lonergan,  6  Utah,  305, 
22  Pac.  166,  admitting  explanation  of  contract  for  sale  of  cattle ;  Brown 
v.  Markland,  16  Utah,  364,  67  Am.  St.  Rep.  632,  52  Pac.  599,  admitting 
explanation  of  contract  to  convey  mine;  Isham  v.  Parker,  3  Wash.  764, 
29  Pac.  838,  construing  contract  for  services  of  attorney. 
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Distinguished  in  Heine  Safety  Boiler  Co.  v.  Francis  Bros.,  105  Fed. 
417,  holding  written  contract  of  specifications  for  boilers  superseded 
by  independent  specifications  submitted  by  bidder  and  accepted  by 
builder. 

Parol  evidence  of  mistake  in  description  of  land  devised.    Note, 
16  L.  R.  A.  321. 

Parol  evidence  to  vary,  etc.,  written  contract.    Note,  17  L  B.  A 
273. 

Suspension  of  risk  "while  vessel  is  at  Baker's  Island  loading,"  means 
while  there  for  the  purpose  of  loading,  whether  actually  engaged  in  that 
process  or  not. 

Approved  in  Rainey  v.  Hogsett,  100  Fed.  211,  40  C.  C.  A.  335,  con- 
struing receipt  providing  for  deduction  of  shortage  of  lands  in  mining 
contract  as  extending  prior  agreement. 

Distinguished  in  Cottam  v.  Mechanics  &  Traders'  Ins.  Co.,  40  La. 
Ann.  262,  4  South.  512,  refusing  recovery  for  goods  burned  on  wharf 
where  risk  began  after  loading. 

95  U.  8.  33-37,  24  L.  Ed.  351,  VAN  BEYNEOAN  v.  BOLTON.  • 

Under  Mexican  land  grants,  after  approval  by  department  assembly, 
formal  delivery  of  possession  by  a  magistrate  was  necessary. 

Approved  in  United  States  v.  Elder,  177  U.  S.  117,  44  L.  Ed.  695,  20 
Sup.  Ct.  542,  holding  Governor's  indorsement  on  petition  directing 
prefect  to  ascertain  title,  insufficient  record  of  grant  to  claimant;  United 
States  v.  Ortiz,  176  U.  S.  447,  44  L.  Ed.  639,  20  Sup.  Ct.  476,  holding 
under  act  of  Congress,  March  3,  1891,  §  13,  opinion  evidence  of  wit- 
nesses insufficient  to  create  inference  of  valid  land  grant;  Bouldin  v. 
Phelps,  12  Sawy.  309,  30  Fed.  558,  holding  Mexican  grant  not  executed 
till  after  transfer  of  California  to  United  States  void. 

Interference  by  courts  to  protect  possessory  rights  as  between  con- 
flicting claimants  to  public  lands.    Note,  12  Ann.  Oas.  33. 

Ordinarily,  boundaries  officially  established  under  Mexican  grants  will 
be  accepted  as  conclusive  by  United  States,  and  unless  limited  by  decree 
of  confirmation  should  control  United  States  surveyors. 

Approved  in  United  Land  Assn.  v.  Knight,  3  Cal.  Unrep.  216,  23  Pac. 
269,  lines  given  in  decree  of  confirmation  of  Mexican  grant  and  recited 
in  patent  prevail  over  those  given  in  survey;  United  Land  Assn.  v. 
Knight,  85  Cal.  479,  24  Pac.  820,  applying  rule  in  determining  title  of 
San  Francisco. 

United  States  survey  of  Mexican  land  grant  is  inoperative  until  ap- 
proved by  Land  Department. 
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Approved  in  Shanklin  v.  McNamara,  87  Cal.  381,  26  Pac.  347,  deter- 
mining title  under  Mexican  grant. 

Grantee  of  undetermined  portion,  of  larger  tract  under  Mexican  land 
grant  Is  entitled  to  possession  of  entire  tract  until  segregation  by  United 
States  government. 

Approved  in  Lockhart  v.  Wills,  9  N.  M.  365,  54  Pac.  340,  holding 
lands  of  Mexican  grant  in  New  Mexico  sub  judice  in  Court  of  Private 
Claims  open  to  public  under  United  States  mining  laws;  Prasher  v. 
O'Connor,  115  U.  S.  107,  29  L.  Ed.  313,  5  Sup.  Ct.  1143,  determining 
title  to  public  lands;  United  States  v.  McLaughlin,  127  U.  S.  450,  32- 
L.  Ed.  221,  8  Sup.  Ct.  1187,  holding  land  grant  to  railroad  valid ;  Shank- 
lin v.  McNamara,  87  Cal.  381,  26  Pac.  347,  determining  title  under 
Mexican  grant ;  Lockhart  v.  Wills,  9  N.  M.  355,  54  Pac.  340,  determining 
validity  of  mining  location  on  land  claimed  under  Mexican  grant. 

Lands  claimed  under  Mexican  grant  in  California  are  restricted  from 
settlement  so  long  as  the  claims  of  grantees  remain  undetermined. 

Approved  in  Quinn  v.  Chapman,  111  U.  S.  446,  28  L.  Ed.  476,  4  Sup. 
Ct.  508,  determining  pre-emption  claim  to  public  land. 

95  U.  a  37-42,  24  L.  Ed.  335,  McMTLLEN  V.  AKDEBSON. 

Assessment  of  taxes  is  necessarily  summary,  but  must  be  lawfully  and 
not  arbitrarily  done;  however,  judicial  proceeding  is  not  necessary. 

Approved  in  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  154,  56  L.  Ed. 
155,  31  Sup.  Ct.  171,  statute  requiring  registry  and  payment  of  tax  on 
land  and  forfeiting  for  failure  to  comply  on  judicial  inquiry  on  notice 
does  not  deny  owner  due  process;  Security  Trust  etc.  Co.  v.  City  of 
Lexington,  203  U.  S.  333,  51  L.  Ed.  201,  27  Sup.  Ct.  87,  special  assess- 
ment levied  by  legislature  held  enforceable  where  State  court  afforded 
taxpayer  opportunity  to  be  heard  on  its  validity  and  extent;  Hodge  v. 
Muscatin  County,  186  U.  S.  280,  49  L.  Ed.  481,  25  Sup.  Ct.  237,  due 
process  of  law  does  not  require  that  as  to  one  carrying  on  business  of 
selling  cigarettes  notice  be  given  of  assessment  of  tax  imposed  by  Iowa 
Code,  §  5007 ;  American  Smelting  etc.  Co.  v.  People,  34  Colo.  249,  82 
Pac.  534,  upholding  Sess.  Laws  1902,  p.  74,  c.  3,  §  669  providing  that 
corporation  failing  to  pay  license  tax  shall  forfeit  right  to  do  business 
in  State  until  tax  is  paid;  District  of  Columbia  v.  Burgdorf,  6  App. 
D.  C.  480,  notice  of  levy  of  special  tax  required  to  be  given  within  fixed 
time  after  completion  of  work  for  which  levied  held  sufficient;  Newton 
v.  McKay,  130  Iowa,  599,  102  N.  W.  828,  Code,  §§  2433,  2447,  providing 
for  imposition  of  mulct  taxes  on  liquor  sales,  imposes  tax,  and  not 
license  and  it  is  collectible  by  summary  proceedings;  Fourmy  v.  Town 
of  Franklin,  126  La.  153,  142  South.  250,  apportionment  of  entire  cost 
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of  street  improvement  on  abutting  lots  according  to  frontage  without 
previous  bearing  as  to  benefits  is  not  taking  without  due  process;  Cun- 
ningham v.  Northwestern  Improvement  Co.,  44  Mont.  218,  119  Pac.  564, 
1  N.  C.  C.  A.  741,  tax  of  one  cent  per  ton  on  coal  mined  for  accident 
insurance  of  employees  does  not  deny  due  process;  People  v.  Ronner, 
185  N.  Y.  293,  77  N.  E.  1064,  upholding  Laws  1905,  p.  2059,  c.  729,  im- 
posing tax  on  real  estate  mortgages ;  Whitlock  v.  Hawkins,  105  Va.  266, 
53  S.  E.  409,  upholding  act  of  1906,  relating  to  assessment  of  land  and 
confirming  assessments  made  in  compliance  with  act  of  1903;  Scott  v. 
v  Toledo,  36  Fed.  397, 1  L  E.  A.  696,  holding  assessment  without  sufficient 
notice  void;  Board  of  Equalization  Cases,  49  Ark.  530,  6  S.  W.  6,  holding 
action  by  board  of  equalization  valid  without  notice;  Gilmore  v.  Hentig, 
33  Elan.  170,  5  Pac.  791,  holding  sewer  taxes  after  published  notice 
valid ;  Eames  v.  Savage,  77  Me.  222,  52  Am.  Rep.  757,  holding  execution 
on  property  of  inhabitants  after  judgment  against  town  valid;  Ulman 
v.  Mayor  etc.,  72  Md.  592,  11  L  R,  A.  226,  20  Atl.  142,  holding  street 
assessment  without  notice  vcjid;  State  Tax  Law  Cases,  54  Mich.  447, 
construing  State  tax  law;  State  v.  Weyerhauser,  68  Minn.  362,  71  N.  W. 
267,  holding  reassessment  of  undervalued  or  omitted  property  valid; 
Wilson  v.  Salem,  24  Or.  509,  34  Pac.  11,  and  St.  Louis  v.  Ranken,  96  Mo. 
506,  9  S.  W.  914,  both  holding  street  assessment  after  notice  valid; 
State  v.  Central  Pac.  R.  R.  Co.,  21  Nev.  265,  30  Pac.  690,  enforcing  pay- 
ment of  taxes  by  railroad;  In  re  McMahon  v.  Palmer,  102  N.  Y.  190, 

55  Am.  Rep.  803,  6  N.  E.  406,  holding  assessment  of  property  after 
personal  examination  by  commissioner  valid;  People  v.  Adirondack  Ry. 
Co.,  160  N.  Y.  236,  54  N.  E.  692,  holding  condemnation  of  land  with 
compensation  and  hearing  valid ;  Power  v.  Larabee,  2  N.  D.  155,  49  N.  W. 
728,  holding  insufficient  description  of  land  and  failure  of  board  of 
equalization  to  meet  as  prescribed  by  statute,  invalidate  tax;  Cleve- 
land v.  Tripp,  13  R.  I.  64,  holding  sewer  assessment  valid;  Violett  v. 
Alexandria,  92  Va.  573,  58  Am.  St.  Rep.  833,  31  L.  R.  A.  387,  23  S.  E. 
913,  holding  street  assessment  void  without  notice  and  hearing;  Freder- 
ick v.  Seattle,  13  Wash.  436,  43  Pac.  366,  holding  reassessment  valid 
under  statute;  Mills  v.  Thurston  Co.,  16  Wash.  381,  47  Pac.  760,  en- 
forcing tax  lien  on  goods;  Hennessy  v.  Douglass  Co.,  99  Wis.  154,  74 
N.  W.  991,  holding  street  assessments  on  adjacent  property  valid;  dis- 
senting opinion  in  Mayor  etc.  of  Baltimore  v.  Johns  Hopkins  Hospital, 

56  Md.  45,  majority  holding  special  street  assessment  without  notice  or 
hearing  valid. 

"Due  process  of  law,"  in  the  assessment  arid  collection  of  taxes,  does 
not  mean  by  a  judicial  proceeding. 

Approved  in  United  States  v.  Sherman  &  Sons  Co.,  237  U.  S.  157,  59 
L.  Ed.  891,  35  Sup.  Ct.  520,  notice  or  hearing  are  not  required  in  assessing 


95  U.  S.  37-42  NOTES  ON  U.  S.  REPORTS.  858 

r  * 

duties  in  rem  against  foreign  goods  sought  to  be  entered ;  Ballard  v.  Hun- 
ter, 204  U.  S.  255,  51  L.  Ed.  472,  27  Sup.  Ct.  261,  holding  Arkansas  levee 
act  of  1893  did  not  define  nonresident  owners  of  property  without  due 
process;  Turpin  v.  Lemon,  187  U.  S.  58,  47  L.  Ed.  74,  23  Sup.  Ct.  23, 
dismissing  bill  impugning  tax  sale  on  ground  that  sheriff's  return  was 
defective;  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  332,  333, 
45  L.  Ed.  885,  21  Sup.  Ct.  627,  628,  upholding  legislative  authorization 
of  apportionment  of  street  paving  according  to  frontage  of  lots  without 
hearing  as  to  benefits;  People  v.  Pitcher,  56  Colo.  369,  372,  138  Pac. 
518,  519,  statute  providing  that  tax  commission  may  deal  with  aggregate 
values  in  different  counties,  as  fixed  by  assessors  and  county  boards, 
held  not  violative  of  due  process  because  not  requiring  notice;  State 
v.  Moore,  2  Penne.  (Del.)  321,  46  Atl.  675,  upholding  prosecution  of 
crime  by  information  tried  by  court  as  due  process  of  law.  under  Four- 
teenth Amendment;  Indianapolis  v.  Holt,  155  Ind.  235,  57  N.  E.  970, 
upholding  Ind.  Acts  1895,  pp.  273,  384,  §§  59,  74,  authorizing  city  boards 
of  works  to  fix  grades  of  streets  and  to  hear  remonstrances ;  Balch  v. 
Glenn,  85  Kan.  751,  Ann.  Oas.  191SA,  406,  43  L.  R.  A.  (N.  S.)  1080,  119 
Pac.  73,  statute  creating  Entomological  Commission  and  providing 
method  to  exterminate  tree  disease  is  not  violative  of  due  process'; 
Arterburn  v.  Beard,  111  Minn.  29,  124  N.  W.  382,  holding  law  taxing 
gross  Earnings  of  telegraph  companies  not  void  for  want  of  due  process 
as  to  notice;  Ormsby  County  v.  Kearney,  37  Nev.  340,  142  Pac.  806, 
water  act  of  1913,  held  to  provide  for  determination  of  water  rights 
by  due  process  of  law;  Territory  v.  Bank  of  Albuquerque,  10  N.  M.  305, 
65  Pac.  177,  upholding  action  of  New  Mexico  board  of  equalization  on 
ground  that  date  of  meeting  gave  notice  to  taxpayers ;  Eriekson  v.  Cass 
Co.,  11  N.  D.  498,  92  N.  W.  843,  upholding  chapter  21,  Pol.  Code  N.  D., 
§  1444,  providing  for  hearing  for  land  owners  before  drainage  assess- 
ments became  final;  Stine  v.  Lewis,  33  Okl.  621,  127  Pac.  402,  statute 
authorizing  taking  of  cattle  into  custody  and  treatment  of  same  on 
failure  of  owner  to  do  so,  held  not  violative  of  due  process,  though 
costs  assessed  to  owner  without  notice  and  cattle  held  to  cover  them; 
Anderson  v.  Ritterbusch,  22  Okl.  790,  98  Pac.  1014,  statute  of  1908,  for 
discovery  of  property  not  listed  for  taxation,  is  not  violative  of  due 
process ;  Youst  v.  Willis,  5  Okl.  416,  49  Pac.  1014,  upholding  act  of  1895, 
regulating  appeals  from  justices  and  probate  courts  and  providing  for 
entry  of  judgment  against  sureties,  as  applied  to  bonds  executed  prior 
to  act;  State  v.  King,  64  W.  Va.  607,  63  S.  E.  494,  constitutional  pro- 
vision for  forfeiture  of  land  for  nonentry  on.  tax  books  is  not  violative 
of  due  process;  Davidson  v.  New  Orleans,  96  U.  S.  105,  24  L.  Ed.  620, 
holding  real  estate  assessment  valid  where  party  could  contest;  Kelly 
v.  Pittsburgh,  104  U.  S.  83,  26  L.  Ed.  660,  holding  enforcement  of  taxes 
valid,  although  working  hardship ;  Paulsen  v.  Portland,  149  U.  S.  41,  37 
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L.  Ed.  641,  13  Sup.  Ct.  754,  and  Spencer  v.  Merchant,  125  U.  S.  356, 
31  L.  Ed.  768,  8  Sup.  Ct.  926,  both  holding  betterment  taxes,  allowing 
hearing,  valid ;  Huling  v.  Kaw  Valley  Ry.  Co.,  130  U.  S.  564,  32  L.  Ed. 
1048,  9  Sup.  Ct.  605,  holding  condemnation  of  land  of  nonresident  after 
published  notice  valid;  Palmer  v.  McMahon,  133  U.  S.  669,  33  L.  Ed. 
776,  10  Sup.  Ct.  327,  holding  assessment  and  valuation  of  stock  after 
notice  valid;  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  537,  40 
L.  Ed.  251, 16  Sup.  Ct.  87,  holding  land  tax  after  published  notice  valid ; 
Holden  v.  Hardy,  169  U.  S.  384,  42  L.  Ed.  788,  18  Sup.  Ct.  385,  holding 
eight-hour  labor  law  valid,  and  enforcing  penalty;  Scott  v.  Toledo,  36 
Fed.  397,  1  L.  R.  A.  696,  holding  appropriation  of  land  for  street,  with- 
out prior  compensation,  void ;  Board  of  Equalization  Cases,  49  Ark.  530, 
6  S.  W.  6,  holding  action  by  board  of  equalization  valid  without  notice; 
Eames  v.  Savage,  77  Me.  222,  52  Am.  Rep.  757,  holding  execution  on 
property  of  inhabitants  after  judgment  against  town  valid;  State  v. 
Saunders,  66  N.  H.  88,  18  If  R.  A.  656,  25  Atl.  595,  holding  jury  trial 
in  injunction 'case  not  a  matter  of  constitutional  right;  Hein  v.  David- 
son, 96  N.  Y.  180,  48  Am.  Rep.  615,  holding  statute  allowing  sheriff 
to  substitute  sureties  on  indemnity  bond  valid;  Paris  v.  Hale,  13  Tex. 
Civ.  App.  389,  35  S.  W.  334,  and  Burdett  v.  Allen,  35  W.  Va.  354,  14 
L.  R.  A.  340,  13  S.  E.  1014,  both  holding  impounding  and  sale  of 
animals  by  city  valid ;  State  v.  Spanaugle,  45  W.  Va.  424,  43  L.  R.  A. 
732,  32  S.  E.  287,  holding  forfeiture  of  land  for  failure  to  enter  it  for 
taxation  valid;  dissenting  opinion  in  Mayor  etc.  of  Baltimore  v.  Johns 
Hopkins  Hospital,  56  Md.  46,  majority  holding  special  street  assessment 
without  notice  or  hearing  valid. 

Distinguished  in  State  v.  Walruff,  26  Fed.  192,  holding  State  law 
prohibiting  manufacture  of  beer  void  as  to  prior  existing  brewery;  dis- 
senting opinion  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  357, 
358,  45  L.  Ed.  894,  895,  21  Sup.  Ct.  637,  majority  upholding  legislative 
authorization  of  apportioning  cost  of  street  paving  according  to  front- 
age of  lots  without  preliminary  hearing  on  benefits. 

Law  of  the  land.    Note,  24  Am.  Dec.  543. 

Constitutionality  of  statutes  authorizing  judgment  without  notice. 
Note,  48  Am.  Dec.  278. 

« 
license  law  providing  for  seizure  and  sale  of  delinquent's  property  by 

tax  collector,  after  notice,  is  valid. 

Approved  in  Johnson  v.  Hunter,  127  Fed.  224,  upholding  Acts  Ark. 
1895,  p.  88,  No.  71,  authorizing  sale  of  nonresident's  land  for  unpaid 
taxes  on  four  weeks'  published  notice;  Bigger  v.  Ryker,  62  Kan.  486,  63 
Pac.  742,  upholding  chapter  162,  Kan.  Laws  1891,  regulating  delinquent 
tax  sales ;  In  re  Douglas,  41  La.  Ann.  767,  6  South.  675,  holding  statutory 
tax  sale  valid. 
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It  is  not  essential  to  validity  of  tax  that  party  may  be  present  in  some 
tribunal  when  assessed. 

Approved  in  Oskamp  v.  Lewis,  103  Fed.  908,  upholding  under  Ohio 
Rev.  Stats.,  §  5848,  assessment  of  property  without  notice  to  owner; 
Board  of  Water  Commrs.  v.  Johnson,  86  Conn.  162,  41  L.  R.  A.  (N.  S.) 
1024,  84  Atl.  731,  notice  to  owner  of  land  of  hearing  of  necessity  of  con- 
demnation is  not  necessary  to  due  process;  Hodge  v.  Muscatine  County, 
121  Iowa,  490,  104  Am.  St.  Rep.  304,  67  L.  R.  A.  624,  96  N.  W.  971, 
upholding  Code,  §  5007,  taxing  vendor  of  cigarettes  and  buildings  used 
in  their  manufacture  or  sale ;  Ray  v.  Armstrong,  140  Ky.  816,  131  S.  W. 
1047,  statute  held  not  void  as  not  giving  notice  to  taxpayers  of  proposed 
increase  of  taxes  by  board  of  equalization  when  taxpayers  have  notice  of 
time  and  place  of  board  meetings;  Appleton  v.  City  of  Newton,  178 
Mass.  282,  59  N.  E.  649,  upholding  Mass.  Stats.  1872,  c.  344,  authorizing 
municipal  acquisition  of  land  for  waterworks  requiring  filing  of  state: 
ment  in  registry  of  deeds ;  Wilkinson  v.  Lee,  96  Miss.  692,  51  South.  719, 
where  nonresident  owner  had  notice  and  opportunity  to  question  validity 
of  drainage  district,  due  process  provision  was  complied  with,  though 
notice  of  publication  insufficient;  State  v.  Several  Parcels  of  Land,  83 
Neb.  18,  19,  119  N.  W.  22,  23,  opportunity  to  appear  before  tribunal  to 
adjust  tax  liability  held  sufficient  to  constitute  due  process  in  enforce- 
ment of  tax;  Taylor  v.  Crawford,  72  Ohio  St.  570,  69  L.  R.  A.  805,  74 
N.  E.  1068,  upholding  95  Ohio  Laws,  p.  155,  §  3,  providing  for  cleaning 
and  repairing  public  ditches  and  watercourses;  City  of  Perry  v.  Davis, 
18  Okl.  447,  90  Pac.  870,  sewer  act  of  1903  is  not  violative  of  due  process 
for  want  of  notice  other  than  passing  of  ordinance  for  construction; 
Alderman  v.  Wells,  85  S.  €.  514,  21  Ann.  Oas.  193,  27  L.  R.  A.  (N.  S.) 
864,  67  S.  E.  783,  income  tax  statutes  held  not  violative  of  due  process; 
Tennessee  Fertilizer  Co.  v.  McFall,  128  Tenn.  654, 163  S.  W.  809,  statute 
providing  for  assessment  of  back -taxes  need  not  provide  for  hearing 
before  assessment;  Kentucky  R.  R.  Tax  Cases,  115  U.  S.  332,  29  L.  Ed. 
417,  6  Sup.  Ct.  60,  holding  valuation  of  property  and  assessment,  after 
hearing,  valid;  Board  of  Commrs.  of  Switzerland  County  v.  Reeves,  148 
Ind.  472,  46  N.  E.  996,  holding  road  taxes  without  personal  notice  valid ; 
Francis  v.  Atchison,  T.  etc.  R.  R.  Co.,  19  Kan.  315,  holding  railroad 
taxation  in  unorganized  counties  valid;  St.  Ltuis  v.  Richeson,  76  Mo. 
483,  Caldwell  v.  Carthage,  49  Ohio  St.  348,  31  N.  E.  605,  and  Hennessy 
v.  Douglas,  99  Wis.  151,  74  N.  W.  990,  all  holding  street  assessments  on 
adjacent  property  valid;  Chicago  etc.  R.  Co.  v.  State,  47  Neb.  567,  53 
Am.  St.  Rep.  566,  41  L.  R.  A.  484,  66  N.  W.  628,  holding  ordinance  re- 
quiring railroads  to  reconstruct  viaducts  valid;  Adler  v.  Whitbeck,  44 
Ohio  St.  571,  9  N.  E.  681,  holding  liquor  business  tax  requiring  verified 
return  valid;  Musser  v.  Adair,  55  Ohio  St.  474,  45  N.  E.  905,  holding 
remedy  for  over-valuation  is  by  injunction  under  statute  herein. 
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Generally  a  party  compelled  to  pay  a  tax  by  levy  on  his  property  can 
recover  back  the  money  as  paid  under  duress,  if  tax  was  lllegaL 

Approved  in  Beebe  v.  Magoun,  122  Iowa,  96,  101  Am.  St  Rep.  259, 
97  N.  W.  987,  arguendo. 

Statute  allowing  party  to  enjoin  collection  of  tax  and  have  its  validity 
Judicially  determined  is  due  process  of  law,  though  requiring  that  he  give 
security. 

Approved  in  King  v.  Portland,  184  U.  S.  70,  46  L.  Ed.  436,  22  Sup.  Ct. 
293,  upholding- assessments  for  street  improvements  under  Oregon  char- 
ter giving  hearing  as  to  benefits  and  opportunity  to  contest;  Lanham  & 
Sons  Co.  v.  City  of  Rome,  136  Ga.  401,  71  S.  E.  772,  statute  providing 
for  assessment  for  street  paving  and  giving  opportunity  to  contest  same 
by  injunction  suit  is  not  violative  of  due  process  because  requiring  con- 
testant* to  first  pay  amount  admittedly  due;  King  v.  Portland,  38  Or. 
417,  63  Pac.  5,  upholding  Or.  Sess.  Laws,  p.  151,  §  128,  providing  for 
ten  days'  publication  of  council  resolutions  for  street  improvement  and 
for  filing  of  protests ;  Ex  parte  Macdonald,  76  Ala.  607,  holding  statute 
authorizing  suit  by  State  without  affidavit  valid;  St.  Louis  v.  Richeson, 
76  Mo.  483,  holding  street  assessment  valid;  State  v.  Jones,  51  Ohio  St. 
517,  37  N.  E.  952,  holding  assessment  of  corporations  by  requiring  state- 
ment valid;  State  v.  Sponaugle,  45  W.  Va.  429,  43  L.  R.  A.  734,  32 
S.  E.  289,  holding  tax  sale  of  land  valid. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
workmen's  compensation  acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  compensation 
act  of  1906.    Note,  10  N.  0.  0.  A.  53. 


U.  8.  43-48,  24  I*.  E<L  336,  PBATT  v.  GRAND  TBUNK  BY.  OO. 

liability  of  common  carrier  commences  when  goods  are  delivered  him 
or  his  authorized  agent  for  transportation  and  are  accepted. 

_  «  

Approved  in  Washburn  Crosby  Co.  v.  Boston  etc.  Albany  R.  R.  Co., 
180  Mass.  256,  62  N.  E.  591,  holding  delivery  of  goods  on  company's 
wharf  and  notifying  second  carrier  frees  first  carrier  where  bill  of  lad- 
ing so  provides. 

Distinguished  in  Texas  &  P.  R.  R.  Co.  v.  Callender,  183  U.  S.  642,  46 
L.  Ed.  366,  22  Sup.  Ct.  261,  holding  unloading  cotton  on  company's  pier 
and  notifying  second  carrier  not  delivery  where  first  carrier  retains 
control. 

Acceptance  by  common  carrier  is  complete  whenever  property  comes 
into  his  possession  with  his  assent 

Approved  in  Dunham  v.  Boston  etc.  R.  R.  Co.,  70  Me.  170,  35  Am. 
Rep.  315,  cannot  delay  by  custom  to  wait  for  bill  for  back  charges. 
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Liability  of  carrier  is  discharged  by  delivery. 
Approved  in  Black  v.  Ashley,  80  Mich.  100,  44  N.  W.  1123,  carrier 
relieved  by  delivery  to  independent  warehousemen,  according  to  long 
custom. 

An  intermediate  carrier  performs  his  duty  by  delivery  to  succeeding 
carrier  and  an  acceptance  by  him. 

Approved  in  Sumner  v.  Walker,  30  Fed.  263,  connecting  carriers  are 
not  liable  for  negligence  of  other  carriers  unless  stipulated  in  contract; 
Bosworth  v.  Chicago  etc.  Ry.,  87  Fed.  78,  84,  89,  91,  30  C.  C.  A.  541,  cars 
run  on  consignee's  tracks  relieve  of  further  liability;  Philadelphia  etc. 
R.  R.  Co.  v.  Lehman,  56  Md.  232,  must  deliver  to  succeeding  carrier  with- 
out delay ;  Smith  v.  American  Express  Co.,  108  Mich.  578,  66  N.  W.  481, 
express  company  limiting  liability  to  own  line  relieved  by  delivery  to  suc- 
ceeding carrier;  McCarn  v.  International  etc.  Ry.  Co.,  84  Tex.  854,  31 
Am.  St.  Rep.  52,  16  L.  R.  A.  40, 19  S.  W.  547,  railroad  may  limit  its  lia- 
bility for  loss  on  its  own  line;  Davis  v.  Jacksonville  Southeastern  Line, 
126  Mo.  78,  28  S.  W.  967,  and  Vannatta  v.  Central  R.  R.  Co.,  154  Pa.  St. 
271,  35  Am.  St  Rep.  825,  26  Atl.  385,  arguendo. 

Distinguished  in  Texas  etc.  Ry.  Co.  v.  Clayton,  173  U.  S.  356,  358,  360, 
362,  43  L.  Ed.  729,  780,  731,  19  Sup.  Ct.  424,  425,  426,  where  succeeding 
carrier,  though  notified,  had  not  yet  taken  possession ;  Eckles  v.  Missouri 
etc.  Ry.  Co.,  72  Mo.  App.  306,  carrier  receiving  for  whole  route  liable  for 
loss  on  successor. 

Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note,  31 
L.  R.  A.  (N.  8.)  90. 

Carrier  having  delivered  into  common  warehouse,  where  goods  were 
customarily  taken  by  succeeding  carrier,  without  farther  direction,  his  lia- 
bility ceases. 

Distinguished  in  Texas  etc.  Ry.  Co.  v.  Clayton,  84  Fed.  309,  28  C.  C.  A. 
142  (affirmed  m  173  U.  S.  355,  43  L.  Ed.  728,  19  Sup.  Ct.  424),  goods 
delivered  on  wharf,  steamer  notified,  but  not  taken  into  possession,  rail- 
road liable  for  loss. 

When  the  liability  of  a  carrier  is  reduced  to  that  of  a  warehouse* 
man.    Note,  97  Am.  St.  Rep.  98. 

95U.B.  48-58,  24  L.  Ed.  339,  HATCH  v.  CODDINOTON.  -. 

General  power  to  borrow  money  and  make  purchases  includes  authority 
to  give  ordinary  security  for  payment. 

Approved  in  Union  Trust  Co.  v.  Electric  Park  Amusement  Co.,  163 
Mich.  697, 130  N.  W.  310,  authority  to  corporate  directors  to  issue  bonds 
secured  by  mortgage,  held  to  make  valid  pledge  of  bonds  to  secure  loan; 
Jones  v.  Williams,  139  Mo.  26,  61  Am.  St.  Rep.  447,  37  L.  R.  A.  689,  39 


863  McHENRY  v.  LA  SOCIETE  FRANCAISE.    95  U.  S.  58-60 

S.  W.  490,  powers  of  corporate  agents  determined  by  ordinary  rules  of 
agency. 

Agent,  when  has  power  to  borrow  money.  Note,  29  Am.  St.  Rep. 
94. 

Power  of  president  of  corporation  to  sell  or  mortgage  corporate 
property.    Note,  19  Ann.  Cas.  626. 

Powers  of  president  and  vice-president  of  corporation.  Note,  14 
L.  R.  A.  358. 

Persons  who  deal  with  agent  before  notice  of  recall  are  net  affected 
thereby. 

Approved  in  Alger  v.  Keith.  105  Fed.  112,  114,  44  C.  C.  A.  371,  hold- 
ing agency  not  terminated  by  principal's  issuing  to  agent  title  bond 
when  agent  as  agent  negotiated  sale  to  third  party  without  notice  of 
bond ;  Union  Bank  &  Trust  Co.  v.  Long  Pole  Lumber  Co.,  70  W.  Va.  561, 
41  L.  R.  A.  (N.  S.)  663,  74  S.  E.  676,  applying  rule  to  contract  made  by 
manager  of  corporation  after  termination  of  powers;  Johnson  v.  Chris- 
tian, 128  U.  S.  381,  32  L.  Ed.  414,  9  Sup.  Ct.  89,  no  notice  of  revocation, 
continuance  may  be  presumed;  Gratz  v.  Land  &  River  Imp.  Co.,  82  Fed. 
385,  40  L.  R.  A.  399,  27  C.  C.  A.  305,  power  to  sell  remains  in  force, 
though  land  sold,  if  not  recorded;  Andrews  v.  Clark,  72  Md.  434,  20  Atl. 
432,  burden  of  showing  notice  is  on  principal;  Snell  v.  Stone,  23  Or.  331, 
31  Pac.  664,  divorce  of  parties  associated  in  business  does  not  end  wife's 
agency  to  those  without  notice. 

Necessity  and  method  of  giving  notice  that  agent's  authority  has 
been  revoked.    Note,  82  Am.  Dec.  688. 

Necessity  and  sufficiency,  as  between  principal  and  third  person,  of 
notice  of  termination  of  ageney  by  act  of  parties.  Note,  41 
L.  R.  A.  (N.  8.)  664. 

96  T7.  8.  58-60,  24  L.  Ed.  370,  McHENRY  v.  LA  BOOIETB  FBANOAISE 
D'EPARGNES. 

Assignee  Is  not  required  to  sell  mortgaged  property  unless  value  is  greater 
than  encumbrance. 

Approved  in  Lathrop  v.  Nelson,  4  Dill.  197,  Fed.  Cas.  8111,  mortgagee 
purchasing  gets  rents  between  sale  by  assignee  and  confirmation ;  Dudley 
v.  Easton,  104  U.  S.  103,  26  L.  Ed.  669,  assignee  has  nothing  to  do  with 
disputes  of  secured  creditors ;  Jackson  v.  Elliott,  49  Tex.  69,  arguendo. 

Secured  creditor  is  creditor  of  general  estate  only  for  balance  after 
deducting  value  of  mortgaged  property,  determined  as  court  may  direct. 

Approved  in  Long  v.  Bullard,  117  U.  S.  621,  29  L.  Ed.  1006,  6  Sup.  Ct. 
918,  discharge  does  not  release  from  mortgage  on  realty  not  proved  or 
released ;  In  re  Miller,  17  Fed.  Cas.  297,  arguendo. 
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Assignee,  or  secured  creditor,  with  consent  of  bankruptcy  court,  may 
foreclose  mortgage  In  Federal  or,  assignee  not  objecting,  In  State  court. 

Approved  in  Sellers  v.  Haynes,  163  Ind.  430,  72  N.  E.  122,  bankruptcy 
trustee  cannot  complain  of  fraudulent  character  of  mortgage  given  by 
purchaser  from  bankrupt  to  third  party;  Buck  Stove  &  Range  Co.  v. 
Vickers,  80  Kan.  36,  101  Pac.  670,  where  corporation  has  no  right  to 
sue,  its  assignee  in  bankruptcy  cannot  prosecute  suit;  Davis  v.  Fried- 
lander,  104  U.  S.  575,  26  L.  Ed.  819,  and  Winchester  v.  Heiskell,  119 
U.  S.  453,  30  L.  Ed.  464,  7  Sup.  Ct.  283,  both  holding  assignee  appear- 
ing in  State  court  bound  by  decree;  Thatcher  v.  Rockwell,  105  U.  S.  469, 
26  L.  Ed.  950,  suit  not  barred  by  bankruptcy  of  plaintiff,  if  assignee 
consent  or  transfer  made  within  four  months. 

As  to  salts  against  bankrupt,  jurisdiction  of  State  court  is  not  divested 
by  bankruptcy. 

Approved  in  In  re  Zehner,  193  Fed.  789,  State  court  has  concurrent 
jurisdiction  with  Federal .  court  to  sell  mortgaged  property  after  bank- 
ruptcy; Calhoun  v.  Lanaux,  127  U.  S.  639,  32  L.  Ed.  299,  8  Sup.  Ct.  1348, 
State  court  may  compel  erasure  from  record  of  deed  to  corporation, 
though  receiver  appointed  by  Federal  court;  Miller  v.  Hardy,  131  Ind. 
19,  29  N.  E.  779,  claim  to  property  abandoned  by  assignee,  foreclosure 
in  State  binding  on  all  parties;  Davis  v.  Lumpkin,  57  Miss.  524,  lien  of 
judgment  not  affected  nor  execution  hindered  by  bankruptcy;  Young  v. 
Cardwell,  6  Lea,  197,  assignee  not  intervening,  suit  proceeds  as  if  no 
bankruptcy. 

Administration  of  Federal  laws  in  State  courts.    Note,  48  L.  R.  A. 
36. 

96  U.  8.  61-68,  24  L.  Ed.  371,  CHOUTEAU  v.  UNITED  STATES. 

Where  work  is  delayed,  by  changes  in  plans,  government  is  not  liable 
for  rise  in  labor  and  materials. 

Approved  in  City  of  Akron  v.  Barber  Asphalt  Paving  Co.,  171  Fed. 
38,  96  C.  C.  A.  271,  one  contracting  to  construct  and  maintain  pavement 
cannot  complain  that  pavement  gave  way  because  foundation  of  street 
railway  tracks  was  insufficient, 

Validity  and  construction  of  provision  in  building  contract  per- 
mitting alterations  or  modifications.  '  Note,  Ann.  Oaa.  1915D,  759. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Note,  Ann.  Gas.  1914D,  829. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  B.  A.  798. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  B.  A.  (N.  8.)  113. 
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05  U.  8.  68-78,  24  L  Ed.  373,  EX  PASTE  EASTON. 

Federal  judicial  power  extends  over  all  cases  of  admiralty  and  mari- 
time Jurisdiction  and  is  exclusively  vested  in  District  Court,  which  is  not 
limited  by  admiralty  courts  of  England. 

Approved  in  The  Illinois,  White  &  Cheek,  2  Flipp.  407,  Fed.  Cas.  7005, 
admiralty  jurisdiction  not  limited  by  English  courts;  Cope  v.  Vallette 
Drydock,  10  Fed.  143,  salvage  of  drydock  not  in  admiralty  jurisdiction. 

Actions  in  State  courts  against  vessels.    Note,  62  Am.  Dec.  236, 
237. 

Supreme  Court  may  issue  prohibition  to  District  Court  for  proceeding 
In  admiralty  without  jurisdiction. 

Approved  in  Ex  parte  Phenix  Ins.  Co.,  118  U.  8.  625,  SO  L.  Ed.  280, 
7  Sup.  Ct.  32,  prohibition  issued  in  suit  for  burning  of  building  by 
sparks  from  steamer;  In  re  Cooper,  143  U.  S.  506,  36  L.  Ed.  243, 12  Sup. 
Ct.  462,  arguendo. 

Distinguished  in  Ex  parte  Joins,  191  U.  S.  102,  48  L.  Ed.  Ill,  24  Sup. 
Ct.  27,  refusing  prohibition  against  Choctaw  Citizenship  Court  proceed- 
ing under  32  Stats,  at  Large,  641,  c  1362,  where  court  had  rendered 
judgment. 

Prohibition  cannot  issue  to  District  Court  in  cause  not  of  admiralty 
Jurisdiction,  nor  unless  to  prevent  something  about  to  be  done,  and  never 
for  acts  already  completed. 

Approved  in  Smith  v.  Whitney,  116  U.  S.  176,  29  L.  Ed.  604,  6  Sup. 
Ct.  575,  to  court-martial,  not  to  correct  mistakes  of  law  or  fact  within 
jurisdiction;  dissenting  opinion  in  Gresham  v.  Ewell,  85  Va.  8,  6  S.  E. 
703,  majority  issuing  prohibition. 

Distinguished  in  People  v.  House,  4  Utah,  381, 10  Pac.  842,  prohibition 
issues  to  justice  of  peace  exceeding  jurisdiction. 

Admiralty -jurisdiction  depends  on  locality  or  on  nature  of  contract; 
the  first  including  remedies  for  all  injuries  done  on  public  navigable  waters 
Irrespective  of  tide;  the  second,  all  claims  and  contracts  purely  maritime. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  51 
L.  E.  A.  (N.  S.)  1157,  58  L.  Ed.  1212,  34  Sup.  Ct.  733,  admiralty  juris- 
diction extends  to  suit  in  personam  by  employee  of  stevedore  against 
employer  for  injuries  caused  by  latter 's  negligence  in  unloading  vessel 
at  dock;  The  Jefferson,  158  Fed.  360,  salvage  lien  does  not  attach  for 
services  rendered  to  vessel  in  drydock  permanently  attached  to  shore; 
Maury  v.  Culliford,  4  Woods,  123,  10  Fed.  391,  giving  damages  for 
breach  of  charter-party. 

EK— «5 
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Maritime  contracts  include  those  for  wharfage  of  canal-boat. 

Approved  in  Contradt  v.  Miller,  2  Alaska,  439,  town  council  cannot 
grant  franchise  to  individuals  to  build  wharves  in  navigable  waters 
abutting  on  public  streets  and  collect  tolls  for  use  of  same;  Upper 
Steamboat  Co.  v.  Blake,  2  App.  D.  C.  56,  lease  of  wharf  is  not  maritime 
contract;  Barge  John  M.  Weleh,  9  Ben.  510,  Fed.  Cas.  7359,  2  Fed.  371, 
and  The  J.  H.  Starin,  15  Blatchf.  504,  Fed.  Cas.  7320,  both  taking 
jurisdiction  of  suit  in  rem  for  wharfage;  Murray  v.  Fcrry-Boat  F.  B. 
Nimick,  2  Fed.  89,  ferry-boat  on  Ohio  River,  in  same  county,  subject  to 
admiralty  jurisdiction ;  Woodruff  v.  One  Covered  Scow,  30  Fed.  270,  lien 
attaches  for  wharfage  of  floating  boathouse;  The  Gilbert  Knapp,  37 
Fed.  210,  213,  stevedore's  contract  is  maritime,  but  no  lien  against  vessel 
in  home  port;  The  Wm.  H.  Brinsfield,  39  Fed.  216,  220,  allowing  lien 
for  vessel  overlapping  neighboring  wharf;  Wishart  v.  Jos.  Nixon,  43 
Fed.  .927,  allowing  lien  for  care  of  vessel  moored  at  wharf;  The  City  of 
Pittsburgh,  45  Fed.  700,  pleasure  barge  to  be  towed,  subject  to  lien  for 
repairs;  Jervey  v.  The  Carolina,  66  Fed.  1015,  admiralty  has  jurisdiction 
for  recovery  of  ship  illegally  seized;  M'Rae  v.  Bowers  etc.  Co.,  86  Fed. 
348,  dredge  may  become  subject  to  maritime  lien;  The  John  M.  Welch, 
18  Blatchf.  61,  2  Fed.  371,  and  The  Surprise,  129  Fed.  883,  64  C.  C.  A. 
309,  both  arguendo. 

Distinguished  in  The  Davidson,  122  Fed.  1006,  70  L.  R.  A.  198,  deny- 
ing wharfage  where  defendant's  ship  discharging  at  adjoining  wharf 
overlapped  libelant 's  wharf ;  The  C.  W.  Moore,  107  Fed.  957,  holding  no 
implied  maritime  lien  on  vessel  for  wharfage  privileges  where  charterer 
resides  in  port  and  is  required  to  pay  charges;  The  C.  Vanderbilt,  86 
Fed.  790,  791,  no  lien  on  ship  kept  at  wharf  for  storage  purposes. 

Admiralty  jurisdiction  of  contracts.     Note,  66  L.  R.  A.  215,  288. 

What  contracts  will  support  maritime  lien.     Note,  70  L.  R.  A.  889. 

Right  to  maritime  lien.    Note,  24  E.  R.  0.  604. 

Carrier  may  make  valid  delivery  on  wharf  by  giving  due  notice  to  con- 
signee, so  as  to  afford  opportunity  of  access,  inspection  and  removal. 

Approved  in  Heinberg  v.  Cannon,  36  Fla.  609,  18  South.  716,  and 
Richmond  v.  Union  Steamboat  Co.,  87  N.  Y.  245,  carrier  should  deliver 
to  such  elevator  as  directed,  being  equally  accessible ;  dissenting  opinion 
in  Constable  v.  Nat.  Steamship  Co.,  154  U.  S.  82,  38  L.  Ed.  917,  14  Sup. 
Ct.  1074,  majority  holding  notice  on  custom-house  bulletin  sufficient. 

Proprietor  of  wharf  has  a  maritime  lien  on  foreign  ship,  or  of  other 
State,  for  customary  and  reasonable  wharfage,  and  may  proceed  in  rem  or 
in  personam. 

Approved  in  Clendaniel  v.  Conrad,  3  Boyce  (Del.),  599,  Ann.  Cas. 
1915B,  968,  83  Atl.  1052,  Supreme  Court  cannot  on  petition  for  prohibition 
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determine  issues  outside  record  raised  by  petition,  answer  and  affidavits ; 
Knight  v.  District  Court,  32  Nev.  350,  Ann.  Oaa.  1912D,  143,  108  Pac. 
359,  denying  writ  of  prohibition  where  indictment  regular  and  trial 
court  had  jurisdiction ;  The  Dora  Mathews,  31  Fed.  620,  and  Contractors 
of  Union  Wharf  &  Pier  v.  The  J.  H.  Starin,  45  Conn.  599,  both  following 
rule;  The  John  M.  Welch,  9  Ben.  509,  Fed.  Cas.  7359  (dissented  from 
in  18  Blatchf.  63,  2  Fed.  372),  and  The  Scow  No.  15,  92  Fed.  1010,  both 
allowing  lien  for  wharfage  for  domestic  vessel;  Gould  v.  Jacobson,  58 
Mich.  291,  25  N.  W.  196,  no  lien  for  supplies  to  vessels  in  home  port, 
except  statutory;  The  St.  Joseph,  21  Fed.  Cas.  178,  libel  in  rem  lies  for 
tolls  imposed  by  State  statute;  Monongahela  Nav.  Co.  v.  Tug,  etc.,  1 
Fed.  219,  no  lien  for  lockage  for  vessel  in  home  port;  The  Vidal  Sala, 
12  Fed.  210,  docking  contract  is  subject  to  admiralty  jurisdiction;  The 
Hercules,  28  Fed.  476,  no  lien  where  boat  uses  wharf  by  overlapping 
from  another  except  by  statute;  The  Wm.  H.  Brinsfield,  39  Fed.  216, 
220,  allowing  lien  where  vessel  overlaps  wharf;  Walsh  v.  New  York 
Floating  etc.  Co.,  77  N.  Y.  452,  no  wharfage  against  ship  at  neighboring 
pier  occupying  greater  portion  of  slip  between  them;  The  Gilbert 
Knapp,  37  Fed.  215,  no  lien  for  stevedore's  contract  against  ship  in* 
home  port;  The  Christobal  Colon,  44  Fed.  804,  lien  lies  for  negligent 
injury  to  one  loading  coal;  Flandreau  v.  Elsworth,  151  N.  Y.  477,  45 
N.  E.  854,  right  to  collect  wharfage  depends  on  statute;  The  Allianca, 
56  Fed.  612,  and  Robertson  v.  Wilder  &  Co.,  69  Ga.  344,  arguendo. 

Distinguished  in  The  C.  Vanderbilt,  86  Fed.  788,  no  lien  attaches  to 
vessel  kept  at  wharf  for  storage. 

Right  to  and  liability  for  wharfage  charges  in  absence  of  express 
contract.    Note,  IS  Ann.  Oas.  388,  390,  391. 

Right  to  wharfage.    Note,  70  L.  R.  A.  194,  209. 

Prohibition  only  issues  where  want  of  Jurisdiction  appears  in  record. 
Approved  in  In  re  Cooper,  143  U.  S.  505,  36  L.  Ed.  248,  12  Sup.  Ct. 
461,  and  In  re  Fassett,  142  U.  S.  484,  35  L.  Ed.  1089,  12  Sup.  Ct.  297, 
denying  writ  where  District  Court  has  jurisdiction;  The  John  M.  Welch, 
18  Blatchf.  64,  2  Fed.  374,  arguendo;  dissenting  opinion  in  Gresham 
v.  Ewell,  85  Va.  7,  6  S.  E.  702,  majority  issuing  prohibition. 

Writ  of  prohibition.    Note,  12  Am.  Dec.  607. 

Superintending  control  and  supervisory  jurisdiction  over  inferior  or 
subordinate  tribunal.    Note.  51  L.  R.  A.  104. 

Superintending  control  of  civil  courts  over  courts-martial.     Note,  20 
L.  R.  A.  (N.  8.)  416. 

Miscellaneous.  Cited  in  Charles  Barnes  Co.  v.  One  Dredge  Boat,  169 
Fed.  89G,  to  point  that  pump-boat  is  a  "vessel"  and  subject  to  admiralty 
jurisdiction;  The  Illinois,  2  Flipp.  425,  Fed.  Cas.  7005,  generally. 
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95  U.  8.  78-80,  24  L.  Ed.  376,  LASS  SHORE  ETC.  BY.  CO.  T.  BOSB. 

Affirming  Stock^ale  v.  Atlantic  Ins.  Co.,  20  Wall.  333,  22  L.  Ed.  348, 
and  noldlng  railroad  liable  to  United  States  for  five  per  cent  semi-annual 
Interest  for  January  to  July,  1870,  paid  to  Its  bondholders. 

Followed  in  West  Wisconsin  R.  R.  Co.  v.  United  States,  101  U.  S.  549, 
25  L.  Ed.  1070,  and  United  States  v.  Erie  Ry.  Co.,  106  U.  S.  703  (Appx.). 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann.  Gas. 
19130,  1007. 

95  U.  S.  80-89,  24  L.  Ed.  377,  KEOKUK  ETC.  PACKET  OO.  ▼.  KEOKUK. 

State  charges  for  privilege  of  conducting  commerce,  Imposed  by  virtue 
of  sovereignty,  Is  prohibited,  but  not  charge  for  service  claimed  as  pro- 
prietor. 

Approved  in  Leathers  v.  Aiken,  9  Fed.  681,  allowing  wharfage  charge ; 
Huse  v.  Glover,  119  U.  S.  550,  30  L.  Ed.  490,  7  Sup.  Ct.  316,  State  im- 
proving navigable  waters  leading  to  Mississippi  may  collect  tolls;  Dize 
v.  Lloyd,  36  Fed.  653,  charge  on  oyster  dredges  according  to  size  is  valid ; 
Henry  v.  Roberts,  50  Fed.  904,  State  may  forbid  removal  of  logs  drift- 
ing on  shore,  without  payment  to  land  owner;  People  v.  Roberts,  92  Cal. 
664,  28  Pac.  691,  allowing  charge  for  wharfage ;  Harmon  v.  Chicago,  140 
HI.  394,  29  N.  £.  738,  license  may  be  imposed  on  tugs  using  improved 
river;  Harbor  Commrs.  v.  Pashley,  19  S.  C.  320,  321,  322,  tax  on  vessels 
according  to  size,  to  defray  expense  of  harbor  commission,  is  invalid; 
Th»  St.  Joseph,  21  Fed.  Cas.  177,  and  J.  S.  Keator  Lumber  Co.  v.  St. 
Croix  Boom  Corp.,  72  Wis.  92,  7  Am.  St.  Bap.  856,  38  N.  W.  541, 
arguendo. 

Distinguished  in  Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  346, 
30  L.  Ed.  1205,  7  Sup.  Ct.  1125,  State  tax  on  gross  receipts  of  State 
steamship  corporation  engaged  in  interstate  commerce  is  void. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  695. 

Neither  State  nor  municipality  can  impose  tonnage  tax  under  cover  of 
collecting  wharfage. 

Approved  in  The  Lizzie  E.,  30  Fed.  878,  where  wharf  charge  is  made 
and  no  facilities  furnished. 

Municipality  owning  wharves  may  charge  for  wharfage  proportioned 
to  tonnage. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  405,  Ann.  Oas.  1916A,  18, 
48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1544,  33  Sup.  Ct.  729,  holding  rates 
established  by  authority  of  Minnesota  did  not  exceed  power  of  State; 
Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  529,  employer's  liability  act  is 
remedial  and  not  penal;  Keckevoet  v.  City  of  Dubuque,  158  Iowa,  643, 
138  N.  W.  545,  city  on  river  which  is  State  boundary  may  impose 
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wharfage  fees ;  Guthrie  County  v.  Conrad,  133  Iowa,  175, 110  N.  W.  456, 
section  2297  of  Code,  relating  to  support  of  insane,  does  not  impose  tax 
within  meaning  of  Constitution;  City  of  St.  Louis  v.  Eagle  Packet  Co., 
214  Mo.  651,  654,  114  S.  W.  26,  27,  upholding  ordinance  imposing  ton- 
nage charge  on  vessels  landing  on  such  parts  of  wharf  as  were  improved 
by  city;  St.  Louis  v.  Consolidated  Coal  Co.,  158  Mo.  347,  59  S.  W.  104, 
holding  coasting  vessels  under  U.  S.  Rev.  Stats.,  §  4321,  not  subject  to 
certain  wharf  tax  except  as  compensation  for  use ;  dissenting  opinion  in 
Commonwealth  v.  People's  Express  Co.,  201  Mass.  578, 131  Am.  St.  Rep. 
416,  88  N.  E.  425,  majority  holding,  under  evidence,  in  prosecution  for 
violation  of  statute  relating  to  transportations  of  liquor  into  cities, 
question  whether  defendant  was  interstate  carri#-  was  for  jury;  North- 
western Union  Packet  Co.  v.  St.  Louis,  100  U.  S.  428,  25  L.  Ed.  690, 
Vicksburg  v.  Tobin,  100  U.  S.  432,  25  L.  Ed.  691,  Cincinnati  etc1.  Packet 
Co.  v.  Catlettsburg,  105  U.  S.  562,  26  L.  Ed.  1170,  Ouachita  Packet  Co. 
v.  Aiken,  121  U.  S.  448,  80  L.  Ed.  978,  7  Sup.  Ct.  909,  Silver  v.  Tobin, 
28  Fed.  547,  and  Ellerman  v.  McMams,  30  La.  Ann.  191,  31  Am.  Rep. 
219,  all  allowing  charges;  Parkersburg  Transp.  Co.  v.  Parkersburg,  107 
U.  S.  698,  708,  27  L.  Ed.  587,  591,  2  Sup.  Ct.  738,  Circuit  Court  has  no 
jurisdiction  over  unreasonable  charge;  Kimmish  v.  Ball,  129  U.  S.  222, 
32  L.  Ed.  697,  9  Sup.  Ct.  279,  statute  making  owner  liable  for  fever 
caused  by  Texas  cattle  is  valid;  The  John  M.  Welch,  9  Ben.  513,  Fed. 
Cas.  7359,  act  fixing  wharfage  valid,  though  less  rates  for  domestic 
canal-boats ;  Huse  v.  Olover,  11  Biss.  559,  15  Fed.  298,  tolls  may  be  col- 
lected for  use  of  locks;  The  Dora  Mathews,  31  Fed.  619,  and  De  Bary 
Baya  etc.  line  v.  Jacksonville  etc.  Ry.  Co.,  40  Fed.  394,  both  allowing 
individual  owning  wharf  to  charge  for  use;  Mayor  etc.  of  St.  Martins- 
ville v.  Steamer  Mary  Lewis,  32  La.  Ann.  1294,  municipality  can  only 
charge  for  wharf  by  legislative  grant;  Lumberville  Bridge  Co.  v. 
Assessors,  55  N.  J.  L.  535,  25  L.  R.  A.  137,  26  Atl.  713,  allowing  license 
tax  on  corporation,  incidentally  affecting  interstate  commerce;  Wabash 
etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  585,  SO  L.  Ed.  264,  7  Sup.  Ct.  18, 
majority  holding  short-haul  law  of  Illinois,  covering  interstate  com- 
merce invalid ;  Long  v.  Walker,  105  N.  C.  112, 10  S.  E.  864,  Head-Money 
Cases,  112  U.  S.  596,  28  L.  Ed.  803,  5  Sup.  Ct.  253,  Monongahela  Nav. 
Co.  v.  United  States,  148  U.  S.  333,  37  L.  Ed.  470,  13  Sup.  Ct.  629,  The 
City  of  Norwalk,  55  Fed.  107,  United  States  v.  Hopkins,  82  Fed.  540, 
Cotling  v.  Kansas  City  Stock-Yards  Co.,  82  Fed.  844,  Carroll  v.  Camp- 
bell, 108  Mo.  566,  17  S.  W.  888,  and  St.  Louis  Brewing  Assn.  v.  St. 
Louis,  140  Mo.  432,  37  S.  W.  528,  all  arguendo. 

Distinguished  in  Indian  River  Steam-Boat  Co.  v.  East  Coast  Transp. 
Co.,  28  Fla.  391,  29  Am.  St.  Rep.  258,  10  South.  492,  railroad  erecti no- 
terminal  wharf  cannot  give  exclusive  lease  to  terminal  to  one  steamship 
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company;  Guy  v.  Baltimore,  100  U.  S.  443,  25  L.  Ed.  746,  disallowing 
greater  fees  charged  to  vessels  with  products  of  other  States;  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  114  U.  S.  217,  29  L.  Ed.  167,  5  Sup.  Ct. 
835,  tax  on  interstate  ferry  is  invalid ;  Covington  etc.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  211,  38  L.  Ed.  966,  14  Sup.  Ct.  1089,  disallowing  State 
to  fix  rates  on  interstate  bridge;  The  John  M.  Welch,  18  Blatchf.  74,  2 
Fed.  383,  greater  charge  for  boats  of  other  States  is  invalid ;  The  Lizzie 
E.,  30  Fed.  877,  no  charges  allowed  to  vessel  making  fast  to  batture  of 
Mississippi;  People  v.  Pacific  Rolling-Mills  Co.,  60  Cal.  327,  wharfage 
by  State  before  it  constructs  or  acquires  wharves  is  void ;  Webb  v.  Dunn, 
18  Fla.  728,  disallowing  tax  on  vessel,  whether  service  is  rendered  or 
not;  Indian  River  Steamboat  Co.  v.  East  Coast  Transp.  Co.,  28  Fla.  433, 
29  Am.  St.  Rep.  272,  10  South.  492,  railroad  owning  pier  cannot  lease  to 
steamboat  company  and  keep  out  others;  Shreveport  v.  Red  River  & 
Coast  line,  37  La.  Ann.  563,  566,  55  Am.  Rep.  505,  508,  works  benefiting 
general  commerce,  including  shipping,  does  not  justify  wharfage;  St. 
Louis  v.  Schulenburg  &  Boeckeler  Lumber  Co.,  13  Mo.  App.  59,  no 
charges  allowed  for  landing  above  wharf  at  high  water ;  Cape  Girardeau 
'v.  Campbell,  26  Mo.  App.  15,  no  charges  for  landing  on  bank,  though 
called  wharf  by  statute;  dissenting  opinion  in  Parkersburg  Transp.  Co. 
v.  Parkersburg,  107  U.  S.  710,  27  L.  Ed.  591,  majority  upholding  city 
ordinance  establishing  wharfage  rates. 

Right  to  and  liability  for  wharfage  charges  in  absence  of  express 
contract.    Note,  13  Ann.  Oas.  384,  385. 

Right  to  wharfage.    Note,  70  L.  R.  A.  200. 

Statutes,  constitutional  in  part,  are  upheld,  provided  invalid  portions 
are  severable. 

Approved  in  District  of  Columbia  v.  Armes,  8  App.  D.  C.  416,  con- 
struing act  of  Congress  providing  for  extension  of  highways  in  District 
outside  city  of  Washington;  The  State  v.  Siley,  65  Kan.  248,  69  Pac. 
202,  204,  holding  anti-trust  law  of  1897,  preventing  anti-competitive 
agreements,  applies  only  to  persons  reasonably  contemplated  by  legisla- 
ture and  can  be  questioned  by  them  only;  State  v.  Montgomery,  94  Me. 
199,  47  Atl.  166,  holding  invalid  in  toto  section  1,  chapter  298,  Me.  Laws 
1899,  invalid  part  discriminating  against  aliens  not  being  severable; 
Ballard  v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  577,  95  Am.  St.  Rep.  495, 
34  South.  555,  holding  unconstitutional  Miss.  Acts  1898,  §  1,  fixing  uni- 
form liability  for  all  corporations  regardless  of  nature  of  business ;  In  re 
Port  Reading  R.  Co.,  75  N.  J.  L.  437,  68  Atl.  222,  construing  statute  for 
condemnation  proceedings;  Green  v.  Owen,  125  N.  C.  222,  34  S.  E.  427, 
upholding  appointment  of  members  of  boards  of  education  by  new  board 
invested  with  powers  of  old  board ;  Portland  v.  Montgomery,  38  Or.  224, 
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62  Pac.  758,  upholding  under  26  Stat.  454,  Oregon  ordinance  restraining 
construction  of  wharves  beyond  line  within  limit  set  by  Secretary  of 
War;  City  of  Newport  v.  Horton,  22  R.  I.  200,  47  Atl.  312,  upholding 
R.  I.  Pub.  Laws,  c.  804,  authorizing  appointment  of  chief  of  police,  such 
being  severable  from  unconstitutional  parts;  City  of  Greenville  v.  Prid- 
more,  86  S.  C.  444,  138  Am.  St.  Rep.  1058,  68  S.  E.  637,  construing 
ordinance  conferring  power  to  impose  joint  or  alternative  sentence  of 
fine  and  imprisonment  and  holding  it  valid  as  to  latter;  State  v.  John- 
son, 76  S.  C.  44,  11  Ann.  Gas.  721,  56  S.  E.  545,  construing  ordinance 
prohibiting  firing  guns  in  city;  Unity  v.  Burrage,  103  U.  S.  459,  26  L.  Ed. 
409,  Penniman's  Case,  103  U.  S.  716,  26  L.  Ed.  604,  Presser  v.  Illinois, 
1 1 6  U.  S.  263,  29  L.  Ed.  618,  6  Sup.  Ct.  583,  Tilley  v.  Railroad  Commrs., 
4  Woods,  448,  5  Fed.  660,  In  re  Baldwin,  11  Sawy.  535,  540,  541,  27  Fed. 
187,  191,  192,  The  Katie,  40  Fed.  489,  7  L.  R.  A.  64,  New  England 
Engineering  Co.  v.  Oakwood  Street  Ry.  Co.,  75  Fed.  168,  State  v. 
Mosher,  78  Iowa,  325,  43  N.  W.  203,  Commonwealth  v.  Taylor  Co.,  101 
Ky.  338,  41  S.  W.  15,  Cole  v.  County  Commrs.,  78  Me.  538,  7  Atl.  399, 
Lane  v.  Commissioners  of  Missoula  County,  6  Mont.  482,  13  Pac.  140, 
Chamberlain  v.  Cranbury  Tp.,  57  N.  J.  L.  615,  31  Atl.  1036,  and  Roth- 
ermcl  v.  Meyerle,  136  Pa.  St.  265,  9  L.  R.  A.  368,  20  Atl.  588,  all  holding 
statutes  valid  in  part;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  19 
Fed.  714,  but  holding  statute  wholly  void ;  dissenting  opinion  in  Scott  v. 
Donald,  165  U.  S.  105,  41  L.  Ed.  647,  17  Sup.  Ct.  274,  majority  holding 
liquor  law  of  South  Carolina  invalid'as  to  plaintiff;  Davenport  v.  Klein- 
schmidt,  6  Mont.  561,  13  Pac.  269,  majority  holding  ordinance  invalid. 

Distinguished  in  Baldwin  v.  Franks,  120  U.  S.  688,  30  L.  Ed.  769,  7 
Sup.  Ct.  660,  limitation  by  construction  is  not  separation. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  14,  94. 

95  V.  8.  90-98,  24  L.  Ed.  341,  GOOD  v.  MARTIN. 

If  one,  not  the  promisee,  Indorses  in  blank  a  negotiable  promissory  note 
before  Indorsement  by  payee,  and  before  delivery,  law  presumes  that  he 
intended  to  give  it  credit  by  becoming  liable  as  guarantor  or  as  original 
promisor. 

Approved  in  Dominion  Nat.  Bank  v.  Olympia  Cotton  Mills,  128  Fed. 
182,  refusing  to  strike  out  as  frivolous  defense  in  action  against  maker 
and  guarantors  that  one  of  guarantors  is  citizen  of  another  State ;  Scan- 
land  v.  Porter,  64  Ark.  473,  42  S.  W.  898,  holding  anomalous  indorser 
of  certificate  of  deposit  is  original  promisor;  Bendey  v.  Townsend,  109 
U.  S.  667,-27  L.  Ed.  1066,  3  Sup.  Ct.  484,  foreclosing  mortgage  given  to 
indemnify  accommodation  indorser;  First  Nat.  Bank  v.  Lock-Stitch 
Fence  Co.,  24  Fed.  228,  holding  indorser  liable  as  joint  maker;  Barton 
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v.  American  Nat.  Bank,  8  Tex.  Civ.  App.  227,  29  S.  W.  212,  holding 
indorser  liable  as  surety. 

Distinguished  in  Lamoille  County  Nat.  Bank  v.  Stevens'  Estate, 
107  Fed.  247,  holding  partner  indorsing  note  payable  to  partnership 
does  not  become  liable  as  new  maker;  Johnson  v.  Tully,  2  Ariz.  218,  12 
Pac.  66,  holding  payee  writing  name  across  back  in  blank  becomes 
indorser  on  and  not  joint  maker  of  note. 

Blank  indorsement  by  third  party,  made  at  inception  of  note,  is  pre- 
sumed to  have  been  for  same  consideration,  and  a  part  of  original  contract 
,  expressed  by  note. 

Approved  in  First  Nat.  Bank  v.  Lock-Stitch  Fence  Co.,  24  Fed.  226, 
holding  indorser  liable  as  joint  maker. 

Blank  indorsement  by  third  party,  made  subsequently  to  date  of  note 
and  without  prior  indorsement  by  payee,  Is  presumed  not  for  same  con- 
sideration, and  party  is  liable  only  as  guarantor. 

Distinguished  in  Lydon  Sav.  Bank  v.  International  Co.,  75  Vt.  232, 
54  Atl.  193,  holding  party  not  before  party  to  note  signs  on  back  in 
blank  is  in  Vermont  prima  facie  maker,  but  may  explain  signature  by 
parol. 

Law  presumes  indorsement  by  third  person,  after  prior  indorsement  by 
payee,  to  have  been  in  aid  of  negotiation  of  note,  and  regards  party  as  sub- 
sequent Indorser. 

Approved  in  Sawyer  v.  Brownell,  13  R.  I.  143,  48  Am,  Rep.  21,  hold- 
ing second  indorser,  although  for  accommodation,  entitled  to  notice; 
Jones  v.  Stoddart,  8  Idaho,  219,  67  Pac.  651,  arguendo. 

Indorsement  without  date  is  presumed  to  have  been  made  at  inception 
of  note,  but  this  is  rebuttal  by  parol. 

Approved  in  Ewan  v.  Brooks-Water  field  Co.,  55  Ohio  St.  605,  60  Am. 
St.  Rep.  721,  35  L.  R.  A.  788,  45  N.  E.  1095,  holding  accommodation  in- 
dorser liable  as  surety. 

When  a  negotiable  promissory  note  is  first  indorsed  by  third  person,  he 
is  original  promisor,  guarantor  or  indorser,  according  to  nature  of  transac- 
tion and  understanding  of  parties  at  time,  and  proof  of  surrounding  cir- 
cumstances is  generally  admissible. 

Approved  in  Chandler  &  Taylor  Co.  v.  Norwood,  14  App.  D.  C.  367, 
instruction  charging  maker  of  note  and  indorser  at  making  as  joint  makers 
is  not  inconsistent  with  count  alleging  execution  in  such  manner  that 
law  implies  they  were  joint  makers;  Metzerott  v.  Ward,  10  App.  D.  C. 
524,  one  of  four  makers  of  note  cannot,  in  absence  of  fraud,  show  by 
parol  he  was  bound  as  indorser  only ;  Shaffer  v.  Hoenschild,  2  Kan.  App. 
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521,  43  Pac.  980,  where  note  executed  by  corporation  and  signed  by 
directors,  extrinsic  evidence  is  admissible  as  between  parties  to  show 
directors  signed  only  in  official  capacity;  Haddock,  Blanchard  &  Co. 
v.  Haddock,  192  N.  Y.  509,  19  L.  R.  A.  (N.  8.)  136,  85  N.  £.  686,  nego- 
tiable instruments  law  enlarges  rules  allowing  parol  evidence  of  true 
liability  -and  relations  of  persons  whose  names  appear  on  paper  in 
actions  between  themselves;  Sykes  v.  Everett,  167  N.  C.  606,  83  S.  E.  589, 
parol  proof  as  to  terms  of  contract  of  indorsement  are  admissible  as 
against  indorsee  after  maturity  with  notice;  Barden  v.  Homthal,  151 
N.  C.  10,  65  S.  E.  513,  indorsement  held  to  be  for  accommodation  only; 
Hunter  v.  Harris,  63  Or.  511,  127  Pac.  788,  where  plaintiff  signed  and 
defendant  indorsed  note  for  accommodation  of  comaker,  and  plaintiff 
on  being  compelled  to  pay  note  sued  for  contribution,  circumstances  of 
execution  of  note  were  provable  by  parol ;  Bank  of  British  North  Amer- 
ica v.  Ellis,  6  Sawy.  101,  Fed.  Cas.  859,  enforcing  liability  of  accommo- 
dation indorsers;  Codman  v.  Vermont  etc.  R.  R.  Co.,  17  Blatchf.  4, 
Fed.  Cas.  2936,  enforcing  guarantor's  liability  to  assignee;  Keystone 
Bridge  Co.  v.  Britton,  17  Blatchf.  408,  1  Fed.  117,  enforcing  liability 
of  party  indorsing  as  trustee  for  payment;  First  Nat.  Bank  v.  Lock- 
stitch Fence  Co.,  24  Fed.  227,  Fish  v.  Reser,  19  Colo.  95,  34  Pac.  575, 
and  Witherow  v.  Slayback,  158  N.  Y.  658,  70  Am.  St.  Rep.  513,  53 
N.  E.  683,  all  holding  indorser  liable  as  maker;  Scanland  v.  Porter,  64 
Ark.  471,  42  S.  W.  898,  holding  indorser  liable  as  original  promisor; 
Atkinson  v.  Bennet,  103  6a.  511,  30  S.  E.  600,  applying  rule;  De  Pauw  v. 
Bank  of  Salem,  126  Ind.  555, 10  L.  R.  A.  47,  25  N.  E.  706,  and  Kealing  v. 
Vansickle,  74  Ind.  538,  89  Am.  Rep.  108,  holding  party  prima  facie  an  in- 
dorser; Pool  v.  Anderson,  116  Ind.  91,  1  L.  R.  A.  718,  18  N.  E.  446, 
holding  blank  indorser  of  non-negotiable  note  liable  as  surety  or  joint 
promisor;  Preston  v.  Gould,  64  Iowa,  48,  19  N.  W.  835,  allowing  proof 
that  parties  were  joint  indorsers ;  Kline  v.  Bank  of  Tescott,  50  Kan.  98,  34 
Am.  St.  Rep.  109,  18  L.  R.  A.  535,  31  Pac.  690,  allowing  proof  that  direc- 
tors indorsed  as  officers  of  corporation ;  Bank  v.  Muller,  50  La.  Ann.  1280, 
24  South.  296,  holding  such  indorser  primarily  liable  as  surety  in  Lou- 
isiana; Third  Nat.  Bank  v.  Lange,  51  Md.  145,  34  Am.  Rep.  306,  holding 
indorser  liable  as  maker  and  discharged  by  payment  of  note;  Farwell 
v.  Ensign,  66  Mich.  604,  3  N.  W.  736,  allowing  proof  that  indorsers 
were  accommodation  indorsers  and  cosureties;  Peterson  v.  Russell,  62 
Minn.  223,  54  Am.  St.  Rep.  636,  29  L.  R.  A.  614,  64  N.  W.  556,  holding 
indorser  liable  as  guarantor;  Hoffman  v.  Moore,  82  N.  C.  316,  holding 
indorsers  liable  as  sureties;  Morrison  Lumber  Co.  v.  Lookout  Mt.  Hotel 
Co.,  92  Tenn.  9, 20  S.  W.  292,  holding  second  indorser  not  liable  to  payee 
as  first  indorser;  Herlow  v.  Orman,  3  N.  M.  475,  6  Pac.  937,  and  Ruby 
v.  Talbott,  5  N.  M.  257,  3LR.A.  726,  21  Pac.  73,  both  arguendo. 
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Distinguished  in  Allen  v.  Rundle,  45  Conn.  536,  holding  parol  not 
admissible  to  explain  guaranty;  Thacher  v.  Stevens,  46  Conn.  567,  33 
Am.  Rep.  42,  holding  parol  inadmissible  to  explain  indorsement  appear- 
ing second. 

Presumptive  order  of  liability  among  parties  to  bill  or  note.    Note, 
4  E.  R.  0.  548,  549,  550. 

Blank  indorser  at  making  of  note  and  before  indorsement  by  payee,  to 
grre  maker  credit  or  for  participation  In  consideration,  Is  a  joint  maker. 

Approved  in  Randle  v.  Davis  Coal  etc.  Co.,  15  App.  D.  C.  359,  Ports- 
mouth Savings  Bank  v.  Wilson,  5  App.  D.  C.  15,  and  Camp  v.  First 
Nat.  Bank  of  Ocala,  44  Fla.  503,  103  Am.  St  Rep.  173,  33  South.  242,  all 
following  rule;  Brown's  Valley  State  Bank  v.  Porter,  232  Fed.  439, 
one  writing  name  on  back  of  note  to  which  he  is  not  otherwise  party  is 
not  entitled  to  notice  of  demand  and  nonpayment;  Columbia  Finance 
etc.  Co.  v.  Purcell,  146  Fed.  88,  one  indorsing  note  in  blank  at  time  it 
is  made  cannot  be  made  liable  on  contract  written  above  his  indorsement 
reciting  agreement  by  indorser  to  pay  note  according  to  terms  of  another 
agreement;  Ex  parte  Moran,  144  Fed.  604,  75  C.  C.  A.  396,  illegal  selec- 
tion of  grand  jurors  in  territorial  court  is  ground  for  discharge  of  pris- 
oner on  habeas  corpus  in  Federal  court;  Petty  v.  Gacking,  97  Ark.  220, 
33  L.  R.  A.  (N.  S.)  175,  133  S.  W.  833,  where  money  advanced  to  maker 
of  note  on  presentation  of  note  and  written  statement  that  writer  would 
sign  note,  writer  in  equity  becomes  joint  maker ;  Court  Valhalla  No.  16, 
F.  O.  A.,  v.  Olson,  14  Colo.  App.  247,  248,  59  Pac.  884,  holding  defendant 
anomalous  indorser  as  joint  maker,  though  indorsement  alleged  to  be 
induced  by  fraudulent  representations  that  defendant  was  liable  on 
bond;  Hutchinson  v.  Brown,  8  Mackey  (D.  C),  144,  one  tendered  in- 
dorsed note  payable  to  himself  has  right  to  presume  indorser  is  bound 
as  maker;  Fourth  Nat.  Bank  v.  Wilson,  168  N.  C.  559,  84  S.  E.  866, 
where  such  indorser  had  notice  of  protest  and  nonpayment,  question  did 
not  arise ;  Miller  v.  Ridgely,  2  Fed.  899,  First  Nat.  Bank  v.  Lock-Stitch 
Fence  Co.,  24  Fed.  224,  Phipps  v.  Harding,  70  Fed.  471,  SO  L.  R.  A.  515, 
17  CCA.  203,  Heise  v.  Bumpass,  40  Ark.  547,  Byers  v.  Tritch,  12  Colo. 
App.  380,  55  Pac.  623,  Melton  v.  Brown,  25  Fla.  463,  6  South.  212, 
Camp  v.  Simmons,  62  Ga.  85,  Salisbury  v.  First  Nat.  Bank,  37  Neb. 
876,  40  Am.  St.  Rep.  528,  56  N.  W.  728,  Wade  v.  Creishton,  25  Or.  458, 
36  Pac.  289,  National  Exchange  Bank  v.  Cumberland  Lumber  Co.,  100 
Tenn.  481,  47  S.  W.  85,  Logan  v.  Ogden,  101  Tenn.  394,  47  S.  W.  489, 
Latham  v.  Flour  Mills,  68  Tex.  131,  3  S.  W.  464,  Moore  v.  Carr,  123 
N.  C  427,  31  S.  E.  832,  Long  v.  Campbell;  37  W.  Va.  674,  17  S.  E.  199, 
and  Parsons  v.  Harrold,  46  W.  Va.  122,  32  S.  E.  1003,  all  applying  rule 
and  enforcing  liability;  German  Bank  v.  De  Shon,  41  Ark.  339,  holding 
note  void  for  usury,  and  indorser  not  liable;  Scanland  v.  Porter,  64 
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Ark.  472,  42  S.  W.  898,  applying  rule  to  certificate  of  deposit ;  Greusel 
v.  Hubbard,  51  Mich.  98,  47  Am.  Rep.  551,  16  N.  W.  249,  holding  payee 
indorsing  before  the  name  of  accommodation  indorser  cannot  sue  latter 
ad  joint  maker ;  dissenting  opinion  in  Building  &  Loan  Society  of  Absecom 
v.  Leeds,  50  N.  J.  L.  405,  5  L.  R.  A.  355, 18  Atl.  84,  majority  holding  rule 
not  applicable  to  non-negotiable  note  without  proof. 

Distinguished  in  McDonald  v.  Luckenbach,  170  Fed.  438,  95  C.  C.  A. 
604,  under  Pennsylvania  statute,  such  indorser  assumes  liability  of  in- 
dorser only;  Young  v.  Exchange  Bank,  152  Ky.  299,  Ann.  Oas.  1915B, 
148,  153  S.  W.  446,  accommodation  indorser  of  draft  is  released  by 
payee's  failure  to  protest  and  give  notice;  Harnett  v.  Holdredge,  73  Neb. 
578,  579,  119  Am.  St.  Rap.  905,  103  N.  W.  280,  281,  one  signing  on  back 
note  payable  to  maker,  which  note  is  afterward  indorsed  by  maker  to 
third  person,  is  liable  as  indorser  only;  Garrett  v.  Reeves,  125  N.  C. , 
535,  34  S.  E.  638,  holding  under  N.  C.  Rev.  Code,  c.  13,  §  10,  payment 
by  maker  of  note  arrests  statute  as  to  indorser  in  blank;  Buck  v. 
Hutchine,  45  Minn.  272,  47  N.  W.  809,  holding  indorser  after  delivery, 
but  before  indorsement  by  payee,  liable  only  as  indorser. 

Limited  in  Johnston  v.  McDonald,  41  S.  G.  85,  19  S.  E.  66,  holding 
indorsement  must  be  proved  to  have  been  made  before  delivery  to  payee. 

Indorsement  by  one  not  a  payee.    Note,  8  Am.  Dec.  572. 

Indorsement  in  blank  of  a  promissory  note  by  a  person  other  than 
the  payee  or  holder.    Note,  29  Am.  Dec.  299. 

Negotiable  instruments — Effect  of  indorsement  by  stranger  before 
delivery.    Note,  72  Am.  St.  Rep.  677,  684. 

Liability  of  indorser  before  delivery.    Note,  18  L.  R.  A.  88,  85,  36. 

Blank  indorser  after  making  and  delivery  of  note,  at  request  of  maker 
pursuant  to  contract  between  maker  and  payee  for  further  Indulgence,  is 
only  guarantor. 

Approved  in  First  Nat.  Bank  v.  Lock-Stitch  Fence  Co.,  24  Fed.  225, 
holding  accommodation  indorser  liable  as  joint  maker. 

Blank  indorser  of  note  intended  for  discount,  with  understanding  that 
indorsement  would  be  inoperative  until  indorsement  by  payee,  la  only  liable 
as  second  Indorser. 

Approved  in  Perry  v.  Friend,  57  Ark.  440,  21  S.  W.  1066,  holding 
indorser  discharged  for  want  of  demand  and  notice. 

Proof  of  surrounding  facts  and  circumstances  is  admissible  in  constru- 
ing a  contract. 

Approved  in  Young  v.  Sehon,  53  W.  Va.  130,  44  S.  E.  137,  holding 
parol  evidence  admissible  to  show  relation  of  plaintiff  to  second  in- 
dorser of  non-negotiable  note. 
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Limited  in  Thacher  v.  Stevens,  46  Conn.  568,  33  Am.  Rep.  43,  holding 
parol  proof  admissible  only  between  parties  having'  notice  of  irregular- 
ity of  indorsement. 

Blank  Indorsements  may  be  filled  up  to  express  the  legal  contract,  and 
when  filled,  cannot  be  altered  or  contradicted  by  parol  proof. 

Approved  in  Keystone  Bridge  Co.  v.  Britton,  1  Fed.  117,  enforcing 
liability  of  party  indorsing  as  trustee  for  payment;  Cook  v.  Brown, 
62  Mich.  477,  4  Am.  St.  Rep.  873,  29  N.  W.  47,  holding  parol  inadmis- 
sible to  explain  signing  by  payee  below  name  of  payer. 

If  it  be  attempted  to  charge  indorser  as  a  guarantor,  distinct  considera- 
tion must  appear. 

Distinguished  in  Greer  v.  Richards,  3  Ariz.  231,  233,  32  Pac.  268, 
holding  under  Comp.  Laws  1877,  §§  2547,  2555,  following  Federal  prac- 
tice, counsel  fees  not  recoverable  as  damages  in  suit  on  Arizona  injunc- 
tion bond.  / 

Territorial  courts  are  not  courts  of  the  United  States,  within  meaning 
of  Constitution. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  267,  45  L.  Ed.  1099,  2l 
Sup.  Ct.  779,  holding  territory  of  Porto  Rico  not  part  of  United  States 
within  the  revenue  clauses  of  Constitution,  article  I,  section  8;  Young 
v.  United  States,  176  Fed.  615,  Circuit  Court  in  passing  on  appeal  from 
Supreme  Court  of  Oklahoma  Territory  is  governed  by  procedure  of 
territory;  Cochran  v.  United  States,  147  Fed.  207,  77  C.  C.  A.  432,  on 
trial  in  territorial  court  of  indictment  charging  offense  against  laws 
of  United  States,  questions  relating  to  severance  and  peremptory  chal- 
lenges are  governed  by  territorial  laws;  Ex  parte  Moran,  144  Fed.  598, 
75  C.  C.  A.  396,  Circuit  Court  of  Appeals  may  issue  habeas  corpus  to 
inquire  into  power  of  Oklahoma  territorial  court  to  imprison  one  con- 
victed of  capital  crime;  Wallace  v.  Adams,  143  Fed.  725,  74  C.  C.  A. 
540,  upholding  32  Stat.  641,  creating  citizenship  court  empowered  to 
review  final  judgments  of  United  States  courts  under  29  Stat.  339, 
which  had  been  affirmed  by  supreme  court,  as  against  successful  liti- 
gants who  had  not  procured  allotments  prior  to  its  passage;  Fuller  v. 
Johnson,  8  Okl.  606,  58  Pac.  747,  applying  rule  under  Stats.  1890, 
p.  930,  §2,  prescribing  limitations  in  actions  on  judgments;  Havill  v. 
United  States,  5  Okl.  Cr.  344,  115  Pac.  124,  defendant  indicted  for  cap- 
ital offense,  alleged  to  have  been  committed  in  territory  before  State- 
hood, is  not  entitled  to  have  list  of  State's  witnesses  before  trial  under 
laws  of  territory ;  McAllister  v.  United  States,  141  U.  S.  183,  35  L.  Ed. 
696,  11  Sup.  Ct.  952,  holding  Alaska  district  judge  not  a  judge  of 
United  States,  within  meaning  of  statute;  Steamer  Coquitlam  v.  United 
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States,  163  U.  S.  351,  41  L.  Ed.  186,  16  Sup.  Ct.  1119,  holding  Alaska 
District  Court  the  Supreme  Court  within  meaning  of  statute  providing 
for  appeals;  Fuller  &  Co.  v.  Johnson,  8  Okl.  606,  58  Pao.  747,  applying 
rule  in  construing  territorial  statute  of  limitations. 

Distinguished  in  Summers  v.  United  States,  202. Fed.  461,  462,  120 
C.  C.  A.  563,  holding  United  States  statutes  governed  indictment  in 
Federal  court  in  Alaska  for  violation  of  national  bank  act;  United 
States  v.  North  Pac.  Wharves  etc.  Co.,  4  Alaska,  559,  holding  grand 
jury  in  investigating  local  crime  must  follow  provisions  of  Alaska  code, 
but  if  Federal  crime,  it  must  follow  Federal  procedure, 

Witnesses  in  civil  cases  cannot  be  excluded  in  Federal  courts  because 
a  party  to,  or  interested  In,  the  Issue;  but  this  has  no  application  to  courts 
of  territory  where  different  rule  prevails. 

Approved  in  Corbus  v.  Leonhardt,  114  Fed.  12,  51  C.  C.  A.  636, 
holding  U.  S.  Rev.  Stats.,  §  858,  excluding  adverse  testimony  of  both 
parties  in  suits  by  or  against  administrators,  inapplicable*  to  territorial 
courts  of  Alaska;  Welty  v.  United  States,  14  Okl.  16,  76  Pac.  123,  in 
criminal  prosecution  in  territorial  court  sitting  with  powers  of  Federal 
court  list  of  jury  and  witnesses  need  not  be  served  on  defendant  before 
trial;  Thiede  y.  Utah,  159  U.  S.  515?  40  L.  Ed.  241,  16  Sup".  Ct.  64, 
holding  Federal  criminal  procedure  not  controlling  in  Utah  courts. 

Distinguished  in  Page  v.  Burnstine,  102  U.  S.  668,  26  L.  Ed.  270, 
holding  Federal  statute  regulating  suits  by  executors  applies  to  courts  of 
District  of  Columbia. 

Act  of  Territory  of  Colorado,  rendering  parties  to  salts  competent  wit- 
nesses, did  not  apply  to  cases  at  issue  at  time  of  passage. 

Distinguished  in  Larkin  v.  Saffarans,  15  Fed.  151,  holding  act  en- 
larging jurisdiction  of  Circuit  Court  applicable  to  pending  cases. 

Miscellaneous.  Cited  in  Allison  v.  First  Nat.  Bank,  200  Fed.  1021, 
118  C.  C.  A.  664. 

. 
95  XT.  8.  99-103,  24  L.  Ed.  381,  BUFFINOTON  V.  HARVEY. 

Only  questions  open  for  examination  on  appeal  from  decree  sustaining 
demurrer  to  bill  of  review  are  such  as  were  open  on  the  bill  of  review,  which 
were  only  those  arising  on  pleadings,  proceedings  and  decree,  without  refer- 
ence to  evidence. 

Approved  in  Quinton  v.  Neville,  152  Fed.  882,  81  C.  C.  A.  673, 
where  purpose  of  bill  of  review  is  to  obtain  reversal  for  error  of  law 
apparent  on  record,  evidence  at  large  cannot  be  examined;  Hill  v.  Phelps, 
101  'Fed.  652,  41  C.  C.  A.  569,  refusing  bill  of  review  after  satisfaction 
of  decree  where  bill  sought  on  ground  that  plaintiff  had  another  judgt 


95  U.  S.  99-103  NOTES  ON  U.  S.  REPORTS.  878 

ment  not  set  up  in  bill;  Adriaans  v.  Reilly,  27  App.  D.  C.  169,  facts 
set  forth  in  pleadings  and  decree  must  be  stated  in  bill  of  review; 
Perkins  v.  Tyrer,  24  App.  D.  C.  466,  decree  in  equity  is  reviewable  by 
bill  of  review  where  whole  previous  record,  exclusive  of  evidence, 
showed  no  cause  of  action;  Davis  v.  Speiden,  3  McAr.  (D.  C.)  289, 
pleadings,  orders  and  proceedings,  as  well  as  final  decree,  constitute 
record  reviewable  on  bill  of  review  for  error  in  law;  Thompson  v. 
Maxwell  Land  Grant  etc.  Co.,  95  U.  S.  397,  24  L.  Ed.  484,  Shelton  v. 
Van  Kleeck,  106  U.  S.  534,  27  L.  Ed.  270,  1  Sup.  Ct.  492,  both  applying 
rule;  Willamette  etc.  Bridge  Co.  v.  Hatch,  125  U.  S.  7,  31  L.  Ed.  681, 
8  Sup.  Ct.  814,  holding  only  errors  of  law  apparent  on  record  will  avail 
for  reversal  of  decree  dismissing  bill  of  review;  Allen  v.  Wilson,  21 
Fed.  884,  refusing  to  modify  judgment  after  term  when  entered;  Kim- 
berly  v.  Arms,  40  Fed.  555,  refusing  to  entertain  bill  of  review  pending 
appeal;  Freeman  v.  Clay,  52  Fed.  7,  2  C.  C.  A.  587,  dismissing  bill  to 
review  decree  for  accounting;  Jourolmon  v.  Ewing,  85  Fed.  106,  29 
C.  C.  A.  41,  dismissing  bill  for  errors  resulting  from  misconception  of  evi- 
dence; McCall  v.  McCurdy,  69  Ala.  71,  holding  error  in  foreclosure 
after  mortgagor's  death  will  not  support  bill  of  review;  Wood  v.  Wood, 
59  Ark.  445,  43  Am.  St.  Rep.  43,  28  L.  R.  A.  158,  27  S.  W.  642,  dis- 
missing bill  to  review  decree  of  divorce;  Nashua  etc.  R.  R.  Co.  v.  Boston 
etc.  R.  R.  Co.,  169  Mass.  161,  47  N.  E.  608,  holding  bill  should  set  out 
pleadings,  proceedings  and  decree,  but  not  evidence. 

Distinguished  in  Osborne  v.  San  Diego  Co.,  178  U.  S.  32,  44  L.  Ed.  966, 
20  Sup.  Ct.  864,  holding  bill  of  review  will  lie  for  errors  in  decree  ap- 
parent on  face  of  record. 

Limited  in  Reed  v.  Stanley.  89  Fed.  432,  holding  bill  of  review  must 
be  brought  within  time  allowed  for  appeal  in  Federal  courts. 

Nature  and  scope  of  bills  of  review.    Note,  80  Am.  Dec.  167,  173, 
174. 

Creditors'  bills  and  proceedings  in  equity  in  aid  of  executions. 
Note,  90  Am.  Dec.  292. 

Decisions  on  issues  of  fact,  so  far  as  they  depend  on  the  proofs,  are  con- 
clusive on  bill  of  review,  and  It  is  error  to  insert  in  bill,  evidence  taken  In 
original  cause. 

Approved  in  Rawlings  v.  Rawlings,  75  Va.  98,  dismissing  bill  to  re- 
view decree  distributing  estate;  Thomas  v.  Brooke,  76  Va.  164,  dismiss- 
ing bill  to  review  decree  determining  liability  for  proceeds  on  probate 
sale ;  State  Bank  v.  Blanchard,  90  Va.  25,  17  S.  E.  743,  dismissing  bill 
to  review  decree  refusing  to  set  aside  deed;  dissenting  opinion  in  Hen- 
dryx  v.  Perkins,  114  Fed.  823,  52  C.  C.  A.  435,  holding  decree  on  bill 
to  impeach  pri6r  bill  for  fraud  final  and  appealable. 
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Special  demurrer  to  bill  of  review,  containing  evidence  in  original  cause, 
should  be  sustained;  or  the  evidence  may  be  stricken  out  as  surplusage  on 
motion. 

Approved  in  Con  tee  v.  Lyons,  8  Mackey  (D.  C),  215,  demurrer  to  bill 
of  review  overruled. 

In  equity  granting  of  rehearing,  or  granting  or  dissolution  of  temporary 
Injunction,  or  their  refusal,  rests  in  sound  discretion  of  court,. and  is  not 
appealable. 

Approved  in  Mitchell  Storebuilding  Co.  v.  Carroll,  193  Fed.  621,  113 
C.  C.  A.  484,  upholding  injunction  at  suit  of  trustee  in  bankruptcy 
against  prosecution  of  claim  against  bankrupt  in  State  court;  Morgan 
v.  Benedum,  157  Fed.  234,  84  C.  C.  A.  675,  holding  no  appeal  lay  from 
order  denying  petition  for  rehearing;  Boesch  v.  Graff,  133  U.  S.  699,  33 
L.  Ed.  788,  10  Sup.  Ct.  379,  M'Leod  v.  New  Albany,  66  Fed.  382,  13 
C.  C.  A.  525,  and  Galloway  v.  Dunnington,  10  Lea,  218,  all  applying 
rule  in  case  of  rehearing ;  Central  Trust  Co.  v.  Grant  Locomotive  Works, 
135  U.  S.  226,  34  L.  Ed.  104,  10  Sup.  Ct.  742,  holding  order  refusing  to 
allow  amendment  or  intervention  not  appealable. 

Bankrupt  is  not  a  necessary  party  to  bill  by  assignee  to  set  aside 
fraudulent  conveyance. 

Approved  in  Cox  v.  Wall,  99  Fed.  549,  holding  bankrupt  not  a  neces- 
sary party  to  suit  in  equity  by  trustee  to  avoid  alleged  fraudulent 
transfer  by  bankrupt;  Loving  v.  Arnold,  84  Fed.  218,  Coffey  v.  Nor- 
wood, 81  Ala.  516,  8  South.  201,  and  Williamson  v.  Seldon,  53  Minn. 
77,  54  N.  W.  1056,  all  applying  rule;  Staton  v.  Rising,  103  Ala.  457, 
15  South.  849,  extending  rule  to  heirs  and  personal  representatives  of 
deceased  grantor;  Dunn  v.  Wolf,  81  Iowa,  690,  47  N.  W.  888..  holding 
grantor  not  necessary  to  .bill  to  enjoin  execution  sale  of  land  fraudulently 
conveyed;  dissenting  opinion  in  Kennedy  v.  First  Nat.  Bank,  107  Ala. 
207,  36  L.  R.  A.  321,  18  South.  408,  majority  allowing  debtor  to  claim 
homestead  after  setting  aside  conveyance;  Hunt  v.  Doyal,  128  Ga.  420, 
57  S.  E.  491,  arguendo. 

Distinguished  in  First  Nat.  Bank  v.  Shuler,  153  N.  Y.  169,  60  Am. 
St.  Rep.  604,  47  N.  E.  263,  holding  assignor  a  necessary  party  in  action 
to  set  aside  assignment  for  benefit  of  creditors. 

Conveyance  in  fraud  of  creditors  is  good  as  to  the  bankrupt  himself. 

Approved  in  dissenting  opinion  in  Kennedy  v.  First  Nat.  Bank,  107 
Ala.  209,  36  L.  R.  A.  322,  18  South.  408,  majority  allowing  debtor  to 
claim  homestead  after  setting  aside  conveyance. 

Bills  pf  review  containing  new  matter  are  in  nature  of  original  bills, 
and  admit  of  answer  and  replication  and  proceedings  appertaining  to  issue 
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of  fact;  but  only  relating  to  truth  and  sufficiency  of  tuch  new  matter,  and 
propriety  of  Its  admission  for  opening  original  decree. 

Approved  in  Killion  ▼.  Killion,  98  Ark,  17,  136  S.  W.  452,  bill  of 
review  does  not  lie  where  evidence  merely  cumulative  and  not  material ; 
Reynolds  v.  Florida  etc.  Ry.  Co.,  42  Fla.  455,  28  South.  868,  reversing 
decree  on  bill  of  review  tiled  on  leave  of  court,  and  stating  newly  dis- 
covered evidence,  which  was  material  and  not  discoverable  before; 
Blair  v.  Ritchie,  73  Vt.  114,  50  Atl.  809,  denying,  application  to  recommit 
report  of  master  on  grounds  of  new  evidence;  Irwin  v.  Meyrose,  2 
McCrary,  248,  7  Fed.  535,  dismissing  bill ;  Jourolmon  v.  Ewing,  85  Fed. 
106,  29  C.  C.  A.  41,  dismissing  bill  for  errors  resulting  from  miscon- 
ception of  evidence;  Enobloch  v.  Mueller,  123  111.  564,  17  N.  E.  699, 
dismissing  bill  to  review  decree  entered  by  consent. 

Miscellaneous.  Cited  in  Sweeney  v.  Hanley,  126  Fed.  99,  61  C.  C.  A. 
153,  holding  temporary  injunction  discontinued  where  final  decree  en- 
tered grants  no  continuance. 

95  XT.  8.  104-117,  24  L.  Ed.  352,  NEW  JERSEY  V.  YARD. 

When  right  to  amend  corporate  charters  Is  statutory,  not  constitutional, 
It  may  be  changed  by  subsequent  legislature,  and  right  depends  on  intent 
In  each  case. 

Approved  in  People  v.  Gass,  190  N.  Y.  327,  123  Am.  St.  Rep.  549,  IS 
Ann.  Cas.  678,  83  N.  E.  65,  mortgage  tax  act  of  1906  held  to  repeal  all 
conflicting  exemptions  subject  to  power  of  legislature  to  repeal;  Spring 
Valley  Water  Works  v.  Bartlett,  8  Sawy.  586,  16  Fed.  640,  right  of 
repeal  reserved  by  Constitution  is  inalienable  by  legislature;  Singer 
Mfg.  Co.  v.  Heppenheimer,  58  N.  J.  L.  636,  32  L.  R.  A.  643,  34  Atl.  1062, 
no  reservation  of  right  to  repeal  exemption  from  taxation  irrevocable; 
Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  328,  42  L.  R.  A.  856,  41  Atl.  847, 
whether  it  exists  in  subsequent  contract  depends  on  intent,  holding  irre- 
vocable herein;  Western  etc.  R.  R.  Co.  v.  Rollins,  82  N.  C.  528,  acts 
forming  corporations  may  be  altered  under  Constitution;  State  v.  Hil- 
bert,  72  Wis.  193,  39  N.  W.  329,  legislature  of  Wisconsin  cannot  make 
irrevocable  grant ;  Dow  v.  Northern  R.  R.  Co.,  67  N.  H.  47,  36  Atl.  534, 
arguendo. 

Distinguished  in  Jackson  v.  Walsb,  75  Md.  314,  23  Atl.  780,  where 
reserve  power  was  found  in  Constitution;  Citizens'  Sav.  Bank  v.  Owens- 
boro,  173  U.  S.  649,  43  L.  Ed.  845,  19  Sup.  Ct.  535,  and  Northern  Bank 
v.  Stone,  88  Fed.  424,  both  holding  where  right  is  expressly  reserved 
there  is  no  room  for  implication. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
or  otherwise.    Note,  7  Am.  St.  Rep.  725. 
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Legislative  enactments,  in  form  of  statutes,  may  become  contracts 
within  protection  of  Constitution. 

Approved  in  St.  Louis  &  S.  F.  R.  Co.  ▼.  Cross,  171  Fed.  490,  railroad 
constructing  lines  under  laws  of  territory  of  Oklahoma  and  Indian  Ter- 
ritory held  vested  with  contract  rights  within  protection  of  State  Con- 
stitution of  Oklahoma  when  admitted;  Seaboard  Air  Line  Ry.  Co.  v. 
Railroad  Commission,  155  Fed.  804,  provisions  of  statute  authorizing 
domestic  railroad  corporation  to  sell  all  its  property  to  foreign  corpora- 
tion form  part  of  contract  of  sale;  Mercantile  Trust  &  Deposit  Co.  v. 
Collins  Park  etc.  R.  R.  Co.,  101  Fed.  350,  holding  grant  of  franchise 
by  city  to  railway  company  accepted  by  latter  constitutes  contract 
which  city  cannot  impair;  Mercantile  Trust  &  Deposit  Co.  v.  Collins 
Park  etc.  R.  R.  Co.,  99  Fed.  817,  holding  under  Ga.  Const.,  art.  Ill,  §  7, 
par.  20,  prohibiting  State  authorization  of  street  railway  without  city's 
permission,  city's  franchise  a  contract  of  State;  Hanover  Tp.  v.  Camp 
Meeting  Assn.,  76  N.  J,  L.  66,  68  Atl.  754,  provision  in  charter  of 
camp-meeting  association  exempting  grounds  from  tax,  held  mere  gratu- 
ity subject  to  repeal ;  Enid  City  Ry.  Co.  v.  City  of  Enid,  43  Okl.  785, 144 
Pac.  620,  street  railway  franchise  providing  for  maintenance  of  street 
by  grantee  held  contract  not  subject  to  impairment  by  act  of  city;  New 
Orleans  Gaslight  Co.  v.  Louisiana  Light  etc.  Co.,  115  U.  S.  660,  29  L.  Ed. 
520,  6  Sup.  Ct.  257,  grant  of  exclusive  franchise,  being  performed,  is 
a  contract;  People  v.  Hall,  8  Colo.  492,  9  Pac.  37,  making  county  war- 
rants receivable  for  taxes  is  contract. 

Distinguished  in  Deposit  Bank  of  Owensboro  v.  Daviess  Co.,  102  Ky. 
201,  39  S.  W.  1037,  holding  under  act  February  14, 1856,  making  statutes 
amendable,  bank's  acceptance  of  act  1886  not  a  contract  which  prevents 
amendment;  Cooper  Hospital  v.  Camden,  68  N.  J.  L.  695,  54  Atl.  421, 
holding  where  no  acceptance  of  charter  exempting  from  taxation  and 
no  payment  of  consideration  shown,  no  contract  binding  on  State. 

Act  fixing  taxation  of  a  corporation,  passed  to  adjust  a  dispute,  requir- 
ing formal  acceptance,  and  being  "in  lien  of  all  taxation,"  cannot  be 
revoked. 

Approved  in  State  v.  Baltimore  etc.  R.  Co.,  327  Md.  445,  96  Atl.  640, 
statute  imposing  earnings  tax  passed  to  adjust  conflicting  claims  between 
State  and  railroad  formerly  exempt,  is  contract  which  cannot  be  modified 
without  consent  of  company ;  dissenting  opinion  in  Rochester  v.  Rochester 
Ry.  Co.,  182  N.  Y.  127,  70  L.  R.  A.  773,  74  N.  E.  962.  majority  holding 
immunity  from  contribution  to  expense  of  new  pavements  conferred  by 
Laws  1869,  p.  54,  c.  34,  on  street  railway,  was  revocable  at  will  of  legis- 
lature; Farrington  v.  Tennessee,  95  U.  S.  685,  24  L.  Ed.  559,  Franklin 
County  Court  v.  Deposit  Bank,  87  Ky.  82,  385,  9  S.  W.  214,  216,  Com- 
monwealth v.  Farmers '  Bank.  97  Ky.  612,  613,  616,  637,  31  S.  W.  1017, 

IX— 56 
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1018,  1025,  and  State  v.  Dexter  etc.  R.  R.  Co.,  69  Me.  49,  all  holding 
exemption  irrevocable;  State  Board  v.  Morris  etc.  R.  R.  Co.,  49  N.  J.  L. 
198,  218,  7  Atl.  827,  838,  holding  exemption  passes  to  lessee  of  road, 
where  privileges  and  immunities  are  transferred;  Baltimore  Trust  etc. 
Co.  v.  Mayor  etc.  of  Baltimore,  64  Fed.  160,  ordinance  allowing  laying 
of  tracks  is  not  repcalable;  Western  Paving  etc.  Co.  v.  Citizens'  etc. 
R.  R.  Co.,  128  Ind.  529,  25  Am.  St.  Rep.  466,  10  L.  R.  A.  774,  26  N.  E. 
190,  charter  to  street  railway  to  operate  road  is  a  contract;  Citizens' 
Sav.  Bank  v.  Owensboro,  173  U.  S.  657,  660,  661,  43  L.  Ed.  848,  849,  19 
Sup.  Ct.  572,  573,  majority  holding  Kentucky  act  known  as  Hewitt  act, 
fixing  rate  of  taxation  on  State  banks  and  their  shares,  was  not  an 
irrevocable  contract ;  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar 
Refining  Co.,  125  U.  S.  36,  31  L.  Ed.  614,  8  Sup.  Ct.  751,  arguendo. 

Distinguished  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S. 
43,  50  L.  Ed.  78,  25  Sup.  Ct.  715,  special  franchise  tax  imposed  by  N.  Y. 
Laws  1899,  c.  712,  does  not  impair  obligation  of  contracts  by  which 
State  granted  right  to  maintain  street  railway  in  payment  of  annual  per- 
centage of  earnings;  Rochester  v.  Rochester  Ry.  Co.,  182  N.  Y.  116,  70 
L.  R.  A.  773,  74  N.  E.  958,  holding  immunity  from  contribution  to  ex- 
pense of  new  pavements  conferred  by  Laws  1869,  p.  54,  c.  34,  on  street 
railway  was  revocable  at  will  of  legislature;  Maine  Central  R.  R.  Co. 
v.  Maine,  96  U.  S.  511,  24  L.  Ed.  841,  consolidating  corporations  subject 
only  to  special  tax  are  no  longer  entitled  to  immunity;  Pearsall  v. 
Great  Northern  Ry.  Co.,  161  U.  S.  663,  40  L.  Ed.  844,  16  Sup.  Ct.  709, 
(reversing  Pearsall  v.  Great  Northern  Ry.  Co.,  73  Fed.  936),  power  to 
consolidate  not  executed,  consolidation  with  parallel  lines  may  be  pro- 
hibited; Grand  Lodge  F.  &  A.  Masons  v.  New  Orleans,  166  TJ.  S.  146, 
41  L.  Ed.  952,  17  Sup.  Ct.  524,  law  exempting  from  taxation  is  no  con- 
tract and  may  be  withdrawn;  Hamilton  Gas-Light  etc.  Co.  v.  Hamilton, 
37  Fed.  838,  company  granted  right  to  lay  gas-pipes  has  no  exclusive 
right;  Northern  Bank  v.  Stone,  88  Fed.  425,  and  State  Board  v.  Pater- 
son  etc.  R.  R.  Co.,  50  N.  J.  L.  449,  14  Atl.  612,  does  not  apply  where 
charter  is  expressly  made  repealable;  Delaware  etc.  R.  R.  Co.  v.  East 
Orange,  41  N.  J.  L.  132,  trains  may  be  compelled  to  maintain  flagmen 
at  crossings ;  Little  v.  Bowers,  36  N.  J.  L.  305,  holding  taxing  power  not 
limited  by  contract  herein. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  684. 

Provision  in  franchise  or  charter  for  bonus  or  tax  as  exemption 
from  taxation.    Note,  4  Ann.  Cas.  389. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Oas.  681,  683. 
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Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con* 
stitution.    Note,  60  L.  R.  A.  45,  58,  69,  72,  74,  109. 

Statutes  granting  away  right  of  taxation  must  be  clear,  and  cannot  be 
made  out  by  dubious  implications. 

Approved  in  Deposit  Bank  of  Owensboro  v.  Daviess  Co.,  102  Ky. 
202,  39  S.  W.  1038,  holding  where  legislature  by  act  of  February  14, 
1856,  made  statutes  amendable,  all  subsequent  statutes  amendable  unless 
plainly  specified  therein;  dissenting  opinion  in  Commonwealth  v. 
Farmers'  Bank,  97  Ky.  640,  31  S.  W.  1025,  majority  holding  exemption 
irrevocable. 

Miscellaneous.  Cited  in  Wurts  v.  Hoagland,  105  U.  S.  702,  26  L.  Ed. 
1110,  to  illustrate  that  writ  of  error  issued  to  New  Jersey  Court  of 
Error  and  Appeal  without  any  remitter;  dissenting  opinion  in  Com- 
monwealth v.  Farmers'  Bank,  97  Ky.  622,  31  S.  W.  1020,  that  Miller,  J., 
does  not  believe  legislature  may  bargain  away  right  to  tax,  but  yields 
to  majority  of  court;  American  Dock  etc.  Co.  v.  Trustees,  35  N.  J.  Eq. 
253,  cited  to  illustrate  suit  may  be  brought  against  officer  concerning 
public  revenues;  Ladd  v.  Southern  Cotton  etc.  Co.,  53  Tex.  194,  without 
application. 

95  XT.  8.  117-143,  24  L.  EC  395,  AETNA  INSURANCE  CO.  v.  BOON. 

Federal  statute  authorizing  trials  by  the  court  provides  that  court's 
finding  on  facts,  which  may  be  general  or  special,  shall  have  same  effect  as 
verdict  of  jury.    - 

Approved  in  Grayson  v.  Lynch,  163  U.  S.  473,  41  L.  Ed.  232,  16  Sup. 
Ct.  1066,  noticing  on  appeal  only  errors  on  record  or  in  bill  of  excep- 
tions ;  Lang  v.  Baxter,  69  Fed.  906,  refusing  to  make  additional  findings 
after  trial  and  special  findings. 

When  court's  finding  of  facts  is  special,  Supreme  Court,  on  writ  of 
error,  may  determine  sufficiency  o'f  facts  found  to  support  judgment. 

Approved  in  Seeberger  v.  Schlesinger,  152  U.  S.  586,  38  L.  Ed.  562, 
14  Sup.  Ct.  731,  applying  rule  in  classifying  imports  under  tariff  law; 
Flagler  v.  Kidd,  78  Fed.  342,  24  C.  C.  A.  123,  applying  rule  in  Circuit 
Court  of  Appeals.  e 

On  trial  without  jury,  no  bill  of  exceptions  is  required  to  bring  on 
record  Federal  court's  findings  of  fact,  whether  general  or  special. 

Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  407, 
Chicago  R.  I.  &  P.  Ry.  Co.  v.  Barrett,  190  Fed.  123,  111  C.  C.  A.  158,  and 
Webb  v.  National  Bank  of  Republic,  146  Fed.  719,  77  C.  C.  A.  143,  all 
following  rule. 
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On  trial  -without  Jury  in  Federal  court,  there  must  be  a  finding  of  facts, 
either  general  or  special,  to  authorize  judgment,  and  that  finding  must 
appear  on  record. 

Approved  in  United  States  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  169  Fed. 
74,  94  C.  C.  A.  441,  purported  special  finding  not  shown  except  in  bill 
of  exceptions  not  considered. 

On  Federal  trial  without  jury,  where  there  was  no  formal  findings  of 
fact  when  judgment  was  ordered,  there  is  defect  in  record  which  court  can 
supply  by  amendment. 

Approved  in  Hays  v.  Philadelphia  etc.  R.  R.  Co.,  99  Md.  420,  58  Atl. 
441,  verbal  order  by  judge  made  in  private  office  after  discharge  of  jury 
for  term  in  absence  of  clerk  or  docket,  in  handing  papers  to  attorney 
authorizing  him  to  direct  clerk  to  enter  on  docket  "motion  for  new  trial 
overruled,  judgment  for  defendant,  and  appeal  by  plaintiff,"  is  void; 
Nathan  v.  Sloan,  34  Ark.  526,  holding  findings  may  be  reduced  to  writ- 
ing after  judgment. 

Distinguished  in  Marye  v.  Strouse,  6  Sawy.  219,  5  Fed.  498,  refusing 
to  substitute  special  for  general  findings  after  lapse  of  term;  Lang  v. 
Baxter,  69  Fed.  907,  refusing  to  make  additional  findings  after  trial 
and  special  findings. 

Courts  always  have  Jurisdiction  over  their  records  to  make  them  con- 
form to  what  was  actually  done  at  time,  and  some  orders  and  amendments 
may  be  made  nunc  pro  tunc  at  a  subsequent  term. 

Approved  in  Clemmens  v.  Washington  Park  Steamboat  Co.,  171  Fed. 
172,  where  attorney  for  ferry  company  appeared  and  defended  suit 
for  personal  injuries  incurred  on  ferry-boat  and.  judgment  was  for 
plaintiff,  but  another  company  was  incorrectly  named  as  defendant, 
court  could,  after  term,  amend  judgment  to  insert  name  of  real  de- 
fendant; Bernard  v.  Abel,  156  Fed.  652,  84  C.  C.  A.  361,  wording  of 
order  of  dismissal  amended  after  term  to  conform  to  motion  on  which 
based;  In  re  Welty,  123  Fed.  127,  upholding  amendment  at  subsequent 
term  of  entry  of  sentence,  which  erroneously  omitted  statutory  require- 
ment of  hard  labor;  Lynah  v»  United  States,  106  Fed.  122,  upholding 
Circuit  Court's  right  to  amend  record  in  term  after  judgment  rendered 
supplying  finding  of  fact  previously  requested  consistent  with  the  evi- 
dence and  record;  State  v.  Winter,  24  Idaho,  755,  135  Pac.  740,  correct- 
ing date  in  minute  order;  State  v.  F.  B.  Williams  Cypress  Co.,  132  La. 
961,  Ann.  Gas.  1914D,  1290,  61  South.  992,  correcting  error  in  amount 
of  judgment  arising  from  miscalculation ;  T.  C.  Power  &  Bro.  v.  Turner, 
37  Mont.  543,  97  Pac.  958,  correcting  date  of  judgment;  dissenting  opin- 
ion in  Hendryx  v.  Perkins,  114  Fed.  822,  52  C.  C.  A.  435,  majority 
holding  prior  decree  not  vacated  on  bill  alleging  fraud  where  material 
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mistake  of  fact  is  ground  relied  on;  Elizabeth  v.  American-Nicholson 
Pavement  Co.,  131  U.  S.  cxlix  (Appx.),  24  L.  Ed.  1060,  refusing  to 
amend  decree  herein. 

Limited  in  Lincoln  Nat.  Bank  v.  Perry,  66  Fed.  888,  14  C.  G.  A.  273, 
to  correction  of  mistake  of  clerk  or  other  officers. 

Order  of  Federal  court  at  subsequent  term  that  special  finding  of  facts 
and  conclusions  of  law  be  signed  by  Judges,  and  filed  nunc  pro  tunc  as  part 
of  record,  is  proper. 

Approved  in  Mason  v.  Smith,  191  Fed.  504,  112  C.  C.  A.  146,  denial 
of  nunc  pro  tunc  order  to  amend  judgment  not  reviewable ;  Carbon  Co. 
School  District  v.  Western  Tube  Co.,  13  Wyo.  322,  324,  80  Pac.  157, 
158,  where  findings  were  duly  made  and  filed,  but  by  mistake  of  clerk 
were  not  entered  in  journal,  order  after  judgment  entering  findings  nunc 
pro  tunc,  is  proper;  Springfield  etc.  Ins.  Co.  v.  Hannby,  65  Ark.  17,  45 
S.  W.  473,  holding  special  findings  not  a  necessary  part  of  judgment 
entry ;  Todd  v.  Todd,  7  S.  D.  178,  63  N.  W.  779,  holding  order  vacating 
default  judgment  valid;  Martin  v.  Minnekahta  State  Bank,  7  8.  D.  268, 
64  N.  W.  129,  allowing  additional  findings  to  be  filed. 

Limited  in  Wachsmuth  v.  Orient  Ins.  Co.,  49  Neb.  595,  68  N.  W.  936, 
holding  special  finding  made  at  request  of  one  party,  without  notice  to 
other,  void. 

Sufficiency  of  evidence  to  authorize  nunc  pro  tunc  amendment  of 
record  or  entry  of  judgment.    Note,  Ann.  Cas.  1915D,  681. 

It  must  appear  by  record  that  exception  was  taken  at  trial,  when  bill 
of  exceptions  is  necessary  to  bring  matters  on  record  for  review. 

Approved  in  Collins  v.  United  States,  219  Fed.  674, 135  C.  C.  A.  342, 
following  rule. 

Insurance  policies,  like  other  contracts,  must  receive  reasonable  inter- 
pretation, consonant  with  apparent  object  and  intent  of  parties. 

Approved  in  Hocking  v.  British  America  Assur.  Co.,  62  Wash.  75,  76, 
Ann,  Cas.  1912C,  965,  36  L.  E.  A.  (N.  8.)  1155, 113  Pac.  259,  260,  exemp- 
tion for  loss  caused  by  "order  of  civil  authority"  held  to  include  loss 
where  fire  set  by  fumigation  under  order  of  health  board;  Keliey  v. 
Mutual  Life  Ins.  Co.,  75  Fed.  639,  holding  clause  against  suicide  in 
application  binding  on  policy-holder. 

Proximate  cause  is  the  efficient  cause,  the  one  that  necessarily  sets  the 
others  in  operation.  "When  causes  are  independent,  the  nearest  is  proxi- 
mate. 

Approved  in  Delaware  &  Hudson  Co.  v.  Ketz,  233  Fed.  34,  leaving 
side  of  bridge  unguarded  not  proximate  cause  of  death  of  employee 
falling  therefrom  while  crossing;  The  May  McGuirl,  215  Fed.  808,  tug 
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starting  with  tow  in  strong  wind  held  to  assume  risk  of  injury  to  tow 
from  weather  conditions  to  be  reasonably  expected  under  circumstances ; 
Hartford  Steam  Boiler  Inspection  &  Ins.  Co.  v.  Pabst  Brewing  Co.,  201 
Fed.  627,  Ann.  Caa.  1915A,  687,  120.  C.  C.  A.  45,  where  three  connected 
boilers  exploded  in  succession,  first  explosion  was  proximate  cause  of  all 
loss;  German  Saving  etc.  Society  v.  Commercial  Union  Assur.  Co.,  187 
Fed.  761,  762,  109  C.  C.  A.  506,  approving  instruction  as  to  cause  of  fire 
by  earthquake  and  explosion ;  The  Santa  Rita,  176  Fed.  895,  80  L.  R.  A. 
(N.  S.)  1210,  100  C.  C.  A.  360,  discharge  of  oil  on  water  which  collected 
on  debris  under  wharf  and  was  ignited,  burning  wharf  and  steamer 
alongside,  held  proximate  cause  of  injury  to  steamer;  The  Santa  Rita, 
173  Fed.  419,  discharge  of  oil  on  water  which  collected  on  debris  under 
wharf  and  was  ignited,  burning  wharf,  held  not  proximate  cause  of  loss 
to  steamer  burned  at  wharf;  Richmond  Coal  Co.  v.  Commercial  Union 
Assur.  Co.,  169  Fed.  749, 17  Ann.  Cas.  1092,  95  C.  C.  A.  178,  disapproving 
instruction  as  to  cause  of  fire  by  earthquake  and  explosion,  as  omitting 
question  of  intervening  cause ;  Toledo,  St.  L.  &  W.  R.  Co.  v.  Kountz,  168 
Fed.  838,  94  C.  C.  A.  244,  disapproving  charge  as  to  proximate  cause 
of  injury  to  switchman  from  catching  foot  in  frog;  Mella  v.  Northern 
S.  S.  Co.,  162  Fed.  512,  unnecessary  giving  of  chloroform  during  opera- 
tion after  injury  held  proximate  cause  of  death;  Colusa  Parrot  Mining 
etc.  Co.  v.  Monahan,  162  Fed.  280,  89  C.  C.  A.  256,  maintenance  of  in- 
sufficiently insulated  electric  wire  above  iron  roof  held  proximate  cause 
of  injury,  where  workman  slipping  on  roof  seized  wire  and  was  burned ; 
San  Francisco  &  P.  S.  S.  Co.  v.  Carlson,  161  Fed.  853,  89  C.  C.  A.  45, 
question  of  proximate  cause  of  injury  from  catching  of  freight  elevator 
held  for  jury;  Teis  v.  Smuggler  Min.  Co.,  158  Fed.  267,  15  L.  R.  A. 
(N.  8.)  898,  85  C.  C.  A.  478,  negligent  accumulation  of  gas  in  mine  not 
proximate  cause  where  miner  overcome  by  gas  had  leg  broken  while 
being  removed  in  elevator;  McGill  v.  Michigan  S.  S.  Co.,  144  Fed.  792, 
75  C.  C.  A.  518,  where  superintendent,  on  vessel  being  changed  to  oil- 
burner,  ordered  tank  partially  filled  while  men  working  with  candles  and 
explosion  occurred,  master  liable;  American  Bridge  Co.  v.  Seeds,  144 
Fed.  610,  11  L.  R.  A.  (N.  S.)  1041,  75  C.  C.  A.  407,  holding  where  bridge 
workman  knocked  off  platform  by  reason  of  being  struck  by  tackle, 
operated  on  signal  of  foreman,  master  not  liable;  Demolli  v.  United 
States,  144  Fed.  366,  7  Ann.  Oas.  121,  6  L.  R.  A.  (N.  S.)  424,  75  C.  C.  A. 
365,  one  causing  obscene  matter  to  be  printed  in  newspaper,  knowing 
paper  will  be  mailed  to  readers,  causes  such  matter  to  be  deposited  in 
mail  within  Rev.  Stats.,  §  3893 ;  Texas  &  P.  Ry.  Co.  v.  Coutourie,  135 
Fed.  473,  68  C.  C.  A.  177,  applying  rule  in  action  for  damages  for  loss 
of  property  by  fire  while  in  carrier's  possession  through  failure  to 
protect  it ;  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  66  C.  C.  A. 
190,  on  trial  to  Circuit  Court  when  there  were  no  special  findings,  rulings 
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requiring  weighing  of  evidence  is  not  reviewable  on  appeal;  Conner  v. 
Manchester  A'ssur.  Co.,  130  Fed.  746,  70  L.  R.  A.  106,  65  C.  C.  A.  127, 
where  fire  ordered  by  supervisors  to  destroy  insects,  insurers  of  grain 
destroyed  thereby  are  relieved  under  exemption  from  loss  occasioned  by 
order  of  civil  authority,  though  fire  started  on  other  property ;  The  Frcy, 
106  Fed.  320,  45  C.  C.  A.  309,  holding  violence  of  sea  shifting  cargo 
and  causing  leakage,  damaging  goods,  is  proximate  cause  of  such  dam- 
age; Myers  v.  Chicago  etc.  Ry.  Co.,  101  Fed.  919,  holding  ridge  at  de- 
fendant's crossing  found  safe  for  ordinary  travel  not  proximate  cause 
of  injury  where  plaintiff  in  runaway  was  thrown  out  thereby;  Gila 
Valley  etc.  Ry.  Co.  v.  Lyon,  9  Ariz.  224,  80  Pac.  340,  where  negligence 
of  master  concurs  with  that  of  servant  to  injure  another  servant,  neg- 
ligence of  master  is  proximate  cause;  Metropolitan  Casualty  Ins.  Co. 
v.  Bergheim,  21  Colo.  App.  533,  122  Pac.  814,  damage  to  plate  glass 
from  explosion  caused  by  heat  from  fire,  both  at  distance,  held  not 
within  policy  provisions  for  damage  resulting  from  fire,  whether  on 
premises  or  not;  Cleveland  v.  Harries,  32  App.  D.  C.  305,  holding 
commander  of  national  guard  of  District  not  liable  for  death  of  enlisted 
man  caused  by  failure  of  officers  of  vessel  to  release  launch  from  tug 
when  in  danger,  on  ground  that  he  was  negligent  in  recommending 
appointment  of  such  officers;  McMillan  v.  Western  Union  Tel.  Co.,  60 
Fla.  149,  29  L.  R.  A.  (N.  8.)  891,  53  South.  335,  fact  that  one  party 
may  at  will  end  continuing  contract  does  not  destroy  right  to  damages 
against  defendant  whose  negligence  caused  discontinuance;  Savannah 
Electric  Co.  v.  Wheeler,  128  Ga.  562,  10  L.  R.  A.  (N.  S.)  1176,  58  S.  E. 
43,  street  railway  company  held  liable  where  conductor,  angered  at 
passenger,  fired  at  him  but  hit  plaintiff  on  street ;  Mallen  v.  Waldowski, 
203  HI.  90,  67  N~  E.  410,  upholding  instruction  leaving  to  jury  whether 
sawing  loose  sticks  of  wood  held  in  hand  constituted  negligence  where 
defense  was  contributory  negligence;  Cleveland  etc.  Ry.  Co.  v.  Powers, 
173  Ind.  119,  88  N.  E.  1077,  proximate  cause  of  injury  to  employee 
struck  by  train  while  passing  through  yards  where  train  alleged  to  be 
operated  at  unlawful  speed,  without  warning,  was  for  jury ;  Indianapolis 
St.  Ry.  Co.  v.  Schmidt,  163  Ind.  364,  71  N.  E.  202,  complaint  alleging 
defendant  negligently  ran  car  at  dangerous  speed  into  switch,  off  track 
and  into  pole,  throwing  plaintiff  to  floor  and  against  stove,  sufficiently 
alleges  defendant's  negligence  was  proximate  cause  of  injury;  Chicago 
etc  R.  R.  Co.  v.  Martin,  31  Ind.  App.  317,  65  N.  E.  594,  applying  rule 
where  death  resulted  from  decedent's  jumping  from  runaway  car  where 
speed  was  not  great  and  jump  could  have  been  safely  made  from  other 
side  of  car;  Atchison  etc.  Ry.  Co.  v.  Dickens,  7  Ind.  Ter.  31,  103  S.  W. 
755,  act  of  fellow-servant  held  to  be  proximate  cause  of  injury;  Missouri 
etc.  Ry.  Co.  v.  Columbia,  65  Kan.  400,  69  Pac.  341,  holding  intervening 
gale  blowing  doors  upon  track,  and  not  the  placing  of  doors,  the  proxi- 
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mate  cause  of  derailment  of  engine  and  decedent's  death;  Latta  v. 
New  Orleans  etc.  Ry.  Co.,  131  La.  281,  Ann,  Oas.  1914A,  988,  59  South. 
253,  removal  of  burning  car  of  cotton  to  save  train  but  thereby  igniting 
plaintiff's  property  held  proximate  cause  of  plaintiff's  loss;  Bowden  v. 
Derby,  99  Me.  213,  58  Atl.  994,  where  workman  injured  by  fall  of  derrick 
boom,  proximate  cause  is  for  jury;  Musolf  v.  Duluth  Edison  Elec.  Co., 
108  Minn.  374,  24  L.  R.  A.  (N.  S.)  451, 122  N.  W.  501,  proximate  cause 
of  death  of  lineman  killed  by  contact  with  imperfectly  insulated  wires 
held  to  be  for  jury;  Holwerson  v.  St.  Louis  etc.  Ry.  Co.,  157  Mo.  230, 
57  S.  W.  774,  holding  contributory  negligence  of  decedent  in  walking 
upon  track  without  looking,  the  proximate  cause  of  death ;  Hull  v.  Thom- 
son Transfer  Co.,  135  Mo.  App.  122,  115  S.  W.  1055,  negligence  in  leav- 
ing team  untied  on  street,  and  not  explosion  of  tank  on  wagon,  held 
proximate  cause,  where  team  ran  away  and  injured  plaintiff;  Frisbie  v. 
Fidelity  etc.  Co.,  133  Mo.  App.  33, 112  S.  W.  1025,  injury  to  plate  glass 
by  dynamiting  building  to  stop  spread  of  fire  held  proximately  caused  by 
fire;  Foley  v.  McMahon,  114  Mo.  App.  444,  90  S.  W.  113,  where  mule 
driver  did  not  know  tug  defective  and  when  it  broke  alighted  to  repair 
it  and  put  foot  in  front  of  wheel  and  mules  started,  crushing  foot, 
master's  negligence  in  providing  defective  harness  not  proximate  cause 
of  injury;  Saxton  v.  Missouri  Pac.  Ry.  Co.,  98  Mo.  App.  501,  72  S.  W. 
719,  holding  injury  received  in  alighting  from  slowly  moving  train  not 
due  to  starting  as  proximate  cause,  but  to  plaintiff's  negligence;  Bell 
v.  Rocheford,  78  Neb.  312,  126  Am.  St.  Rep.  595,  113  N.  W.  158,  defect 
in  scaffold  held  proximate  cause  of  injury  to  workman  when  it  collapsed 
under  his  weight;  Batton  v.  Public  Service  Corp.,  75  N.  J.  L.  859,  127 
Am.  St.  Rep.  855,  18  L.  R.  A.  (N.  S.)  640,  69  Atl.  165,  whether  injury 
to  spleen  by  fall  from  defendant's  car  or  hemorrhage  therefrom  brought 
on  by  household  duties  was  proximate  cause  of  death  held  question  for 
jury;  Paul  v.  Atlantic  etc.  R.  R.  Co^  170  N.  C.  232,  87  S.  E.  67,  unlaw- 
ful blocking  of  crossing  by  train  held  proximate  cause  where  plaintiff 
injured  when  horse  frightened  by  escaping  steam  while  he  was  driving 
along  track  to  another  crossing;  Norman  v.  Charlotte  etc.  Ry.  Co.,  167 
N.  C.  545,  83  S.  E.  840,  discussing  "last  clear  chance"  rule  in  suit  for 
injury  due  to  being  struck  by  street-car;  Ridge  v.  Norfolk  Southern  R. 
Co.,  167  N.  C.  525,  527,  83  S.  E.  770,  771,  where  employee  injured  while 
on  car  roof  by  its  being  blown  off,  proximate  cause  was  negligence  of 
company  either  in  failing  to  repair  roof  or  ordering  employee  on  roof; 
Hardy  v.  Hines  Bros.  Lumber  Co.,  160  N.  C.  125,  42  L.  R.  A.  (N.  S.)  759, 
75  S.  E.  859,  identity  of  fire,  as  proximate  cause,  not  lost  by  its  dying 
down  and  breaking  out  afresh  from  smoldering  stumps ;  Harvell  v.  Wel- 
don  Lumber  Go.,  154  N.  C.  261,  70  S.  E.  392,  where  plaintiff  injured  by 
falling  into  hold  in  platform  negligently  permitted  by  defendant,  stum- 
bling of  plaintiff  causing  fall  would  not  make  defendant's  negligence 
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remote  cause;  Harton  ▼.  Forest  City  Telephone  Co.,  141  N.  C.  464,  54 
S.  E.  302,  where  telephone  pole  negligently  maintained,  fell  and  blocked 
road  and  traveler  removed  it  to  new  position  in  order  to  pass  and  it 
fell  from  such  position  on  plaintiff,  telephone  company  was  liable ;  Owen 
v.  Cook,  9  N.  D.  139,  81  N.  W.  288,  holding  prairie  fire  and  not  back 
fire  non-negligently  set  by  defendants  to  counteract  it  was  proximate 
cause  of  loss  of  plaintiff's  building;  American  Lead  Pencil  Co.  v.  Nash- 
ville etc.  Ry.,  124  Tenn.  71,  32  L.  R.  A.  (N.  S.)  323,  134  S.  W.  617, 
holding  carrier  not  liable  for  fire  loss  where  car  ignited  from  fire  on 
premises  of  shipper;  Edgar  v.  Rio  Grande  Western  Ry.  Co.,  32  Utah, 
340, 125  Am.  St.  Rep.  867,  11  L.  R.  A.  (N.  8.)  738,  90  Pac.  748,  where 
fireman  injured  by  running  engine  into  open  switch,  leaving  switch  un- 
locked was  not  proximate  cause;  Chesapeake  etc.  Ry.  Co.  v.  Swartz, 
115  Va.  741,  80  S.  E.  574,  failure  to  provide  safe  jriace  to  work  held 
proximate  cause  of  injury  to  car  repairer  caused  by  moving  of  car; 
Danville  etc.  Co.  v.  Hodnett,  101  Va.  370,  43  S.  E.  609,  upholding  refusal 
to  instruct  in  substance  that  because  plaintiff  was  not  actually  struck 
or  knocked  from  horse  by  colliding  car,  he  could  not  recover;  Anderson 
v.  Baltimore  etc.  R.  Co.,  74  W.  Va.  19,  51  L.  R.  A.  (N.  S.)  888,  81  S.  E. 
580,  mining  company  accepting  car  with  knowledge  that  brakes  were 
defective  held  liable  for  injury  to  property  of  another  caused  by  its 
escape  through  such  defect ;  Snyder  v.  Philadelphia  Co.,  54  W.  Va.  158, 
102  Am.  St.  Rep.  941,  63  L.  R.  A.  896,  46  S.  E.  369,  holding  well  owner 
liable  where  he  blew  it  off,  frightening  horses  in  highway,  and  in  pull- 
ing them  up  weak  line  broke,  throwing  plaintiff  from  wagon ;  dissenting 
opinion  in  Atchison  etc.  Ry.  Co.  v.  Hines,  211  Fed.  270,  127  C.  C.  A. 
632,  majority  holding  instruction  as  to  contributory  negligence  of  fire- 
men in  repairing  defective  water-gauge  was,  under  evidence,  for  jury; 
dissenting  opinion  in  The  Germanic,  124  Fed.  9,  59  C.  C.  A.  521,  majority 
holding  under  Harter  Act,  27  Stat.  445,  exempting  from  liability  for 
loss  due  to  management  of  vessel,  discharge  of  cargo  by  stevedores  not 
included ;  The  G.  R.  Booth,  171  U.  S.  455,  43  L.  Ed.  238,  19  Sup.  Ct.  11, 
holding  carrier  liable  for  damage  by  sea  water;  Washburn  v.  Farmers' 
Ins.  Co.,  29  Fed.  Cas.  330,  2  Fed.  306,  holding  insurers  liable  for  loss 
by  explosion  in  connection  with  fire;  Northwest  Transp.  Co.  v.  Marine 
Ins.  Co.,  41  Fed.  803,  and  The  Ontario,  37  Fed.  228,  both  holding -negli- 
gent stranding  of  vessel  and  not  subsequent  storm  proximate  cause  of 
loss ;  Union  Pac.  Ry.  v.  Callaghan,  56  Fed.  992,  6  C.  C.  A.  205,  awarding 
damages  for  railroad  injury;  American  etc.  Ins.  Co.  v.  Chicago  Sugar 
Refining  Co.,  57  Fed.  301,  21  L.  R.  A.  578,  6  C.  C.  A.  336,  holding  insurer 
against  explosion  not  liable  for  one  caused  by  fire;  Missouri  etc.  Ry.  Co. 
v.  Moseley,  57  Fed.  925,  6  C.  C.  A.  641,  refusing  recovery  for  contrib- 
utory negligence  in  walking  on  track;  Goodlander  Mill  Co.  v.  Standard 
Oil  Co.,  63  Fed.  405,  27LR.  A  586,  11  C.  C.  A.  253,  holding  absence 
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of  valve  in  oil  car  not  proximate  cause  of  escape  and  explosion ;  Phenix 
Ins.  Co.  v.  Charleston  Bridge  Co.,  66  Fed.  632,  13  C.  C.  A.  58,  determin- 
ing liability  under  policy  insuring  against  damage  by  wind;  Alabama 
etc.  R.  R.  Co.  v.  Arnold,  80  Ala.  605,  2  South.  340,  Pennsylvania  Co.  v. 
Con?don,  134  Ind.  230,  39  Am.  St.  Rep.  254,  33  N.  E.  796,  and  Lapleine 
v.  Morgan  's  R.  R.  etc.  Co.,  40  La.  Ann.  665,  1  L  R.  A.  880,  4  South.  877, 
all  determining  liability  for  injuries  on  railroads;  Hawthorne  v.  Siegel, 
88  Cal.  165,  166,  22  Am.  St.  Rep.  295,  296,  25  Pac.  1115,  applying  rule 
in  awarding  damages  for  trespass ;  Smith  v.  Los  Angeles  etc.  Ry.  Co.,  98 
Cal.  214,  33  Pac.  54,  awarding  damages  for  detriment  to  land  by  rail- 
road embankment;  Blythe  v.  Denver  etc.  Ry.  Co.,  15  Colo.  337,  22  Am. 
St.  Rep.  405, 11  L.  R.  A.  618,  25  Pac.  703,  holding  wind  upsetting  express 
car  the  proximate  cause  of  loss,  and  not  subsequent  fire;  Louisville  etc. 
Ry.  Co.  v.  Nitsche,  126  Ind.  236,  22  Am.  St.  Rep.  588,  9L.B.A  753, 
26  N.  E.  54,  holding  railroad  liable  for  spread  of  fire  set  on  right  of 
way ;  Loeser  v.  Humphrey,  41  Ohio,  St.  382,  52  Am.  Rep.  89,  holding  col- 
lision proximate  cause  of  injury,  although  physician  failed  to  use  proper 
remedy;  Yoders  v.  Amwell  Tp.,  172  Pa.  St.  460,  61  Am.  St.  Rep.  758,  33 
Atl.  1020,  holding  township  liable  for  injury,  through  lack  of  guard- 
rails on  bridge;  Portsmouth  Ins.  Co.  v.  Reynolds,  32  Gratt.  621,  624, 
holding  insurers  liable  for  burning  of  buildings  by  Federal  forces  before 
secession;  Atkinson  v.  Goodrich  Transp.  Co.,  60  Wis.  157,  18  N.  W. 
771,  holding  jury  must  determine  whether  steamer  is  liable  for  fire 
communicated  by  sparks. 

Proximate  and  remote  cause.    Note,  86  Am.  St.  Rep.  808,  809,  859. 

Proximate  cause  and  intervening  condition.    Note,  1  Ann.  Gas.  230. 

Destruction  caused  by  water  applied  to  extinguish  flames  Is  caused  by 
the  fire,  and  Insurers  are  liable  for  it. 

*  ■ 

Approved  in  The  G.  R.  Booth,  171  U.  S.  461,  43  L.  Ed.  240,  19  Sup.  Ct. 
13,  holding  carrier  liable*  for  damage  by  sea  water,  following  explosion 
on  vessel. 

Expired  risks  within  contract  of  insurance.    Note,  14  £.  R.  G.  294. 

An  exception  from  the  risk  includes  reasonable  consequences  of  the 
thing  excepted. 

Approved  in  The  G.  R.  Booth,  171  U.  S.  457,  458,  43  L.  Ed.  238, 19  Sup. 
Ct.  12,  holding  carrier  liable  for  damage  by  sea  water,  notwithstanding 
exceptions  herein. 

Under  policy  excepting  loss  by  fire  happening  tmrough  invasion,  Insur- 
rection, riot,  etc.,  or  any  military  or  usurped  power,  company  is  not  liable 
for  loss  by  fire  communicated  from  voluntary  destruction  of  military  stores 
during  attack  of  town  by  Confederate  forces. 
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Approved  in  Luckett-Wake  Tobacco  Co.  v.  Globe  &  Rutgers  Fire  Ins. 
Co.,  171  Fed.  149,  applying  rale  where  fire  caused  by  riot ;  Baker  &  Ham- 
ilton v.  Williamsburgh  City  Fire  Ins.  Co.,  157  Fed.  284,  and  Williams- 
burgh  City  Fire  Ins.  Co.  v.  Willard,  164  Fed.  406,  407,  21  L.  R.  A.  (N.  S.) 
103,  90  C.  C.  A.  392,  both  construing  earthquake  clause  to  exempt  for  loss 
caused  by  earthquake  directly,  and  loss  by  fire  started  at  distance  by 
earthquake  not  within  exemption;  Russell  v.  German  Fire  Ins.  Co.,  100 
Minn.  537,  10  L.  R.  A.  (N.  8.)  326,  111  N.  W.  404,  frre  which  burned 
out  building  and  left  high  brick  wall  standing  which  fell  on  plaintiff's 
house  in  storm,  held  proximate  cause  of  loss  under  fire  policy ;  The  G.  R. 
Booth,  171  U.  S.  456,  43  L.  Ed.  238, 19  Sup.  Ct.  11,  holding  carrier  liable 
for  damage  by<  sea  water  notwithstanding  exception  of  perils  of  sea; 
Perry  v.  Cobb,  88  Me.  447,  34  Atl.  280,  arguendo. 

Distinguished  in  Portsmouth  Ins.  Co.  v.  Reynolds,  32  Gratt.  619,  hold- 
ing company  liable  under  similar  clause  where  United  States  forces 
burned  buildings  before  secession. 

"Earthquake"  clause  in  policies  of  fire  insurance.     Note,  132  Am. 
St  Rep.  443. 

Provision  exempting  insurer  from  loss  caused  by  military  or  usurped 
power  or  order  of  civil  authority.    Note,  36  L.  R.  A.  (N.  S.)  1156. 

05  U.  8.  144-149,  24  L.  Ed.  420,  MOVIUS  ▼.  ARTHUR. 

Specific  provisions  for  duties  on  particular  articles  not  affected  by  gen- 
eral words  of  subsequent  statute  broad  enough  to  cover  them. 

Approved  in  Chew  Hing  Lung  v.  Wise,  176  U.  S.  160,  44  L.  Ed.  414, 
20  Sup.  Ct.  322,  holding  special  mention  of  tapioca  on  free  list  of  Tariff 
Act  1890,  par.  730,  prevails  over  paragraph  323,  taxing  "preparations' '  fit 
for  use  as  starch ;  United  States  v.  Guthman,  Solomons  &  Co.,  159  Fed. 
274,  ladies'  handbags  of  leather  ornamented  with  beads  are  dutiable  as 
''articles  in  part  of  beads "  not  as  "manufactures  of  leather";  United 
States  v.  Boden,  133  Fed.  840,  canned  pineapples  containing  only  suffi- 
cient sugar  to  flavor  are  dutiable  under  lower  rate  presented  by  Act 
1897,  c.  11,  §  1,  sched.  G,  par.  263;  Brennan  v.  United  States,  129  Fed. 
838,  limes  in  brine  are  dutiable  under  Act  1897,  c.  11,  §  1,  sched.  G,  par.  266, 
and  not  under  par.  559,  or  241;  Coles  v.  Collector  of  Customs,  100  Fed. 
445,  40  C.  C.  A.  478,  holding  anthracite  coal  dutiable  under  paragraph 
415,  Tariff  Act  1897,  as  containing  under  ninety-two  per  cent  carbon  and 
not  exempted  under  paragraph  523;  Arthur  v.  Lahey,  96  U.  S.  113,  115, 
24  L.  Ed.  766,  767,  thread  laces  subject  to  thirty  per  cent  ad  valorem 
duty  under  acts  of  1861  and  1862  not  changed  in  1864;  Arthur  v.  Stc- 
phani,  96  U.  S.  127,  24  L.  Ed.  772,  chocolate  dutiable  as  such,  and  not 
as  confectionery,  though  sold  as  latter;  Victor  v.  Arthur,  104  U.  S.  500, 
26  L.  Ed.  634,  stockings  of  worsted,  made  on  frames,  dutiable  as  knit 
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goods  under  section  2504,  Revised  Statutes;  American  etc.  Twine  Co.  ▼• 
Worthington,  141  U.  S.  474,  35  L.  Ed.  824,  12  Sup.  Ct.  57,  gilling  twine 
for  gill-nets  liable  only  to  twenty-five  per  cent  duty  under  act  of  1883; 
Tong  Duck  Chung  v.  Kelly,  24  Fed.  Cas.  47,  sago  being  exempt  does 
not  pay  as  starch  "made  from  any  material";  Chung  Yune  v.  Kelly,  8 
Sawy.  420,  14  Fed.  043,  farina  not  dutiable  as  starch;  Zante  Currants, 
73  Fed.  189,  Zante  currants  in.  act  of  1894,  not  confined  to  those  from 
Island  of  Zante;  Wise  v.  Chew  Hing  Lung,  83  Fed.  165,  27  C.  C.  A.  494, 
"tapioca  flour"  dutiable  as  starch,  and  not  free  as  tapioca;  Wooley  v. 
Watkins,  2  Idaho,  562,  22  Pac.  104,  repeal  by  inference  not  favored. 

Distinguished  in  Arthur  v.  Morrison,  96  U.  S.  Ill,  24  L.  Ed.  765, 
"crepe  veils"  not  dutiable  as  "silk  veils/9  but  under  silk  not  otherwise 
provided  for;  Solomon  v.  Arthur,  102  U.  S.  212,  26  L.  Ed.  148,  where 
general  term  is  descriptive  and  not  name,  it  takes  them  out  of  specific 
designation. 

Provision  for  "skins  dressed  and  finished,"  in  act  of  1872,  does  not 
repeal  specific  provisions  for  "patent  leather/9  in  acts  of  1861,  1862. 

Approved  in  Arthur  v.  Lahey,  96  U.  S.  117,  24  L.  Ed.  767,  acts  of 
1861  and  1862  construed  with  that  of  1872 ;  Barber  v.  Schell,  107  U.  S. 
623,  27  L.  Ed.  492,  2  Sup.  Ct.  306,  laces  and  inserting  wholly  of  cotton 
and  bleached  or  dyed  pay  twenty-four  per  cent  ad  valorem  under  act 
of  1857;  Ferguson  v.  Arthur,  117  U.  S.  489,  29  L.  Ed.  982,  6  Sup.  Ct! 
865,  "Henry's  Calcined  Magnesia,"  a  proprietary  medicine,  dutiable  as 
medicine,  and  not  as  calcined  magnesia;  Seeberger  v.  Cahn,  137  U.  S. 
98,  34  L.  Ed.  600,  11  Sup.  Ct.  29,  "diagonals"  and  "worsteds"  mainly  of 
worsted  are  dutiable  as  manufactures  of  worsted,  not  of  wool,  under 
act  of  1883. 

95  XT.  S.  149-157,  24  L.  Ed.  442,  KNOTB  v.  UNITED  STATES. 
There  is  no  legal  distinction  between  amnesty  and  pardon. 
Approved  in  Burdick  v.  United  States,  236  U.  S.  94,  95,  59  L.  Ed.  482, 
35  Sup.  Ct.  267,  amnesty  overlooks  offense,  and  is  usually  addressed  to 
crimes  against  sovereignty  of  State,  while  pardon  remits  punishment 
for  infractions  of  peace  of  State;  In  re  Briggs,  135  N.  C.  124,  47  S.  E. 
405,  upholding  Code,  §  1215,  granting  pardon  to  one  testifying  in  gambling 
prosecution ;  Brown  v.  Walker,  161  U.  S.  601,  40  L.  Ed.  822,  16  Sup.  Ct. 
648,  arguendo. 

Pardon  releases  from  all  disabilities,  and  restores  civil  rights,  but  gives 
no  relief  for  what  has  been  suffered,  nor  does  it  affect  rights  vested  in 
others. 

Approved  in  Ex  parte  Cramp,  10  Okl.  Cr.  139,  135  Pac.  430,  par- 
don  obliterates,   in   legal   contemplation,   offense  itself;   Illinois   Cent. 
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R.  R.  Co.  ▼.  Bosworth,  133  U.  S.  104,  S3  L.  Ed.  554,  10  Sup.  Ct. 
234,  party  after  pardon  may  dispose  of  fee  remaining  after  expira- 
tion of  confiscated  life  estate;  Ex  parte  Weimer  &  Reynolds,  8  Biss. 
325,  Fed.  Cas.  17,362,  pardon  for  defrauding  revenue  does  not  can- 
cel forfeiture;  Cowan  v.  Prowse,  93  Ky.  172,  19  S.  W.  411,  and  Jones 
t.  Board  of  Registrars,  56  Miss.  768,  31  Am,  Rep.  386,  both  holding 
pardon  restores  right  of  suffrage;  People  v.  Court  of  Sessions,  141  N.  Y. 
295,  23  L.  R.  A.  858,  36  N.  E.  388,  giving  court  power  to  suspend 
sentence  is  not  violative  of  pardoning  power  of  Governor;  Knapp  v. 
Thomas,  39  Ohio  St.  381,  48  Am.  Rep.  462,  pardon  is  irrevocable;  Carr 
v.  State,  19  Tex.  App.  661,  662,  53  Am.  Rep.  396,  398,  conditional 
pardon  does  not  restore  competency  as  witness;  Easterwood  v.  State, 
34  Tex.  Cr.  Rep.  409,  31  S.  W.  296,  pardon  -after  serving  sentence  re- 
stores competency  as  witness;  Scott  v.  State,  6  Tex.  Civ.  App.  348,  25 
S.  W.  339,  pardon  prevents  disbarment  of  attorney  for  felony;  United 
States  t.  Bassett,  5  Utah,  133,  13  Pac.  239,  pardon  restores  competency 
as  juror;  Austin  v.  United  States,  155  U.  S.  428,  39  L.  Ed.  210,  15  Sup. 
Ct.  172,  State  v.  Page,  60  Kan.  670,  57  Pac.  516,  and  Peerce  v.  Kitz- 
miller,  19  W.  Va.  577,  all  arguendo. 

Power  of  executive  to  remit  fines  and  forfeitures.    Note,  17  Ann. 
Oas.  603. 

Legislative  power  to  grant  pardon  or  amnesty.    Note,  34  L.  R.  A. 
254. 

Pardon  cannot  restore  proceeds  of  confiscated  property  already  paid 
into  United  States  treasury,  but  may  restore  money  under  control  of  execu- 
tive. 

Approved  in  Fischel  ▼.  Mills,  55  Ark.  346,  347,  15  L.  R.  A.  397,  18 
S.  W.  237,  Governor  may  remit  fine  not  paid  to  treasury  or  charged  to 
sheriff  by  auditors. 

Effect  of  pardon  on  fine,  forfeiture  or  costs.    Note,  15  L.  R.  A.  395. 

Miscellaneous.  Cited  in  Austin  v.  United  States,  155  U.  S.  427,  39 
L.  Ed.  210, 15  Sup.  Ct.  172. 

95  XT.  S.  157-161,  24  L.  Ed.  422,  BROWN  v.  COUNTY  OF  BUENA  VISTA. 

Equity  will  relieve  against  judgment  for  fraud  or  mistake,  if  complain- 
ant is  without  fault  and  is  not  guilty  of  laches. 

Approved  in  Christy  v.  Atchison  etc.  Ry.  Co.,  214  Fed.  1022,  complaint 
to  set  aside  judgment  as  obtained  on  improper  stipulation  insufficient 
in  not  alleging  defense  on  merits ;  Travelers'  Protective  Assn.  v.  Gilbert, 
111  Fed.  274,  55  L.  R.  A.  538,  49  C.  C.  A.  309,  refusing  to  set  aside  bill 
for  fraud  where  defendant's  agent  negligently  failed  to  transmit  sum- 
mons served  on  them,  such  being  defendant's  negligence;  Bowsman  v. 
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Anderson,  62  Or.  442,  123  Pac.  1095,  setting  aside  probate  proceedings 
resulting  in  administrator's  sale  for  fraud  in  procurement;  dissenting 
opinion  in  L.  Bucki  &  Son  Lumber  Co.  v.  Atlantic  Lumber  Co.,  116  Fed. 
13,  53  C.  C.  A.  513,  majority  holding  mistake  of  four  thousand  dollars 
by  court  as  to  setoff  entitles  appellors  to  relief  in  equity;  Embry  v. 
Palmer,  107  U.  S.  11,  27  L.  Ed.  349,  2  Sup.  Ct.  32,  judgment  not  enjoined 
when  defense  might  have  been  raised  at  law ;  Furnald  v.  Glenn,  64  Fed. 
54,  12  C.  C.  A.  27,  decree  not  set  aside  when  applicant  long  neglects  to 
apply  for  relief  in  court  where  entered;  Denton  v.  Baker,  93  Fed.  49, 
35  C.  C.  A.  187,  fraudulent  judgment  not  annulled  after  two  years; 
Snider  v.  Rinehart,  20  Colo.  460,  39  Pac.  412,  applying  rule  to  new  trial ; 
Ross  v.  Banta,  140  Ind.  134,  34  N.  E.  869,  to  obtain  injunction  party 
must  be  without  negligence;  Loring  v.  Groomer,  110  Mo.  641,  19  S.  W. 
952,  one  taking  title  through  deed  leading  to  knowledge  of  another  fact 
has  notice  thereof;  Vantilburg  v.  Black,  3  Mont.  470,  no  diligence  in 
obtaining  relief  from  judgment  at  law,  no  equitable  relief;  Handley  v. 
Jackson,  31  Or.  555,  65  Am.  St.  Rep.  841,  50  Pac.  $16,  restraining  judg- 
ment dependent  on  unauthorized  appearance  of  attorney;  Ensign  Mfg. 
Co.  v.  Carroll,  30  W.  Va.  543,  4  S.  E.  788,  refusing  to  interfere  with 
judgment;  Phillips  v.  Negley,  117  U.  S.  675,  29  L.  Ed.  1015,  6  Sup.  Ct. 
905,  arguendo. 

Distinguished  in  Pittsburgh  etc.  Ry.  Co.  v.  Keokuk  etc.  Bridge  Co., 
107  Fed.  786,  46  C.  C.  A.  639,  dismissing  bill  of  review  where  no  proof 
adduced  to  show  appellants  put  on  inquiry  into  facts  nor  why  facts  not 
discoverable  earlier. 

Injunction  against  judgments  for  defenses  existing  prior  to  rendi- 
tion.   Note,  31  L.  R.  A.  757. 

Equitable  jurisdiction  as  to  injunctions  against  judgments.    Note, 
32  L.  R.  A.  328. 

Laches,  irrespective  of  statute  of  limitations,  ban  suit,  depending  on 
the  circumstances  of  the  case  and  the  sound  discretion  of  the  court. 

Approved  in  In  re  International  Mineral  Co.,  222  Fed.  427,  where 
parties  could  not  be  restored  to  original  position  on  rescission,  failure 
to  rescind  promptly  barred  rescission;  Parker  v.  Parker,  222  Fed.  192, 
137  C.  C.  A.  626,  wife's  right  in  community  not  barred  by  long  delay 
after  separation  to  procure  divorce;  Schwartz  v.  Loftus,  216  Fed.  325, 
132  C.  C.  A.  464,  suit  against  administratrix  on  stockholder's  liability  of 
decedent  not  barred  by  laches  when  administratrix  absent  from  State; 
Bower  v.  Stein,  177  Fed.  679,  101  C.  C.  A.  299,  lack  of  means  and  resi« 
dence  in  distant  State  do  not  excuse  laches  in  failing  to  sue  to  set  aside 
foreclosure  decree;  Bower  v.  Stein,  165  Fed.  234,  nine  years'  delay  held 
to  bar  suit  to  set  aside  foreclosure;  Heridryx  v.  Perkins,  114  Fed.  826, 
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52  C.  C.  A.  435,  holding  delay  of  nine  years,  no  excusing  facts  being 
alleged,  bars  a  bill  to  vacate  bill  for  fraud  or  bill  of  review ;  Guaz*antec 
Trust  etc.  Co.  v.  Delta  etc.  Land  Co.,  104  Fed.  15,  43  C.  C.  A.  396,  hold- 
ing suit  to  quiet  title  where  conveyances  claimed  under  were  executed  nine 
to  twenty-five  years  previously,  barred  by  laches,  regardless  of  statute ; 
Snodgr«ss  v.  Snodgrass,  185  Ala.  164,  64  South.  597,  delay  of  six  years 
by  those  interested  to  ask  of  brother  accounting  of  trust  relations  with 
insane  sister  bars  action;  Salmon  v.  Wynn,  153  Ala.  545,  15  Ann.  Gas. 
478,  45  South.  135,  bill  to  further  administer  estate  and  have  admin- 
istrator account  held  barred  by  long  delay  of  legatee;  Cole  v.  Birming- 
ham Union  Ry.  Co.,  143  Ala.  435,  39  South.  405,  suit  by  stockholder  to 
set  aside  sale  of  corporation's  property  to  another  on  ground  of  ultra 
vires  is  barred  by  laches  ten  years  after  transfer  and  two  years  after 
knowledge;  Williams  v.  Woodruff,  35  Colo.  63,  5  L.  E.  A.  (N.  S.)  986, 
85  Pac.  101,  suit  to  set  aside  conveyance  for  breach  of  trust  held  barred 
by  delay  of  thirteen  years;  Levis  v.  Kengla,  8  App.  D.  C.  239,  poverty, 
illiteracy  and  ignorance  do  not  excuse  laches;  Stansbury  v.  Inglchart, 
9  Mackey  (D.  C),  161,  delay  of  seven  years  held  not  to  bar  action  to 
set  aside  decree;  Ryason  v.  Dunten,  164  Ind.  96,  73  N.  E.  77,  where 
mother  in  possession  as  cotenant  with  son  purchased  at  mortgage  sale 
and  received  sheriff's  deed,  and  son  for  several  years  after  attaining 
majority  failed  to  assert  rights  in  land,  he  cannot  assert  rights  as  against 
mother's  remote  grantee;  Patterson  v.  Hewitt,  11  N.  M.  18,  33,  55 
L.  R.  A.  658,  66  Pac.  556,  561,  holding  eight  years'  delay  in  suing  to  en- 
force rights  under  verbal  agreement  relating  to  mining  claims  is  laches ; 
Loomis  v.  Rosenthal,  34  Or.  600,  57  Pac.  60,  holding  heirs  barred  as 
against  purchaser  at  administration  occupying  and  improving  land  by 
delay  of  fifteen  years  after  majority  of  youngest  to  assert  right ;  Chezum 
v.  McBride,  21  Wash.  563,  58  Pac.  1069,  holding  grantor  barred  by 
twenty-five  years'  delay  from  denying  title  to  grantee  who  paid  taxes 
and  did  other  acts  of  ownership  during  that  period;  McCann  v.  Welch 
and  Another,  106  Wis.  151,  81  N.  W.  999,  dismissing  suit  to  cancel  deed 
where  plaintiff  allowed  the  statutory  period  for  adverse  possession  to 
run ;  Godden  v.  Kimmell,  99  U.  S.  212,  25  L.  Ed.  435,  denying  claim  by 
creditor  under  deed  after  fourteen  years;  Boone  Co.  v.  Burlington  etc. 
R.  R.  Co.,  139  U.  S.  693,  35  L.  Ed.  323,  11  Sup.  Ct.  690,  delay  of  five 
years  to  set  aside  decree  for  fraud  with  knowledge ;  Johnson  v.  Atlantic 
etc.  Transit  Co.,  156  U.  S.  647,  39  L.  Ed.  666,  15  Sup.  Ct.  531,  delay  of 
seven  years  after  trustee's  sale  in  claiming  against  bona  fide  holders; 
Abraham  v.  Ordway,  158  U.  S.  420,  39  L.  Ed.  1039,  15  Sup.  Ct.  895,  void 
deed  by  married  woman  after  nineteen  years ;  Etting  v.  Marx,  4  Hughes, 
323,  4  Fed.  684,  twelve  years '  acquiescence  in  investment  in  Confederate 
bonds  bars  recovery  against  trustee  at  expense  of  his  creditors;  Hoyt  v. 
Sprague,  12  Fed.  Cas.  769,  suit  must  be  brought  in  reasonable  time  after 
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discovery  of  fraud;  Lemoine  v.  Dunklin,  46  Fed.  221  (affirmed  in  51 
Fed.  492,  2  C.  C.  A.  343),  trust  denied  for  twenty  years,  bill  dismissed 
for  laches;  Eiffert  v.  Craps,  58  Fed.  473,  7  C.  C.  A.  319,  where  fraud 
discoverable  by  inspection  of  record,  delay  for  forty  years  is  laches; 
Kemp  v.  Nickerson,  66  Fed.  683,  bill  by  heir  for  distribution  after 
twenty-three  years;  Halsey  v.  Cheney,  68  Fed.  768,  15  C.  C.iA.  656, 
executor  cannot  demand  accounting  from  agent  for  undue  influence, 
where  deceased  neglected  for  ten  years  to  do  so ;  Bell  v.  Hudson,  73  Cal. 
288,  2  Am.  St.  Rep.  794,  14  Pac.  792,  no  suit  for  partnership  account 
against  representative  twenty-five  years  after  death ;  Withrow  v.  Walker, 
81  Iowa,  657,  47  N.  W.  895,  holding  action  to  recover  property  barred 
after  thirty  years;  Bacon  v.  Chase,  83  Iowa,  529,  50  N.  W.  26,  thirty 
years'  delay  and  .expenses  incurred  bars  suit  for  recovery;  Horr  v. 
French,  99  Iowa,  81,  82,  68  N.  W.  583,  584,  heir  attacking  administrator's 
sale  after  twenty-six  years  where  value  greatly  increased ;  Royal  Bank  v. 
Grand  etc.  R.  R.  Co.,  125  Mass.  495,  bondholder  cannot  follow  property 
into  other  hands  after  thirteen  years  and  great  increase  in  value ;  Harlow 
v.  Lake  Superior  Iron  Co.,  41  Mich.  590,  2  N.  W.  917,  twenty  years'  delay 
and  large  expenditure  bars  suit  for  profits  in  mine;  Wiggin  v.  Swam- 
scot  Mach.  Co.,  68  N.  H.  16,  38  Atl.  728,  officers  selling  to  corporation 
for  twenty  years,  bill  by  stockholder  for  profits  disallowed;  Coles  v. 
Vanneman,  51  N.  J.  Eq.  329,  18  AtL  471,  eight  years'  delay  to  cancel 
surrender  of  mortgage,  with  knowledge  of  mental  incapacity;  United 
States  Rolling  Stock  Co.  v.  Atlantic  etc.  R.  R.  Co.,  34  Ohio  St.  463,  32 
Am,  Rep.  385,  delay  of  corporation  in  disaffirming  contract;  Loomis  v. 
Rosenthal,  34  Or.  600,  57  Pac.  606,  recovery  of  land  disallowed  from 
purchaser  at  administrator's  sale  after  nineteen  years  and  great  in- 
crease in  value;  Morgan  v.  Fisher,  82  Va.  423,  disallowing  enforcement 
of  trust  deed  after  thirty  years ;  Terry  v.  Fontaine,  83  Va.  455,  2  S.  E. 
745,  suit  by  creditor  after  eighteen  years ;  Mullan  v.  Casper,  37  W.  Va. 
222,  16  S.  E.  529,  no  recovery  after  ten  years  against  one  in  possession 
under  deed  from  court  without  jurisdiction;  Rogers  v.  Van  Nortwick, 
87  Wis.  429,  58  N.  W.  762,  refusing  to  compel  transfer  of  stock  after 
three  years  and  increased  value;  Melms  v.  Pabst  Brewing  Co.,  93  Wis. 
173,  57  Am.  St.  Rep.  911,  66  N.  W.  524,  refusing  to  set  aside  executor's 
sale  to  himself  after  twenty  years;  Mercantile  Nat.  Bank  v.  Carpenter, 
101  U.  S.  568,  25  L.  Ed.  816,  Bryan  v.  Kales,  134  U.  S.  135,  33  L.  Ed. 
833,  10  Sup.  Ct.  438,  and  Hinchman  v.  Keiley,  54  Fed.  66,  4  C.  C.  A.  189, 
all  holding  defense  of  laches  may  be  raised  by  demurrer;  Boa^d  of 
Commrs.  v.  Chicago  etc.  Ry.  Co.,  5  McCrary,  511,  18  Fed.  211,  laches 
appearing  on  face,  relief  refused  by  court,  though  defense  is  not 
pleaded ;  Kirby  v.  Lake  Shore  etc.  R.  R.  Co.,  120  U.  S.  136,  30  L.  Ed. 
572,  7  Sup.  Ct.  433,  relief  for  fraud  not  barred  till  after  it  might  have 
been  discovered  with  reasonable  diligence ;  Galliher  v.  Cadwell,  145  U.  6. 
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372,  36  L.  Ed.  740, 12  Sup.  Ct.  874,  Hamilton  v.  Dooly,  15  Utah,  294,  49 
Pac.  773,  and  Cranmer  v.  McSwords,  24  W.  Va.  602,  all  holding  lapse  of 
time  without  change  of  circumstances  is  no  bar ;  United  States  v.  Beebe, 
4  McCrary,  16,  17  Fed.  40,  lapse  of  time  bars  remedy  irrespective  of 
limitations  or  laches ;  Lemoine  v.  Dunklin,  38  Fed.  569,  trust  not  barred 
by  thirty  years'  delay,  no  intervening  rights;  Kittle  v.  Hall,  24  Blatchf. 
188,  29  Fed.  511,  stopping  infringement  of  patent  after  seven  years, 
under  circumstances;  Teall  v.  Slaven,  14  Sawy.  374,  40  Fed.  781,  Per- 
kins v.  Lane,  82  Va.  64,  and  Jones  v.  Perkins,  76  Fed.  84,  all  holding 
impediments  to  suit  must  be  specifically  set  out ;  Speidell  v.  Henrici,  15 
Fed.  757,  and  Reynolds  v.  Sumner,  126  111.  70,  9  Am-  St  Rep.  528,  1 
L.  R.  A.  330, 18  N.  E.  337,  both  holding  laches  not  a  bar  in  trust  unless 
it  is  repudiated;  Lux  v.  Haggin,  69  Cal.  280, 10  Pae.  685,  laches  must  be 
suoh  as  to  prove  assent  to  acts  of  defendant. 

Stale  claims.    Notes,  2  Am.  St.  Rep.  795,  798;  23  Am.  St.  Rep.  150. 

Running  of  limitations  in  case  of  breach  of  fiduciary  duty.    Note, 
16  £.  R.  0.  272. 

Limitations  against  action  for  fraud  run  only  from  time  of  discovery. 

Approved  in  United  States  v.  Exploration  Co.,  203  Fed.  390,  121 

C.  C.  A.  491,  applying  rule  to  suit  to  set  aside  patents  obtained  by  fraud , 

96  XT.  8.  161-168,  24  L  Ed.  403,  CONTINENTAL  IMPROVEMENT  OO. 
▼.  STEAD. 

Obligations,  rights  and  duties  of  railroads  and  travelers  on  highways 
crossing  them  are  mutual  and  reciprocal,  and  no  greater  degree  of  care  is 
required  of  one  than  of  the  other. 

Approved  in  Emens  v.  Lehigh  Valley  R.  Co.,  223  Fed.  822,  823,  driver 
of  automobile  held  free  from  negligence  in  crossing  railway;  Erie  R.  Co. 
v.  Weinstein,  166  Fed.  273, 92  C.  C.  A.  189,  approving  charge  as  to  duties 
on  approaching  crossing;  Johnson  v.  Baltimore  etc.  R.  Co.,  6  Mackey 
(D.  C),  236,  237,  whether  adequate  and  timely  notice  of  approach  of 
train  given  held  question  for  jury ;  Ramsay  v.  C.  K.  Eddy  etc.  Sons,  123 
Mich.  162,  82  N.  W.  129,  reversing  judgment  for  brakeman  injured  by 
being  crushed  between  moving  car  and  defendant 's  lumber  on  ground  of 
contributory  negligence;  Hodgin  v.  Southern  Ry.  Co.,  143  N.  C.  97,  66 
S.  E.  414,  and  Missouri  etc.  Ry.  Co.  v.  Horton,  28  Okl.  818,  119  Pac.  234, 
both  approving  instruction  stating  rule ;  Edwards  v.  Atlantic  Coast  Line 
R.  Co.,  129  N.  C.  83,  39  S.  E.  732,  holding  charge  erroneous  calling  faster 
rate  of  speed  than  prescribed  negligence,  if  injury  would  not  have  oc- 
curred at  prescribed  rate;  Wilson  v.  Citizens'  St.  Ry.  Co.,  105  Tenn.  84, 
58  S.  W.  337,  holding  failure  of  one  unfamiliar  with  location  of  defend- 
ant 's  tracks  to  stop,  look  and  listen  not  negligence  per  se ;  Southern  Ry. 

IX— 57 
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Co.  v.  Terry,  3  Tenn.  Civ.  451,  street  railway  company  held  liable  for 
injury  to  pedestrian  at  crossing;  Carter  v.  Central  Vermont  R.  R.  Co., 
72  Vt.  200,  47  Atl.  800,  refusing  recovery  for  injury  caused  by  train; 
where  plaintiff  negligently  drove  on  track;  dissenting  opinion  in  St. 
Louis  &  S.  F.  R.  Co.  v.  Cundieff,  171  Fed.  332,  96  C.  C.  A.  211,  majority 
holding  pedestrian  negligent  when  in  crossing  track  in  fog  he  was 
struck  by  slowly  backing  train ;  Baltimore  etc.  R.  R.  Co.  v.  Griffith,  159 
U.  S.  608,  40  L.  Ed.  277,  16  Sup.  Ct.  107,  holding  railroad  liable  for 
collision  with  wagon;  Texas  etc.  Ry.  Co.  v.  Cody,  166  U.  S.  614,  41 
L.  Ed.  1135,  17  Sup.  Ct.  706,  awarding  damages  for  injury  at  crossing; 
Thomas  v.  Delaware  etc.  R.  R.  Co.,  19  Blatchf.  535,  8  Fed.  731,  Chesa- 
peake etc.  Ry.  Co.  v.  Steele,  84  Fed.  97,  29  C.  C.  A.  81,  Baltimore  etc 
R.  Co.  v.  Anderson,  85  Fed.  416,  &  C.  C.  A.  235,  Illinois  Cent.  R.  Co.  v. 
Jones,  95  Fed.  379,  37  C.  C.  A.  106,  Nehrbas  v.  Central  Pac.  R.  R.  Co., 
62  Cal.  333,  Chicago  etc.  R.  R.  Co.  v.  Lee,  87  111.  457,  Chicago  etc.  R.  R. 
Co.  v.  Spilker,  134  Ind.  400,  33  N.  E.  286,  Lake  Shore  etc.  Ry.  Co.  v. 
Mcintosh,  140  Ind.  278,  38  N.  E.  482,  Loucks  v.  Chicago  etc.  Ry.  Co.,  31 
Minn.  532,  18  N.  W.  654,  and  Northern  Pac.  R.  R.  Co.  v.  Holmes,  3 
Wash.  Ter.  552, 18  Pac.  80,  all  awarding  damages  for  injury  or  death  at 
crossing;  Tucker  v.  Duncan,  4  Woods,  654,  9  Fed.  872,  Atchison  etc. 
R.  Co.  v.  M  'Clurg,  59  Fed.  863,  8  C.  C.  A.  322,  Louisville  etc.  R.  R.  Co. 
v.  Webb,  90  Ala.  193,  11  L.  R.  A.  677,  8  South.  521,  Pittsburgh  etc.  Ry. 
Co.  v.  Bennett,  9  Ind.  App.  99,  35  N.  E.  1036,  and  Berkeley  v.  Chesa- 
peake etc.  Ry.  Co.,  43  W.  Va.  14,  26  S.  E.  351,  all  refusing  recovery  to 
person  crossing  track  without  looking  for  trains;  Chicago  etc.  Ry.  Co. 
v.  Sharp,  63  Fed.  534, 11  C.  C.  A.  337,  awarding  damages  for  injury  by 
backing  flatcars  without  lights;  Atchison  etc.  Ry.  v.  Conlon,  9  Kan. 
App.  120,  57  Pac.  1064,  awarding  damages  for  killing  of  cattle  at  cross- 
ing; Stillson  v.  Hannibal  etc.  R.  R.  Co.,  67  Mo.  676,  refusing  recovery 
for  injury  while  crossing  between  trains  obstructing  street;  Ormsbee 
v.  Boston  etc.  R.  R.  Co.,  14  R.  I.  104,  51  Am-  Rep.  355,  and  Zimmerman 
v.  Hannibal  etc.  R.  R.  Co.,  71  Mo.  490,  both  refusing  recovery  to  deaf 
man  walking  along  track  without  looking  for  trains;  Fiok  v.  St.  Louis 
etc.  Ry.  Co.,  75  Mo.  611,  awarding  damages  for  running  over  child  on 
street ;  Norton  v.  North  Carolina  R.  R.  Co.,  122  N.  C.  929,  29  S.  E.  892, 
awarding  damages  where  speed  was  unlawful,  although,  plaintiff  drove 
on  track  with  view  obstructed;  dissenting  opinion  in  McGuire  v.  Vicks- 
burg  etc.  R.  R.  Co.,  46  La.  Ann.  1557,  16  South.  464,  majority  awarding 
damages  for  death  of  person  run  over  on  city  street;  dissenting  opinion 
in  Young  v.  West  Virginia  etc.  R.  Co.,  44  W.  Va.  226,  28  S.  E.  935, 
majority  awarding  damages  for  death  at  crossing. 

When  the  exercise  of  care  will  be  presumed.    Note,  116  Am.  St, 
Rep.  121,  122. 


899  CONTINENTAL  IMPE.  CO.  v.  STEAD.    95  U.  S.  161-168 

Duty  to  maintain  lookout  on  train.    Note,  25  L.  R.  A.  287. 

Railroad's  negligence  in  permitting  obscuration  of  view  of  track 
from  crossing.    Note,  12  L.  B.  A.  (N.  S.)  1069. 

Eight  of  way  as  between  street-car  and  vehicle  where  streets  inter- 
-      sect.    Note,  49  L.  B.  A.  (N.  S.)  507. 

v 

Wagon  must  wait  for  train  to  pass  at  crossing,  bat  train  must  give  due 
warning  of  its  approach. 

Approved  in  Kuntz  v.  Oregon  E.  Co.,  51  Or.  202,  93  Pac.  144,  follow- 
ing rule;  Northern  Pac.  Ey.  Co.  v.  Spike,  121  Fed.  46,  57  C.  C.  A.  384, 
holding  as  matter  of  law  deceased  not  shown  negligent  in  driving  upon 
track  on  dark  night  where  train  gave  no  signal,  and  adverse  wind 
drowned  sound;  City  &  Suburban  Ey.  Co.  v.  Cooper,  32  App.  D.  C.  556, 
precedence  accorded  to  street-cars  by  ordinance  states  only  general  law; 
Louisville  &  Nashville  E.  E.  Co.  v.  Clark's  Admr.,  105  Ky.  581,  49  S.  W. 

325,  sustaining  refusal  to  instruct  that  if  plaintiff  saw  or  heard  or  by 
due  care  should  have  done  so,  going  on  track  was  negligence;  Day  v. 
Boston  etc.  E.  E.  Co.,  97  Me.  534,  55  Atl.  422,  holding  plaintiff  barred 
where  evidence  showed  he  saw  train  but  overestimated  its  distance; 
Cavanaugh  v.  Boston  etc.  E.  E.,  76  N.  H.  73,  79  Atl.  697,  railroad  is  lia- 
ble for  injury  at  crossing  where  engineer  could  have  prevented  injury 
though  danger  to  driver  was  due  to  his  own  negligence;  Gahagan  v. 
Eailroad,  70  N.  H.  443,  447,,  50  Atl.  147,  holding  plaintiff  precluded  by 
negligence  in  walking  unguardedly  upon  track  where  train  approached 
slowly  and  whistled;  Coleman  v.  Atlantic  Coast  Line  E.  Co.,  153  N.  C. 

326,  69  S.  E.  252,  plaintiff  held  negligent  in  crossing  track;  New  York 
etc.  E.  E.  Co.  v.  Kistler,  66  Ohio  St.  335,  64  N.  E.  133,  holding  since 
individual  can  stop  more  easily,  train  has  right  of  way  when  meeting 
at  crossing;  Washington  etc.  Ey.  Co.  v.  Zell's  Admr.,  118  Va.  760,  88 
S.  E.  310,  driver  of  automobile  held  negligent  at  crossing;  Chicago  etc 
E.  E.  Co.  v.  Lane,  130  111.  123,  22  N.  E.  514,  Chicago  etc.  E.  E.  Co.  v. 
Sanders,  154  111.  537,  39  N.  E.  483,  Terre  Haute  etc.  E.  E.  Co.  v. 
Brunker,  128  Ind.  550,  26  N.  E.  180,  and  Lesan  v.  Maine  etc.  E.  E.  Co., 
77  Me.  89,  all  awarding  damages  for  injury  at  crossing;  Louisville  etc. 
E.  Co.  v.  Clark's  Admr.,  105  Ky.  571,  49  S.  W.  325,  applying  rule  in 
action  for  death  at  crossing;  Smith  v.  Maine  etc.  E.  E.  Co.,  87  Me.  347, 
32  Atl.  970,  refusing  recovery  where  driver  carelessly  crossed  in  front 
of  approaching  train ;  Touay  v.  Norfolk  etc.  E.  Co.,  38  W.  Va.  698,  18 
S.  E.  898,  refusing  recovery  for  killing  of  horse  straying  on  track;  dis- 
senting opinion  in  Grostick  v.  Detroit  etc.  E.  E.  Co.,  90  Mich.  617,  51 
N.  W.  674,  majority  refusing  recovery  to  one  driving  across  track  with- 
out looking  for  trains. 
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Speed  of  train  at  crossing1  should  not  be  bo  great  as  to  sender  unavail- 
ing the  warning  of  whistle  and  bell;  If  unslackened  speed  is  desirable, 
watchmen  should  be  employed. 

Approved  in  Colorado  etc.  Ry.  Co.  v.  Lauter,  21  Colo.  App.  127,  121 
Pac.  145,  charge  that  law  did  not  restrict  speed,  but  speed  could  be 
considered  in  determining  whether  it  was  negligently  controlled,  ap- 
proved; Fuller  v.  Illinois  Cent.  R.  Co.,  100  Miss.  728,  56  South.  789, 
one  entering  track  at  private  crossing  is  entitled  to  warning  though 
going  in  front  of  approaching  train;  Chicago  etc.  Ry.  Co.  v.  Netolicky, 
67  Fed.  671,  14  C.  C.  A.  615,  awarding  damages  for  death  at  crossing; 
Weiss  v.  Bethlehem  Iron  Co.,  88  Fed.  36,  31  C.  C.  A.  363,  applying  rule 
in  action  for  injury  to  employee  by  private  railroad;  Chicago  etc.  Ry. 
Co.  v.  Kowalski,  92  Fed.  312,  34  C.  C.  A.  1,  holding  jury  must  deter- 
mine whether  failure  to  keep  flagman  at  street  crossing  is  negligence. 

Distinguished  in  Northern  Central  Ry.  Co.  v.  Medairy,  86  Md.  174, 
37  Atl.  798,  holding  watchmen  not  necessary  unless  required  by  statute. 

Persons  crossing  railroad  track  most  exercise  ordinary  care  and  dili- 
gence to  ascertain  whether  a  train  is  approaching. 

Approved  in  Wabash  R.  Co.  v.  De  Tar,  141  Fed.  934,  4  L.  R.  A. 
(N.  8.)  352,  73  C.  C.  A.  166,  and  Nichols  v.  Baltimore  etc.  R.  R.  Co.,  33 
Ind.  App.  239,  71  N.  E.  172,  both  following  rule ;  Baker  v.  Philadelphia 
etc.  Ry.  Co.,  149  Fed.  887,  in  action  for  death  of  locomotive  engineer 
killed  in  collision,  burden  is  on  defendant  to  show  negligence  of  de- 
ceased ;  Chicago  G.  W.  Ry.  Co.  v.  Smith,  141  Fed.  931,  73  C.  C.  A.  164, 
applying  rule  where  one  injured  while  walking  across  tracks  in  railroad 
yards;  Hemingway  v.  Illinois  Cent.  R.  R.  Co.,  114  Fed.  847,  52  C.  C.  A. 
477,  holding  where  railroad  is  negligent  by  exceeding  lawful  speed  on 
dangerous  crossing  and  evidence  of  deceased's  negligence  conflicts 
question  is  for  jury;  Hemingway  v.  Illinois  Cent.  R.  R.  Co.,  114  Fed. 
846,  52  C.  C.  A.  477,  holding  burden  of  proof  as  to  alleged  contributory 
negligence  by  Federal  rule  rests  upon  defendant;  New  York  etc.  R.  R. 
Co.  v.  Moore,  105  Fed.  728,  45  C.  C.  A.  21,  holding  where  train  hid  by 
embankment  plaintiff  used  reasonable  care  in  driving  upon  track  in 
walk,  looking  and  listening  for  train;  Gilbert  v.  Erie  R.  R.  Co.,  97  Fed. 
750,  38  C.  C.  A.  408,  holding  plaintiff's  decedent  negligent  in  driving 
upon  track  in  covered  buggy,  he  having  seen  approaching  train  when 
one  hundred  and  thirty-five  feet  from  track;  Baltimore  etc.  R.  Co.  v. 
Rosborough,  40  Ind.  App.  18,  80  N.  E.  870,  evidence  held  to  sustain  find- 
ing of  contributory  negligence  in  crossing  railroad ;  Pittsburgh  etc.  Rv. 
Co.  v.  Reed,  36  Ind.  App.  72,  75  N.  E.  51,  in  action  for  injuries  at  rail- 
road crossing  burden  of  proving  that  plaintiff  did  not  stop,  look*  or 
listen  is  on  defendant ;  Cogdell  v.  Wilmington  etc.  R.  R.  Co.,  130  N.  C. 
328,  41  S.  E.  546,  holding  under  N.  C.  Acts  1887,  c.  33,  burden  is  on 
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carrier  in  action  for  death  of  employee  to  show  contributory  negli- 
gence ;  Oklahoma  Gas  etc.  Co.  v.  Lukert,  16  Okl.  420,  84  Pac.  1084,  up- 
holding refusal  to  direct  verdict  for  defendant  in  action  for  death  by 
electrocution  where  light  wires  fell  on  to  telephone  wires  and  broke 
them ;  Peck  v.  Oregon  etc.  R.  R.  Co.,  25  Utah,  36,  69  Pac.  157,  holding 
where  track  obscured  by  trees,  looking  and  listening  while  driving 
slowly  is  -sufficient  care  exercised  without  stopping ;  Schofield  v.  Chicago 
.  etc.  Ry.  Co.,  114  U.  S.  617,  29  L.  Ed.  225,  5  Sup.  Ct.  1126  (affirming 
2  McCrary,  272,  8  Fed.  491),  and  Louisville  etc.  R.  R.  Co.  v.  Webb,  90 
Ala.  189,  11  L.  R.  A.  676,  8  Sputh.  519,  both  refusing  recovery  to  per- 
son crossing  track  without  looking;  Texas  etc.  Ry.  Co.  v.  Gentry,  163 
U.  S.  366,  41  L.  Ed.  193,  16  Sup.  Ct.  1109,  holding  law  presumes  that 
employee  looks  and  listens  when  crossing  tracks  at  night;  Chesapeake 
etc.  Ry.  Co.  v.  Steele,  84  Fed.  101,  29  C.  C.  A.  81,  awarding  damages  for 
death  at  crossing;  Louisville  etc.  R.  R.  Co.  v.  Crawford,  89  Ala.  245, 
8  South.  245,  refusing  recovery  to  flagman  walking  along  track  without 
looking;  Little  Rock  etc.  Ry.  Co.  v.  Cullen,  54  Ark.  435,  16  S.  W.  170, 
and  Mack  v.  Petersburg  R.  R.  Co.,  88  Va.  4, 13  S.  E.  299,  both  refusing 
recovery  to  person  carelessly  crossing  in  front  of  approaching  train; 
dissenting  opinion  in  Atchison  etc.  R.  Co.  v.  M'Clurg,  59  Fed.  866,  8 
C.  C.  A.  322,  majority  holding  care  required  of  both  parties  at  crossing 
equal  and  mutual. 

Duty  of  traveler  on  highway  to  use  his  senses  of  sight,  hearing, 
etc.,  to  avoid  danger  at  railway  crossings.  Note,  90  Am.  Dec. 
780. 

Knowledge  that  no  train  is  due  as  relieving  traveler  of  duty  to  look 
and  listen  at  railroad  crossing.    Note,  Ann.  Gas.  1914D,  1076. 

Right  of  one  about  to  cross  railroad  to  rely  on  train  schedules. 
Note,  17  L.  R.  A.  (N.  S.)  1256. 

Both  wagon  and  train  at  railroad  crossing  must  keep  careful  lookout 
for  danger,  and  each  must  exercise  such  care  as  a  prudent  man  would  under 
the  circumstances. 

Approved  in  Cooper  v.  North  Carolina  R.  Co.,  140  N.  C.  212,  52  S.  E. 
933,  following  rule;  Conger  v.  Baltimore  etc.  R.  Co.,  31  App.  D.  C.  148, 
question  of  negligence  of  driver  at  crossing  held  for  jury;  Eckington 
etc.  R.  R.  Co.  v.  Hunter,  6  App.  D.  C.  309,  instruction  that  street  rail- 
way conductor  bound  to  use  extraordinary  care  at  crossings  held  error; 
Baltimore  etc.  R.  R.  Co.  v.  Golway,  6  App.  D.  C.  166,  what  may  have 
been  reasonable  and  proper  precautions,  warnings  and  signals  at  cross- 
ing is  mixed  question  of  law  and  fact  for  jury  under  direction  of  court ; 
Cleveland  etc.  Ry.  Co.  v.  Lynn,  171  Ind.  595,  85  N.  E.  1001,  instructions 
as  to  duty  of  plaintiff  on  approaching  track  and  contributory  negligence 
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held  erroneous;  Schwanenfeldt  v.  Chicago  etc.  Ry.  Co.,  80  Neb.  793,  115 
N.  W.  286,  railroad  held  liable  for  injury  to  driver  crossing  track  in 
city  street;  Ridge  v.  Norfolk  Southern  R.  Co.,  167  N.  C.  526,  83  S.  E. 
770,  care  required  of  employer  to  prevent  injuries  to  employee  is  that 
of  ordinarily  prudent  person;  Saunders  v.  Southern  Ry.  Co.,  167  N.  C. 
382,  83  S.  E.  576,  railroad  held  negligent  for  failure  to  give  proper 
warning  at  crossing;  Ward  v.  Atlantic  etc.  R.  Co.,  167  N.  C.  155,  83 
S.  E.  329,  failure  of  engineer  to  give  crossing  signal  did  not  relieve 
traveler  of  duty  to  look  and  listen;  Trull  v.  Seaboard  Air  Line  Ry.  Co., 
151  N.  C.  550,  66  S.  E.  588,  traveler  held  negligent  when  he  suddenly 
stepped  in  front  of  moving  train  without  apparent  cause;  Morrow  v. 
Southern  Ry.  Co.,  147  N.  C.  626,  16  L.  R.  A.  (N.  S.)  642,  61  S.  E.  622, 
failure  to  give  crossing  signal  to  warn  person  walking  on  track  not 
at  crossing  is  not  negligence  per  se;  West  v.  Northern  Pac.  Ry.  Co.,  13 
N.  D.  228,  100  N.  W.  255,  holding  one  approaching  railroad  crossing  in 
wagon  knowing  train  was  approaching  and  that  view  was  obstructed  is 
negligent  for  attempting  to  crosa  in  front  of  train  and  not  stopping 
wagon  to  listen;  Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  55,  35 
S.  W.  249,  and  St.  Louis  etc.  R.  Co.  v.  Summers,  51  Tex.  Civ.  136,  111 
S.  W.  213,  both  holding  negligence  of  traveler  at  crossing  was  question 
for  jury;  Roanoke  Ry.  etc.  Co.  v.  Carroll,  112  Va.  605,  72  S.  E.  128, 
where  view  of  crossing  obstructed  duty  of  taking  special  precautions  is 
reciprocal;  dissenting  opinion  in  Pittsburgh  etc.  Ry.  Co.  v.  Ferrcll,  39 
Ind.  App.  542,  78  N.  E.  998,  majority  holding  evidence  did  not  show 
negligence  of  railroad  in  injury  at  crossing;  dissenting  opinion  in  Mur- 
phy v.  Wabash  R.  Co.,  228  Mo.  144,  147,  128  S.  W.  506,  507,  majority 
holding  railroad  liable  under  evidence  for  injury  to  intoxicated  person 
on  track  not  at  crossing;  Schofield  v.  Chicago  etc.  R.  R.  Co.,  2  McCrary, 
271,  8  Fed.  490,  Atchison  etc.  R.  Co.  v.  M'Clurg,  59  Fed.  862,  8  C.  C.  A. 
322,  Pittsburgh  etc.  Ry.  Co.  v.  Bennett,  9  Ind.  App.  Ill,  35  N.  E.  1040, 
Brown  v.  Texas  etc.  Ry.  Co.,  42  La.  Ann.  354,  21  Am.  St.  Rep.  377,  7 
South.  683,  Olsen  v.  Oregon  etc.  Ry.  Co.,  9  Utah,  137,  33  Pac.  625,  and 
Northern  Pac.  R.  R.  Co.  v.  Holmes,  3  Wash.  Tcr.  208,  14  Pac.  689,  all 
refusing  recovery  to  party  crossing  track  without  looking  for  trains; 
Northern  Pac.  R.  Co.  v.  Freeman,  83  Fed.  84,  27  C.  C.  A.  457,  Illinois 
Cent.  R.  Co.  v.  Jones,  95  Fed.  377,  37  C.  C.  A.  106,  Pittsburgh  etc.  Ry. 
Co.  v.  Yundt,  78  Ind.  375,  41  Am.  Rep.  582,  Funston  v.  Chicago  etc. 
Ry.  Co.,  61  Iowa,  462,  16  N.  W.  523,  Wichita  etc.  R.  R.  Co.  v.  Davis,  37 
Kan.  748,  1  Am.  St  Rep.  277,  16  Pac.  81,  Atchison  etc.  R.  R.  Co.  v. 
Morgan,  43  Kan.  13,  22  Pac.  1600,  Louisville  etc.  R.  R.  Co.  v.  Goetz,  79 
Ky.  449,  42  Am.  Rep.  231,  Dearing  v.  Wilcoxen,  21  Ky.  Law  Rep.  195, 
51  S.  W.  159,  Baltimore  etc.  R.  R.  Co.  v.  Owings,  65  Md.  511,  5  Atl. 
332,  Hutchinson  v.  St.  Paul  etc.  Ry.  Co.,  32  Minn.  402,  21  N.  W.  215, 
Huntress  v.  Boston  etc.  R.  R.  Co.,  66  N.  H.  188,  49  Am.  St.  Rep.  602, 
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34  Atl.  155,  and  Judson  v.  Central  etc.  R.  R.  Co.,  158  N.  T.  606,  53 
N.  E.  517,  all  awarding  damages  for  death  or  injury  at  crossing;  Edger- 
ton  v.  O'Neill,  4  Kan.  App.  81,  46  Pae.  208,  awarding  damages  for 
injury  at  street  railway  crossing;  Palys  v.  Erie  Ry.  Co.,  30  N.  J.  Eq. 
607,  refusing  recovery  to  person  crossing  track  when  he  knew  train  was 
due;  Gulf  etc.  Ry.  Co.  v.  Smith,  87  Tex.  353,  28  S.  W.  522,  applying 
rule  in  action  for  injury  at  crossing;  dissenting  opinion  in  Northern 
Pac.  R.  R.  Co.  v.  Holmes,  3  Wash.  Ter.  220, 14  Pac.  695,  majority  refus- 
ing recovery  to  person  driving  across  tracks  without  looking  for  trains. 

Contributory  negligence.    Note,  50  Am.  Rep.  656. 

Duty  of  railroad  company  in  operating  its  line  at  grade  crossings. 
Note,  90  Am.  Dec.  60,  62,  64. 

Duty  of  train  employees  approaching  crossing  where  traveler's 
view  of  track  is  obstructed.    Note,  22  L.  R.  A.  (N.  S.)  233,  237. 

Judge  need  not  charge  In  ipslssima  verba  of  counsel,  but  most  use  dis- 
cretion as  to  style  and  form  of  expounding  law  and  commenting  on  facts. 

Approved  in  Cunningham  v.  Springer,  204  U.  S.  658,  9  Ann.  Gas.  897, 
51  L.  Ed.  666,  27  Sup.  Ct.  301,  following  rule;  Salem  Iron  Co.  v.  Com- 
monwealth Iron  Co.,  119  Fed.  593,  55  C.  C.  A.  43,  upholding  instructions 
substantially  though  not  specifically  presenting  every  point  submitted 
by  counsel ;  Iron  Silver  Min.  Co.  v.  Cheeseman,  116  U.  S.  532,  29  L.  Ed. 
713,  6  Sup.  Ct.  482,  applying  rule  in  ejectment  for  mine ;  Texas  etc.  Ry. 
Co.  v.  Cody,  67  Fed.  73,  14  C.  C.  A.  310,  Baltimore  etc.  R.  Co.  v.  Friel, 
77  Fed.  129,  23  C.  C.  A.  77,  and  Norton  v.  North  Carolina  R.  R.  Co., 
122  N.  C.  933,  29  S.  E.  893,  all  applying  rule  in  action  for  injury  at 
railroad  crossing;  Case  v.  L'Oeble,  84  Fed.  584,  applying  rule  in  action 
on  bailment  contract;  Sutton  v.  Dana,  15  Colo.  103,  applying  rule  in 
action  for  conversion;  Parliman  v.  Young,  2  Dak.  186,  4  N.  W.  145, 
applying  rule  in  action  of  replevin ;  Oleson  v.  Lake  Shore  etc.  Ry.  Co., 
143  Ind.  409,  32  L.  R.  A.  150,  42  N.  E.  737,  arguendo. 

If  judge  In  charging  jury  states  law  Incorrectly,  or  refuses  to  state  it 
at  all,  on  material  point,  party  aggrieved  is  entitled  to  new  trial. 

Approved  in  Marsh  v.  Cramer,  16  Colo.  334,  27  Pac.  170,  applying 
rule  and  reversing  judgment. 

One  approaching  railroad  crossing  is  presumed  to  exercise  ordinary  care 
for  his  own  safety. 

Approved  in  Ledbetter  v.  St.  Louis  etc.  Ry.  Co.,  184  Ala.  461,  63 
South.  988,  question  of  negligence  is  for  jury  when  no  one  saw  plain- 
tiff's decedent  killed  at  crossing;  Fleenor  v.  Oregon  Short  Line  R.  Co., 
16  Idaho,  802,  102  Pac.  904,  and  Cowen  v.  Merriman,  17  App.  D.  C. 
204,  both  holding  one  killed  at  crossing  is  presumed  to  have  looked  and 
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listened ;  Kunfcel  v.  Minneapolis  etc.  Ry.  Co.,  18  N.  D.  383,  121  N.  W. 
836,  applying  rule  where  no,  person  saw  accident ;  Whaley  v.  Vidal,  27 
S.  D.  636,  132  N.  W.  246,  burden  of  proving  contributory  negligence 
of  person  injured  at  crossing  is  on  railroad. 

Distinguished  in  Wright  v.  Boston  etc.  R.  R.  Co.,  74  N.  H.  136,  124 
Am.  St.  Rep.  949,  8  L.  R.  A.  (N.  S.)  832,  65  Atl.  691,  in  action  for 
injury  at  crossing,  plaintiff  must  prove  railroad  negligent  and  himself 
free  from  negligence. 

Criticised  in  Wilkinson  v.  Oregon  Short  line  R.  Co.,  35  Utah,  126, 
99  Pac.  472,  traveler  injured  at  crossing  is  presumed  to  be  negligent. 

95  U.  8/ 168-170,  24  L.  Ed.  423,  CATRO  ETC.  B.  B.  CO.  v.  HECHT. 

Surrender  by  government  of  power  to  regulate  forms  of  administering 
Justice  is  never  presumed. 

Approved  in  dissenting  opinion  in  Pennsylvania  R.  Co.  v.  Philadel- 
phia County,  220  Pa.  121,  15  L.  R.  A.  (N.  S.)  108,  68  Atl.  676,  majority 
holding  void  act  of  1907,  relating  to  passenger  rates. 

As  against  government,  "shall"  1b  construed  as  "may"  in  absence  of 
manifest  contrary  intent. 

Approved  in  Thompson  v.  Board  of  Trustees  of  City  of  Alameda,  144 
Cal.  283,  77  Pac.  952,  ordinance  providing  that  on  petition  of  ten  per 
cent  of  voters,  trustees  " shall"  submit  proposition  to  voters,  is  not 
mandatory;  Rea  v.  Cook,  217  Mass.  430,  105  N.  E.  619,  refusal  of  legis- 
lature to  insert  "may"  instead  of  "shall"  in  statute  providing  for 
issuing  license  to  carry  liquors  renders  statute  mandatory;  State  ex  rel. 
Dangberg  v.  Board  of  County  Commrs.  of  Douglas,  27  Nev.  474,  77 
Pac.  987,  applying  rule  in  construing  Comp.  Laws,  §  479,  relating  to 
petition  to  vacate  public  roads;  dissenting  opinion  in  United  States  v. 
Cornell  Steamboat  Co.,  137  Fed.  461,  69  C.  C.  A.  603,  majority  holding 
where  imports  while  in  customs'  custody  on  board  vessel  were  saved 
from  destruction  salvors  were  entitled,  under  Rev.  Stats.,  §  2984,  to 
salvage  from  government  who  was  saved  from  refunding  duties;  Will- 
iams v.  Benet,  35  S.  C.  158,  14  L.  R.  A.  828,  14  S.  E.  313,  applying  rule 
to  provision  that  justice  shall  continue  in  office  till  successor  elected; 
Davis  v.  State,  75  Tex.  433,  12  S.  W.  962,  provision  that  each  ward  shall 
be  a  precinct,  does  not  invalidate  election  in  precincts  otherwise  estab- 
lished. 

Legislature  may  change  remedies  not  Injuriously  affecting  secured 
rights;  hence  law  providing  for  service  of  process  on  corporations  is  appli- 
cable to,  and  does  not  impair  obligation  of  charter  of  railroad  providing  a 
different  method. 

Approved  in  Galusha  v.  Wendt,  114  Iowa,  603,  87  N.  W.  514,  up- 
holding   Iowa    Code,  §  137c,    providing    for    assessment    of    property 
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omitted  from  tax  list  in  past  years,  confining  penalty  imposed  to  period 
subsequent  to  act;  In  re  Alton's  Estate,  220  Pa.  271,  69  Atl.  907,  statute 
regulating  escheats  is  not  void  as  against  due  process  clause,  because 
limiting  to  three  years  right  to  traverse  adjudication;  Oshkosh  Water- 
works Co.  v.  City  of  Oshkosh,  109  Wis.  218,  85  N.  W.  380,  upholding 
under  Const.,  art.  I,  §  12,  amended  Wisconsin  charter  requiring  service 
on  clerk  instead  of  mayor  in  suits  on  claims  against  city;  Pennsylvania 
R.  R.  Co.  v.  Miller,  132  U.  S.  83,  S3  L.  Ed.  272,  10  Sup.  Ct.  37  (re- 
printed in  129  Pa.  St.  199),  may  require  payment  for  land  damaged  as 
well  as  taken;  Snell  v.  Chicago,  133  111.  438,  8  L  B.  A.  863,  24  N.  E. 
537,  accepting  amendment  is  subject  to  subsequent  general  laws  as  to 
place  of  toll-gate ;  United  Companies  v.  Weldon,  47  N.  J.  L.  63,  54  Am. 
Rep.  116,  applied  to  change  of  Court  of  Appeals  in  condemnation  pro- 
ceedings; Holgate  v.  Oregon  etc.  R.  R.  Co.,  16  Or.  124,  17  Pac.  860, 
corporation  may  be  sued  as  legislature  prescribes;  Long's  Appeal,  87 
Pa.  St.  119,  method  of  assessing  damages  for  land  taken  by  corporation 
may  be  changed. 

95  XT.  8.  171-173,  24  L.  Ed.  383,  PHOENIX  INS.  OO.  ▼.  LANIER. 

Bulings  during  trial  or  charge  to  jury  can  only  be  reviewed  by  bill  of 
exceptions  allowed  and  signed  or  sealed  by  judge. 

Approved  in  Whitaker  v.  United  States,  220  Fed.  115,  paper  not 
signed  by  judge  nor  appearing  of  record  to  have  been  presented  to  him 
cannot  be  regarded  as  bill  of  exceptions ;  Hanna  v.  Maas,  122  U.  S.  26, . 
80  L.  Ed.  1118,  7  Sup.  Ct.  1057,  bill  merely  referring  to  exhibit  of 
annexed  paper  containing  charge  is  insufficient;  Rosenthal  v.  Chisum,  1 
N.  M.  635,  639,  evidence  no  part  of  record  unless  in  bill,  nor  is  certifica- 
tion of  clerk  as  to  new  trial  sufficient. 

Distinguished  in  Wilson  v.  ^auly,  72  Fed.  132,  18  C.  C.  A.  475,  excep- 
tion to  ruling  appearing  on  record,  no  bill  necessary. 

95  V.  8.  173-180,  24  L.  Ed.  424,  BLOTTNT  v.  WINDUST. 

Judgment  is  only  a  contract  because  evidence  of  a  debt  or  obligation  on 
part  of  defendant,  dne  to  plaintiff. 

Approved  in  Jackson  v.  Wilson,  76  Md.  572,  25  Atl.  981,  holding 
claims  of  creditors  not  merged  in  decree  distributing  lunatic's  estate 
until  after  hearing;  Shipman  v.  Bailey,  20  W.  Va.  145,  allowing  correc- 
tion of  inadvertent  mistake  in  decree  without  notiee. 

Distinguished  in  Peerce  v.  Kitzmiller,  19  W.  Va.  575,  holding  judg- 
ment on  tort  not  a  contract. 

One  debt  or  obligation  may  be  set  off  against  another,  and  discharged 
by  court  without  consent  of  party,  and  judgments  may  be  thus  extinguished. 
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Approved  in  United  Transp.  ft  Lighterage  Co.  v.  New  York  ft  Balti- 
more Transp.  Line,  180  Fed.  904,  counterclaim  is  not  recognized  in  ad* 
miralty  and  setoff  is  recognized  only  as  relating  to  particular  which  is 
subject  of  libel  and  reduces  original  demand;  Scott  v.  Armstrong  146 
U.  S.  507,  36  L.  Ed.  1062,  13  Sup.  Ct.  150,  allowing  setoff  of  credit  bal- 
ance by  debtor  against  receiver  of  national  bank  suing  on  note. 

Setoff  and  counterclaim  can  be  extended  by  legislature  to  embrace 
claims  coming  to  judgment  debtor  alter  judgment,  or  to  embrace  any  class 
of  obligations  whatever. 

Approved  in  Amy  v.  Shelby  County  Taxing  Dist.,  114  U.  S.  393,  29 
L.  Ed.  174,  5  Sup.  Ct.  898,  allowing  setoff  of  municipal  bonds  against 
taxes. 

By  civil  law  mutual  debts  extinguished  each  other  by  operation  of  law, 
and  no  discovery  could  be  had  except  for  balance  due  on  larger  debt. 

Distinguished  in  Kennedy  v.  New  Orleans  Savings  Inst.,  36  La.  Ann. 
14,  refusing  setoff  of  claims  acquired  after  notorious  insolvency  of 
creditor. 

Necessity  of  mutuality  for  setoff  of  demands.    Note,  12  Am.  Dec 
155. 

95  U.  8.  180-183,  24  L,  Ed.  407,  WEST  PHILADELPHIA  BANK  ▼.  DICK- 
SON. 

Money  paid  or  received  on  attachment  levied  within  four  months  of 
insolvency,  with  notice,  may  be  recovered  by  assignee. 

Approved  in  Ward  v.  Hargett,  151  N.  C.  368,  66  S.  E.  341,  attach- 
ment levied  on  real  estate  of  one  adjudged  bankrupt  in  another  State 
held  void  as  against  trustee  in  bankruptcy;  First  Nat.  Bank  v.  Cook, 
154  U.  S.  628,  24  L.  Ed.  016,  14  Sup.  Ct.  1181,  following  rule;  Lewis 
v.  Higgins,  52  Md.  617,  to  dissolve  attachment  on  involuntary  petition, 

plea  must  show  court  determined  sufficient  grounds  existed  therefor. 

* 

Notice  to  agent  of  insolvency  is  notice  to  principal. 
Distinguished  in  Lindsey  v.  Lambert  Building  etc.  Assn.,  4  Fed.  53, 
where  agent  acts  for  himself  and  deals  with  corporation  as  though  he 
had  no  official  relations. 

95  U.  8.  183-186,  24  L.  Ed.  427,  PHOENIX  INS.  GO.  V.  FEOHNEB. 

Citizenship  must  be  diverse  when  suit  is  begun,  to  allow  of  removal. 

Approved  in  Anaconda  Copper  Min.  Co.  v.  Butte-Balaklava  Copper 

Co.,  200  Fed.  810,  where  territory  in  which  one  party  resided  became 

State  after  issue  joined,  cause  was  not  thereby  rendered  removable  for 

diversity  of  citizenship;  Bondurant  v.  Watson,  103  U.  S.  285,  26  L.  Ed. 
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449,  stating  that  application  to  act  of  1875  not  decided  in  cited  case; 
Gibson  v.  Bruce,  108  U.  S.  562,  27  L.  Ed.  825,  2  Sup.  Ct.  874,  Rawle 
▼.  Phelps,  2  Flipp.  472,  Fed.  Cas.  11,588,  Kaeiser  v.  Illinois  Cent.  R.  R. 
Co.,  2  McCrary,  188,  6  Fed.  3,  and  Houser  v.  Clayton,  3  Woods,  276, 
Fed.  Cas.  6739,  all  applying  same  rule  to  act  of  1875;  Qoodnow  v.  Gray- 
son, 5  McCrary,  20,  15  Fed.  3,  applying  same  rule  to  clause  3,  section 
639,  Revised  Statutes;  Bruce  v.  Gibson,  9  Fed.  541,  under  act  of  1875, 
diversity  must  also  exist  when  petition  is  filed;  Hancock  v.  Holbrook, 
27  Fed.  402,  stating  rule  as  to  act  of  1867  was  not  decided  in  cited 
case;  Ex  parte  Jones,  66  Ala.  206,  change  of  domicile  does  not  give 
right  of  removal;  Baltimore  etc.  R.  R.  Co.  v.  Pittsburgh  etc.  R.  Co., 
17  W.  Va.  860,  petition  should  set  out  what  does  not  otherwise  appear; 
La  Montagne  v.  Harvey  Lumber  Co.,  44  Fed.  647,  648,  arguendo. 

Distinguished  in  Miller  v.  Chicago  etc.  R.  R.  Co.?  3  McCrary,  461,  462, 
17  Fed.  97,  98,  Jackson  v.  Mutual  Ins.  Co.,  3  Woods,  416,  Fed.  Cas. 
7141,  Glover  v.  Shepperd,  11  Biss.  574,  15  Fed.  835,  McLean  v.  St.  Paul 
etc.  Ry.,  16  Blatchf .  311,  Fed.  Cas.  8892,  Curtin  v.  Decker,  5  Fed.  386, 
and  Phoenix  Life  Ins.  Co.  v.  Saettel,  33  Ohio  St.  279,  all  holding  rule 
does  not  apply  to  act  of  1875. 

Right  to  remove  cause  from  State  to  Federal  Court  for  prejudice 
or  local  influence  as  dependent  upon  citizenship  of  parties. 
Note,  4  Ann.  Gas.  456,  457. 

Petition  for  removal,  which  becomes  part  of  record,  with  what  already 
appears,  must  show  a  case  within  statute  allowing  removal,  or  State  court 
may  proceed. 

Approved  in  City  of  Montgomery  v.  Postal  Tel.-Cable  Co.,  218  Fed. 
474,  where  cause  not  removable,  filing  and  acceptance  in  State  court  of 
petition  and  bond  do  not  confer  jurisdiction  on  Federal  court;  Donovan 
v.  Wells  Fargo  &  Co.,  169  Fed.  366,  22  L.  R.  A.  (N.  S.)  1250,  94  C.  C.  A. 
609,  petition  held  sufficient;  Shane  v.  Butte  Elec.  Ry.  Co.,  150  Fed.  812, 
where  removal  petition,  in  connection  with  record  as  presented  to  State 
court,  fails  to  disclose  grounds  for  removal,  Federal  court,  after  re- 
moval, cannot  permit  amendment  of  petition  to  State  grounds  incon- 
sistent with  original  petition ;  Helena  Power  etc.  Co.  v.  Spratt,  146  Fed. 
313,  where  record  in  State  proceedings  to  condemn  land  shows  equitable 
title  is  in  defendant,  who  is  citizen  of  State,  while  legal  title  is  in  an- 
other defendant,  who  is  citizen  of  another  State,  cause  is  not  removable; 
Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.,  118  Fed.  877,  881,  holding 
)  allegation  by  corporation  as  "citizen  and  resident"  of  State  not  suffi- 

cient proof  of  incorporation  under  State  laws;  Stratton's  Independence 
v.  Sterrett,  51  Colo.  30,  117  Pac.  355,  petition  is  part  of  record  regard- 
less of  State  rule  requiring  exceptions  to  be  stated  in  bill;  State  v. 
American  Surety  Co.,  26  Idaho,  667,  Ann.  Oaa.  1916E,  209,  145  Pac. 
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1101,  Illinois  Cent.  R.  Co.  v.  Sheegog's  Admr.,  126  Ky.  266,  103  S.  W. 
326,  and  Gibbes  v.  Santee  River  etc.  Lumber  Co.,  79  S.  C.  204,  60  S.  E. 
690,  all  holding  petition  insufficient;  State  ex  rel.  Corporation  Com.  v. 
Southern  Ry.  Co.,  135  N.  C.  81,  47  S.  E.  232,  where  "complaint  by  rail- 
road commission  to  compel  railroad  to  deliver  cars  of  coal  on  private 
siding  did  not  allege  valuation,  removal  petition  alleging  matter  in  contro- 
versy, involving  right  of  defendant  to  manage  its  interstate  commerce 
without  interference,  exceeds  two  thousand  dollars,  is  insufficient ; 
United  States  Mtg.  Co.  v.  McClure,  42  Or.  196,  70  Pac.  544,  holding 
since  in  foreclosure  suit  necessary  parties  include  all  against  whom 
plaintiff  seeks  personal  judgment,  controversy  between  plaintiff  and 
land  owner  not  separable  to  secure  removal;  Amory  v.  Amory,  95  U.  S. 
187,  24  L.  Ed.  428,  petition  stating  that  "plaintiffs,  as  executors,  are 
citizens,"  is  insufficient;  Little  Rock  Gold  Washing  etc.  Co.  v.  Keyes, 

96  U.  S.  202,  24  L.  Ed.  658,  applied  to  statement  of  Federal  question  in 
petition;  Stone  v.  South  Carolina,  117  U.  S.  432,  29  L.  Ed.  962,  6  Sup. 
Ct.  800,  mere  filing  of  petition  does  not  work  removal  of  suit  not  re- 
movable; Crehore  v.  Ohio  etc.  Ry.  Co.,  131  U.  S.  244,  33  L.  Ed.  145,  9 
Sup.  Ct.  693,  defective  allegation  of  citizenship  in  petition  not  corrected 
in  Circuit  Court;  Merchants'  Nat.  Bank  v.  Brown,  4  Woods,  264,  17 
Fed.  162,  averment  that  they  are  residents  of  different  States  is  insuffi- 
cient; Woolridge  v.  M'Kenna,  8  Fed.  677,  petition  being  for  diversity 
of  citizenship,  Federal  question  may  not  be  proved,  but  petition  may  be 
amended  without  remanding;  State  v.  Coosaw  Mining  Co.,  45  Fed.  809, 
petition  is  part  of  record;  Noble  v.  Mass.  Ben.  Assn.,  48  Fed.  339,  and 
North  American  Loan  etc.  Co.  v.  Colonial  etc.  Mtg.  Co.,  3  S.  D.  596, 
603,  54  N.  W.  662,  664,  both  holding  petition  need  only  be  filed,  not 
presented  to  judge;  Lake  Street  etc.  R.  Co.  v.  Farmers'  Loan  etc.  Co., 
77  Fed.  773,  23  C.  C.  A.  448,  determination  of  right  of  removal  by  State 
court  not  conclusive;  Monroe  v.  Williamson,  81  Fed.  984,"  filing  of  peti- 
tion and  bond  being  brought  to  notice  of  State  court,  its  jurisdiction 
eo  instanti  ceased ;  Johnson  v.  Wells  Fargo  &  Co.,  91  Fed.  4,  State  court 
not  ousted  by  unauthorized  removal;  Ex  parte  Grimball,  61  Ala.  607, 
State  retaining  till  case  shown  for  removal;  Stix  v.  Keith,  90  Ala.  124, 
7  South.  424,  petition  showing  right  to  remove,  jurisdiction  of  State 
ceases  without  order;  Southern  Pac.  R.  R.  Co.  v.  Superior  Court,  63 
Cal.  611,  612,  no  writ  of  prohibition  to  prevent  proceeding  in  State  after 
petition  for  removal;  McWhinney  v.  Brinker,  64  Ind.  363,  and  Texas 
etc.  Ry.  Co.  v.  McAllister,  59  Tex.  356,  both  holding  State  court  may 
pass  on  sufficiency  of  petition;  Jackson  v.  Gould,  74  Me.  571,  action  of 
review  is  not  removable;  Stone  v.  Sargent,  129  Mass.  510,  Supreme 
Court  may  review  order  allowing  removal ;  Illinois  Central  R.  R.  Co.  v. 
Le  Blanc,  74  Miss.  641,  21  South.  749,  refusing  to  remove  where  petition 
and  record  show  no  removable,  case;  Hickman  v.  Missouri  etc.  Ry.  Co., 
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151  Mo.  654,  52  S.  W.  353,  petition  denied,  defendant  not  relieved  from 
judgment,  though  he  took  no  part  in  trial;  National  Union  Bank  v. 
Dodge,  42  N.  J.  L.  318,  reviewing  proceedings  to  stay  State  court  on 
removal;  Baltimore  etc.  R.  R.  Co.  v.  Pittsburgh  etc.  R.  Co.,  17  W.  Va. 
859,  petition  should  set  out  what  otherwise  does  not  appear;  White  v. 
Holt,  20  W.  Va.  809,  no  case  for  removal  shown  on  record,  court  looks 
no  further;  dissenting  opinion  in  Dunn  v.  Burlington  etc.  Ry.  Co.,  35 
Minn.  83,  27  N.  W.  453,  majority  allowing  State  court  to  determine 
right  of  removal ;  Reed  v.  Hardeman  Co.,  77  Tex.  167,  13  S.  W.  1025, 
arguendo. 

Distinguished  in  Yulee  v.  Vose,  99  TJ«~  S.  546,  25  L.  Ed.  357,  where 
some  defendants  are  of  same  State  with  plaintiff,  others  with  separable 
controversy  may  remove  before  trial;  Dexter  v.  Say  ward,  84  Fed.  299, 
judgment  of  Circuit  Court  of  Appeals  cannot  be  collaterally  attacked, 
though  record  fails  to  show  facts  warranting  removal;  Tunstall  v. 
Madison,  30  La.  Ann.  475,  on  facts. 

Where  petition  states  that  plaintiff  is — i.  e.,  at  date  of  petition — a  citi- 
zen of  X.,  bnt  does  not  show  he  was  so  when  suit  was  commenced,  no  case 
for  removal  is  shown. 

Approved  in  Back  v.  Sierra  Nevada  etc.  Min.  Co.,  46  Fed.  674,  affi- 
davit stating  what  amount  "is"  does  not  show  it  was  sufficient  at 
beginning  of  action. 

Bight  of  removal  from  State  to  Federal  court  is  statutory. 
Approved  in  Symonds  v.  St.  Louis  &  S.  E.  Ry.  Co.,  192  Fed.  355, 
cases  over  which  State  and  Federal  courts  have  concurrent  jurisdiction 
under  employers'  liability  act  are  not  removable  on  any  ground;  Kan- 
sas City  Southern  Ry.  Co.  v.  Cook,  100  Ark.  474,  140  S.  W.  581,  provi- 
sions of  employers'  liability  act  prohibiting  removal  cannot  be  uncon- 
stitutional. 

Fraud  in  joining  resident  as  codefendant  with  nonresident  for 
purpose  of  preventing  removal  to-  Federal  court.  Note,  22 
L.  R.  A.  (N.  S.)  1236. 

Miscellaneous.  Cited  in  National  Union  Bank  v.  Dodcre,  42  N.  J.  L. 
320,  State  court  being  right  in  denying  removal,  is  affirmed  without 
further  examination. 

96  V.  8.  186-187,  24  L.  Ed.  428,  AMORT  V.  AMORT. 

Where  jurisdiction  of  Federal  courts  depends  on  citizenship  of  parties, 
it  has  reference  to  personal  citizenship,  which  must  appear  in  petition  for 
removal. 

Approved  in  Memphis  St.  Ry.  Co.  v.  Bobo,  232  Fed.  710,  applying  rule 
despite  State  statute  providing  nonresident  administrator  of  estate  of 


95  U.  S.  18&-187         NOTES  ON  U.  S.  REPORTS.  910 

resident  must  be  treated  as  citizen  of  State;  McEldowney  v.  Card,  193 
Fed.  482,  allegation  that  plaintiff  was  resident  of  one  State  and  defend- 
ants citizens  of  another  does  not  render  cause  removable;  Monmouth 
Inv.  Co.  v.  Means,  151  Fed-  165,  80  C.  C.  A.  527,  nonresident  executor 
may  sue  in  Federal  court  though  coexecutor,  made  defendant  on  refusal 
to  join,  is  resident;  Redfield  v.  Baltimore  &  O.  R.  R.  Co.,  124  Fed.  930, 
refusing  removal  of  suit  by  stockholder  of  domestic  against  foreign 
corporation,  also  holding  stock  in  domestic  corporation,  latter  being 
necessary  party  preventing  diversity;  Fife  v.  Whittell,  102  Fed.  539, 
holding  to  authorize  removal  under  25  Stat.,  p.  43%  petition  must  allege 
and  show  party  a  nonresident  of  State  where  suit  brought;  Green  v. 
Heaston,  154  Ind.  129,  56  N.  E.  88,  holding  insufficient  petition  for  re- 
moval stating  diverse  "residence"  at  time  of  suit  brought;  Continental 
Ins.  Co.  v.  Rhoads,  119  U.  S.  240,  SO  L.  Ed.  381,  7  Sup.  Ct.  193,  holding 
petition  not  showing  citizenship  of  administrator  suing  on  insurance 
policy  insufficient;  Goodnow  v.  Grayson,  5  McCrary,  20,  15  Fed.  4, 
holding  administrator  of  nonresident  who  changed  citizenship  cannot 
remove  cause ;  Wehl  ▼.  Wald,  17  Blatcnf .  345,  Fed.  Cas.  17,356,  holding 
petition  sufficient  herein;  Cooke  v.  Seligman,  17  Blatchf.  458,  7  Fed. 
268,  holding  averment  that  parties  are  executors  and  citizens  sufficient; 
Brisenden  v.  Chamberlain,  53  Fed.  310,  holding  railroad  receiver,  being 
citizen  of  another  State,  can  remove  cause;  Wilson  v.  Smith,  66  Fed.  82, 
holding  right  to  remove  cause  cannot  be  defeated  by  form  of  suit; 
Hundley  v.  Chadick,  109  Ala.  588,  19  South.  850,  holding  description 
of  defendants  as  "C.  &  Co./'  residents  and  citizens  sufficient;  Tunstall 
v.  Madison,  30  La.  Ann.  475,  holding  corporation  a  citizen  of  State 
where  created;  Danvers  Sav.  Bank  v.  Thompson,  133  Mass.  184,  remov- 
ing cause  after  withdrawal  of  resident  defendant;  Miller  v.  Sunde,  1 
N.  D.  4,  44  N.  W.  302,  holding  filing  of  request  to  transfer  destroys 
jurisdiction  of  State  court  in  proper  case;  Henen  v.  Baltimore  &  O. 
R.  R.,  17  W.  Va.  895,  holding  order  removing  cause  reviewable  and 
reversed  herein;  Garrett  v.  Louisville  N.  R.  Co.,  197  Fed.  717,  3 
N.  C.  C.  A.  772,  117  C.  C.  A.  109,  arguendo. 

State  court  need  not  surrender  jurisdiction  until  petition  for  removal 
is  filed  which,  upon  its  face,  shows  petitioner's  right  to  the  transfer. 

Approved  in  Illinois  Central  Ry.  Co.  v.  Jones,  118  Ky.  165,  80  S.  W. 
485,  following  rule;  City  of  Montgomery  v.  Postal  Tel.-Cable  Co.,  218 
Fed.  474,  where  cause  not  removable,  filing  and  acceptance  of  bond  and 
petition  in  State  court  does  not  give  jurisdiction  to  Federal  court ;  State 
v.  American  Surety  Co.,  26  Idaho,  667,  Ann.  Oas.  1916E,  209,  145  Pac. 
1101,  and  Illinois  Cent.  R.  Co.  v.  Sheegog's  Admr.,  126  Ky.  267,  103 
S.  W.  326,  both  holding  petition  insufficient;  Debnam  v.  Southern  Bell 
Tel.  Co.,  126  N.  C.  837,  36  S.  E.  271,  upholding  refusal  to  grant  removal 


911  KERB  v.  CMMPITT.  96  U.  S.  188-190 

on  petition  of  adopted  North  Carolina  corporation  of  suit  by  citizen  of 
North  Carolina  presenting  no  Federal  question;  dissenting  opinion  in 
Calvert  v.  Southern  Ry.  Co.,  64  S.  C.  149,  41  S.  E.  966,  majority  holding 
corporation  incorporated  elsewhere  though  complying  with  act  March 
19,  1896,  nonresident  for  Federal  jurisdiction;  Little  Rock  Gold  Wash- 
ing etc.  Co.  v.  Keyes,  96  U.  S.  202,  24  L.  Ed.  658,  refusing  removal 
where  construction  of  Federal  Constitution  or  law  is  only  incidentally 
involved;  Merchants'  Bank  v.  Brown,  4  Woods,  264,  17  Fed.  162,  hold- 
ing petition  must  aver  citizenship  and  not  that  parties  are  residents  of 
another  State;  Dexter  v.  Sayward,  84  Fed.  299,  holding  of  Circuit  Court 
of  Appeals  binding  although  record  does  not  show  facts  necessary  for 
removal ;  Cleveland  etc.  Ry.  Co.  v.  Monaghan,  140  111.  485,  30  N.  E.  871, 
holding  averment  that  plaintiff  is  resident  insufficient;  Texas  etc.  Ry. 
Co.  v.  McAllister,  59  Tex.  356,  and  McWhinney  v.  Brinker,  64  Ind. 
363,  both  holding  State  court  can  determine  sufficiency  of  petition; 
Goddard  v.  Bosson,  21  Kan.  149,  holding  unverified  petition,  unsupported 
by  evidence,  insufficient;  Tunstall  v.  Madison,  30  La.  Ann.  476,  holding 
petitioner  need  not  swear  to  citizenship;  Stone  v.  Sargent,  129  Mass. 
510,  retaining  jurisdiction  of  bill  of  exceptions  to  order  removing  cause ; 
Dunn  v.  Burlington  etc.  fey.  Co.,  35  Minn.  76,  27  N.  W.  449,  holding 
State  court  can  determine  whether  facts  bring  cause  within  Federal 
statute  allowing  removal;  National  Union  Bank  v.  Dodge,  42  N.  J.  L. 
320,  holding  decision  of  Federal  court  on  validity  of  removal  prevails 
over  that  of  State  court;  Baltimore  etc.  R.  R.  Co.  v.  Pittsburgh  etc. 
R.  R.  Co.,  17  W.  Va.  859,  refusing  transfer  in  condemnation  proceed- 
ings by  railroad;  White  v.  Holt,  20  W.  Va.  810,  refusing  removal  after 
demurrer  filed  and  continuance  of  cause. 

Right  of  removal  from  State  to  Federal  court  la  statutory. 
Approved  in  Symonds  v.  St.  Louis  &  S.  E.  Ry.  Co.,  192  Fed.  355, 
suits  under  employers'  liability  act,  where  jurisdiction  concurrent,  are 
not  removable  on  any  ground;  Kansas  City  Southern  Ry.  Co.  v.  Cook, 
100  Ark.  474,  140  S.  W.  581,  prohibition  against  removal  in  employers' 
liability  act  cannot  be  unconstitutional. 

95  U.  S.  188-190,  24  L.  Ed.  493,  KEBR  v.  CLAMPITT. 

Supreme  Court  cannot  review  rulings  of  Inferior  court  on  motion  for 
new  trial;  and  the  final  Judgment  cannot  be  examined  through  rulings  of 
lower  court. 

Approved  in  Copper  v.  Johnson,  195  U.  S.  627,  49  L.  Ed.  351,  25  Sup. 
Ct.  793,  following  rule;  Holmgren  v.  United  States,  156  Fed.  443,  84 
C.  C.  A.  301,  and  Holmgren  v.  United  States,  217  U.  S.  521,  19  Ann. 
Can.  778,  54  L.  Ed.  867,  30  Sup.  Ct.  588,  both  holding  objection  to  jury 
taking  to  jury-room  indictment  with  indorsement  of  prior  conviction 
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thereon  not  taken  till  motion  for  new  trial,  was  not  reviewable  on  error; 
Hillman  v.  United  States,  192  Fed.  273,  112  C.  C.  A.  522,  cumulative 
affidavits  on  motion  for  new  trial  offered  after  motion  under  advisement 
properly  refused  consideration;  Dwyer  v.  United  States,  170  Fed.  165, 
95  C.  C.  A.  416,  refusing  to  review  order  denying  new  trial;  Newport 
News  etc.  Ry.  etc.  Co.  v.  Yount,  136  Fed.  590,  69  C.  C.  A."  363,  refusing 
to  review  refusal  to  set  aside  verdict  or  grant  new  trial;  Kennon  v. 
Gilmer,  131  U.  S.  24,  88  L.  Ed.  112,  9  Sup.  Ct.  697,  refusing  to  review 
denial  of  change  of  venue;  Texas  etc.  Ry.  Co.  v.  Nelson,  50  Fed.  816, 
1  C.  C.  A.  688,  refusing  to  review  granting  of  continuance  by  lower 
court;  Southwestern  Virginia  Imp.  Co.  v.  Frari,  58  Fed.  173,  1  C.  C.  A. 
149,  applying  rule;  Prichard  v.  Budd,  76  Fed.  716,  22  C.  C.  A.  504, 
refusing  to  review  refusal  to  set  aside  verdict. 

When  final  appellate  judgment  on  application  for  new  trial  is  brougnt 
up  by  writ  of  error,  if  no  other  documents  are  presented  than  such  as  were 
before  inferior  court,  Supreme  Court  cannot  look  into  them. 

Distinguished  in  Montana  Ry.  Co.  v.  Warren,  137  U.  S.  350,  84  L.  Ed. 
682,  11  Sup.  Ct.  96,  holding  certified  statement  of  proceedings,  with  bill 
of  exceptions,  available  on  appeal. 

Without  bill  of  exceptions  or  its  equivalent,  upon  which  final  Judgment 
below  was  reviewed,  Supreme  Court  cannot  examine  alleged  errors,  except 
those  apparent  on  face  of  record. 

Approved  in  dissenting  opinion  in  J.  B.  McFarlan  Carriage  Co.  v. 
Solanas,  106  Fed.  153,  45  C.  C.  A.  253,  majority  holding  judgment  against 
trustee  of  bankrupt  to  recover  property  conclusive  and  not  in  conflict 
with  jurisdiction  of  bankruptcy  court ;  Head  v.  Hargrave,  105  U.  S.  47, 
26  L.  Ed.  1029,  holding  statutory  "statement"  of  case  available  on  ap- 
peal when  made  part  of  record  by  stipulation ;  Macheca  v.  United  States, 
26  Fed.  847,  affirming  lower  judgment  in  absence  of  bill  of  exceptions 
or  apparent  errors;  Sessions  v.  Gould,  63  Fed.  1002,  11  C.  C.  A.  550, 
dismissing  appeal  in  absence  of  bill  of  exceptions;  St.  Croix  Lumber 
Co.  v.  Pennington,  2  Dak.  477,  11  N.  W.  502,  indicating  use  of  bill  of 
exceptions  and  statement  of  case  under  statute. 

95  U.  S.  191-199,  24  L.  Ed.  468,  FABBEI  v.  MUBPHY. 

To  repeal  by  implication,  especially  in  revenue  law,  there  must  be  irre- 
concilable repugnancy,  and  then  it  Is  only  repealed  to  extent  of  repugnancy. 

Approved  In  re  Moore,  66  Fed.  949,  In  re  Secretary  of  Treasury,  71 
Fed.  509,  511,  Ansrlo-California  Bank  v.  Secretary  of  Treasury,  76  Fed. 
753,  22  C.  C.  A.  527,  and  Dunn  v.  Great  Falls,  13  Mont.  63,  31  Pac.  1019, 
all  following  rule ;  De  Pass  v.  Bidwell,  124  Fed.  620,  upholding  31  Stat. 
77,  imposing  duty  on  all  goods  from  Porto  Rico  allowed  to  enter  and 
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remain  in  bonded  warehouse ;  Weigand  v.  District  of  Columbia,  22  App. 
D.  C.  569,  construing  effect  of  act  of  1898,  relating  to  adulteration  of 
foods,  upon  act  of  1895,  regulating  sale  of  milk  in  District. 

Section  26,  16  Stat.  269,  does  not  supersede  the  proTision  requiring  ten 
per  cent  additional  duty  for  goods  withdrawn  from  bonded  warehouse  after 
one  year. 

Approved  in  Merritt  v.  Cameron,  137  U.  S.  551,  34  L.  Ed.  775, 11  Sup. 
Ct.  177,  liquidation  may  take  place  at  any  time,  not  necessarily  at  with- 
drawal ;  Saltonstall  v.  Russell,  152  U.  S.  631,  38  L.  Ed-  577,  14  Sup.  Ct. 
734,  arguendo. 

Distinguished  in  United  States  v.  McGrath,  50  Fed.  405,  under  26 
Stats,  at  Large,  page  624,  goods  deposited  before  date  of  statutes  and 
no  permit  issued,  and  withdrawn  before  February  1,  1891,  not  sub- 
ject to  ten  per  cent  additional. 

Miscellaneous.  Cited  in  American  Cigar  Co.  v.  United  States,  146 
Fed.  488,  77  C.  C.  A.  40,  importation  is  not  complete  while  goods  remain 
in  custody  of  customs  officers. 

05  TJ.  8.  200-204,  24  L.  Ed.  494,  PRESTON  V.  PRESTON. 

Specific  performance  is  disallowed  when  contract  is  uncertain  as  to 
description  of  estate,  not  removable  by  extrinsic  evidence. 

Approved  in  Marks  v.  Gates,  2  Alaska,  527,  refusing  specific  per- 
formance of  contract  whereby  party  agrees  to  convey  to  another  fifth 
interest  in  all  property  which  he  may  acquire  by  location,  purchase  or 
otherwise  in  Alaska;  Waters  v.  Ritchie,  3  App.  D.  C.  393,  applying 
rule  where  contract  purported  to  be  execute^  in  behalf  of  several  co- 
owners  by  one  in  absence  of  clear  proof  of  his  authority;  Kirkpatrick 
v.  Pettis,  127  Iowa,  612,  103  N.  W.  957,  refusing  specific  performance  of 
oral  contract  to  convey  land  where  neither  receipt  for  earnest-money 
nor  evidence  showed  description  of  property;  Ferguson  v.  Blackwell,  8 
Okl.  495,  58  Pac.  649,  refusing  specific  performance  d*f  contract  for 
division  of  profits  of  cattle  business;  Knight  v.  Alexander,  42  Or.  524, 
71  Pac.  658,  holding  unenforceable  for  indefiniteness,  contract  to  con- 
vey one  hundred  acres  "of  the  west  end"  of  the  land;  Broadway 
Hospital  etc.  v.  Decker,  47  Wash.  591,  92  Pac.  447,  defects  in  description 
not  provable  by  parol  for  purpose  of  taking  contract  out  of  statute  of 
frauds ;  Ensminger  v.  Peterson,  53  W.  Va.  332,  44  S.  E.  221,  222,  hold- 
ing bad  for  indefiniteness,  contract  giving  right  to  take  any  land  owned 
by  Fox,  making  own  location;  Strang  v.  Richmond  etc.  R.  Co.,  93  Fed. 
75,  performance  disallowed  where  contract  was  uncertain  in  terms; 
Hollenbeck  v.  Prior,  5  Dak.  303,  40  N.  W.  348,  demurrer  sustained 
for  uncertainty ;  Ferguson  v.  Blackwell,  8  Okl.  495,  58  Pac.  649,  where 
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description  sufficient!  parol  is  admissible  to  connect  with  the  thing,  but 
not  to  aid  description;  Mathews  ▼.  Jarrett,  20  W.  Va.  422,  parol  only 
admitted  to  explain,  not  to  supply;  Barrett  v.  McAllister,  33  W.  Va. 
757,  11  S.  E.  227,  that  to  which  description  applies  may  be  shown  by 
parol. 

Certainty  in  contract  requisite  for  specific  performance.    Note,  26 
Am.  Dec  662,  665,  667. 

Necessity  of  completeness  and  certainty  of  contract  to  entitle  to 
specific  performance.    Note,  6  £.  R.  0.  692. 

Equity!  by  analogy,  will  refuse  to  enforce  conveyance  of  land  when 
suits  for  recovery  thereof  are  barred  by  statute  of  limitations,  except  under 
special  circumstances. 

Approved  in  Brown  v.  United  States,  146  Fed.  977,  77  C.  C.  A.  173, 
larceny  on  reservation  in  Oklahoma  by  white  is  crime  against  United 
States  cognizable  by  territorial  District  Court  sitting  with  Federal  juris- 
diction; Hollister  v.  United  States,  145  Fed.  777,  76  C.  C.  A.  337,  hold- 
ing South  Dakota  assented  to  Comp.  Stats.  Supp.  1905,  p.  719,  conferring 
jurisdiction  on  Federal  courts  to  try  offenses  committed  on  Indian 
reservation  in  such  State;  Ex  parte  Moran,  144  Fed.  602,  75  C.  C.  A. 
396,  territorial  court  has  jurisdiction  to  try  prosecution  for  murder 
on  Indian  reservation  when  Indian  title  thereto  had  been  extinguished; 
Elliott  v.  Elliott,  3  Alaska,  363,  refusing  to  enforce  grubstake  contract; 
Herd  v.  United  States,  13  Okl.  516,  75  Pac.  292,  upholding  jurisdiction 
of  territorial  court  exercising  Federal  jurisdiction  over  prosecution  of 
white  for  offense  on  Indian  reservation;  Goodson  v.  United  States,  7 
Okl.  123,  131,  54  Pac.  425,  427,  upholding  jurisdiction  of  territorial 
court  sitting  with  powers  of  Federal  court  over  prosecution  for  adultery 
committed  on  Indian  reservation  by  one  not  an  Indian;  Hagan  v.  Taylor, 
110  Va.  13,  65  S.  E.  488,  rescission  for  fraud  barred  by  laches;  Combs 
v.  Scott,  76  Wis.  668,  45  N.  W.  534,  specific  performance  refused  after 
six  years,  great  increase  in  value. 

When  laches  bars  relief  by  specific  performance.    Note,  54  Am. 
Dec.  132. 

95  U.  a  204-210,  24  L.  Ed.  471,  BATES  V.  GLABK. 

Indian  country  Is  such  so  long  as  Indians  retain  original  title  to  soil 
and  no  longer,  in  absence  of  treaty  or  statute  to  contrary. 

Approved  in  Johnson  v.  Gear  Ids,  234  U.  S.  436,  58  L.  Ed.  1389,  34 
Sup.  Ct.  794,  Congress  may  prohibit  introduction  of  liquor  into  Indian 
lands  and  to  lands  outside  reservation  to  which  Indians  naturally  resort ; 
Perrin  v.  United  States,  232  U.  S.  485,  58  L.  Ed.  695,  34  Sup.  Ct.  387, 
Congress  on  securing  cession  of  part  of  Indian  reservation  with  State  can 
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prohibit  sale  of  liquor  on  ceded  lands;  United  States  v.  Wright,  229  U.  S. 
232,  233,  57  L.  Ed.  1164,  1165,  33  ^Sup.  Ct.  630,  Oklahoma  enabling  act 
did  not  repeal  provisions  of  section  2139,  Revised  Statutes,  relating  to 
introduction  of  liquor  into  Indian  Territory;  Clairmont  v.  United  States, 
225  U.  S.  557,  558,  560,  56  L.  Ed.  1204,  1205,  32  Sup.  Ct.  787,  Indian 
title  to  lands  of  Flatheads  within  right  of  way  of  Northern  Pacific  is 
extinguished,  and  lands  are  not  subject  to  act  of  1897,  relating  to  in- 
troduction of  liquor  to  Indian  country;  United  States  v.  Celestine,  215 
U.  S.  285,  54  L.  Ed.  197,  30  Sup.  Ct.  93,  United  States  retains  jurisdic- 
tion over  crimes  of  Indians  committed  on  reservation,  though  Indians 
received  allotments  under  treaties;  Dick  v.  United  States,  208  U.  S.  352, 
358,  52  L.  Ed.  525,  527,  28  Sup.  Ct.  399,  under  agreement  of  1893  with 
Nez  Perce  tribe,  United  States  retained  control  over  sale  of  liquor  on 
lands  ceded  for  twenty-five  years,  though  lands  within  State;  Matter 
of  Moran,  203  U.  S.  105,  51  L.  Ed.  109,  27  Sup.  Ct.  25,  crime  committed 
in  part  of  Oklahoma  Territory  not  yet  opened  for  settlement  is  sub- 
ject to  jurisdiction  of  courts  of  territory  where  title  has  passed  to 
territory;  Morgan  v.  Ward,  224  Fed.  702,  140  C.  C.  A.  238,  Indian 
allotment  under  act  of  January  30,  1897,  falls  within  term  "Indian 
country"  of  act  of  July  23, 1892,  relating  to  introduction  of  liquor  into 
Indian  country;  Lewellen  v.  United  States,  223  Fed.  20,  138  C.  C.  A. 

'432,  indictment  charging  carrying  liquor  into  Indian  country  states 
different  offense  from  carrying  liquor  into  Indian  Territory  from  out- 
side State  of  Oklahoma,  under  acts  of  January  30,  1897,  and  March  1, 
1895;  Ex  parte  Van  Moore,  221  Fed.  968,  Indian's  right  to  occupy 
recognized  by  United  States  constitutes  Indian  title;  Royal  Brewing 
Co.  v.  Missouri  etc.  Ry.  Co.,  217  Fed.  149,  whether  land  is  Indian 

*  country  within  act  of  January  30, 1897,  depends  on  whether  Indian  title 
is  extinguished;  Schaap  v.  United  States,  210  Fed.  855,  127  C.  C.  A. 
415,  act  of  March  1, 1895,  prohibiting  introduction  of  liquor  into  Indian 
Territory  is  still  in  force  so  far  as  relating  to  introduction  from  with- 
out State  of  Oklahoma  into  part  of  State  formerly  Indian  Territory; 
United  States  v.  Myers,  206  Fed.  390,  391,  124  C.  C.  Ar  269,  by  treaty 
of  1892,  with  Kiowa,  Comanehe  and  Apache  tribes,  lands  ceded  ceased 
to  be  Indian  country  subject  to  section  2148,  Revised  Statutes;  Evans 
v.  Victor,  204  Fed.  364,  365,  370,  122  C.  C.  A.  531,  lands  within  original 
limits  of  cities  of  Oklahoma,  where  Indian  title  extinguished,  are  not 
Indian  country,  to  which  sections  2139  and  2140,  Revised  Statutes, 
apply;  United  States  v.  Twelve  Bottles  of  Whisky,  201  Fed.  192,  hold- 
ing Indian  title  was  extinguished  and  whisky  lawfully  introduced 
thereon;  United  States  v.  La  Plant,  200  Fed.  93,  act  of  1903,  giving 
to  District  Court  jurisdiction  over  certain  crimes  committed  on  Indian 
reservations  in  South  Dakota,  became  inoperative  as  to  any  reservation 
on  extinction  of  Indian  title;  Evans  v.  Victor,  199  Fed.  507,  508,  Indian 
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Territory  did  not  cease  to  be  Indian  country  on  admission  of  Oklahoma, 
so  far  as  relating  to  introduction  of  liquor  from  points  outside  State; 
United  States  v.  Sandoval,  198  Fed.  566,  lands  of  Pueblo  Indians  in  New 
Mexico  are  not  Indian  country;  United  States  v.  Gardner,  189  Fed.  694, 
lands  allotted  to  Stockbridge  Indians  under  act  of  June  21,  1906, 
continued  subject  to  Federal  courts  as  to  crimes  committed  by  one 
Indian  on  another  until  delivery  of  patents;  Gearlds  v.  Johnson,  183 
Fed.  617,  Minnesota  enabling  act  repealed  portion  of  Chippewa  treaty  of 
1855,  prohibiting  introduction  of  liquor  into  ceded  lands  within  State; 
United  States  v.  Sutton,  165  Fed.  257,  section  2139,  Revised  Statutes, 
does  not  apply  to  taking  liquor  on  land  allotted  under  act  of  February 
8,  1887,  and  prior  to  amendatory  act  of  May  8,  1906;  State  v.  Tildcn, 
27  Idaho,  269,  147  Pac.  1058,  homicide  committed  by  Indian  on  land 
to  which  Indian  title  extinguished  held  to  be  within  jurisdiction  of 
State  courts;  Zevely  v.  Weimer,  5  Ind.  Ter.  694,  82  S.  W.  957,  Atoka 
agreement  with  Choctaws  repealed  article  39  of  treaty  of  1866,  relating 
to  exposing  goods  for  sale  on  Indian  town  site;  Fehrenbach  Wine  etc. 
Co.  v.  Atchison  etc.  Ry.  Co.,  182  Mo.  App.  8, 167  S.  W.  632,  6  N.  C.  C.  A. 
736,  authority  to  seize  spirits  under  section  2140,  Revised  Statutes,  does 
not  extend  to  country  outside  Indian  country,  however  near;  Higgins 
v.  Brown,  20  Okl.  417,  1  Okl.  Cr.  93,  94  Pac.  727,  indictment  for  murder 
pending  in  United  States  court  for  Indian  Territory  is  cognizable,  on 
admission  of  State,  in  District  Court  of  State  as  successor;  Rider  v. 
La  Clair,  77  Wash.  494,  138  Pac.  6,  trader  in  business  in  town  within 
reservation  but  on  land  Indian  title  to  which  was  extinct,  is  not  trad- 
ing in  Indian  country  so  as  to  require  license  from  Indian  agent;  dis- 
senting opinion  in  Buster  &  Jones  v.  Wright,  5  Ind.  Ter.  446,  82  S.  W. 

869,  majority  holding,  under  Creek  treaty  of  1856,  Creek  Nation  had 
power  to  close  place  of  business  of  merchant  trading  within  Nation 
without  license;  United  States  v.  McBratney,  104  U.  S.  623,  26  L.  Ed. 

870,  Circuit  Court  has  no  jurisdiction  of  indictment  of  white  man  for 
murder  of  Indian  in  Ute  reservation ;  Ex  parte  Crow  Dog,  109  U.  S.  561, 
27  L.  Ed.  1032,  3  Sup.  Ct.  399,  same  rule  still  applies,  though  not  within 
a  reservation;  In  re  Wilson,  140  U.  S.  578,  35  L.  Ed.  514,  11  Sup.  Ct. 

871,  White  Mountain  Indian  reservation  is  part  of  Indian  country  under 
section  2145,  Rev.  Stats. ;  United  States  v.  Berry,  2  McCrary,  69,  4  Fed. 
788,  Federal  jurisdiction  continues  over  Indian  reservation  within  State ; 
United  States  v.  Leathers,  6  Sawy.  23, 24,  Fed.  Cas.  15,581,  no  longer  any 
statutory  definition  of  Indian  country;  Kie  v.  United  States,  11  Sawy. 
582,  27  Fed.  353,  and  United  States  v.  Kie,  26  Fed.  Cas.  779,  Alaska  not 
Indian  territory;  Benson  v.  United  States,  44  Fed.  181,  182,  villages  in 
reservations  in  New  York  are  not  Indian  country;  United  States  ▼. 
Ewing,  47  Fed.  811,  Federal  court  has  jurisdiction  of  crime  by  white 
on  Yankton  reservation;  United  States  v.  Partello,  48  Fed.  672,  Crow 
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Indian  reservation  is  Indian  country;  United  States  v.  Four  Bottles 
Whisky,  90  Fed.  722,  entry  authorized  on  mineral  lands  of  reserva- 
tion is  no -longer  Indian  lands;  United  States  v.  Monte,  3  N.  M.  179, 
3  Pac.  47,  Federal  jurisdiction  extends  to  crimes  on  reservations  in 
territories. 

Distinguished  in  Buster  v.  Wright,  135  Fed.  952,  68  C.  a  A.  505, 
neither  Creek  agreement  of  1901,  nor  establishment  of  town  sites,  nor 
sale  of  lots  to  noncitizens  of  Creek  nation  prohibits  Interior  Department 
from  closing  unlawful  business  of  noncitizens  who  refuse  to  pay  permit 
tax;  United  States  v.  Payne,  2  McCrary,  305,  8  Fed.  895,  passing  on 
Seminoles'  title  to  United  States,  it  still  remained  Indian  country. 

Validity  and  construction  of  statute  forbidding  sale  of  liquor  to 
Indians.    Note,  Ann.  Oas.  1912B,  1091. 

Officers  cannot  protect  themselves  from  trespass  by  orders  emanating 
from  a  source  without  authority.  Bo  held  in  case  of  unlawful  seizure  by 
army  officers  under  superior's  command. 

Approved  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  389,  390, 
suit  held  maintainable  in  Federal  court  against  state  board  of  valuation 
and  auditor  and  attorney  general  to  enjoin  prosecution  of  suits  for  de- 
linquent taxes  on  alleged  void  assessments;  St.  Louis  &  S.  F.  R.  Co.  v. 
Allen,  181  Fed.  722,  Federal  court  cannot  enjoin  civil  or  criminal  pro- 
ceeding in  State  court  based  on  State  statute  pending  when  bill  is  filed, 
though  statute  was  void  and  was  an  invasion  of  property  rights;  Indian 
Land  &  Trust  Co.  v.  Shoenfelt,  135  Fed.  486,  68  C.  C.  A.  196,  Federal 
court  in  Indian  territory  cannot  enjoin  Indian  agent  from  threatening 
to  evict  lessee;  O'Reilly  De  Camara  v.  Brooke,  135  Fed.  387,  holding 
military  governor  of  Cuba  liable  in  damages  to  Spanish  subject  who  was 
granted  perpetual  slaughter  franchise  in  Havana,  and  which  governor 
abolished;  Elgin  Nat.  Watch  Co.  v.  Loveland,  132  Fed.  46,  corporation 
is  not  indispensable  party  to  suit  for  unfair  competition  against  in- 
dividuals, though  defendants  are  charged  with  having  fraudulently 
assumed  corporate  name;  dissenting  opinion  in  Lewis  Pub.  Co.  v.  Wy- 
man,  182  Fed.  23,  104  C.  C.  A.  453,  majority  dismissing  suit  against 
postmaster  to  enjoin  enforcement  of  postal  classification,  and  for  re- 
covery of  damages  on  ground  that  element  of  controversy  had  disap- 
peared ;  Virginia  Coupon  Cases,  114  U.  S.  287,  29  L.  Hd.  192,  5  Sup.  Ct. 
912,  officer  must  produce  valid  law,  commissioning  him  as  agent  and 
warranting  his  act ;  Belknap  v.  Schild,  161  U.  S.  18,  40  L.  Ed.  602,  16 
Sup.  Ct.  445,  officers  acting  under  orders  of  United  States  are  liable 
for  infringement  of  patent;  Head  v.  Porter,  48  Fed.  486,  officers  under 
authority  of  United  States  liable  for  infringing  patent;  Stanley  v. 
Schwalby,  85  Tex.  356,  19  S.  W.  267,  and  United  States  v.  Schwably, 
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8  Tex.  Civ.  App.  682,  29  S.  W.  92,  both  holding  military  officers  in  pos- 
session may  be  sued;  Moore  v.  County  Commrs.  of  Sweetwater,  2  Wyo. 
22,  territory  cannot  tax  property  of  trader  at  military  post  on  Indian 
reservation;  dissenting  opinion  in  Robertson  v.  State,  109  Ind.  100,  10 
N.  E.  592,  majority  holding  right  to  office  of  lieutenant-governor  deter- 
mined by  General  Assembly;  Reagan  v.  Farmers'  Loan  etc.  Co.,  154 
U.  S.  391,  38  L.  Ed.  1021,  14  Sup.  Ct.  1052,  and  Cunningham  v.  Macon 
etc.  R.  R.,  109  U.  S.  452,  27  L.  Ed.  994,  3  Sup.  Ct.  297,  both  arguendo. 

Civil  liability  of  military  and  naval  officers.    Note,  42  Am.  Dec 
55,  57. 

Liability  of  soldiers  destroying  property  during  war.    Note,  87  Am. 
Dec.  510. 

Civil  liability  of  military  officer  to  citizen  for  acts  done  by  officer. 
Note,  89  Am.  Dec.  614. 

Responsibility  of  soldiers  and  militiamen.    Note,  L.  R.  A.  1915A, 
1145,  1150. 

Damages  for  seizure  of  goods  Is  measured  by  difference  In  value  at 
time  and  place  seized  and  time  and  place  returned. 

Approved  in  Palmer  v.  Augenstein,  18  App.  D.  C.  513,  following  rule ; 
dissenting  opinion  in  L.  Bucki  &  Son  Lumber  Co.  v.  Fidelity  etc.  Co., 
109  Fed.  410,  48  C.  C.  A.  436,  majority  allowing  under  Fla.  Rev.  Stats. 
1892,  §  1646,  recovery  of  reasonable  attorney's  fees  in  action  on  attach- 
ment bond;  Coulson  v.  Panhandle  Nat.  Bank,  54  Fed.  859,  4  C.  C.  A.  616, 
goats  unlawfully  attached,  no  deterioration,  damages  is  interest  on 
value  during  time;  Bowman  v.  Davis,  13  Colo.  303,  22  Pac.  509,  mort- 
gaged property  wrongfully  attached,  but  given  to  mortgagee  at  direction 
of  owner,  latter  cannot  recover  value;  Field  v.  Munster,  11  Tex.  Civ. 
App.  348,  32  S.  W.  421,  where  goods  wrongfully  sold  were  bought  by 
owner,  damages  are  interest  from  seizure  to  sale,  amount  paid  by  owner, 
with  interest,  and  depreciation ;  Anderson  v.  Sloane,  72  Wis.  584,  7  Am. 
St.  Rep.  897,  40  N.  W.  222,  goods  seized  without  malice,  damages  are  in- 
terest or  value  of  business  while  held,  depreciation,  expense  to  recover. 

Remedy   against  government  or  its   agents   for   infringement   of 
patent  rights.    Note,  15  Ann.  Cas.  1110. 

Punctuation  as  affecting  construction  of  statutes.    Note,  10  Ann. 
Gas.  1084. 

96  V.  8.  210-214,  24  L.  Ed.  409,  RADIOH  V.  UUTUH1NH. 

Alien  domiciled  in  United  States  is  bound  by  all  its  law,  owes  it  allegi- 
ance, and  can  claim  no  exemption  from  statutes  punishing  treason. 

Approved  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  686,  42  L.  Ed. 
904,  18  Sup.  Ct.  471,  child  born  in  United  States  of  Chinese  here 
domiciled,  not  diplomats,  is  a  citizen. 
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Duress  is  actual  or  threatened  exercise  of  power  possessed  or  believed 
to  be  possessed  over  person  or  property,  from  which  there  is  no  other  means 
of  Immediate  relief  than  by  payment. 

Approved  in  Chesebrough  v.  United  States,  192  U.  S.  260,  48  L.  Ed. 
485,  24  Sap.  Ct.  264,  holding  written  application  to  commissioner  of 
internal  revenue  to  refund  sum  expended  in  purchasing  revenue  stamps 
not  equivalent  to  appeal,  within  Rev.  Stats.,  §§  3226,  3228;  Jenkins  S.  S. 
Co.  v.  Preston,  186  Fed.  613, 108  C.  C.  A.  473,  evidence  relating  to  sign- 
ing of  contract  employing  master  of  vessel  held  insufficient  to  show 
duress;  Risley  v.  City  of  Utica,  179  Fed.  891,  taxpayers  cannot  sue  to 
recover  taxes  paid  without  protest  with  full  knowledge  of  facts  relating 
to  levy;  Gulbenkian  v.  United  States,  175  Fed.  864,  excessive  customs 
duties  paid  under  mistake  of  law  without  protest  are  not  recoverable ; 
Newhall  v.  Jordan,  149  Fed.  589,  importer  entering  goods  and  purchas- 
ing inteirnal  revenue  stamps  without  protest  cannot  recover  tax,  though 
goods  not  lawfully  taxable;  Burnes  v.  Burnes,  132  Fed.  493,  upholding 
family  settlement  made  under  threat  by  surviving  partner  to  administer 
estate  as  survivor  unless  corporation  formed  and  stock  divided ;  Lippin- 
cott  v.  Supreme  Council  A.  L.  H.,  130  Fed.  484,  where  beneficial  society 
illegally  reduced  payments  on  certificates  and  levied  assessments  on  re- 
duced amount,  and  member  tendered  assessment  at  former  rate,  but 
on  its  refusal  paid  under  new  rate  under  protest,  he  could  rescind  con- 
tract and  recover  payment  made  prior  to  change;  Taylor  v.  Kelleher, 
43  Colo.  428,  97  Pac.  254,  payment  to  county  treasurer  of  moneys  col- 
lected on  execution  sale  on  criminal  court  bond  held  under  evidence  to 
be  voluntary;  Foote  v.  De  Poy,  126  Iowa,  372,  106  Am.  St.  Rep.  365, 
68  L.  R.  A.  802, 102  N.  W.  114,  where  divorced  wife,  having  custody  of 
children,  obtained  appointment  of  guardian  for  him,  claiming  he  was 
incompetent,  and  by  agreement  thereafter  proceedings  dismissed  and  he 
conveyed  most  of  his  property  for  benefit  of  children,  transaction  avoid- 
able by  his  heirs  after  death;  Penbroke  v.  Hays,  114  Iowa,  578,  87 
N.  W.  492,  upholding  admission  of  plaintiff's  evidence  as  to  considera- 
tion of  note  where  duress  charged;  New  Orleans  etc.  R.  R.  Co.  v. 
Louisiana  Const,  etc.  Co.,  109  La.  22,  94  Am.  St  Rep.  895,  33  South.  55, 
holding  wharfage  dues  paid  under  protest  where  opportunity  to  test 
validity  existed  not  recoverable  on  ground  of  duress;  First  Nat.  Bank 
v.  Sargent,  65  Neb.  607,  59  L.  R.  A.  296,  91  N.  W.  599,  where  one  con- 
veyed land  by  deed  absolute  as  security  for  loan  by  bank  and  when  he 
was  financially  embarrassed  bank  denied  his  interest  and  he  found  ad- 
vantageous purchaser  but  bank  refused  to  release  unless  large  bonus 
paid,  payment  of  bonus  was  under  duress;  Kilpatrick  v.  Oermania  Life 
Ins.  Co.,  183  N.  Y.  170,  111  Am.  St.  Rep.  727,  2  L.  R.  A.  (N.  S.)  574, 
75  N.  E.  1126,  where,  on  default  in  payment  of  interest  on  mortgage, 
mortgagee  sued  to  foreclose  and  mortgagor  tendered  principal  and  in- 
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terest  and  was  informed  that  foreclosure  dismissed  and  mortgagee 
demanded  bonus  which  mortgage  provided  in  case  payment  made  before 
maturity,  payment  of  bonus  is  involuntary;  Piekenbrock  v.  Smith,  43 
Okl.  591,  143  Pac.  678,  mortgage  and  note  held  executed  as  result  of 
menace  of  unlawful  imprisonment ;  Shuck  v.  Interstate  Bldg.  etc.  Assn., 
63  S.  C.  142,  41  S.  E.  31,  holding  merely  threatening  mortgagor  with 
foreclosure  on  nonpayment  of' claim  not  duress;  Harris  v.  Cary,  112  Va. 
369,  Ann.  Gas.  1913A,  1350,  71  S.  E.  554,  granting  relief  against  agree- 
ment under  which  minority  stockholder  surrendered  stock  to  one  con- 
trolling corporation,  made  under  pecuniary  difficulties  and  threat  to 
destroy  value  of  stock;  Hoexter  v.  Judson,  21  Wash.  652,  59  Pac.  500, 
holding  county  treasurer  not  liable  to  refund  taxes  on  ground  of  duress 
unless  he  caused  duress,  merely  naming  him  party  plaintiff  with  com- 
missioner not  enough ;  Cleaveland  v.  Richardson,  132  U.  S.  333,  33  L.  Ed. 
390,  10  Sup.  Ct.  105,  payment  under  attachment  suit  is  not  voluntary 
payment ;  Lonergan  v.  Buf ord,  148  U.  S.  590,  37  L.  Ed.  572,  13  Sup.  Ct. 
687  (affirming  6  Utah,  307,  22  Pac.  166),  refusal  to  deliver  cattle  with- 
out full  payment,  which  would  be  subject  to  great  loss,  is  duress; 
Dennehy  v.  M'Nulta,  86  Fed.  829,  41  L.  R.  A-  612,  30  C.  C.  A.  422,  one 
buying  from  illegal  combination  cannot  recover  excessive  price;  Vick 
v.  Shinn,  40  Ark.  72,  4  Am.  St.  Rept  27,  4  S.  W.  61,  threat  of  mort- 
gagee to  enforce  payment  of  sum  in  excess  of  amount  is  not  duress; 
First  Nat.  Bank  of  Americus  v.  Mayor  etc.  of  Americus,  68  Ga.  122, 
45  Am.  Rep.  479,  voluntary  payment  of  tax,  with  protest,  is  not  recover- 
able; Kraemer  v.  Deustermann,  37  Minn.  473,  35  N.  W.  278,  threat  to 
eject  plaintiff  by  legal  proceedings  is  no  duress ;  Joannin  v.  Ogilvie,  49 
Minn.  567,  32  Am.  St.  Rep.  583,  16  L.  R.  A-  378,  52  N.  W.  218,  filing 
an  unfounded  mechanic's  lien,  which  was  paid  to  clear  title,  is  duress; 
Rand  v.  Board  of  Commrs.  of  Hennepin  County,  50  Minn.  393,  52 
N.  W.  902,  facts  constituting  duress  must  be  set  out;  Vicksburg  v. 
Butler,  56  Miss.  74,  tax  collector  threatening  to  elose  up  shop,  amount 
may  be  recovered;  York  v.  Hinkle,  80  Wis.  629,  27  Am.  St.  Rep.  75, 
50  N.  W.  896,  sale  of  stock,  under  threat  to  close  works,  is  no  duress. 

What  constitutes  compulsory  payment  so  as  to  enable  the  payer 
to  recover  the  money  paid.    Note,  45  Am.  Dec.  156. 

Recovery  of  compulsory  payments.    Note,  45  Am.  Dec.  171. 

Recovery  of  voluntary  payments.    Note,  94  Am.  St.  Rep.  412. 

Money  paid  under  compulsion,  what  is  and  when  may  be  recovered. 
Note,  79  Am.  Dec.  184. 

Cotton  delivered  to  Confederate  government,  and  payment  made  to 
allow  export,  is  voluntary,  in  aid  of  enemy  and  in  violation  of  blockade,  and 
cannot  be  recovered  from  officers  in  the  courts  of  the  United  States  on 
ground  that  it  was  paid  under  duress. 
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Approved  in  The  Nicanor,  40  Fed.  364,  voluntary  payment  not  re- 
coverable for  defense  known  at  payment;  The  Agathe,  71  Fed.  530,  no 
recovery  for  voluntary  payment. 

96  U.  S.  214-221,  24  L.  Ed.  384,  BOEMER  T.  SIMON. 

To  show  prior  Invention  or  use,  respondent  most  give  thirty  days9 
notice  of  prior  patentees  or  users,  with  their  addresses,  bat  not  of  witnesses. 
Approved  in  Woodbury  Planing  Machine  Co.  v.  Keith,  101  U.  S.  493, 
25  I*.  Ed.  944,  Woodbury  Patent  etc.  Machine  Co.  v.  Keith,  30  Fed. 
Cas.  490,  and  Allis  v.  Buckstaff,  13  Fed.  884,  all  holding  names  of 
witnesses  need  not  be  given;  Searls  v.  Bouton,  20  Blatchf.  429,  12  Fed. 
142,  mere  allegation  of  prior  knowledge,  without  names,  is  insufficient; 
Henry  v.  Providence  Tool  Co.,  U  Fed.  Cas.  1188,  discussing  what  is 
prior  use. 

Patents  being  In  evidence,  parties  are  presumed  the  first  inventors,  and 
on  proving  inf  ringemem\  burden  is  on  respondent  to  show  it  invalid,  unless 
materially  defective  in  form. 

Approved  in  Fay  v.  Mason,  120  Fed.  512,  holding  in  suit  for  in- 
fringement, plaintiff's  patent  prima  facie  original  unless  respondent 
shifts  burden  by  notice  required  by  Rev.  Stats.,  §  4920. 

Proof  of  use  in  foreign  country  does  not  supersede  patent  here,  unless 
patented  there. 

Approved  in  Westinghouse  Mach.  Co.  v.  General  Electric  Co.,  199 
Fed.  920,  knowledge  of  unpatented  invention  by  persons  in  this  country, 
obtained  from  inventor  in  foreign  country  in  absence  of  reduction 
to  use  here,  did  not  make  it  "known"  so  as  to  prevent  issuance  of 
patent  to  later  independent  inventor  here. 

Distinguished  in  Welsbach  Light  Co.  v.  American  etc.  Lamp  Co.,  98 
Fed.  615,  39  C.  C.  A. '  185,  holding  under  U.  S.  Rev.  Stats.,  §  4886,  to 
defeat  patent  of  article  known  and  used  prior  to  invention,  such  notice 
must  exist  before  patentee's  actual  invention. 

In  absence  of  objection,  evidence  of  prior  use  may  be  given  without 
notice. 

Approved  in  Woodbury  Planing  Machine  Co.  v.  Keith,  101  U.  S.  492, 
25  L.  Ed.  944,  Webster  Loom  Co.  v.  Higgins,  105  U.  S.  596,  26  L.  Ed. 
1183,  Lock  v. 'Pennsylvania  R.  Co.,  15  Fed.  Cas.  733,  and  Smith  etc.  Mfg. 
Co.  v.  Mellon,  58  Fed.  706,  7  C.  C.  A.  439,  all  following  rule;  Drewson 
v.  Hartje  Paper  etc.  Co.,  131  Fed.  739,  65  C.  C.  A.  548,  in  absence  of 
objection,  date  of  invention  is  presumed  to  be  date  of  application  for 
patent. 

Miscellaneous.    Cited  in  Sheffey  v.  Bank,  33  Fed.  318,  not  in  point. 
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95  XT.  8.  221-227,  25  L.  Ed.  856,  EX  PABTB  SOUTH  *  NORTH  ALA- 
BAMA  B.  B.  CO. 

Crossbill  Is  auxiliary,  constituting  out  one  suit  with  original,  and  must 
grow  out  of  matters  therein  alleged. 

Approved  in  Denver  v.  New  York  Trust  Co.,  229  U.  S.  135,  57  L.  Ed. 
1121,  33  Sap.  Ct.  657,  that  cross-bill  may  be  broader  than  original  and 
seek  relief  on  Federal  ground  does  not  affect  jurisdiction  of  Circuit 
Court;  Royal  Union  Mut  Life  Ins.  Co.  v.  Wynn,  177  Fed.  294,  where, 
pending  suit  by  insurer  to  cancel  policy  for  fraud,  insured  died  and 
beneficiary  was  enjoined  from  suing,  his  right  to  recover  was  proper 
matter  for  cross-bill ;  Rickey.  Land  etc  Co.  v.  Wood,  152  Fed.  23,  81 
C.  C.  A.  207,  in  suit  to  quiet  title  to  waters  appropriated  for  irrigation 
in  Nevada  against  defendant,  who  was  appropriator  from  same  stream 
in  California,  appellees,  who  were  also  appropriators  in  Nevada  and 
were  codefendants,  properly  filed  cross-bill,  claiming  right  prior  to  de- 
fendant; Blythe  Co.  v.  Bankers'  Inv.  Co.,  147  Cal.  92,  93,  81  Pac.  285, 
decree  pro  conf esso  on  cross-bill  may  be  vacated  on  motion  after  ad- 
journment of  term;  Ayres  v.  Chicago,  101  U.  S.  187,  25  L.  Ed.  840, 
remanding  removal  by  cross-complainant;  Meissner  ▼.  Buck,  28  Fed. 
163,  cross-complainant  is  such  defendant  to  original  suit  as  may  remove 
cause;  Stonemetz  etc.  Mach.  Co.  v.  Brown  etc.  Co.,  46  Fed.  852,  suit  for 
infringement,  cross-bill  for  infringement  of  defendant's  patent  cannot 
be  filed;  Gregory  v.  Pike,  64  Fed.  416,  12  C.  C.  A.  202,  appeal  from 
decree  should  contain  cross-bill;  Blythe  v.  Hinckley,  84  Fed.  235,  236, 
final  decree  may  be  entered  on  a  cross-bill. 

Nature  and  objects  of  cross-bills.    Note,  83  Am.  Dec.  252,  253. 

Decree  on  cross-bill  is  not  final  and  appealable. 
Approved  in  Bowker  v.  United  States,  186  U.  S.  138,  45  L.  Ed.  1092, 
22  Sup.  Ct.  .804,  holding  decree  of  District  Court  dismissing  cross-libel 
in  admiralty  in  collision  suit  not  final  judgment  not  reviewable  under 
26  Stats,  at  Large,  826,  c.  517;  Blythe  Co.  v.  Blythe,  172  U.  S.  644,  43 
L.  Ed.  1183,  19  Sup.  Ct.  873,  dismissed  on  authority  hereof. 

Assignor  pendente  lite  may   continue  suit,  assignee   being  hound,  or 
assignee  may  be  substituted. 

Approved  in  Pittsburgh,  S.  A  N.  R.  Co.  v.  Fiske,  178  Fed.  68,  101 
C.  C.  A.  560,  transfer  of  interest  in  property  in  controversy  pending 
equity  suit  abated  suit  as  to  complainant,  and  transferee  was  required 
to  proceed  under  equity  rule  57 ;  Sykes  v.  Beck,  12  N.  D.  252,  96  N.  W. 
846,  permitting  appeal  by  original  party  though  he  bas  sold  subject 
matter  of  action  pendente  lite ;  Hickox  v.  Elliott,  10  Sawy.  424,  22  Fed. 
18,  Paul  v.  Williams,  12  Lea,  220,  and  Ecaubert  v.  Appleton,  67  Fed.  923, 
15  C.  C.  A.  73,  all  discussing  assignments  by  plaintiff  and  defendant; 
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If  alone,  etc  v.  Marriott!  64  Ala.  490,  assignee  of  mortgage  debt  not 
necessary  party;  Rossell  v.  Roszell,  105  Ind.  80,  4  N.  E.  425,  grantor 
cannot  prevent  defense  by  grantee;  Hovey  v.  Elliott,  118  N.  Y.  134,  23 
N.  E.  476,  purchaser  pendente  lite  becoming  defendant,  statute  of  limi- 
tations no  more  available  for  him  than  original;  Hazeiton  Tripod  etc. 
Co.  v.  Citizens'  ete.  Ry.  Co.,  72  Fed.  329,  arguendo. 

Distinguished  in  Chester  v.  Life  Assn.,  4  Fed.  492,  generally  party 
not  made  defendant  over  objection  of  complainant;  Justice  v.  McBroom, 
1  Lea,  557,  purchaser  pendente  lite  cannot  be  attached  for  contempt  for 
violating  decree. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  E.  A.  842. 

Final  decree  being  Inconsistent  with  relief  given  on  cross-bill,  cross- 
complainant  may  compel  allowance  of  appeal  In  bis  favor,  by  mandamus. 

Approved  in  Gutierrez  v.  Territory,  12  N.  M.  31,  79  Pac.  300,  man- 
damus lies  on  erroneous  refusal  of  appeal  or  supersedeas. 

When  mandamus  is  the  proper  remedy  against  public  officers* 
Note,  98  Am.  St.  Rep.  893. 

96  XT.  S.  227-232,  24  L.  Ed.  428.  IMPERIAL  FIRE  INS.  OO.  V.  FASOO  ETC. 
OF  AMERICAN  ETC.  EXPRESS  OO. 

Policy  insuring  against  fire  arising  from  collision,  unless  caused  by 
petroleum,  does  not  cover  loss  by  fire  from  collision  with  petroleum  train. 

Approved  in  Baker  &  Hamilton  v.  Williamsburgh  City  Fire  Ins.  Co., 
157  Fed.  282,  construing  earthquake  clause  in  fire  policy;  Spring  Garden 
Ins.  Co.  v.  Imperial  Tobacco  Co.,  132  Ky.  24,  136  Am.  St.  Rep.  164,  20 
L.  R.  A.  (N.  S.)  277, 116  S.  W.  238,  construing  provisions  of  fire  policy 
excepting  loss  caused  by  riot. 

"Earthquake"  clause  in  policies  of  fire  insurance.    Note,  132  Am* 
St.  Rep.  440. 

Insurer 's  liability  for  loss  by  explosion.    Note,  19  L.  R.  A.  508. 

Expired  risks  within  contract  of  insurance.    Note,  14  E.  R.  0.  294. 

96  IT.  8.  282-242,  24  L.  Ed.  433,  CHARTER  OAK  UFE  IKS.  OO.  V.  RODEL. 

Insurance  company  cannot  arbitrarily  object  to  sufficiency  of  proofs 
of  death,  but  can  insist  on  reasonable  proofs. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Milward,  118  Ky.  732,  82  S.  W. 
368,  following  rule;  Noyes  v.  Commercial  Travelers'  etc.  Ace.  Assn.,  190 
Mass.  182,  76  N.  E.  666,  decision  of  directors  of  accident  insurance 
policy  that  proofs  of  injury  are  not  satisfactory  is  not  conclusive; 
Security  Bank  of  Richmond  v.  Equitable  Life  Assur.  Soc,  112  Va.  469, 
Ann.  Gas,  1913B,  836,  35  L.  R.  A.  (N.  8.)  159,  71  S.  E.  649,  insurer  is 
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entitled  to  demand  proof  with  reasonable  certainty,  and  demand  is 
complied  with  by  proof  which  alone  would  support  recovery;  Bowen  v. 
National  Life  Assn.,  63  Conn.  473,  27  Atl.  1061,  holding  untrue  state- 
ment of  claimant's  interest  in  policy  does  not  render  proofs  insufficient; 
Buffalo  Loan  etc.  Co.  v.  Knights'  etc.  Assn.,  126  N.  T.  454,  22  Am.  St. 
Rep.  840,  27  N.  E.  943,  holding  proofs  sufficient  without  information  on 
cause  of  death;  Jarvis  v.  Northwestern  etc.  Assn.,  102  Wis.  549,  72  Am. 
St  Rep.  897,  78  N.  W.  1089,  holding  "due  proof"  means  such  as  would 
prima  facie  require  payment. 

Where  insurance  policy  Is  payable  after  "due  notice,  and  satisfactory 
evidence  of  death,"  and  "of  just  claim  of  the  assured,"  latter  refers  to 
claim  or  title  to  policy,  and  not  to  justness  of  cause  of  action  thereon. 

Approved  in  Traiser  v.  Commercial  Travelers'  Eastern  Accident 
Assn.,  202  Mass.  293,  297,  88  N.  E.  902,  904,  where  policy  provided  pay- 
ment would  be  made  on  proof  of  death,  and  that  death  was  within 
terms  of  policy,  liability  did  not  arise  till  such  proofs  were  presented. 

If  proofs  of  death  also  disclose  facts  available  as  defense  to  action  on 
policy,  this  does  not  derogate  from  their  sufficiency,  and  will  not  bar  suit. 

Approved  in  Lyon  v.  United  Moderns,  148  Cal.  473,  83  Pac.  806,  ap- 
plying rule  in  action  on  mutual  benefit  certificate;  Hill  v.  Aetna  Life 
Ins.  Co.,  150  N.  C.  4,  63  S.  E.  126,  facts  stated  in  proofs  taken  as  true 
against  plaintiff  where  no  mistake  shown;  Bowen  v.  National  Life  Assn., 
63  Conn.  474,  27  Atl.  1062,  applying  rule  where  proofs  also  contain 
untrue  statement  of  claimant's  interest;  Employers'  Liability  Assur. 
Corp.  v.  Anderson,  5  Kan.  App.  24,  47  Pac.  333,  applying  rule  and 
granting  recovery  on  policy;  Modern  Woodmen  of  America  v.  Van 
Wald,  6  Kan.  App.  236,  49  Pac.  783,  holding  such  proofs  competent  evi- 
dence for  defendant;  Hogan  v.  Metropolitan  Life  Ins.  Co.,  164  Mass. 
449,  41  N.  E.  664,  holding  evidence  admissible  to  prove  facts  disclosed 
by  proofs;  Bentz  v.  Northwestern  etc.  Assn.,  40  Minn.  206,  2  L.  E.  A. 
786,  41  N.  W.  1038,  applying  rule  where  excepted  disease  was  disclosed 
as  cause  of  death. 

Proofs  of  death  in  cases  of  accident  and  life  insurance.    Note,  137 
Am.  St.  Rep.  719. 

Sufficiency  of  proofs  of  death  under  life  insurance  policy  as  ques- 
tion of  law  or  fact.    Note,  Ann.  Oas.  1913B,  842. 

Evidence  of  insanity  of  suicide  must  he  left  to  jury,  in  action  on  policy 
barring  recovery  if  Insured  "die  by  his  own  hand." 

Approved  in  Manhattan  Life  Ins.  Co.  v.  Broughton,  109  U.  S.  127, 
27  L.  Ed.  880,  3  Sup.  Ct.  102,  Connecticut  Mut.  Life  Ins.  Co.  v.  Lathrop, 
111  U.  S.  615,  28  L.  Ed.  537,  4  Sup.  Ct.  534,  and  Wolff  v.  Connecticut 
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Mat.  Life  Ins.  Co.,  2  Flipp.  362,  Fed.  Cas.  17,929,  all  applying  rule  and 
granting  recovery  on 'policy;  Accident  Ins.  Co.  v.  Crandal,  120  U.  S. 
531,  80  L.  E<L  742,  7  Sup.  Ct.  687,  awarding  recovery  on  policy  for 
death  by  suicide  while  insane;  Conely  v.  McDonald,  40  Mich.  156,  ap- 
plying rule  in  determining  testamentary  capacity. 

Weight  of  evidence  Is  for  jury,  the  jndge  may  express  his  opinion,  in 
his  discretion. 

Approved  in  Cunningham  v.  Union  Pac.  Ry.  Co.,  4  Utah,  212,  7  Pac. 
798,  holding  evidence  must  be  left  to  jury,  although  slight,  in  negligence 
case. 

Testimony  of  witnesses  as  to  conduct  of  deceased,  and  their  impressions 
of  his  sanity,  Is  competent  in  suit  on  insurance  policy. 

Approved  in  Turner  v.  American  Security  etc.  Co.,  213  U.  S.  260,  53 
L.  Ed.  789,  29  Sup.  Ct.  420,  lay  witness  may  testify  to  opinion  formed 
from  observation  as  to  mental  capacity  on  issue  of  soundness  of  mind; 
Taylor  v.  United  States,  7  App.  D.  C.  36,  opinion  as  to  sanity  refused 
where  witness  had  inadequate  opportunity  to  observe;  Territory  v.  Mc- 
Nabb,  16  N.  M.  640,  120  Pac.  911,  holding  opinion  evidence  as  to  sanity 
improperly  excluded;  dissenting  opinion  in  Armour  &  Co.  v.  Skene,  153 
Fed.  256,  82  C.  C.  A.  385,  majority  holding  in  suit  for  injuries,  state- 
ments of  witnesses  as  to  plaintiff's  expressions  of  pain  were  competent; 
Connecticut  Mut.  Life  Ins.  Co.  v.  Lathrop,  111  U.  S.  618,  28  L.  Ed.  538, 
4  Sup.  Ct.  536,  and  Mutual  life  Ins.  Co.  v.  Leubrie,  71  Fed.  845,  18 
C.  C.  A.  332,  both  applying  rule  in  action  on  insurance  policy ;  Cropp  v. 
Cropp,  88  Va.  759,  applying  rule  in  determining  validity  of  deed  of  all 
property  to  wife ;  Whitelaw  v.  Sims,  90  Va.  590, 19  S.  E.  113,  applying 
rule  in  determining  testamentary  capacity. 

Limited  in  Welch  v.  Stipe,  95  Ga.  766,  22  S.  E.  672,  excluding  opinion 
without  statement  of  facts  as  basis. 

Nonexpert  opinions  as  to  sanity  or  insanity.    Note,  38  L.  R.  A.  722, 
745. 

Expert  opinions  as  to  sanity  or  insanity.    Note,  39  L.  R.  A.  305. 

If  insured  commits  suicide,  when,  by  insanity,  he  cannot  understand 
the  moral  character  of  his  act,  or  when  impelled  by  Irresistible,  insane  im- 
pulse, Insurer  Is  liable  under  policy  barring  recovery,  if  insured  "die  toy 
his  own  hand." 

Approved  in  Supreme  Council  of  Royal  Arcanum  v.  Wishart,  192  Fed. 
457, 112  C.  C.  A.  591,  burden  is  on  plaintiff  suing  on  life  policy  to  prove 
insured  insane  when  taking  his  own  life;  Howie  v.  Eminent  Household 
etc.,  118  Ark.  228, 176  S.  W.  314,  where  insured  was  killed  in  assaulting 
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another,  death  was  not  due  to  "violation  of  law."  where  insured  was 
of  unsound  mind  at  time;  Manhattan  Life  Ins.  Co.  v.  Broughton,  109 
U.  S.  129,  130,  131,  27  L.  Ed.  881,  882,  3  Sup.  Ct.  103,  104,  105,  grant- 
%  ing  recovery  on  policy  under  similar  instructions ;  Michigan  etc.  Ins.  Co. 
v.  Nargle,  130  Ind.  85,  29  N.  E.  395,  allowing  recovery  though  in- 
sured died  from  overdose  of  laudanum;  Connecticut  Life  Ins.  Co.  v. 
Akens,  150  U.  S.  473,  474,  87  L.  Ed.  1149,  14  Sup.  Ct.  157,  awarding 
recovery  on  policy,  notwithstanding  suicide;  Ritter  v.  Mutual  Life  Ins. 
Co.,  169  U.  S.  149,  42  L.  Ed.  696,  18  Sup.  Ct.  303  (affirming  70  Fed.  959, 
42  L.  R.  A.  587,  17  C.  C.  A.  537),  refusing  recovery  for  suicide  while 
sane,  although  policy  has  no  provision  respecting  suicide;  Mutual  Life 
Ins.  Co.  v.  Leubrie,  71  Fed.  844,  18  C.  C.  A.  332,  Blackstone  v.  Standard 
Life  etc.  Ins.  Co.,  74  Mich.  609,  3LKA.  493,  42  N.  W.  161,  and 
Scheffer  v.  National  Life  Ins.  Co.,  25  Minn.  537,  all  applying  rule; 
Berger  v.  Pacific  Mut.  Life  Ins.  Co.,  88  Fed.  242,  holding  policy  except- 
ing intentional  injuries  does  not  include  death  from  being  shot  by  insane 
person. 

Distinguished  in  Seitzinger  v.  Modern  Woodmen,  204  111.  61,  68  N.  E. 
479,  holding  certificate  of  Woodmen  refusing  benefits  to  member  dying 
"by  own  hand,"  sane  or  insane,  within  three  years,  included  act  of 
wholly  insane;  Latimer  v.  Sovereign  Camp  W.  O.  W.,  62  S.  C.  150,  40 
S.  E.  156,  holding  beneficiary  cannot  recover  where  insured  could  intend 
to  take  own  life  and  could  understand  act  under  policy  excepting  risks 
of  self-destruction,  sane  or  insane;  dissenting  opinion  in  Knights 
Templars '  etc.  Indemnity  Co.  v.  Jarman,  104  Fed.  646,  44  C.  C.  A.  93, 
majority  holding  words  "committed  suicide"  in  Missouri  Rev.  Stats. 
1889,  §  5855,  excluding  defense  of  self-destruction,  mean  all  cases  of 
suicide;  dissenting  opinion  in  Latimer  v.  Sovereign  Camp  W.  O.  W.,  62 
S.  C.  161,  40  S.  E.  160,  majority  holding  recovery  on  policy  excepting 
risks  of  self-destruction,  sane  or  insane,  barred  where  insured  able  to 
form  intent  to  suicide  and  to  understand  act;  S earth  v.  Security  Mut. 
life  Society,  75  Iowa,  374,  39  N.  W.  659,  refusing  recovery  for  suicide 
when  policy  included  "sane  or  insane." 

Effect  of  suicide  of  assured  on  right  to  recover  on  life  insurance. 
Note,  59  Am.  Dec.  491. 

Self-destruction  as  defense  to  life  insurance.    Note,  84  Am.  St. 
Rep.  545,  547. 

Effect  of  insanity  on  suicide  condition  in  policy.    Note,  35  L.  R.  A. 
259,  261,  263. 

Admissibility  of  coroner's  finding  to  show  cause  of  death.    Note, 
68  L.  R.  A.  294. 
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96  XT.  8.  242-261,  24  I*.  Ed.  473,  LYCOMING  FIRE  INS.  CO.  ▼.  HAVEN. 
Misrepresentations  of  material  facts  avoid  a  policy. 
Approved  in  Adema  v.  Lafayette  etc.  Ins.  Co.,  36  La.  Ann.  665,  ap- 
plying rule  to  misrepresentations  of  interest,  where  true  title  is  required. 

Unless  true  ownership  or  Interest  In  property  Is  required  to  be  specifi- 
cally set  forth,  it  will  generally  be  sufficient  if  insured  has  insurable  interest, 
where  no  inquiries  are  made  at  time. 

Approved  in  McClelland  v.  Greenwich  Ins.  Co.,  107  La.  126,  31  South. 
692,  holding  policy  requiring  no  particular  statement  of  interest  not 
invalidated  by  concealment  of  tax  lien  and  vendor's  lien  on  property; 
Lingenfelter  v.  Phoenix  Ins.  Co.,  19  Mo.  App.  268,  holding  ownership 
at  time  of  loss  sufficient  for  insurable  interest. 

Where  policy  provided  that  if  Interest  of  assured  be  other  than  entire, 
it  must  be  so  represented  to  company  and  expressed  in  policy,  owner  in  fee 
who  insured  leased  buildings  without  any  disclosures  can  recover. 

Approved  in  Medley  v.  German  Alliance  Ins.  Co.,  55  W.  Va.  364,  47 
S.  E.  110,  clause  in  policy  providing  for  unconditional  and  sole  owner- 
ship not  violated  because  insured  had  only  life  estate  encumbered  by 
deed  of  trust  j  Lewis  v.  New  England  Fire  Ins.  Co.,  24  Blatchf.  183,  29 
Fed.  497,  allowing  recovery  by  purchaser  of  property  who  has  paid 
price,  but  not  received  deed;  Washington  Mills  etc.  Mfg.  Co.  v.  Com- 
mercial Fire  Ins.  Co.,  13  Fed.  649,  allowing  recovery  under  policy,  al- 
though land  had  been  sold,  but  without  buildings;  Williams  v.  Buffalo 
etc.  Ins.  Co.,  17  Fed.  65,  allowing  recovery  although  purchase  note  was 
outstanding;  Johannes  v.  Standard  Fire  Office,  70  Wis.  201,  5  Am.  St. 
Rep,  162,  35  N.  W.  300,  and  Loventhal  v.  Home  Ins.  Co.,  112  Ala.  122, 
57  Am.  St.  Rep.  27,  33  L.  R.  A.  264,  20  South.  424,  both  allowing  recov- 
ery to  one  holding  property  under  agreement  for  full  title  on  payment 
of  price;  Dolliver  v.  St.  Joseph  Ins.  Co.,  128  Mass.  316,  35  Am.  Rep. 
S79,  applying  rule  where  there  was  both  mortgage  and  lease  outstand- 
ing; Carson  v.  Jersey  City  Ins.  Co.,  43  N.  J.  L.  305,  39  Am.  Rep.  587, 
allowing  recovery,  although  property  was  mortgaged. 

Insurable  interest  of  lessor  and  lessee.    Note,  20  Am.  Dec.  514. 

When  insurable  interest  must  exist  under  fire  policies.    Note,  52 
L.  R.  A.  331. 

Miscellaneous.  Cited  in  Michigan  etc.  life  Ins.  Co.  v.  Nangle,  130 
Ind.  85. 

95  U.  S.  252-259,  24  L.  Ed.  444,  MTLNER  V.  MEEK. 

On  petition  of  assignee  in  bankruptcy  to  adjust  liens  and  order  sale, 
subpoena  Issuing  is  a  suit  in  equity  and  may  be  appealed  to  Circuit  Court 
and  thence  to  Supreme  Court. 
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Approved  in  In  re  Churchman,  5  Fed.  186, 187,  petition  against  funds, 
in  court,  and  establishing  lien  is  a  suit  barred  in  two  years. 

Distinguished  in  In  re  Scherber,  131  Fed.  124,  where  petition  of 
bankruptcy  trustee  to  recover  preference  by  summary  proceedings  con- 
tained no  allegation  that  respondent's  claim  was  merely  colorable,  and 
respondent  objected  to  form  of  proceeding,  bankruptcy  court  could  only 
proceed  by  plenary  suit. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  I*  R.  A.  843. 

No  appeal  lies  from  supervisory  jurisdiction  of  Circuit  Court. 

Approved  in  Graham  v.  Boston  etc.  R.  R.  Co.,  14  Fed.  762,  reviving 
jurisdiction  of  Circuit  Court  in  bankruptcy;  Cady  v.  Centreville  Knit 
Goods  etc.  Co.,  48  Mich.  137, 11  N.  W.  841,  arguendo. 

Appeal  being  allowed  in  open  court  during  term  decree  rendered,  no 
citation  is  necessary.  . 

Approved  in  McNulta  v.  West  Chicago  Park  Commrs.,  99  Fed.  329,  39 
C.  C.  A.  545,  holding  on  appeal  allowed  in  open  court  from  decree 
against  bank  and  receiver,  no  citation  necessary  to  bring  bank  before 
upper  court;  Leonard  v.  Rodda,  5  App.  D.  C.  263,  applying  rule  where 
appeal  was  taken  in  open  court  from  order  on  return  of  habeas  corpus 
and  prisoner  at  once  rearrested. 

Distinguished  in  In  re  Michie,  116  Fed.  753,  holding  bankruptcy  court 
without  jurisdiction  over  adverse  claims  of  trustee  and  transferee  of 
bankrupt,  and  latter 's  contest  of  trustee's  petition  no  consent  to  juris- 
diction; Kidder  v.  Fidelity  Ins.  etc.  Co.,  105  Fed.  823,  44  C.  C.  A.  593, 
holding  where  one  of  several  interveners  in  equity  suit  appeals  after  the 
term,  he  must  cite  and  serve  notice  on  all  parties  of  record  interested; 
In  re  Baudouine,  101  Fed.  577,  41  C.  C.  A.  318,  holding  stranger  to 
bankruptcy  proceedings  claiming  adversely  assets  of  estate  is  entitled 
to  plenary  suit  and  not  subject  to  summary  proceedings. 

One  lien  creditor  may  appeal  from  decree  determining  priority,  If  lie 
bring  up  enough  to  determine  his  rights. 

Approved  in  In  re  Steuer,  104  Fed.  978,  979,  holding  where  trustee  in 
bankruptcy  files  petition  in  nature  of  bill  in  equity  setting  aside  prefer- 
ence giving  defendant  due  protection,  defendant  contesting  cannot  ob- 
ject thereto;  Mercantile  Trust  Co.  v.  Kanawha  etc.  Ry.  Co.,  58  Fed.  13, 
7  C.  C.  A.  3,  defunct  railroad  without  interest  in  proceeds  need  not  be 
joined  as  appellant  in  decree  against  it;  Louisville  etc  Ry.  Co.  v.  Pope, 
74  Fed.  5,  20  C.  C.  A.  253,  party  not  interested  need  not  be  uselessly 
joined  as  appellant;  Guarantee  Trust  etc.  Co.  v.  Buddington,  23  Fla. 
522,  2  South.  889,  party  aggrieved  by  decree  against  at  same  time;  Hill 
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y.  Chicago  etc.  R.  R.  Co.,  140  U.  S.  54,  85  L.  Ed.  382,  11  Sap.  Ct.  691, 
arguendo. 

05  TJ.  a  259-266,  24  L.  Ed.  495,  CENTRAL  COLORADO  IMF.  CO.  V.  COM- 
'    M18SIONEES  OF  PUEBLQ  COUNTY. 

Where  eleven  leagues  were  confirmed  In  a  larger  strip,  title  to  become 
effective  on  payment  of  costs  of  survey,  title  is  in  Congress  and  cannot  be 
taxed. 

Approved  in  Stearns  v.  Minnesota  ex  rel.  Marr,  179  U.  S.  251,  45 
L.  Ed.  177,  21  Sup.  Ct.  84,  upholding  contracts  between  State  of  Minne- 
sota as  trustee  of  public  land  and  railways  under  Minn.  Sp.  Laws  1865, 
exempting  from  taxes  since  State  may  exempt  public  lands;  United 
States  v.  Milwaukee,  100  Fed.  829,  holding  land  not  subject  to  taxation 
where  title  remains  in  United  States  to  secure  price,  although  govern- 
ment pays  rent  for  use;  Price  v.  Dennis,  159  Ala.  630,  49  South.  250, 
United  States  can  convey  legal  title  to  stranger  at  any  time  before 
equity  of  locator  becomes  complete;  Delinquent  Tax  List  v.  Territory  of 
Arizona,  4  Ariz.  188,  37  Pac.  370,  39  Pac.  328,  tax  on  unconfirmed  Mexi- 
can grant  is  valid;  Colorado  Farm  etc.  Co.  v.  Beerbohm,  43  Colo.  471, 
473,  96  Pac.  445,  446,  upholding  statute  exempting  from  taxation  lands 
sold  for  benefit  of  agricultural  college  so  long  as  title  remained  in  State ; 
Jopling  v.  Chachere,  107  La.  529,  32  South.  245,  holding  confirmation 
by  Congress  of  recognition  of  land  commissioners  of  settlement  of  land 
operated  as  government  grant  making  land  taxable  before  patent  is- 
sued; Catron  v.  LaughUn,  11  N.  M.  632,  72  Pac.  32,  where  New  Mexico 
surveyor-general  recommended  confirmation  of  Mexican  grant  without 
limitation  as  to  quantity,  and  Congress  confirmed  it  as  recommended, 
title  is  valid  as  to  all  land  claimed;  Wildy  v.  Henry,  86  Wash.  389,  150 
Pac.  621,  purchaser  under  act  of  May  2,  1906,  has  no  title  subject  to 
taxation  until  proof  made  of  permanent  improvements;  Page  v.  Pierce 
County,  25  Wash.  10,  64  Pac.  803,  holding  lands  of  Puyallup  reservation 
sold  under  27  Stat.  612,  retaining  vendor's  lien  for  payment  not  tax- 
able to  vendee;  Copp  v.  State,  69  W.  Va.  446,  85  L.  R.  A.  (N.  S.)  669, 
71  S.  E.  583,  land  sold  by  United  States,  legal  title  being  retained  to 
secure  price,  is  not  taxable;  Olds  v.  Little  Horse  Creek  Cattle  Co,,  22 
Wyo.  344,  351,  354,  140  Pac.  1006,  1009,  1010,  State  retains  interest  in 
school  lands  on  which  settler  enters  under  purchase  contract,  and  land 
may  not  be  assessed  for  taxes  as  such,  though  purchaser's  interest  is 
assessable;  Hussman  v.  Durham,  165  U.  S.  147,  41  L.  Ed.  665,  17  Sup. 
Ct.  254,  no  payment  for  land,  title  is  in  government  and  not  subject  to 
taxation;  dissenting  opinion  in  Bolton  v.  Le  Camas  Water  Power  Co.,  10 
Wash.  258,  38  Pac.  1047,  Hershberger  v.  Blewett,  55  Fed.  180,  arguendo. 

IX— 59 
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Distinguished  in  Territory  ▼.  Delinquent  Tax  List  of  Bernalillo  Co., 
12  Nl  M.  70,  73  Pac.  624,  lands  embraced  in  perfect  Spanish-Mexican 
grant  are  taxable,  though  grant  was  under  submission  in  court  of 
private  land  claims  and  patent  not  issued ;  Maish  v.  Arizona,  164  U.  S. 
607,  41  L.  Ed.  570,  17  Sup.  Gt.  197,  definite  Mexican  grant  taxable, 
though  not  confirmed;  Ex  parte  Gaines,  56  Ark.  230, 19  S.  W.  603,  lessee 
of  United  States  of  land  in  Hot  Springs  reservation  subject  to  taxation. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in. which  they  have  no  interest.  Note,  132  Am. 
St.  Rep.  340. 

Property  granted  with  reservation  of  title  or  lien  in  favor  of  public 
as  subject  of  taxation.    Note,  35  L.  £.  A.  (N.  S.)  671,  673. 

95  TJ.  8.  266-268,  24  I*.  Ed.  447,  NIMIOK  v.  COLEMAN. 

Where  Circuit  Court,  exercising  supervisory  jurisdiction  under  bank- 
ruptcy law,  has  dismissed  appeal  from  District  Court,  and  affirmed  order 
settling  trustee's  accounts,  no  appeal  lies  to  Supreme  Court. 

Approved  in  Merchants'  etc.  Nat.  Bank  ▼.  Slagle,  106  TJ.  S.  559,  27 
L.  Ed.  205,  1  Sup.  Ct.  344,  applying  rule  in  case  of  order  distributing 
proceeds  after  sale;  In  re  Herdic,  40  Fed.  361,  arguendo. 

05  V.  8.  269-274,  24  L.  Ed.  410,  BROOKLYN  LIFE  INa  CO.  v.  DUTCHBR. 
Where  company  has  waived  actual  payment  of  money,  and  received 
a  note  as  the  same  thing,  it  is  estopped  to  deny  the  consequence. 

Approved  in  Franklin  Life  Ins.  Co.  v.  Wallace,  93  Ind.  17,  holding 
nonpayment  of  note  does  not  deprive  assured  of  right  to  dividends 
under  mutual  policy;  Kline  v.  Nat.  Benefit  Assn.,  Ill  Ind.  466,  60 
Am.  Rep.  707,  11  N.  E.  622,  holding  nonpayment  of  orders  taken  in  part 
payment  of  premium  will  not  forfeit  policy;  Union  etc.  Life  Ins.  Co.  v. 
Loughmiller,  33  Ind.  App.  313,  69  N.  E.  265,  arguendo. 

Payment  by  commercial  paper.    Note,  35  L.  R.  A.  (N.  8.)  84. 

Interpretation  of  agreement  by  parties  and  their  action  thereunder  are 
important  in  construing  contract. 

Approved  in  Old  Colony  Trust  Co.  v.  Omaha,  230  U.  S.  118,  57  L.  Ed. 
1417,  33  Sup.  Ct.  967,  applying  rule  in  construing  extension  of  electric 
franchise ;  Lowrey  v.  Hawaii,  206  U.  S.  222,  51  L.  Ed.  1083,  27  Sup.  Ct. 
622,  construing  contract  for  maintenance  of  school  transferred  by  mis- 
sion to  government;  Barber  Asphalt  Paving  Co.  v.  St.  Paul,  224  Fed. 
846,  138  C.  C.  A.  558,  construing  contract  requiring  street  contractor 
to  make  repairs;  City  of  Wichita  v.  Wichita  Water  Co.,  222  Fed.  796, 
138  C.  C.  A.  337,  construing  contract  with  water  company  made  by 
franchise  ordinance;  Montgomery  Light  etc.  Co.  v.  Montgomery  Trac- 
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tion  Co.,  219  Fed.  973,  construing  contract  to  furnish  electric  power 
for  period  of  years;  Prudence  Coal  Co.  v.  Perkins,  217  Fed.  574,  133 
C.  C.  A.  421,  construing  lease  of  coal  lands;  Weehawken  Dry  Dock  Co. 
v.  City  of  New  York,  215  Fed.  649,  construing  contract  for  removing 
street  sweepings  by  contractor  using  scows  owned  by  street  department; 
Schupphaus  v.  E.  T.  Du  Pont  De  Nemours  Powder  Co.,  204  Fed.  629, 
construing  contract  for  assignment  of  patents;  Nelson  v.  Ohio  Culti- 
vator Co.,  188  Fed.  624, 112  C.  C.  A.  394,  construing  contract  for  making 
of  machines  under  patents;  Seymour  v.  Warren,  179  N.  Y.  6,  71  N.  E. 
261,  construing  agreement  between  land  owner  and  real  estate  broker  by 
which  latter  agreed  to  take  charge  of  property;  Newport  Waterworks  v. 
Taylor,  34  R.  I.  490,  83  Atl.  837,  construing  contract  for  city  water 
supply ;  City  Messenger  etc.  Co.  v.  Postal  Tel.  Co.,  74  Or.  441,  145  Pac. 
660,  construing  contract  between  telegraph  company  and  messenger  com- 
pany for  delivery  of  telegrams;  Southern  Bitulithic  Co.  v.  Hughston, 
177  Ala.  566,  58  South.  452,  construing  subcontract  for  street  excava- 
tion ;  dissenting  opinion  in  First  Nat.  Bank  v.  Henry,  159  Ala.  391,  49 
South.  105,  majority  construing  terms  of  deposit  by  member  of  firm  of 
his  own  money  for  credit  of  firm,  and  firm  note  therefor;  Gorrell  v. 
Home  Life  Ins.  Co.,  63  Fed..  378,  U  C.  C.  A.  240,  applying  rule  in  action 
on  note;  Willcuts  v.  Northwestern  etc.  life  Ins.  Co.,  81  Ind.  311,  refus- 
ing recovery  of  proportionate  amount  of  policy  after  part  payment  of 
premium ;  Woolsey  v.  Funke,  121  N.  Y.  92,  24  N.  E.  192,  applying  rule 
in  construing  charter-party;  Nicoll  v.  Sands,  131  N.  Y.  24,  29  N.  E.  819, 
construing  contract  between  town  and  waterworks;  Sattler  v.  Hallock, 
160  N.  Y.  301,  54  N.  E.  670,  construing  contract  for  manufacture  and 
sale  of  pickles. 

Distinguished  in  Fairfield  v.  Lowry,  207  Mass.  358,  93  N.  E.  598,  con- 
duct of  parties  held  not  to  affect  terms  where  not  ambiguous. 

Where  receipt  for  full  amount  of  premium  Is  given,  and  note  given  by 
assured  as  for  loan  of  part,  assured  Is  entitled  to  paid-up  policy  pro  tanio, 
without  paying  note,  bat  note  is  Hen  on  policy,  to  be  deducted  from  amount 
finally  payable. 

Approved  in  Hogue  v.  Northwestern  Mut.  Life  Ins.  Co.,  114  Fed.  782, 
holding  policy  for  ten  thousand  dollars  premiums  payable  in  annual 
installments,  cash  and  notes,  to  be  reduced  by  default,  a  valid  policy  to 
extent  of  payments  made,  less  notes;  Arnold  v.  Empire  Mut.  Annuity 
etc.  Ins.  Co.,  3  Ga.  App.  699,  60  S.  E.  476,  note  accepted  in  payment  of 
premium,  though  not  paid  when  due,  avoids  forfeiture  when  policy  does 
not  provide  for  forfeiture  in  such  event;  Hay  v.  Meridian  Life  etc.  Co., 
57  Ind.  App.  547,  101  N.  E.  655,  where  policy  was  dated  back  seven 
years,  agreement  to  pay  premium  for  such  years  making  lien  on  policy 
till  paid  was  "indebtedness  on  account  of  the  policy"  for  purpose  of 
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reducing  extended  insurance  after  default;  Tate  v.  Mutual  Benefit  Life 
Ins.  Co.,  131  N.  C.  391,  42  S.  E.  893,  holding  amount  of  thirty  per  cent 
indebtedness  certificate  in  payment  of  policy  should  be  deducted  from 
amount  of  accumulated  profits  before  any  applied  in  extending  policy; 
McNaughton  v.  Des  Moines  Life  Ins.  Co.,  140  Wis.  223,  122  N.  W.  767, 
where  money  due  and  payable  by  insurer  to  policy-holder  before 
premium  due  insurer  is  presumed  to  have  applied  it  to  premium  to  save 
default;  Gardner  v.  Union  etc.  life  Ins.  Co.,  5  Fed.  433,  holding  loan 
by  company  a  lien  on  paid-up  policy. 

Distinguished  in  Omaha  Nat.  Bank  ▼.  Mutual  etc.  Ins.  Co.,  84  Fed. 
126,  28  C.  C.  A.  300,  refusing  recovery  on  term  insurance  policy  after 
default  of  payment  of  indebtedness. 

Paid-up  and  nonforf eiting  policies.    Note,  15  L.  R.  A.  452. 

96  TJ.  8.  274-279,  24  K  Ed.  344,  KEYSTONE  BRIDGE  CO.  ▼.  PHOENIX 

HtON  GO. 

When  a  claim  Is  explicit  and  clear,  the  patentee  is  bound  by  it,  and 
courts  cannot  alter  or  enlarge  it. 

Approved  in  Thacher  v.  Transit  Const.  Co.,  228  Fed.  907,  applicant 
amending  claims  to  conform  to  decision  that  they  conflicted  with  prior 
patent  is  bound  by  decision;  Evans  v.  Hall  Printing  Press  Co.,  223  Fed. 
542,  139  C.  C.  A.  129,  applying  rule  to  patent  for  rotary  printing 
machine;  Grand  Rapids  Show  Case  Co.  v.  Baker,  216  Fed.  350,  351,  132 
C.  C.  A.  485,  applying  rule  to  patent  for  wardrobe ;  Sherman-Clay  &  Co. 
v.  Searchlight  Horn  Co.,  214  Fed.  92,  130  C.  C.  A.  562,  applying  rule 
to  patent  for  horn  for  talking'-machine ;  Steiger  v.  Waite  Grass  Carpet 
Co.,  213  Fed.  804,  130  C.  C.  A.  456,  applying  rule  to  patents  for  feeding 
device  for  machine  for  making  grass  twine;  Houser  v.  Starr,  203  Fed. 
269,  121  C.  C.  A.  462,  applying  rule  to  patent  for  drawing  instrument; 
Fireball  Gas  Tank  etc.  Co.  v.-  Commercial  Acetylene  Co.,  198  Fed.  655, 
117  C.  C.  A.  354,  applying  rule  to  patent  for  apparatus  for  storing  and 
distributing  acetylene  gas;  United  States  Consol.  Seeded  Raisin  Co.  v. 
Selma  Fruit  Co.,  195  Fed.  269,  115  C.  C.  A.  234,  words  "substantially 
as  set  forth"  at  end  of  claim  in  process  patent  import  into  claim*  par- 
ticulars of  specification  relating  to  process  to  illustrate  operation,  but 
not  function  or  operation  of  mechanism  described;  Union  Paper  Bag 
Mach.  Co.  v.  Advance  Bag  Co.,  194  Fed.  134,  114  C.  C.  A.  204,  applying 
rule  to  patent  for  device  for  making  paper  bags;  Acme  Acetylene  Ap- 
pliance Co.  v.  Commercial  Acetylene  Co.,  192  Fed.  328,  112  C.  C.  A.  573, 
patent  for  apparatus  for  storing  and  distributing  acetylene  gas  held  not 
limited  by  term  of  British  patent  which  is  for  method ;  Jackson  Cushion 
Spring  Co.  v.  D ' Arcy,  181  Fed.  344,  104  C.  C.  A.  170,  applying  rule  to 
patent  for  spiral  upholstery  spring;  Johnson  Furnace  Engineering  Co. 
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v.  Western  Furnace  Co.,  178  Fed.  824,  102  C.  C.  A.  267,  where  claims 
modified  at  request  of  patent  office,  though  under  protest,  patent  is  lim- 
ited to  claims  finally  made;  Standard  Paint  Co.  v.  Bird,  17,5  Fed.  356, 
description  of  patent  process  is  sufficient  when  one  reasonably  skilled  in 
art  may  practice  process,  and  others  know  with  reasonable  certainty 
whether  they  are  infringing  it;  National  Enameling  etc.  Co.  v.  New 
England  Enameling  Co.,  151  Fed.  23,  80  C.  C.  A.  485,  and  Corrington  v. 
Westinghoose  Air  Brake  Co.,  173  Fed.  77,  both  holding  resort  may  be 
had  to  specifications  to  limit  claim  but  not  to  enlarge  it;  Union  Carbide 
Co.  v.  American  Carbide  Co.,  172  Fed.  134,  patent  covering  as  a  new 
product  crystalline  calcium  carbide  held  limited  to  crystalline  aggregate 
described  in  claims;  Sharp  v.  Bellinger,  168  Fed.  302,  303,  applying  rule 
to  patent  for  improvement  to  fire-escape;  General  Sub-Const.  Co.  v. 
Netcher,  167  Fed.  <558,  feature  of  process  not  covered  by  claims  but 
recommended  in  specifications  cannot  be  read  into  claims;  Stafford  v. 
Morris,  161  Fed.  120,  what  is  not  claimed  even  if  patentable  is  deemed 
surrendered  to  public;  Dey  Time  Register  Co.  v.  Syracuse  Time  Re- 
corder Co.,  161  Fed.  112,  88  C.  C.  A.  275,  applying  rule  to  patent  for 
workman's  time  recorder;  Hardison  v.  Brinkman,  156  Fed.  967,  87 
C.  C.  A.  8,  applying  rule  to  patents  for  automatic  casting  perforator  for 
deep  wells;  Smith  etc.  Co.  v.  E.  C.  Stearns  &  Co.,  160  Fed.  501,  apply- 
ing rule  to  patent  for  saw  guide ;  Universal  Brush  Co.  v.  Sonn,  154  Fed. 
669,  83  C.  C.  A.  422,  applying  rule  to  patent  for  method  of  making 
brushes;  Cortis  v.  American  Street  Lamp  etc.  Co.,  145  Fed.  517,  Cortis 
patent  No.  613,648,  for  electric  lamp,  not  infringed  by  device  of  Momand 
patent  No.  781,613;  Cincinnati  Ry.  Supply  Co.  v.  American  Hoist  etc. 
Co.,  143  Fed.  325,  74  C.  C.  A.  522,  holding  Crosby  patent  No.  388,840, 
for  wire  rope  clamp,  limited  in  view  of  prior  act;  Pelton  Water  Wheel 
Co.  v.  Abner  Doble  Co.,  141  Fed.  664,  construing  Krase  patent 
No.  633,962,  for  water-wheel  casing;  B.  F.  Avery  &  Sons  v.  J.  I.  Case 
Plow  Works,  139  Fed.  886,  construing  Avery  patent  No.  650,771,  for 
double  mold  board  plow;  Jones  v.  Davis,  138  Fed.  62,  63,  70  C.  C.  A. 
558,  construing  Lattimore  patent  No.  415,720,  for  lantern  holder  for 
miners'  caps;  Lanyon  Zinc  Co.  v.  Brown,  129  Fed.  915,  64  C.  C.  A.  344, 
holding  Brown  patent  No.  471,264,  for  ore-roasting  furnace,  not  in- 
fringed by  device  of  Cappeau  patent  No.  691,112;  United  States  Peg- 
Wood  S.  etc.  L.  B.  Co.  v.  B.  F.  Sturtevant  Co.,  122  Fed.  472,  holding 
anticipation  of  patent  not  prevented  by  omitting  possible  use  of  article 
beyond  utility  of  infringed  since  claims  govern;  Lamb  Knit  Goods  Co. 
v.  Lamb  Glove  &  Mitten  Co.,  120  Fed.  269,  56  C.  C.  A.  547,  holding 
patent  limited  by  claims  construed  with  specifications,  as  where  blanks 
in  glove  patent  had  to  be  knitted,  leaving  out  word  "knitted"  immate- 
rial; Westinghouse  Air  Brake  Co.  v.  New  York  Air  Brake  Co.,  119  Fed. 
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884,  56  C.  C.  A.  404,  limiting  Westinghouse  &  Moore  patent  401,910, 
for  equalizing  pressure  in  air  brakes,  claims  4  and  8,  holding  not  in- 
fringed by  j>atent  doing  same  work  differently;  Durfee  v.  Bawo,  118 
Fed.  858,  holding  American  invention  limited  by  claims,  though  broad 
enough  to  include  previous  patent  granted  in  England  to  same  inventor; 
Dowagiac  Mfg.  Co.  v.  Brennan,  118  Fed.  147,  holding  mere  production 
of  pressure  by  spring  not  patentable,  but  combination  of  old  elements 
in  new  way  not  infringement  on  prior  patent;  Schreiber  etc.  Mfg.  Co. 
v.  Adams  Co.,  117  Fed.  833,  834,  54  C.  C.  A.  128,  holding  Farwell  patent 
493,548,  for  adjustable  stove  damper,  limited  by  claims  to  damper  with 
a  grooved  rod,  not  infringed  by  round  rod;  Henry  Huber  Co.  v.  J.  L. 
Mott  Iron  Works,  113  Fed.  604,  holding  claims  of  Beaumont  patent 
555,033,  improving  hot-water  fixtures,  cannot  be  construed  to  cover  all 
devices  wherein  steam  and  water  are  turned  on  simultaneously;  Safety 
Oiler  Co.  v.  Scovill  Mfg.  Co.,  110  Fed.  205,  holding  limitation  inserted 
in  application  by  amendment  after  rejection  by  patent  office  limits 
patent  regardless  of  requirements  of  prior  art;  Moore  v.  Eggers,  107 
Fed.  496,  46  C.  C.  A.  425,  limiting  Moore  patent  for  improvement  in 
hoisting  apparatus  by  prior  art  and  language  of  claim  1,  specifying  car 
"with  open  base";  Bracewell  v.  Passaic  Print  Works,  107  Fed.  480, 
holding  patentee  after  claim  of  process  met  by  prior  art,  reduced  to 
formula,  cannot  limit  claim  to  formula  unless  claim  be  specific,  in  ex- 
cluding process  in  interpretation;  Peifer  v.  Brown  &  Co.,  106  Fed.  940, 
holding  Peifer  patent  411,226,  for  improvement  in  metallurgical  fur- 
naces, confined  by  its  terms  to  particular  construction  shown,  which  was 
not  infringed  by  Howatson  British  patent;  Stokes  Bros.  Mfg.  Co.  v. 
Heller,  101  Fed.  267,  41  C.  C.  A.  335,  holding  Stokes  patents  for  im- 
proving rasp-cutting  machines  confined  to  specific  claims,  and  infringe- 
ments determined  by  such  claims ;  Bowers  v.  Pacific  Coast  Dredging  etc. 
Co.,  99  Fed.  747,  holding  Parker  patent  for  swinging  dredgeboat  from 
side  to  side  equivalent  of  Bowers  patent  previously  granted,  as  claims 
embodying  latter  were  construed ;  Delaware  etc.  R.  R.  Co.  v.  Mellon,  104 
U.  S.  118,  26  L.  Ed.  642,  applying  rule  to  patent  for  attaching  tires  to 
locomotive  wheels;  Polsdorfer  v.  St.  Louis  etc.  Works,  37  Fed.  58,  and 
Duff  v.  Sterling  Pump  Co.,  107  U.  S.  639,  27  L.  Ed.  518,  2  Sup.  Ct.  490, 
both  construing  washboard  patent ;  Yale  Lock  Co.  v.  Greenleaf ,  117  U.  S. 
559,  29  L.  Ed.  953,  6  Sup.  Ct.  848,  holding  patent  on  locks  void ;  White 
v.  Dunbar,  119  U.  S.  52,  30  L.  Ed.  305,  7  Sup.  Ct.  75,  holding  reissue 
enlarging  original  claim  void;  McClain  v.  Ortmayer,  141  U.  S.  424,  35 
L.  Ed.  802,  12  Sup.  Ct.  77,  construing  patent  for  horse-collar  pads; 
Coupe  v.  Royer,  155  U.  S.  576,  39  L.  Ed.  267,  15  Sup.  Ct.  204,  holding 
claim  for  machine  with  vertical  shaft  does  not  include  horizontal 
shafts;  Union  Paper  Bag  etc.  Machine  Co.  v.  Pultz  &  Walkley  Co.,  16 
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Blatchf.  77,  Fed.  Cas.  14,393,  construing  patent  for  paper-bag  machine; 
Fetter  v.  Newhall,  20  Fed.  113,  restricting  patent  for  drive-screw; 
Thompson  v.  Gildersleeve,  34  Fed.  45,  construing  patent  for  leather- 
sewing  machine ;  Dickinson  v.  Parker,  38  Fed.  412,  construing  patent  for 
syringe ;  Sackett  v.  Smith,  42  Fed.  852,  construing  patent  for  fountain- 
pens;  National  Progress  Bunching  Mach.  Co.  v.  John  B.  Williams  Co., 
44  Fed.  194,  12  L.  R.  A.  110,  construing  patent  for  cigar-bunching 
machine;  Smith  v.  Putnam,  45  Fed.  203,  holding  patent  claiming  two- 
jet  water-closet  not  infringed  by  one-jet  closet;  Maddock  v.  Coxon,  45 
Fed.  579,  582,  construing  patent  on  flushing  device  for  water-closets; 
Johnson  Co.  v.  Pacific  Rolling  Mills  Co.,  47  Fed.  589,  construing  patent 
for  street  railway  rails ;  Brown  Mfg.  Co.  v.  David  Bradley  Mfg.  Co.,  51 
Fed.  227,  construing  patent  for  cultivator  couplings;  Stutz  v.  Robson, 
54  Fed.  507,  construing  patent  on  coal-washing  machines;  Curtis  v.  At- 
lanta etc.  R.  Co.,  56  Fed.  600,  construing  patent  for  rail  supports; 
Brown  v.  Stillwell  etc.  Mfg.  Co.,  57  Fed.  740,  6  C.  C.  A.  528,  construing 
boiler  patent ;  Parry  Mfg.  Co.  v.  Hitchcock  Mfg.  Co.,  58  Fed.  404,  con- 
struing patent  for  sulkies;  Lewis  v.  Pennsylvania  Steel  Co.,  59  Fed.  132, 
8  C.  C.  A.  41,  construing  patent  on  rolling-mill  machine;  Lamson  Cash 
Ry.  Co.  v.  Godehard,  59  Fed.  780,  8  C.  C.  A.  265,  construing  patent  for 
cash  carriers;  H.  W.  Johns  Mfg.  Co.  v.  Robertson,  60  Fed.  906,  con- 
struing patent  for  steam- joint  packing;  Gerard  v.  Diebold  Safe  etc.  Co., 
61  Fed.  211,  9  C.  C.  A.  451  (affirming  54  Fed.  890,  4  C.  C.  A.  644),  con- 
struing patent  on  safes;  Durand  v.  Schulze,  61  Fed.  820,  10  C.  C.  A. 
97,  holding  claim  for  process  does  not  cover  the  product;  Stirrat  v.  Ex- 
celsior Mfg.  Co.,  61  Fed.  985,  10  C.  C.  A.  216,  construing  patent  for 
stove  water-backs;  Frank  v.  Mockridge  Mfg.  Co.,  65  Fed.  524,  constru- 
ing patent  for  cuff-fastener;  Buffington's  Iron  Bldg.  Co.  v.  Eustis,  65 
Fed.  808,  13  C.  C.  A.  143,  construing  patent  for  improvements  in  iron- 
building  construction;  Westinghouse  v.  Boyden  etc.  Co.,  66  Fed.  1003, 
construing  air-brake  patent;  New  Home  etc.  Mach.  Co.  v.  Singer  Mfg. 
Co.,  68  Fed.  226,  and  Cramer  v.  Fry,  68  Fed.  212,  both  construing  patent 
for  sewing  machine  treadles;  New  Departure  Bell  Co.  v.  Hardware 
Specialty  Co.,  69  Fed.  155,  construing  patent  for  bicycle  bells;  Thomson- 
Houston  Electric  Co.  v.  Elmira  etc.  Ry.  Co.,  69  Fed.  266,  construing 
patent  for  electric  railway  trolleys;  M'Cormick  etc.  Mach.  Co.  v.  Ault- 
man  &  Co.,  69  Fed.  394,  16  C.  C.  A.  259,  construing  patent  on  grain- 
binding  machines;  Stirling  Co.  v.  Pierpoint  Boiler  Co.,  72  Fed.  788, 
construing  patent  for  water-tube  boilers;  M 'Bride  v.  Kingman,  72  Fed. 
910,  construing  patent  for  plows ;  Engle  Sanitary  etc.  Co.  v.  Elwood,  73 
Fed.  485,  construing  patent  for  garbage-burning  ovens;  Seabury  v. 
Johnson,  76  Fed.  459,  construing  patent  for  improved  disinfectant; 
Adams  Electric  Ry.  Co.  v.  Lindeil  Ry.  Co.,  77  Fed.  451,  23  C.  C.  A.  223, 
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construing  patent  on  electric  motors  for  street-cars ;  Bandy  Mfg.  Co.  t. 
Detroit  etc.  Co.,  94  Fed.  540,  36  C.  C.  A.  375,  construing  patent  for 
workmen's  time  recorder;  Union  Writing-Mach.  Co.  v.  Domestic  Sewing 
Mach.  Co.,  95  Fed.  144,  construing  patent  for  typewriters. 

Modified  in  Reece  Button  Hole  Mach.  Co.  v.  Globe  Button  Hole  Mach. 
Co.,  61  Fed.  963,  10  C.  C.  A.  194,  holding  claim  includes  equivalents. 

Distinguished  in  Wm.  B.  Scaife  &  Sons  Co.  v.  Falls  City  Woolen 
Mills,  209  Fed.  216, 126  C.  C.  A.  304,  in  construing  claim  ambiguous  in 
respect  to  given  element,  element  will  be  implied  if  its  presence  is 
necessary  to  distinguish  it  from  other  claims;  Benbow-Brammer  Mfg. 
Co.  v.  Simpson  Mfg.  Co.,  132  Fed.  615,  holding  Schroeder  patent  No. 
535,465,  for  washing-machine,  infringed;  Kinloch  Tel.  Co.  v.  Western 
Electric  Co.,  113  Fed.  655,  51  C.  C.  A.  362,  holding  patent  for  new 
machine,  though  limited  by  claims,  includes  every  mechanical  equiva- 
lent; Metallic  Extraction  Co.  v.  Brown,  104  Fed.  354,  43  C.  C.  A.  568, 
holding  claims  specifying  position  of  roasting  chamber  in  Brown  patent 
471,264,  not  essential  feature  of  invention,  where  construction  would 
deprive  inventor  of  benefit  of  invention. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  270. 

Inadvertent  omission  In  extent  of  claims  should  be  corrected  by  sur- 
render of  patent  and  application  for  reissue. 

Approved  in  Dey  Time-Register  Co.  v.  W.  H.  Bundy  Recording  Co., 
169  Fed.  813,  construing  Dey  patent  No.  786,011,  for  improvement  in 
workmen's  time-recorders. 

Patent  office  must  examine  claim  and  make  it  conform -to  what  patentee 
is  entitled. 

Approved  in  Merritt  v.  Middleton,  55  Fed.  977,  and  Blades  v.  Rand, 
McNally  Co.,  27  Fed.  97,  both  restricting  patent  to  claim,  as  allowed 
by  patent  office  and  accepted  by  patentee. 

Defendant  may  show  prior  use  and  history  of  the  art  to  assail  validity 
of  patent,  or  to  restrain  its  construction,  and  plaintiff  may  resort  to  same 
kind  of  evidence  in  rebuttal. 

Approved  in  Union  Gas-Engine  Co.  v.  Doak,  88  Fed.  90,  holding 
patent  for  improved  gas-engines  void;  Pennsylvania  R.  R.  Co.  v.  Loco- 
motive Engine  Safety  Truck  Co.,  110  U.  S.  494,  28  L.  Ed.  223,  4  Sup. 
Ct.  222,  holding  patent  for  locomotive  trucks  void. 

95  U.  8.  279-285,  24  I*.  Ed.  431,  UNION  PACIFIC  E.  E.  CO.  v.  STEWART. 
It  is  duty  of  appellant  to  see  that  record  is  proper;  cost  divided  for 
record  burdened  with  much  repetition  and  irrelevant  matter. 

Approved  in  Rodgers  v.  United  States,  152  Fed.  426,  81  G.  C.  A.  568, 
and  State  of  Kansas  v.  Meriwether,  171  Fed.  42,  96  C.  C.  A.  281,  both 


937  CAMBUSTON  v.  UNITED  STATES.    96  U.  S.  285-288 

directing  dismissal  unless  appellant  perfect  record  as  directed;  In  re 
A.  L.  Robertshaw  Mfg.  Co.,  135  Fed.  223,  where  parties  to  bankruptcy 
appeal  do  not  agree  as  to  contents  of  appeal  record,  it  is  duty  of  ap- 
pellant to  file  praecipe  pointing  out  specifically  what  records  should 
be  certified;  Williams  Bros.  v.  Savage,  120  Fed.  498,  56  C.  G.  A.  647, 
dismissing  appeal  from  bankrupt's  discharge  where  record  certified 
by  clerk  did  not  show  filing  of  record  or  transcript  as  required;  Teller 
v.  United  States,  111  Fed.  120,  49  C.  C.  A.  263,  holding  where  appel- 
lant's praecipe  omits  opinion  of  trial  court,  clerk  must  supply  it  under 
rule  14,  31  C.  C.  A.  125,  and  appellant  cannot  strike  from  record; 
Nashua  etc.  B.  Corp.  v.  Boston  etc.  B.  Corp.,  61  Fed.  244,  9  C.  C.  A. 
468,  and  Redfield  v.  Parks,  130  U.  S.  625,  32  L.  Ed.  1054,  9  Sup.  Ct.  643, 
duty  on  him  to  take  writ  to  see  that  record  is  proper;  Ball  etc.  Fastener 
Co.  y.  Kraetzer,  150  U.  S.  118,  37  L.  Ed.  1021,  14  Sup.  Ct.  50,  imposing 
part  costs  on  appellee  for  inserting  unnecessary  matter;  United  States 
Sugar  Refinery  v.  Providence  Steam  6  Gas  Pipe  Co.,  62  Fed.  382,  10 
C.  C.  A.  422,  allowing  responsibility  for  voluminous  record  to  be  shown 
to  court  by  affidavit  or  other  proof;  Buroham  v.  North  Chicago  etc. 
Ry.  Co.,  87  Fed.  170,  30  C.  C.  A.  594,  clerk  may  require  praecipe  of 
appellant  what  transcript  shall  contain;  Stark  v.  Hill,  31  Mo.  App. 
109,  appellant  pays  part  cost  on  reversal  for  encumbering  record  over 
objection. 

96  TJ.  8.  285-288,  24  L.  Ed.  448,  CAMBUSTON  ▼.  UNITED  8TATE& 

Appeals  must  be  brought  within  live  years  after  entry  of  decree,  and 
are  not  suspended  by  application  for  new  trial  not  made  within  forty-two 
days. 

Approved  in  Rutherford  v.  Pennsylvania  Mut.  Life  Ins.  Co.,  1  Mc- 
Crary,  123,  1  Fed.  459,  writ  of  error  within  sixty  days  of  overruling 
of  motion  for  new  trial  is  a  supersedeas;  Alexander  v.  United  States, 
57  Fed.  831,  6  C.  C.  A.  602,  time  for  writ  of  error  does  not  run  till 
motion  for  new  trial  is  disposed  of;  dissenting  opinion  in  Sanborn  v. 
Bay,  194  Fed.  47,  48,  114  C.  C.  A.  57,  majority  holding  judgment  not 
final  for  purpose  of  writ  of  error  until  decision  rendered  on  motion 
for  new  trial. 

Distinguished  in  Sanborn  v.  Bay,  194  Fed.  44,  114  C.  C.  A.  57,  hold- 
ing judgment  not  final  for  purpose  of  writ  of  error  till  decision  rendered 
on  motion  for  new  trial. 

Computation  of  time  for  appeal  or  writ  of  error  as  affected  by 
motion  for  new  trial  or  rehearing.    Note,  3  Ann.  Oas.  631. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  846,  849. 
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No  appeal  lies  from  order  refusing  new  trial 

Approved  in  Willis  v.  Davis,  184  Fed.  890, 107  C.  C.  A.  211,  following 

rule. 

96  U.  S.  289-294,  24  L.  Ed.  496,  BEOKWFFH  V.  TALBOT. 

Agreement  signed  by  plaintiffs,  in  defendant's  possession  for  two  years, 
and  referred  to  by  him  in  signed  letter  as  "the  agreement,"  is  sufficient 
memorandum  of  contract  not  to  be  performed  in  a  year. 

Approved  in  Thomas  B.  Whitted  &  Co.  v.  Fairfield  Cotton  Mills, 
210  Fed.  734,  128  C.  C.  A.  219,  evidence  held  sufficient  to  submit  to 
jury  on  question  whether  contract  was  sufficient  under  statute  of  frauds, 
though  formal  writing  not  executed ;  Thomas  J.  Baird  Inv.  Co.  v.  Harris, 
209  Fed.  295,  126  C.  C.  A.  217,  agreement  to  sell  land  where  terms 
left  to  future  settlement  held  sufficient  when  recognized  in  writings  by 
party  to  be  charged  containing  explicit  terms;  McClurg  v.  Crawford, 
209  Fed.  344,  126  C.  C.  A.  266,  holding  contract  for  sale  of  realty  made 
up  by  correspondence  valid  under  statute  of  frauds;  Albion  Lumber 
Co.  v.  Lowell,  20  Cal.  App.  795,  130  Pac.  864,  parol  evidence  admitted 
to  identify  subject  matter  oi  unsigned  contract  referred  to  in  letter; 
Timmons  v.  Bostwick,  141  Ga.  720,  82  S.  E.  32,  holding  parol  evidence 
inadmissible  under  facts  to  show  second  writing,  not  referring  to  first, 
was  acceptance  of  offer  in  first;  Warner  v.  Marshall,  166  Ind.  110,  75 
N.  £.  588,  contract  to  convey  realty  made  out  from  correspondence; 
Lynn  v.  Richardson,  151  Iowa,  288,  130  N.  W.  1098,  correspondence 
held  insufficient  to  constitute  written  contract  of  sale ;  Stern  v.  Deutsch, 
9  Kan.  App.  221,  59  Pac.  688,  admitting  parol  evidence  to  explain 
ambiguities  in  guaranty  contract;  Nickerson  v.  Weld,  204  Mass.  356, 
90  N.  £.  591,  contract  for  sale  of  land  made  out  by  connecting  agree- 
ment for  sale  and  deed;  Atwood  v.  Rose,  32  Okl.  362,  122  Pac.  932, 
complete  contract  made  out  of  letters,  telegrams  and  writings  related 
to  subject  matter;  Halsell  v.  Renfrow,  14  Okl.  686,  78  Pac.  121,  con- 
struing correspondence  and  telegrams  as  not  constituting  sufficient 
memorandum  of  agreement  to  sell  land  as  satisfies  statute  of  frauds; 
Flegel  v.  Dowling,  54  Or.  50,  1S5  Am.  St.  Rep.  812,  19  Ann.  Gas.  1159, 
102  Pac.  181,  connecting  separate  writings  by  parol  to  make  out  con- 
tract ;  Ryan  v.  United  States,  136  U.  S.  83,  34  L.  Ed.  453,  10  Sup.  Ct. 
918,  complete  contract  may  be  gathered  from  letters  and  telegrams 
connected ;  Bayne  v.  Wiggins,  139  U.  S.  215,  85  L.  Ed.  146,  11  Sup.  Ct. 
523,  letter  in  reply  to  insufficiently  acknowledged  deed  is  sufficient; 
Bibb  v.  Allen,  149  U.  S.  496,  37  L*  E<L  825,  13  Sup.  Ct.  955,  slip  con- 
tracts, in  form  prescribed  by  cotton  exchange,  are  sufficient  memo- 
randa; Jenkins  v.  Harrison,  66  Ala.  360,  undelivered  deed  may  supply 
want  of  description  in  memoranda,  connection  being  shown  by  parol 
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proof  of  circumstances;  Oliver  v.  Alabama  etc.  Life  Ins.  Co.,  82  Ala. 
426,  2  South.  449,  writings  must  be  connected  by  clear  reference,  but 
parol  is  admissible  to  identify  writing  referred  to;  White  v.  Breen, 
106  Ala.  169,  32  L.  R.  A.  129,  19  South.  61,  correspondence  herein  con- 
stituted power  of  attorney  and  described  land  under  statute;  Strouse 
v.  Elting,  110  Ala.  140,  142,  20  South.  126,  127,  allowing  contract  of 
guaranty  from  letters;  Forst  v.  Leonard,  112  Ala.  304,  20  South.  589, 
identification  of  two  papers  in  relation  to  each  other  may  be  shown 
by  parol;  St.  Louis  etc.  By.  Co.  v.  Beidler,  45  Ark.  28,  allowing  memo- 
randum on  several  papers,  mutual  relation  appearing  on  face;  Free- 
land  v.  Ritz,  154  Mass.  259,  26  Am.  St.  Rep.  246,  12  L.  R.  A.  561,  28 
N.  E.  227,  one  of  series  of  papers  signed  by  party  to  be  charged  is 
sufficient;  Boeckeler  v.  McGowan,  12  Mo.  App.  508,  memorandum  on 
two  papers  must  refer  with  reasonable*  certainty  one  to  the  other; 
Louisville  Asphalt  Varnish  Co.  v.  Lorick,  29  S.  C.  538,  539,  2  L,  R.  A. 
215,  8  S.  E.  10,  11,  order  sent  by  salesman  of  plaintiff  and  counter- 
manded over  signature  of  defendant  is  sufficient  writing. 

Distinguished  in  Grafton  v.  Cummings,  99  U.  S.  112,  25  L.  Ed.  369, 
the  party  not  signing  must  be  identified  without  parol  proof;  American 
etc.  Leather  Co.  v.  Porter,  94  Iowa,  120,  62  N.  W.  659,  list  of  property 
with  price  signed  by  vendor,  entered  in  buyer's  book,  and  letter  by 
vendor  with  terms,  in  insufficient. 

Disapproved  in  Brown  v.  Whipple,  58  N.  H.  232,  writing  is  no  part 
of  memoranda  unless  signed  by  party  to  be  charged  or  made  a  part 
of  signed  writing. 

Memorandum  under  statute  of  frauds.    Note,  47  Am.  Bep.  533. 

When  the  consideration  of  a  contract  must  be  expressed,  and  what 
is  a  sufficient  expression  of  it.    Note,  60  Am.  St.  Bep.  437. 

Generally  collateral  papers  adduced  to  supply  defect  of  signature,  by 
party  to  be  charged  under  statute,  should  show  reference  to  the  agreement 
without  parol. 

Approved  in  Stern  ▼.  Deutch,  9  Kan.  App.  221,  59  Pac.  688,  admit- 
ting parol  evidence  to  explain  or  supplement  statements  in  memoran- 
dum of  guaranty;  Peycke  v.  Ahrens,  98  Mo.  App.  459,  72  S.  W.  152, 
holding  several  telegrams  and  letters  combined  to  show  contract  for 
sale  of  cabbage  to  satisfy  statute  of  frauds;  Darling  v.  dimming,  92 
Va.  524,  23  S.  E.  881,  unsigned  agreement,  referred  to  as  our  "under- 
standing," is  not  sufficient  reference. 

Several  writings  as  memorandum  within  statute  of  frauds.    Note, 
2  Ann.  Oas.  294. 

Where  several  perform  services,  each  to  get  one-third  of  increase,  there 
is  no  partnership. 
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Approved  in  Shelinsky  v.  Foster,  87  Conn.  97,  Ann.  Oas.  19140,  1007, 
87  Atl.  37,  where  contract  to  sell  realty  refers  to  deed,  what  deed  re- 
ferred to  may  be  shown  by  parol;  Meehan  v.  Valentine,  145  U.  S.  620, 
36  L.  Ed.  840,  12  Sup.  Ct.  973,  loan  oi  money  for  share  in  profits  and, 
if  none,  interest,  is  no  partnership. 

What  constitutes  a  partnership.    Note,  115  Am*  St.  Rep.  4S9. 

Effect  of  agreement  to  share  profits  to  create  partnership.    Note, 
18  L.  R.  A.  (N.  S.)  975,  1032,  1037. 

Validity  of  oral  lease.    Note,  15  E.  R.  O.  358. 

95  U.  a  294-296,  24  I*.  Ed.  436,  PEARSON  T.  YEWDALU 

In  appeal  from  compensation  allowed  in  condemnation  proceedings 
brought  by  a  city,  the  viewers  represent  the  municipality,  and  it  Is  a  neces- 
sary party. 

Approved  in  Norfolk  etc.  Turnpike  Co.  v.  Virginia,  225  U.  S.  267, 
56  L.  Ed.  1085,  32  Sup.  Ct.  8?8,  where  proceeding  is  prosecuted  in  be- 
half of  State,  though  not  named  as  party,  and  State  named  in  papers 
on  appeal,  motion  to  dismiss  on  ground  the  State  not  party  will  not 
prevail. 

,  Amendment  of  writ  of  error  as  to  parties  being  discretionary  disallowed 
where  questions  raised  have  been  often  decided. 

Approved  in  Slater  v.  Hamacher,  15  App.  D.  C.  299,  allowing  amend- 
,  ment  to  appeal  by  citing  omitted  necessary  parties;  Huebschmann  v. 
Von  Cotzhausen,  107  Wis.  73,  82  N.  W.  723,  holding  under  Wis.  Rev. 
Stats.  §  3075,  where  tenant  in  ejectment  suit  not  joined  in  writ  of  error, 
defect  of  parties  waived  by  failure  to  notice;  Walton  v.  Marietta  Chair 
Co.,  157  U.  S.  347,  39  L.  Ed.  727,  15  Sup.  Ct.  628,  allowing  amendment 
by  substituting  name  of  succeeding  administrator;  Cotter  v.  Alabama 
etc.  R.  Co.,  61  Fed.  750,  10  C.  C.  A.  35,  Circuit  Court  of  Appeals  may 
affix  seal  to  writ  otherwise  formal. 

Distinguished  in  Weems  v.  Watson,  91  Tex.  40,  40  S.  W.  724,  writ  of 
error  cannot  be  amended  in  Texas. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  839,  840,  856. 

Seventh  amendment,  relating  to  jury  trials,  only  applies  to  Federal 
courts. 

Approved  in  Alford  v.  State,  170  Ala.  224,  Ann.  Gas.  19120,  1093,  54 
South.  227,  and  Ex  parte  Simmons,  5  Okl.  Cr.  438,  115  Pac.  396,  both 
following  rule;  St.  Louis  etc.  R.  Co.  v.  Brown,  45  Okl.  162,  144  Pac. 
1081,  and  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  217,  Ann. 
Gas.  1916E,  505,  60  L.  Ed.  963,  36  Sup.  Ct.  595,  both  holding  verdict 
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less  than  unanimous  in  State  court  in  suit  under  employers'  liability 
act,  which  is  good  under  State  law,  does  not  violate  seventh  amend- 
ment; Tilley  v.  Co*,  119  Ga.  870,  47  S.  E.  221,  upholding  Civ.  Code, 
1895,  §  5331,  authorizing  direction  of  verdict  where  there  is  no  conflict 
in  evidence;  Bothwell  v.  Boston  Elevated  Ry.  Co.,  215  Mass.  471,  Ann. 
Gas.  1914D,  275,  102  N.  E.  667,  State  practice  as  to  directed  verdict  not 
governed  by  seventh  amendment;  Scribner  v.  State,  9  Okl.  Cr.  476,  132 
Pac.  937,  provision  of  Federal  Constitution  as  to  unanimity  is  not  con- 
trolling in  State  courts;  State  v.  McDowell,  61  Wash.  399,  Ann.  Cas. 
1912C,  782,  82  L.  R.  A.  (N.  S.)  414,  112  Pac.  621,  Anderson  v.  State, 
8  Okl.  Cr.  109,  Ann.  Gas.  19140,  314,  126  Pac.  848,  both  holding  sixth 
amendment  does  not  control  prosecutions  in  State  courts;  Hall  v.  Arm- 
strong, 65  Vt.  424,  20  L.  R.  A.  368,  26  Atl.  593,  and  Spies  v.  Illinois,  123 
U.  S.  166,  31  L.  Ed.  86,  8  Sup.  Ct.  24,  first  ten  amendments  only  operate 
on  national  government;  Talton  v.  Mayes,  163  U.  S.  382,  41  L.  Ed.  198, 
16  Sup.  Ct.  989,  amendment  5,  as  to  grand  jury,  does  not  apply  to  crimes 
against  Cherokee  nation;  State  v.  Boswell,  104  Ind.  542,  4  N.  E.  676, 
criminal  may  be  proceeded  against  by  information  in  States;  People 
v.  Fish,  125  N.  Y.  151,  26  N.  $.  323,  deposition  of  witness  before  magis- 
trate, who  has  been  cross-examined  or  opportunity  given,  is  admissible; 
In  re  McKee,  19  Utah,  238,  57  Pac.  25,  jury  may  consist  of  eight. 

Distinguished  in  United  States  v.  Debs,  64  Fed.  753,  contempt  of 
court,  though  also  crime,  may  be  tried  by  court. 

General  scope  of  constitutional  provisions  guaranteeing  right  of 
trial  by  jury.    Note,  1  Ann,  Gas.  704. 

Compulsory  reference  as  denial  of  jury  trial.    Note,  25  L.  R.  A.  68. 

Constitutionality  of  compulsory  reference  in  actions  at  law.    Note, 

13  L.  R.  A.  (N.  S.)  146. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note, 

14  L.  R.  A.  601. 

Providing  for  inquiry  as  to  damages  in  condemnation  proceedings  under 
eminent  domain,  before  competent  court,  and  allowing  appeal,  is  dne  process 
of  law. 

Approved  in  Fitzpatrick  v.  Graham,  119  Fed.  354,  56  C.  C.  A.  95, 
holding  since  lower  court  has  no  power  to  amend  writ  of  error  by 
striking  names  therefrom,  all  parties  having  joined  appellate  court  has 
jurisdiction;  Oskamp  v.  Lewis,  103  Fed.  909,  holding  Ohio  Rev.  Stats., 
§  5848,  giving  owner  right  to  test  validity  of  assessment,  provided  due 
process  of  law  where  assessments  made  without  notifying  owner;  Toust 
v.  Willis,  5  Okl.  416,  49  Pac.  1014,  upholding  act  of  1895,  relating  to 
appeals  from  Justices'  Courts,  and  providing  for  entry  of  judgment 
against  sureties  on  appeal  bond  on  motion,  as  to  bond  given  prior  to 
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enactment  of  statute;  Rembert  v.  Rembert,  84  S.  C.  12,  65  S.  E.  832, 
order  at  chambers  granting  alimony  pending  suit  made  on  notice,  is 
not  violative  of  due  process;  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S. 
169,  41  L.  Ed.  892,  17  Sup.  Ct.  67,  holding  hearing  given,  on  due  notice, 
is  due  process  of  law ;  Board  of  Directors  of  Alfalfa  Irr.  Dist.  v.  Collins, 
46  Neb.  422,  64  N.  W.  1089,  bonds  for  irrigation  district,  allowing  hear- 
ing before  court  on  notice,  is  not  without  due  process;  State  v.  Osh- 
kosh,  84  Wis.  568,  54  N.  W.  1101,  assessment  in  condemnation  need  not 
be  by  jury. 

Law  of  the  land.    Note,  24  £m.  Dec.  543. 

95  U.  8.  297-303,  24  L.  Ed.  477,  EASTERN  TRANSP.  LINE  v.  HOPE. 

Towboat  captain  may  give  opinion  as  to  safety  of  arranging  tow  in  sf 
certain  way. 

Approved  in  Texas  6  Pacific  R.  R.  Co.  v.  Watson,  190  U.  S.  291,  47 
L.  Ed.  1059,  23  Sup.  Ct.  683,  admitting  expert  testimony  as  to  whether 
locomotive  setting  five  to  eight  fires  in  four  and  one-half  miles  was 
properly  operated  and  constructed;  American  Agricultural  Chemical  Co. 
v.  Hogan,  213  Fed.  419,  130  C.  C.  A.  52,  expert  may  be  questioned  on 
inference  to  be  drawn  or  point  to  be  decided  by  jury;  United  States 
Smelting  Co.  v.  Parry,  166  Fed.  411,  92  C.  C.  A.  159,  expert  opinion  as 
to  effect  of  construction  of  scaffold  held  proper;  Allen  v.  Field,  130 
Fed.  658,  65  C.  C.  A.  19,  admitting  expert  evidence  as  to  value  of  re- 
lease from  risk  attending  full  execution  of  contract  broken;  Hutchinson 
Cooperage  Co.  v.  Snider,  107  Fed.  634,  46  C.  C.  A.  517,  holding  admis- 
sible opinions  of  expert  that  machine  like  model  in  evidence  was  im- 
practicable and  dangerous;  Copenhaver  v.  Northern  Pac.  Ry.  Co.,  42 
Mont.  467,  113  Pac.  470,  whether  use  of  boiler  as  repaired  was  negli- 
gence is  proper  subject  for  expert  opinion;  Maxson  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.,  81  Neb.  559,  16  L.  R.  A.  (N.  S.)'  963,  116  N.  W.  285, 
holding  opinion  of  expert  as  to  danger  of  method  of  putting  belt  on 
where  properly  admitted;  Finn  v.  Cassidy,  165  N.  Y.  596,  59  N.  E. 
314,  holding  admissible  opinion  of  civil  engineer  based  on  hypothetical 
question  touching  method  of  excavating  for  chimney  during  which  plain- 
tiff was  injured;  Cumberland  Telephone  etc.  Co.  v.  Peacher  Mill  Co.,  129 
Term.  379,  L.  R.  A.  1915A,  1045,  164  S.  W.  1146,  where  cause  of  injury 
is  in  dispute,  expert  may  testify  that  certain  cause  could  or  would  cause 
such  injury;  dissenting  opinion  in  Gillespie  v.  Collier,  224  Fed.  306,  139 
C.  C.  A.  534,  majority  holding  opinion  of  experts  properly  rejected  as 
not  helpful  in  determining  ultimate  fact;  Union  Ins.  Co.  v.  Smith,  124 
U.  S.  423,  31  L.  Ed.  505,  8  Sup.  Ct.  544,  admitting  expert  testimony 
whether  act  was  good  seamanship  and  prudent;  Chandler  v.  Thompson, 
30  Fed.  42,  expert  may  testify  whether  defective  work  due  to  defect  in 
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machine  or  want  of  skill;  Pullman's  Palace  Car  Co.  v.  Harkins,  55  Fed. 
935,  5  C.  C.  A.  326,  allowing  expert  testimony  that  revolving  shafting 
is  dangerous  machinery ;  Campbell  v.  Mayor  etc.,  81  Fed.  187,  officers  of 
fire  department  may  testify  as  to  saving  by  use  of  patented  device; 
Western  Coal  etc.  Co.  v.  Berberich,  94  Fed.  333,  36  C.  C.  A.  364,  and 
Quinn  v.  New  Tork  etc.  R.  R.  Co.,  56  Conn.  53,  7  Am.  St  Rep.  287, 
i  both  allowing  expert  opinion  on  the  very  point  to  be  decided;  Ringle- 
haupt  v.  Young,  55  Ark.  133,  17  S.  W.  711,  expert,  with  full  knowledge 
of  facts,  may  testify  whether  excavation  caused  fall;  Little  Rock  etc. 
Ry.  Co.  v.  Shoecraft,  56  Ark.  466,  20  S.  W.  273,  engineer  may  testify 
that  he  did  all  he  could  to  prevent  killing  cattle;  Lake  Shore  etc.  Ry. 
Co.  v.  Baltimore  etc.  R.  R.  Co.,  149  111.  289,  37  N.  E.  96,  expert  testi- 
mony allowed  to  damage  from  method  of  operating  train;  Lit  tie  John 
v.  Shaw,  159  N.  T.  193,  53  N.  E.  812,  allowing  opinion  as  to  quality 
and  condition  of  gambler;  Jones  v.  Shaw,  16  Tex.  Civ.  App.  295,  41 
S.  W.  692,  expert  may  give  opinion  as  to  possibility  of  car  leaving  track ; 
dissenting  opinion  in  Kelley  v.  Richardson,  69  Mich.  447,  37  N.  W.  521, 
majority  allowing  expert  testimony  as  to  value  of  legal  service. 

Distinguished  in  Hamann  v.  Milwaukee  Bridge  Co.,  127  Wis.  565,  106 
N.  W.  1086,  opinion  evidence  as  to  whether  particular  manner  of  mov- 
ing heavy  machine  from  car  was  proper  is  inadmissible ;  Seese  v.  North- 
ern etc.  R.  Co.,  39  Fed.  488,  disallowing  expert  testimony  that  brakeman  's 
method  of  coupling  was  careless;  New  York*  Electric  etc.  Co.  v.  Blair, 
79  Fed.  898,  25  C.  C.  A.  216,  expert  cannot  state  what  precautions  neces- 
sary in  hoisting  pipes;  Guiterman  v.  Liverpool  etc.  S.  S.  Co.,  83  N.  Y. 
366,  expert  cannot  testify  unless  a  clear  state  of  facts  appear  when 
controverted,  hypothetical  question  may  be  put ;  Van  Wycklen  v.  Brook- 
lyn, 118  N.  Y.  429,  430,  24  N.  E.  180  (see  dissenting  opinion,  p.  442, 
24  N.  E.  185),  disallowing  expert  opinion  whether  by  certain  pipes 
water  could  be  taken  from  certain  creek. 

Experts,  who  are  and  in  what  cases  expert  testimony  is  admissible. 
Note,  66  Am.  Dec.  244. 

Admissibility  of  opinion  evidence  as  to  whether  work,  situation, 
appliance,  etc.,  is  dangerous.    Note,  7  Ann.  Gas.  464,  466. 

Towboat  is  not  a  common  carrier,  but  is  in  control  of  tow  to  perform 
its  contract,  and  must  use  skill  and  care. 

Approved  in  The  E.  V.  McCaulley,  189  Fed.  829;  J.  T.  Morgan  Lum- 
ber Co.  v.  West  Kentucky  Coal  Co.,  181  Fed.  275 ;  Socie'te"  Des  Voiliers 
Francais  v.  Oregon  R.  &  Nav.  Co.,  178  Fed.  328;  Southern  Towing  Co. 
v.  Egan,  184  Fed.  277, 106  C.  C.  A.  417,  and  The  Marie  Palmer,  191  Fed. 
86,  all  holding  tug  liable  for  loss  of  tow ;  The  Blue  Bell,  189  Fed.  827, 
tug  not  negligently  operated;  The  El  Rio,  162  Fed.  568,  tug  liable  for 
striking   tree   with   tow;   The   Britannia,  148   Fed.   497,   holding   tug 
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liable  where  it  had  but  one  hawser,  which  parted  twice  in  calm  weather 
and  later  parted  again  in  storm  and  tows  lost;  Rebstock  v.  Gilchrist 
Transp.  Co.,  132  Fed.  176,  where  moored  vessel  was  struck  by  steamer 
in  tow  of  two  tugs  by  reason  of  failure  of  rear  tug  to  properly  assist 
in  turning  in  channel,  tug  was  liable;  The  W.  G.  Mason,  131  Fed.  635, 
holding  where  steamer  in  tow  of  two  tugs  stranded  on  side  of  channel, 
leading  tug  at  fault  for  failure  to  signal;  The  Inca,  130  Fed.  41,  hold- 
ing tug  liable  for  stranding  of  tow  over  obstruction  in  channel,  not 
known  to  master  of  tug  but  well  known  to  others;  In  re  Moran,  120 
Fed.  563,  holding  tug  liable  for  loss  of  tow  where  tug  left  tow  a  dis- 
tance of  forty  miles  and  latter  was  wrecked  during  tug's  absence; 
American  Towing  etc.  Co.  v.  Baker- Whiteley  Coal  Co.,  117  Md.  675, 
Ann.  Oas.  1914A,  46,  84  Atl.  185,  tug  owner  merely  required  to  exercise 
reasonable  care  to  provide  hawser  sufficient  to  hold  tow;  The  J.  P. 
Donaldson,  167  U.  S.  604,  42  L.  Ed.  295,  17  Sup.  Ct.  953,  no  contribution 
in  general  average  against  tug  casting  off  tow  to  save  herself. 

Distinguished  in  Voight  v.  Baltimore  etc.  Ry.  Co.,  79  Fed.  567,  express 
messenger  on  train  has  rights  as  passenger. 

If  requested  charge  contains  one  unsound  proposition,  it  may  be  refused. 
Approved  in  Worthington  v.  Mason,  101  U.  S.  149,  25  L.  Ed.  849, 
and  Haines  v.  McLaughlin,  135  U.  S.  593,  34  L.  Ed.  293,  10  Sup.  Ct. 
879,  both  following  rule. 

Expression  of  opinion  by  judge  on  facts,  as  to  amount  of  damages,  is 
no  error. 

Approved  in  Vicksburg-  etc.  R.  R.  Co.  v.  Putnam,  118  U.  S.  553,  30 
L.  Ed.  258,  7  Sup.  Ct.  2,  following  rule;  United  States  v.  Oppenheim, 
228  Fed.  228,  approving  charge  commenting  on  evidence;  United  States 
v.  Foster,  183  Fed.  627,  judge  may  give  opinion  on  evidence  after  case 
has  gone  to  jury;  Pittsburgh  Ry.  Co.  v.  Bloomer,  146  Fed.  722,  77 
C.  C.  A.  146,  upholding  instruction  in  action  against  street  railway  for 
injury  to  passenger  by  being  thrown  by  sudden  starting  of  car  while 
alighting;  Kerr  v.  Modern  Woodmen  of  America,  117  Fed.  596,  54 
C.  C.  A.  655,  upholding  Federal  court's  charge  on  facts  where  jury 
also  instructed  to  find  solely  on  facts,  not  being  bound  by  his  opinion; 

Modified  in  Anderson  v.  Avis,  62  Fed.  230,  10  C.  C.  A.  347,  opinion 
on  facts  is  error  unless  stating  jury  were  not  bound. 

Tug  undertaking  to  tow  barge  has  supreme  control,  so  far  as  required 
to  fulfill  contract. 

Approved  in  West  Kentucky  Coal  Co.  v.  J.  T.  Morgan  Lumber  Co., 
188  Fed.  29,  110  C.  C.  A.  176,  where  master  of  tug  yields  judgment  to 
owner  of  tow  and  loss  results,  owner  is  estopped  to  charge  tug  with 
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fault;  Baltimore  &  B.  Barge  Co.  v.  Knickerbocker  S.  T.  Co.,  159  Fed. 
760,  holding  master  of  tug  responsible  for  loss  from  method  of  towing 
adopted  at  request  of  master  of  barge. 

06  U.  8.  303-316,  24  L.  Ed.  460,  OULD  ▼.  WASHINGTON  HOSPITAL  FOB 
FOUNDLINGS. 

Stats.  43  Ells.,  c.  4,  does  not  control  the  validity  of  charitable  endow- 
ments and  equity  jurisdiction  thereover  In  this  country. 

Approved  in  Fordyce  v.  Woman's  Christian  Nat.  Library  Assn.,  79 
Ark.  656,  7  L.  R.  A.  (N.  S.)  486,  96  S.  W.  167,  statute  is  in  force  in 
Arkansas,  but  does  not  affect  jurisdiction  of  chancery  court  as  pre- 
viously existing,  and  holding  bequest  to  corporation  for  library  for 
use  of  named  classes  of  persons  was  charitable  trust;  Neptune  Fire 
Engine  etc.  Co.  v.  Board  of  Education,  166  Ky.  7,  178  S.  W.  1140, 
holding  statute  not  origin  of  charitable  uses;  Stuart  v.  Easton,  74  Fed. 
858,  21  C.  C.  A.  146,  Woodruff  v.  Marsh,  63  Conn.  137,  38  Am.  St.  Rep. 
356,  26  Atl.  851,  and  Keith  v.  Scales,  124  N.  C.  517,  32  S.  E.  813,  all 
reaffirming  rule ;  Russell  v.  Allen,  107  U.  S.  167,  27  L.  Ed.  399,  2  Sup. 
Ct.  331,  gift  to  educational  institution  valid;  Trustees  etc.,  v.  Guthrie, 
86  Va.  146,  6  L.  R.  A.  330,  10  S.  E.  324,  upholding  charitable  bequest 
for  foreign  missions;  Estate  of  Hinckley,  58  Cal.  496,  courts  have  juris- 
diction over  charities  independently  of  statute  of  Elizabeth;  Missouri 
Historical  Soc.  v.  Academy  of  Science,  94  Mo.  467,  8  S.  W.  348,  court 
has  power  to  apply  doctrine  of  cy  pres;  Webster  v.  Morris,  66  Wis. 
391,  28  N.  W.  363,  statute,  as  far  as  confirmatory  of  the  strictly  judi- 
cial powers  of  chancellor,  is  in  force;  Phillips  v.  Negley,  117  U.  S. 
678,  29  L.  Ed.  1016,  6  Sup.  Ct.  907,  Morris  v.  United  States,  174  U.  S. 
240,  43  L.  Ed.  962,  19  Sup.  Ct.  667,  and  Kuhn  v.  Fairmont  Coal  Co., 
152  Fed.  1016,  all  arguendo. 

Power  of  court  to  modify  terms  of  trust.    Note,  Ann.  Oas.  1916A, 
999. 

Neither  law  nor  policy  forbidding,  the  term  "charitable  use*9  Is  applica- 
ble to  almost  anything  for  well-doing  or  well-being,  Including  foundlings' 
hospital. 

Approved  in  Ackerman  v.  Fichter,  179  Ind.  401,  Ann.  Oas.  1915D, 
1117,  46  L.  R.  A.  (N.  S.)  221,  101  N.  E.  496,  trust  for  saying  masses 
upheld  as  for  public  charity;  Chapman  v.  Newell,  146  Iowa,  420,  125 
N.  W.  327,  maintenance  of  public  cemetery  is  charitable  use ;  New  Eng- 
land Sanitarium  v.  Inhabitants  of  Stoneham,  205  Mass.  343,  91  N.  E. 
387,  receipt  of  income  from  patients  of  charitable  institution  where 
not  devoted  to  dividends  does  not  render  property  of  institution  tax- 
able; Molly  Varnum  Chapter  etc.  v.  City  of  Lowell,  204  Mass.  494, 
ix— so 
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L.  R.  A.  (N.  S.)  707,  90  N.  E.  895,  realty  of  chapter  of  Daughters 
of  American  Revolution  held  exempt  from  taxation,  as  property  de- 
voted to  charitable  uses ;  Matter  of  McDowell,  217  N.  Y.  460,  112  N.  E. 
178,  upholding  devise  for  home  for  educated  persons  of  small  means 
and  unhappy  home  relations;  In  re  Centennial  etc.  Assn.,  235  Pa.  211, 
83  Atl.  684,  Centennial  and  Memorial  Association  of  Valley  Forge  is 
charitable  association,  and  on  dissolution  property  must  be  appro- 
priated under  direction  of  court  to  purposes  most  nearly  akin  to  origi- 
nal; In  re  Stewart's  Estate,  26  Wash.  36,  66  Pac.  149,  holding  valid  as 
charitable  trust  devise  to  specified  trustees  in  trust  for  proposed  Con- 
gregational Academy;  State  v.  Commissioners  of  Laramie  County,  8 
Wyo.  130,  55  Pac.  457,  holding  State  penitentiary  charitable  institution 
within  Wy.  Const.,  art.  XV,  §  4,  limiting  taxation ;  Mormon  Church  v. 
United  States,  136  U.  S.  52,  34  L.  Ed.  494,  10  Sup.  Ct.  806,  govern- 
ment repealing  charter,  may  give  funds  for  analogous  purposes;  Field 
v.  Drew  ete.  Seminary,  41  Fed.  373,  and  Protestant  Episcopal  Educa- 
tion Soc.  v.  Churchman's  Representatives,  80  Va.  762,  educating  poor 
young  men  for  Episcopal  ministry  is  charitable;  Stuart  v.  Easton,  74 
Fed.  859,  21  C.  C.  A.  146,  gift  for  courthouse  is  charitable  use;  Dickson 
v.  United  States,  125  Mass.  316,  28  Am.  Rep.  234,  allowing  United 
States  to  take  devise  for  suppressing  Rebellion,  though  over;  Pennoyer 
v.  Wadhams,  20  Or.  280,  11  L.  R.  A.  212,  25  Pac.  722,  applied  to  devise 
for  erection  of  church ;  In  re  Johns '  Will,  30  Or.  532,  86  L.  R.  A.  254, 
47  Pac.  353,  devise  to  school,  on  condition  of  no  religious  preferences 
is  valid ;  Pell  v.  Mercer,  14  R.  I.  444,  bequest  for  such  works  of  religion 
or  benevolence  as  executors  may  select  is  valid  charitable  use;  Web- 
ster v.  Wiggin,  19  R.  I.  98,  28  L.  R.  A.  515,  31  Atl.  828,  holding  various 
gifts  herein  charitable. 

Distinguished  in  St.  Clement  v.  L'Institut  Jacques  Cartier,  95  Me. 
496,  50  Atl.  377,  holding  corporations  organized  under  Me.  Rev.  Stats. 
CLV,  §  5,  for  mutual  insurance,  not  charitable  organizations  exempt 
from  suit  by  members.  * 

Enforcement  of  general  bequest  for  charity  or  religion.    Note,  14 
L.  R.  A.  (N.  8.)  58,  67,  140. 

Trust  for  hospital  for  particular  class,  as  foundlings,  is  sufficiently 
definite  where  donee  is  designated. 

Approved  in  Columbian  University  v.  Taylor,  25  App.  D.  C.  130,  131, 
devise  in  trust  to  provide  for  education  of  boys  to  fit  them  for  naval 
academy  of  United  States  held  not  void  on  face  for  uncertainty  or  in- 
capacity of  execution;  St.  James  Orphan  Asylum  v.  Shelby,  60  Neb. 
810,  84  N.  Y.  278,  sustaining  trust  created  by  will  to  apply  lands  and 
proceeds  therefrom  to  some  charity  according  to  trustee's  judgment; 
Russell  v.  Allen,  107  U.  S.  173,  27  L.  Ed.  401,  2  Sup.  Ct.  335,  gift  "for 
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educational  institution  for  boys  in  X  county,  Missouri,"  managed  by 
trustee,  is  sufficiently  definite;  John  y.  Smith,  91  Fed.  831,  trust  for  free 
schools  of  town  is  sufficiently  definite;  Duggan  v.  Slocum,  92  Fed.  810, 
34  C.  C.  A.  676  (affirming  83  Fed.  249),  trust  for  public  library  in 
town  and  Catholic  asylum  for  boys  of  diocese  not  indefinite;  Atwater 
v.  Russell,  49  Minn.  86,  51  N.  W.  633,  grant  to  trustee  to  give  to  one 
hospital  on  conditions,  if  not  complied  with,  to  another,  is  definite; 
Webster  ▼.  Morris,  66  Wis.  393,  57  Am.  Rep.  283,  28  N.  W.  364,  trust 
for  needy  relatives  is  charitable  and  sufficiently  definite. 

Gift  for  establishment  of  hospital  as  charitable  gift.    Note,  Ann. 
Cas,  1912D,  58. 

Equity  or  legislature  may  require  sale  of  trust  property  under  proper 
circumstances.  ^ 

Approved  in  Bridgeport  Public  Library  v.  Burroughs  Home,  85  Conn. 
318,  82  Atl.  585,  legislature  could  not  authorize  sale  of  realty  in  testa- 
mentary trust,  and  reinvestment,  but  only  chancery  court  could  do  so; 

Lackland  v.  Walker,  151  Mo.  254,  52  S.  W.  426,  arguendo. 

• 

Devise  In  fee  to  trustees  to  convey  to  eleemosynary  corporation  to  be 
founded  is  valid;  it  Is  a  conditional  limitation  and  the  trust  is  executory, 
which  being  consummated,  law  of  perpetuity  does  not  apply. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.  522, 
523,  67  C.  C.  A.  393,  where  will  directed  income  of  residue  to  be  used 
to  pay  specific  legacies  and  balance  of  twenty-five  year  accumulation 
added  to  principal,  and  charitable  corporation  formed  to  which  estate  to 
be  transferred,  gift  vested  on  testator's  death ;  "Brigham  v.  Peter  Bent 
Brigham  Hospital,  126  Fed.  797,  upholding  devise  of  residue  to  corpora- 
tion thereafter  to  be  formed  to  administer  a  charity  where  no  gift  to 
individual  preceded  it;  John  v.  Smith,  102  Fed.  222,  42  C.  C.  A.  275, 
upholding  bequest  of  property  in  trust  to  establish  and  maintain  free 
schools  in  St.  John's,  property  to  be  sold  at  end  of  fifteen  years;  Bridge- 
port Public  Library  v.  Burroughs  Home,  85  Conn.  316,  82  Atl.  584,  de- 
vise in  trust  for  library  considered  and  terms  held  not  to  be  conditions 
violation  of  which,  by  attempted  sale  of  property,  would  forfeit  estate 
to  devisor's  heirs;  Pierce  v.  Stevens,  205  Mass.  222,  91  N.  E.  321,  hold- 
ing legacy  in  will  to  trustees  to  maintain  free  school  in  Turkey  not  ex- 
empt from  succession  tax,  since  nothing  passes  to  school  corporation 
under  will;  Codman  v.  Brigham,  187  Mass.  313,  72  N.  E.  1009,  where 
will  created  charitable  trust,  provision  for  accumulations  valid  though 
requiring  fund  to  be  held  for  period  beyond  time  prescribed  by  rule 
against  perpetuities;  State  v.  First  Catholic  Church,  88  Neb.  9,  128 
N.  W.  659,  statute  requiring  conveyances  of  lands  to  be  made  by  State 
to  trustees  of  churches  does  not  require  church  to  be  incorporated  before 
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divesting  state  of  title;  Rolfe  etc.  Asylum  v.  Lefebre,  69  N.  H.  241,  45 
Atl.  1088,  holding  devise  of  realty  in  trust  for  asylum,  trustees  not  to 
alien  f  or  ninety-nine  years,  not  bad  as  violating  rule  against  perpetui- 
ties; Hagen  v.  Sacrison,  19  tf,  D.  175,  26  L.  R.  A.  (N.  S.)  724, 123  N.  W. 
523,  holding  statute  against  perpetuities  is  not  violated  by  provisions 
in  will  causing  delay  in  conversion  of  property  and  application  to  use; 
Russell  v.  Allen,  107  U.  S.  171,  27  L.  Ed.  400,  2  Sup.  Ct.  333,  charitable 
trust  to  convey  to  A.,  president  of  X.,  is  valid,  though  not  incorporated 
during  life  of  donor  or  of  A.;  Jones  v.  Habersham,  107  U.  S.  191,  27 
L.  Ed.  408,  2  Sup.  Ct.  350  (affirming  3  Woods,  480,  Fed.  Cas.  465),  Coit 
v.  Comstock,  51  Conn.  385,  50  Am.  Rep.  37,  Keith  v.  Scales,  124  N.  C. 
510,  32  S.  E.  811,  Pennoyer  v.  Wadhams,  20  Or.  284,  11  L.  R.  A.  213,  25 
Pac.  723,  Dodge  v.  Williams,  46  Wis.  103,  50  N.  W.  1108,  and  Gould  v. 
Taylor  Orphan  Asylum,  46  Wis.  116,  50  N.  W.  423,  all  holding  charitable 
bequest  to  corporation  to  be  created  is  valid;  Almy  v.  Jones,  17  R.  I. 
267,  12  L.  R.  A.  416,  21  Atl.  617,  devise  to  art  institute,  when  city  shall 
found  such,  is  valid;  Johnson  v.  Johnson,  92  Tenn.  566,  36  Am.  St.  Rep. 
108,  22  L.  R.  A.  181,  23  S.  W.  116,  corporation  to  be  created  after  death 
may  be*trustee ;  Hopkins  v.  Grimshaw,  165  U.  S.  352,  41  L.  Ed.  742,  17 
Sup.  Ct.  405,  devise  to  unincorporated  society,  trustees  take  fee,  and 
when  no  longer  used  for  purpose  given,  goes  to  heirs;  White  v.  Keller, 
68  Fed.  801,  15  C.  C.  A.  683,  Penny  v.  Croul,  76  Mich.  480,  5  L.  R.  A. 
868,  43  N.  W.  652,  and  Dodge  v.  Williams,  46  Wis.  96,  50  N.  W.  1106, 
all  holding  rule  of  perpetuities  does  not  apply  to  charities;  Duggan  v. 
Slocum,  92  Fed.  808,  34  C.  C.  A.  676  (affirming  83  Fed.  249),  fund  to 
accumulate  for  ten  years  does  not  violate  perpetuities;  Storrs  Agricul- 
tural School  v.  Whitney,  54  Conn.  346,  8  Atl.  143,  second  charity  con- 
tingent to  succeed  another  does  not  fall  within  rule  against  perpetuities ; 
Wentworth  v.  Fernald,  92  Me.  291,  42  Atl.  553,  devise  to  pay  to  support 
of  sisters,  and  at  death  to  an  academy,  does  not  violate  perpetuities;  In 
re  John's  Will,  30  Or.  515,  518,  86  L.  R.  A.  249,  250,  47  Pac.  348,  349, 
charitable  trust  valid  providing  for  trustees  fifteen  years  after  death; 
Lackland  v.  Walker,  151  Mo.  242,  52  S.  W.  423,  heirs  at  law  have  no 
interest  therein  and  are  not  necessary  parties;  dissenting  opinion  in 
Tilden  v.  Green,  130  N.  Y.  72,  78,  14  L.  R.  A.  47,  49,  28  N.  E.  892,  894, 
majority  also  allowing  devise  to  corporation  to  be  created. 

What  are  charitable  uses  or  trusts.    Note,  63  Am.  St  Rep.  249,  254, 
255,  262. 

i  Validity,  within  rule  against  perpetuities,  of  gift  to  charity  not  in 
existence  and  beginning  of  whose  existence  is  uncertain  or  con- 
tingent.   Note,  Ann.  Oas,  191SA,  189. 

Power  of  corporation  to  act  as  trustee  of  charitable  trust.    Note, 
8  Ann.  Oas.  1183. 
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Effect  of  subsequent  incorporation  to  validate  gift  to  association. 
Note,  14  L.  R.  A.  411. 

Perpetuities  apply  to  trust  as  well  as  to  legal  estates,  and  If  the  fatal 
period  may  elapse  between  the  gift  and  the  consummation  of  the  use,  it  is 
invalid. 

Approved  in  Lyons  v.  Bradley,  168  Ala.  514,  53  South.  247,  trust  in 
personalty  held  invalid  as  to  remainder  over,  but  valid  for  twenty-one 
years ;  McArthur  v.  Allen,  15  Fed.  Cas.  1213,  and  Pulitzer  v.  Livingston, 
89  Me.  364,  36  Atl.  637,  rule  has  no  application  to  vested  estates  or 
future  estates,  destructible  at  will  of  owners;  Davis  v.  Williams,  85 
Tenn.  649,  4  S.  W.  9,  arguendo. 

Qharitable  uses  are  favorites  with  equity,  and  are  liberally  construed. 
Approved  in  Storrs  Agricultural  School  v.  Whitney,  54  Conn.  348, 
"8  Atl.  144,  following  rule ;  Tincher  v.  Arnold,  147  Fed.  673,  8  Ann.  Gas. 
917,  7  L.  R.  A.  (N.  S.)  471,  77  C.  C.  A.  649,  where  residuary  estate  de- 
vised in  trust,  accumulations  to  certain  amount  to  be  used  for  building 
to  be  used  for  educating  boys,  income  from  remainder  of  fund  to  be 
used  to  pay  teachers,  latter  part  need  not  be  used  exclusively  for  teach- 
ers ;  John  v.  Smith,  102  Fed.  220,  42  C.  C.  A.  275,  upholding  bequest  of 
property  to  executors  to  be  sold  in  fifteen  years  and  to  be  used  in  estab- 
lishment and  maintenance  of  free  schools;  Fordyce  v.  Woman's  Chris- 
tian Nat.  Library  Assn.,  79  Ark.  559,  7  L.  R.  A.  (N.  S.)  485,  96  S.  W. 
158,  corporation  to  create  library  for  certain  classes  of  persons  held 
to  be  charitable  trust ;  Clayton  v.  Hallett,  30  Colo.  249,  70  Pac.  435,  up- 
holding residuary  devise  to  city  of  Denver  in  trust  to  establish  orphan 
college  where  subsequent  act  of  legislature  authorized  acceptance  and 
enforcement  of  trust ;  Webber  Hospital  Assn.  v.  McKenzie,  104  Me.  327, 
71  Atl.  1035,  upholding  trust  for  hospital;  dissenting  opinion  in  Trout- 
man  v.  De  Boissiere,  66  Kan.  38,  71  Pac.  297,  majority  holding  void  as  a 
perpetuity  conveyance  of  land  to  trustees  in  perpetual  trust  to  provide 
home  and  school  for  children  of  deceased  Odd  Fellows. 

Common-law  rule  against  perpetuities  limits  restriction  on  alienation  to 
life  in  being  plus  twenty-one  years  and  term  of  gestation. 

Approved  in  Hays  v.  Martz,  173  Ind.  282,  89  N.  E.  304,  upholding 
devise  of  land  to  grandson  and  on  his  death  to  children. 

95  V.  8.  316-319,  24  I*.  Ed.  479,  HART  v.  UNITED  STATES. 

United  States  are  not  liable  for  laches  or  wrongful  acta  of  its  officers; 
hence,  surety  on  revenue  bond  Is  not  released  where  officers  wrongfully  allow 
spirits  to  be  removed  without  payment. 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  221  Fed. 
30,  136  C.  C.  A.  553,  in  action  for  breach  of  distillery  bond  by  removal 


95  U.  S.  316-319         NOTES  ON  U.  S.  REPORTS.  950 

of  spirits  without  paying  tax,  recital  of  assessment  by  internal  revenue 
commissioner  did  not  have  effect  of  basing  suit  on  such  assessment,  or 
preclude  recovery  as  for  debt;  United  States  Fidelity  etc.  Co.  v.  United 
States,  220  Fed.  595,  holding  surety  on  distillery  bond  liable  for  tax 
though  spirits  stolen  after  forfeited  to  United  States  for  violation  of 
law;  United  States  v.  Sisk,  176  Fed.  888,  100  C.  C.  A.  355,  holding 
United  States  not  liable  for  negligence  of  internal  revenue  officer,  re- 
sulting in  loss  of  spirits  seized  for  nonpayment  of  tax;  United  States  v. 
Campbell,  170  Fed.  319,  95  C.  C.  A.  114,  sureties  not  released  by  giving 
notice  of  existing  defalcations  and  that  they  would  not  be  further 
bound;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  756,  delay  of  Postoffice  De- 
partment for  several  years  to  act  on  application  for  admission  of  mat- 
ter as  second  class  does  not  entitle  applicant  to  hearing  before  depart- 
ment acts  on  application,  as  in  case  of  revocation  of  privilege;  United 
States  v.  Guest,  143  Fed.  458,  74  C.  C.  A.  590,  surety  on  distiller's  bond 
not  relieved  from  liability  for  tax  on  spirits  lost  in  distillery  warehouse 
because  warehouse  was  in  charge  of  collector  and  loss  occurred  through 
negligence  of  custodian;  United  States  v.  Ennis,  132  Fed.  135,  failure 
of  Treasury  Department  to  withhold  part  of  payment  due  government 
contractor  on  account  of  claim  of  United  States  against  him  for  prior 
breach  of  contract  does  not  release  sureties  from  liability  for  such 
claim;  Christie-Street  Commission  Co.  v.  United  States,  129  Fed.  509, 
statements  by  departmental  officers  to  claimant  pending  appeal  before 
internal  revenue  commissioner  that  claim  would  be  allowed  or  had  been 
favorably  certified,  do  not  estop  government  so  as  to  avoid  statute  of 
limitations;  United  States  v.  National  Surety  Co.,  122  Fed.  906,  59 
C.  C.  A.  130,  holding  surety  of  distiller  liable  for  payment  of  taxes  on 
spirits  distilled  during  term  and  not  relieved  by  cumulative  security  of 
warehouse  bond;  Montgomery  County  v.  Cochran,  121  Fed.  26,  57 
C.  C.  A.  261,  holding  sureties  on  treasurer's  bond  liable  under  Ala. 
Code  1896,  §  3070,  for  loss  of  county  funds  checked  by  treasurer  in  bank 
which  failed;  Pond  v.  United  States,  111  Fed.  992,  49  C.  C.  A.  582,  hold- 
ing internal  revenue  collector's  sureties  not  discharged  by  failure  of 
treasury  department  to  give  notice  of  defalcations;  Stoeckle  v.  Lewis, 
8  Del.  Ch.  169,  38  Atl.  1064,  failure  of  levy  court  to  take  away  power  of 
defaulting  tax  collector  to  collect  further  did  not  release  sureties  on 
collector's  bond;  Hogue  v.  State,  28  Ind.  App.  287,  62  N.  E.  657,  holding 
sureties  liable  on  school  board  treasurer's  bond  where  council  negli- 
gently re-elected  latter  when  a  defaulter;  Independent  School  Dist.  v. 
Hubbard,  110  Iowa,  64,  81  S.  W.  243,  holding  board  of  school  directors 
not  bound  to  warn  surety  of  re-elected  treasurer  of  district  of  previous 
dishonesty;  Board  of  Supervisors  of  Chippewa  County  v.  Bennett,  185 
Mich.  564,  152  N.  W.  235,  holding  sureties  not  released,  where  treas- 
urer accepted  worthless  checks  as  cash,  by  delay  of  county  in  discover- 
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ing  default;  State  v.  United  States  Fidelity  &  Guaranty  Co.,  81  Kan. 
669,  26  L.  B.  A.  (N.  S.)  865,  106  Pac.  1043,  holding  surety  of  State  de- 
pository estopped  to  set  up  illegal  agreement  between  depository  and 
treasurer  as  to  use  of  funds  after  collecting;  State  v.  United  States 
Fidelity  etc.  Co.,  236  Mo.  369, 139  S.  W.  168,  holding  surety  on  bond  of 
treasurer  of  State  institution  not  released  because  prior  to  execution 
treasurer  was  defaulter  which  could  have  been  known  by  diligence  of 
other  State  officers;  Silver  Bow  County  v.  Davies,  40  Mont.  429, 107  Pac. 
85,  surety  on  county  officer's  bond  cannot  set  up  estoppel  of  county  to 
enforce  bond  because  misconduct  of  other  officers. contributed  to  loss; 
Riddock  v.  State,  68  Wash.  333,  Ann.  Gas.  1913E,  1033,  42  L.  R.  A. 
(N.  SJ  251, 123  Pac.  452,  State  not  liable  for  injury  to  spectator  caused 
by  fall  of  balcony  rail  in  State  armory  at  private  entertainment;  State 
v.  Pederson,  135  Wis.  35,  37,  114  N.  W.  829,  830,  sureties  on  bond  of 
State  depository  held  liable  for  amount  deposited,  though  deposit  ex- 
ceeded amount  presented  by  State  board  of  deposits ;  Minturn  v.  United 
States,  106  U.  S.  444,  27  L.  Ed.  210, 1  Sup.  Ct.  408,  sureties  not  relieved 
by  unlawful  release  of  imported  goods;  Robertson  v.  Sichel,  127  U.  S. 
515,  32  L.  Ed.  206,  8  Sup.  Ct.  1290,  collector  not  liable  for  properly  se- 
lected subordinate  keeping  trunk  at  pier;  United  States  v.  Witten,  143 
U.  S.  79,  36  L.  Ed.  82,  12  Sup.  Ct.  373,  spirits  stolen  through  negligence 
of  officers,  sureties  on  tax  bond  must  pay;  German  Bank  v.  United 
States,  148  U.  S.  580,  37  L.  Ed.  569,  13  Sup.  Ct.  705,  not  liable  for  bonds 
canceled  by  register  without  authority;  United  States  v.  Barnes,  24 
Blatohf .  472,  31  Fed.  709,  laches  not  invokable  against  sovereign ;  United 
States  v.  Wickersham,  10  Fed.  510,  courts  cannot  appoint  receiver  for 
property  in  possession  of  United  States;  United  States  v.  Pine  River 
hogging  etc.  Co.,  89  Fed.  917,  32  C.  C.  A.  406,  agent  of  United  States 
cannot  legalize  cutting  of  timber,  and  it  may  be  recovered;  Woodruff 
v.  Berry,  40  Ark.  260,  offioer  cannot  let  contract  other  than  as  provided; 
Waseca  Co.  v.  Sheehan,  24  Minn.  58,  5  L.  B.  A.  786,  43  N.  W.  690,  negli- 
gence or  malfeasance  of  commissioners,  facilitating  conversions  by 
treasurer,  does  not  relieve  his  sureties. 

Distinguished  in  United  States  v.  Beebe,  180  U.  S.  354,  45  L.  Ed.  570, 
21  Sup.  Ct.  375,  holding  no  ratification  of  unauthorized  judgment  nor 
any  laches  in  delaying  five  years  to  set  aside  where  no  one  in  authority 
knew  of  facts;  United  States  v.  National  Surety  Co.,  112  Fed.  339, 
holding  distillers'  "annual  bond"  under  Rev.  Stats.,  §  3260,  does  not 
bind  sureties  for  payment  of  taxes  under  warehouse  bond  not  contem- 
plated in  annual  bond. 

Official  bonds,  when  valid  and  when  void.     Note,  82  Am.  Dec.  764. 

Liability  of  surety  on  official  bond  not  affected  by  neglect  or  omis- 
sion of  other  officer.    Note,  2  Ann.  Gas.  171. 
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Discharge  of  surety  on  fidelity  bond  by  failure  of  employer  to 
notify  surety  of  delinquency  of  employee.  Note,  11  Ann.  Gas. 
1085. 

95  U.  8.  319-326,  24  L.  Ed,  357,  SHIELDS  V.  OHIO. 

Corporation  may  only  do  what  is  authorized  -by  its  charter* 
Approved  in  Winn  v.  Wabash  R.  R.  Co.,  118  Fed.  58,  60,  holding 
consolidated  corporation  composed  of  lines  in  Ohio,  Indiana,  Illinois, 
and  Missouri  under  Mo.  Rev.  Stats.,  1899,  §  1059,  citizens  of  each  State. 

Consolidation  works  dissolution  of  constituents,  and  the  new  company 
derives  all  its'  power  from  the  act  authorising  it. 

Approved  in  Anderson  v.  War  Eagle  etc.  Min.  Co.,  8  Idaho,  803,  72 
Pac.  674,  following  rule;  San  Antonio  Traction  Co.  v.  Altgelt,  200  U.  S. 
309,  50  L.  Ed.  494,  26  Sup.  Ct.  261,  contract  exemption  from  legislative 
regulation  of  rates  possessed  by  street  railway  chartered  prior  to  Tex. 
Const.,  1876,  Bill  of  Rights,  §  17,  is  lost  by  foreclosure  sale  and  ac- 
quisition of  franchises  by  new  corporation;  Minneapolis  &  St.  Louis 
Ry.  Co.  v.  Gardner,  177  U.  S.  343,  345,  44  L.  Ed.  798,  799,  20  Sup.  Ct. 
660,  661,  holding  new  corporation  formed  by  consolidation  under  Minn. 
Spec.  Laws  1881,  c.  113,  of  several  Minnesota  railway  corporations; 
Rice  v.  Norfolk  etc.  Ry.  Co.,  153  Fed.  500,  82  C.  C.  A.  447,  claim  for 
breach  of  contract  to  carry  goods  for  specified  rate  existing  against 
railroad,  whose  line  was  purchased  by  defendant,  did  not  become  obliga- 
tion of  defendant,  under  section  3300,  Revised  Statutes  of  1892; 
Wasley  v.  Chicago  etc.  Ry.  Co.,  147  Fed.  614,  where  railroad  formed  by 
consolidation  of  corporations  from  Iowa  and  Illinois,  it  could  not  re- 
move suit  brought  in  court  of  either  State;  New  York  Security  etc.  Co. 
v.  Louisville  etc.  R.  R.  Co.,  102  Fed.  394,  holding  railroad  mortgage 
covering  after-acquired  property  did  not  include  property  acquired  by 
consolidated  company  which  mortgagor  subsequently  entered ;  Matthews 
v.  Board  of  Corporation  Commrs.,  97  Fed.  404,  holding  charter  of  con- 
solidated railroad  corporation  formed  under  N.  C.  Const.,  art.  VIII,  §  1, 
may  be  altered  without  impairing  contract,  Constitution  so  providing; 
Gladding  v.  St.  Matthews  Church,  25  R.  I.  634,  105  Am.  St.  Sep.  904, 
65  L.  R.  A.  225,  57  Atl.  863,  where  testatrix  bequeathed  property  to 
church  for  mutes,  but  before  her  death  church  corporation  consolidated 
with  another,  though  department  of  consolidated  corporation  carried  on 
same  work  as  old  church,  consolidated  corporation  does  not  take  be- 
quest; State  v.  Rutland  Ry.  etc.  Co.,  85  Vt.  94,  Ann.  Gas.  1914A,  1305, 
81  Atl.  254,  corporation  formed  by  consolidation  by  special  act  held 
required  to  pay  charter  fee;  Louisville  etc.  R.  R.  Co.  v.  Palmes,  109 
U.  S.  254,  27  L.  Ed.  925,  3  Sup.  Ct.  199,  consolidation,  after  constitu- 
tion prohibiting  exemption  from  taxation,  may  not  be  exempted,  though 
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constituents  were;  Pullman's  Palace  Car  Co.  v.  Missouri  etc.  Ry.  Co., 
115  U.  S.  594,  29  L.  Ed.  501,  6  Sup.  Ct.  197,  holding  consolidated  Mis- 
souri Pacific  railway  a  new  corporation;  Chesapeake  etc.  By.  Co.  v. 
Miller,  114  U.  S.  188,  29  L.  Ed.  125,  5  Sup.  Ct.  819,  immunity  from 
taxation  does  not  pass  to  purchaser  at  foreclosure;  Wabash  etc.  Ry. 
Co.  v.  Ham,  114  U.  S.  595,  29  L.  Ed.  289,  5  Sup.  Ct.  1085,  bondholder 
of  old  corporation  has  no  lien  on  new,  where  not  on  old;  Keokuk  etc. 
R.  R.  Co.  v.  Missouri,  152  XL  S.  310,  311,  38  L.  Ed.  454,  455,  14  Sup.  Ct. 
595,  and  State  v.  Keokuk  etc.  Ry.  Co.,  99  Mo.  41,  6LR.  A.  £25,  12 
S.  W.  292,  both  holding  exemption  from  taxation  does  not  pass  after 
constitutional  provision  prohibiting  it;  St.  Louis  etc.  Ry.  Co.  v.  Berry, 
41  Ark.  518,  State  v.  Atlantic  etc.  R.  R.,  60  Ga.  274,  and  Adams  v. 
Yazoo  etc.  R.  Co.,  77  Miss.  194,  24  South.  212,  all  holding  immunity 
from  taxation  does  not  pass  to  consolidation;  Smith  v.  Lake  Shore 
etc.  R.  Co.,  114  Mich.  468,  72  N.  W.  331,  consolidation  loses  special 
privileges ;  People  v.  Louisville  etc.  R.  R.  Co.,  120  111.  61, 10  N.  E.  664, 
and  Board  of  Admrs.  of  Charity  Hospital  v.  New  Orleans  Gas-Light 
Co.,  40  La.  Ann.  386,  4  South.  435,  both  holding  consolidation  is  subject 
to  duties  of  constituents;  Ohio  etc.  Ry.  Co.  v.  People,  123  111.  478,  482, 
14  N.  £.  878,  879,  allowing  consolidation  of  corporations  of  several 
States,  making  a  new  corporation ;  Montclair  v.  New  York  etc.  Ry.  Co., 
45  N.  J.  Eq.  442,  443,  18  Atl.  244,  245,  companies  consolidated  after 
statute  are  subject  thereto;  Prouty  v.  Lake  Shore  etc.  R.  R.  Co.,  85 
N.  Y.  277,  consolidation,  succeeding  corporation  may  be  brought  in  as 
defendant  by  supplemental  bill ;  Miner  v.  New  York  etc.  R.  R.  Co.,  123 
N.  Y.  251,  25  N.  E.  341,  constituent  came  to  end,  and  land  in  possession 
of  consolidation  thirty  years,  recovery  is  barred;  People  v.  New  York 
etc.  R.  R.  Co.,  129  N.  Y.  484,  15  L.  R.  A.  88,  29  N.  E.  961,  whether  cor- 
porations of  several  States  consolidated  form  a  new  de  Jure  corpora- 
tion is  mooted;  Compton  v.  Wabash  etc.  Ry.  Co.,  45  Ohio  St.  615,  16 
N.  E.  117,  bonds  of  constituents  binding  on  consolidation  by  statute 
and  agreement;  Lee  v.  Sturges,  46  Ohio  St.  160,  shares  of  domestic 
corporations  not  taxed  to  stockholders  does  not  include  one  consolidated 
with  foreign  corporation;  Ashley  v.  Ryan,  49  Ohio  St.  529,  31  N.  E. 
726,  on  consolidation  with  foreign  corporation  fees  must  be  paid ;  Comp- 
ton v.  Jesup,  68  Fed.  287,  317,  15  C.  C.  A.  397 ,  United  States  v.  Stan- 
ford, 70  Fed.  363,  17  C.  C.  A.  346,  People  v.  O'Brien,  111  N.  Y.  41,  7 
Am.  St.  Rep.  696,  2  L.  R.  A.  261,  18  N.  E.  699,  and  Combes  v.  Keyes, 
89  Wis.  311,  46  Am.  St.  Rep.  843,  27  L.  R.  A.  874,  62  N.  W.  93,  all 
arguendo. 

Distinguished  in  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  790,  construing 
contract  between  corporations  as  merger  and  not  consolidation;  Cheraw 
etc.  R.  R.  Co.  v.  Commrs.  of  Anson,  88  N.  C.  525,  route  varied  does  not 
change  corporation,  and  right  to  tax  exemption  remains. 
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Consolidation  of  corporations.    Note,  79  Am.  Dec.  422,  425. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Rep. 
614,  634,  651. 

Consolidated  interstate  corporation  as  domestic  corporation  of  one 
of  States.    Note,  15  L.  R.  A.  88. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  369,  372. 

Consolidation  of  railroads  after  constitutional  provision  reserving  right 
to  amend  charter  subjects  the  new  company  thus  formed  to  exercise  of 
power  to  regulate  rates  of  fare,  though  one  of  the  constituent  concerns  was 
not  subject  to  such  legislative  action. 

Approved  in  Rochester  Ry.  Co.  v.  City  of  Rochester,  205  U.  S.  254, 
51  L.  Ed.  792,  27  Sup.  Ct.  469,  street  railway  company  cannot  claim 
contract  exemption  from  paving  obligation  enjoyed  by  predecessor  in 
title ;  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  20,  45  L.  Ed.  406, 

21  Sup.  Ct.  247,  holding  corporation  exempt  from  taxation  loses  such 
exemption  by  consolidation  into  new  corporation  under  Miss.  Const., 
§  180;  Rochester  v.  Rochester  Ry.  Co.,  182  N.  Y.  118,  70  L.  R.  A.  773, 
74  N.  E.  959,  where  street  railway  was  by  statute  exempt  from  expense 
of  repairing  between  tracks,  exemption  did  not  pass  to  lessee;  Keokuk 
etc.  R.  R.  Co.  v.*  Missouri,  152  U.  S.  307,  38  L.  Ed.  454,  14  Sup.  Ct.  594, 
applied  to  exemption  from  taxation;  St.  Louis  etc.  Ry.  Co.  v.  Berry, 
41  Ark.  521,  exemption  from  taxation  forbidden,  consolidation  cannot 
be  exempted,  though  constituents  were;  Railroad  Commrs.  v.  Railroad, 

22  S.  C.  231,  arguendo;  Charlotte  etc.  R.  R.  Co.  v.  Gibbes,  27  S.  C. 
392,  4  S.  E.  51,  charter  of  consolidation  subject  to  amendment;  Atlantic 
etc.  R.  Co.  v.  United  States,  76  Fed.  197,  arguendo. 

Distinguished  in  Pearsall  v.  Great  Northern  Ry.  Co.,  73  Fed.  943, 
right  to  consolidate  cannot  be  repealed,  though  right  is  reserved;  Cali- 
fornia Central  Ry.  Co.  v.  Hooper,  76  Cal.  406,  18  Pac.  600,  cited  as 
not  applicable;  State  v.  Nashville  etc.  Ry.  Co.,  12  Lea,  596,  exemption 
from  taxation  passes  to  purchaser  at  foreclosure. 

Acceptance  of  legislative  amendments  to  corporate  charters.    Note, 
53  Am.  Dec.  468. 

Validity  of  effect  of  statute  requiring  carriers  to  carry  passengers 
at  fixed  rate  per  mile.    Note,  21  Ann.  Gas.  192. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  R.  A.  189. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.     Note,  L.  R.  A.  19150,  277,  281. 

On  dissolution,  equity  administers  effects  first  for  creditors,  then  for 
stockholders;  even  executory  contracts  are  not  extinguished. 

Approved  in  Stanislaus  County  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S. 
211,  48  L.  Ed.  412,  24  Sup.  Ct.  245,  holding  section  3,  Cal.  Stats.  1862, 
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p.  540,  empowering  water  companies  to  establish  rates  not  subject  to  re- 
duction by  supervisors  below  eighteen  per  cent  profit  created  no  con- 
tract ;  dissenting  opinion  in  Oermer  v.  Triple-State  Natural  Gas  etc.  Co., 
60  W.  Va.  180,  54  S.  E.  524,  majority  upholding  transfer  of  whole  prop- 
erty and  assets  of  corporation;  Lafayette  v.  Neely,  21  Fed.  739,  share- 
holders of  dissolved  corporation  may  proceed  in  their  own  name;  Howe 
v.  Robinson,  20  Fla.  356,  creditors  may  proceed  against  property  of  dis- 
solved corporation  not  in  hands  of  bona  fide  purchasers  without  return 
of  nulla  bona;  Opinion  of  the  Justices,  66  N.  H.  638,  33Atl.  1081, 
arguendo. 

Sale  by  corporation  of  all  its  assets,  and  effect  thereof.  Note,  99 
Am.  Dec.  337. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  char- 
ter or  otherwise.    Note,  7  Am.  St.  Rep.  719,  723,  724. 

Recovery  for  services  and  expenses  under  contract  ended  by  insol- 
vency and  dissolution  of  corporation.  Note,  69  L.  R.  A.  (N.  S.) 
140,  143. 

Reserved  right  to  amend  charter  must  be  exercised  reasonably,  in  good 
faith  and  consistent  with  object  of  incorporation;  under  this  power  railroad 
rates  may  be  fixed. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U.  S.  501, 
L.  R.  A.  1916A,  1133,  59  L.  Ed.  1431,  35  Sup.  Ct.  869,  statute  imposing 
penalties  for  lowering  upper  berth  of  sleeping-car  before  actually  en- 
gaged, when  lower  berth  occupied,  is  not  valid  under  power  reserved  to 
State  to  alter  charter  of  company;  Fair  Haven  etc.  R.  R.  Co.  v.  City 
of  New  Haven,  203  U.  S.  388,  51  L.  Ed.  241,  27  Sup.  Ct.  74,  upholding 
statute  requiring  street,  railway  companies  to  pave  space  between  and 
outside  tracks;  Geiger-Jones  Co.  v.  Turner,  230  Fed.  246,  upholding 
constitutional  amendment  providing  for  regulation  of  sale  of  corporate 
stocks ;  Larabee  v.  Dolley,  175  Fed.  390,  holding  void  Kansas  bank  guar- 
anty law;  Sunset  Tel.  &  Tel.  Co.  v.  City  of  Pomona,  164  Fed.  577,  Cali- 
fornia franchise  act  of  March  22,  1905,  repeals  section  536,  Civil  Code, 
granting  right  to  telephone  and  telegraph  corporations  to  construct  lines 
on  public  ways ;  San  Joaquin  etc.  Irr.  Co.  v.  Stanislaus  County,  113  Fed. 
938,  holding  county  boards  fixing  water  rates  under  Cal.  Stats.  1885, 
p.  95,  could  not  ignore  capital  invested  under  Stat.  1868,  p.  540,  giving 
companies  right  to  fix  rates ;  Mercantile  etc.  Deposit  Co.  v.  Collins  Park 
etc.  R.  R.  Co.,  99  Fed.  817,  holding  city  cannot  impair  obligation  of 
railway  franchise  granted  under  Ga.  Const.,  art.  Ill,  §  7,  par.  20,  requir- 
ing municipal  consent;  Arkansas  Stave  Co.  v.  State,  94  Ark.  35,  140 
Am.  St.  Rep.  103,  27  L.  R.  A.  (N.  S.)  255,  125  S.  W.  1005,  upholding 
statute  requiring  corporation  to  pay  employees  twice  a  month;  Ozan 
Lumber  Co.  v.  Biddie,  87  Ark.  591,  113  S.  W.  798,  upholding  statute 
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making  corporation  liable  for  injuries  to  employees  arising  from  negli- 
gence of  other  employees ;  Woodson  v.  State,  69  Ark.  531,  65  S.  W.  471, 
upholding  under  Ark.  Const.,  art.  XII,  §  6,  Acts  1899,  p.  165,  requiring 
coal  mining  corporation  to  weigh  coal  before  screening;  Fair  Haven  etc. 
R.  R.  v.  Fair  Haven,  75  Conn.  453,  53  Atl.  964,  upholding  Conn.  Spec. 
Acts  1895,  p.  565,  requiring  street  railway  to  pave  nine  feet  of  street 
for  every  line  of  track;  Wilmington  City  Ry.  Co.  v.  Wilmington  etc. 
Ry.  Co.,  8  Del.  Ch.  492,  496,  499,  46  Atl.  15,  16,  17,  exclusive  franchise 
to  use  of  street  by  street  railway  held  revoked  by  grant  of  franchise  to 
another  company  under  power  reserved  to  legislature;  Metropolitan 
R.  R.  Co.  v.  Macfarland,  20  App.  D.  C.  438,  Congress  can  require  street 
railway  company  to  extend  tracks  and  make  connections  with  other  car- 
riers; Venner  v.  Chicago  City  Ry.  Co.,  246  111.  176,  138  Am.  St.  Rep. 
229,  20  A  nil.  Gas.  607,  92  N.  E.  646,  upholding  statute  requiring  corpora- 
tions to  keep  correct  books  of  account  open  to  stockholders;  Chicago  v. 
Cicero,  210  111.  298,  71  N.  E.  359,  upholding  Hurd's  Rev.  Stats.  1901, 
p.  347,  §  26,  providing  for  furnishing  of  water  by  city  owning  its  own 
waterworks  to  adjacent  city  not  owning  own  system;  Deposit  Bank  of 
Owensboro  v.  Daviess  Co.,  102  Ky.  212,  39  S.  W.  1040,  holding  charters 
granted  subsequent  to  Ky.  Gen.  Stats,  c.  68,  §  8,  reserving  power  of 
amendment  amendable  by  State  without  impairment;  State  v.  Louisville 
etc.  R.  Co.,  97  Miss.  50,  Ann.  Gas.  1912C,  1150,  51  South.  923,  upholding 
statute  providing  that  foreign  corporation  should  forfeit  right  to  do 
intrastate  business  on  removal  of  action  against  it  to  Federal  court; 
Lincoln  St.  Ry.  Co.  v.  City  of  Lincoln,  61  Neb.  132,  84  N.  W.  809,  hold- 
ing right  of  legislature  to  require  street  railways  to  pave  streets  con- 
formable to  municipal  improvement,  reasonable  use  of  legislative  power 
not  impairing  contracts;  Lawrence  v.  Rutland  R.  Co.,  80  Vt.  381,  13 
Ann.  Gas.  475,  15  L.  R.  A.  (N.  S.)  350,  67  Atl.' 1094,  upholding  statute 
requiring  certain  classes  of  corporations  to  pay  employees  weekly;  State 
v.  Bancroft,  148  Wis.  136,  146,  38  L.  R.  A.  (N.  S.)  526,  134  N.  W.  335, 
338,  holding  void  statute  repealing  existing  dam  charters  and  conferring 
on  railroad  commission  power  to  issue  new  charters,  so  far  as  authoriz- 
ing taking  of  riparian  rights  without*  compensation ;  State  v.  Railroad 
Commission,  140  Wis.  157,  160,  121  N.  W.  923,  924,  statute  cannot  re- 
quire railroad  having  vested  interest  in  right  of  way  to  pay  expense  of 
constructing  crossing  with  another  road  seeking  to  cross  its  lines;  dis- 
senting opinion  in  Town  of  New  Decatur  v.  American  Tel.  etc.  Co.,  176 
Ala.  520,  Ann.  Gas.  1915A,  875,  58  Sduth.  621,  majority  holding  tele- 
phone company  could  enjoin  town  from  removing  its  lines  from  streets 
on  arbitrary  revocation  of  franchise;  dissenting  opinion  in  Minor  v. 
Erie  R.  R.,  171  N.  Y.  575,  64  N.  E.  457,  majority  holding  corporations 
organized  under  N.  Y.  Laws  1892,  c.  688,  succeeding  to  rights  of  old  cor- 
poration, took  subject  to  mileage-book  act,  Laws  1895,  c.  1027;  Sinking- 
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Fund  Cases,  99  U.  S.  721,  25  L.  Ed.  602  (see  dissenting  opinion,  758,  25 
L.  Ed.  515),  allowing  establishment  of  fund  to  pay  debts;  Louisville  etc. 
R.  B.  Co.  v.  Kentucky,  161  U.  S.  703,  40  L.  Ed.  860, 16  Sup.  Ct.  724,  ac- 
quisition of  parallel  or  competing  lines  may  be  forbidden ;  Parrott's  Chi- 
nese Case,  6  Sawy.  356,  360,  1  Fed.  488,  492,  forbidding  employment  of 
Chinese  by  corporations  is  void;  Hill  v.  Glascow  B.  Co.,  41  Fed.  616, 
amendment  that  on  sale  of  road,  after  debts,  balance  paid  for  municipal 
bonds  given  for  stock,  invalid ;  United  States  v.  Western  Union  Tel.  Co., 
50  Fed.  36,  government  may  compel  lines  receiving  aid  to  be  operated  by 
their  own  employees;  Baltimore  Trust  etc.  Co.  v.  Mayor  etc.  of  Baltimore 
64  Fed.  160,  grant  by  municipality  cannot  be  altered  unless  right  is  re* 
served;  Atlantic  etc.  B.  Co.  v.  United  States,  76  Fed.  196,  government  may 
prescribe  maximum  charge  for  its  transportation;  Leep  v.  St.  Louis  etc. 
By.  Co.,  58  Ark.  433,  41  Am.  St.  Bep.  127,  23  L.  B.  A.  273,  25  S.  W.  83, 
and  St.  Louis  etc.  B.  Co.  v.  Paul,  64  Ark.  88,  62  Am,  St.  Bep.  158,  37 
L.  B.  A.  506,  40  S.  W.  707,  may  forbid  withholding  of  wages;  Spring 
Valley  Water  Works  v.  San  Francisco,  61  Cal.  6  (see  dissenting  opinion, 
16),  water  rates  fixed  by  supervisors  instead  of  by  body  partly  chosen 
by  company  is  valid;  Buggies  v.  People,  91  111.  265,  right  granted  to 
railroad  to  fix  rates,  State  may  fix  maximum ;  Jackson  v.  Walsh,  75  Md. 
312,  23  Atl.  779,  and  Phinney  v.  Sheppard,  88  Md.  638,  42  Atl.  60,  right 
reserved  in  Constitution,  charter  may  be  amended;  Watson  Seminary 
v.  County  Court,  149  Mo.  67,  45  L.  B.  A.  679,  50  S.  W.  882,  reservation 
in  general  statute,  charter  may  be  amended ;  Attorney  General  v.  Looker, 
111  Mich.  505,  507,  69  N.  W.  931,  932,  minority  stockholders  law  valid ; 
Montclair  v.  New  York  etc.  By.,  45  N.  J.  Eq.  445,  18  Atl.  245,  allowing 
statute  compelling  maintenance  of  bridge  over  cut;  Pennsylvania  Co.  v. 
Wentz,  37  Ohio  St.  338,  trains  may  be  compelled  to  stop  at  certain 
stations;  Ohio  v.  Neff,  52  Ohio  St.  407,  28  L.  B.  A.  414,  40  N.  E.  724, 
disallowing  giving  control  of  Cincinnati  College  to  directors  of  Univer- 
sity of  Cincinnati;  Toledo  v.  Northwestern  etc.  Co.,  5  Ohio  C.  C.  573, 
disallowing  unreasonable  restrictions  on  company  in  regulating  use  of 
gas;  Lake  Shore  etc.  By.  Co.  v.  Ohio,  8  Ohio  C.  C.  222,  trains  may  be 
compelled  to  stop  at  certain  stations;  State  v.  Brown  etc.  Mfg.  Co.,  18 
B.  I.  31,  32, 17  L.  B.  A.  862,  25  Atl.  251,  252,  may  require  employees  to  be 
paid  weekly;  dissenting  opinion  in  State  v.  Hamilton,  47  Ohio  St.  74, 
83,  89,  23  N.  E.  939,  942,  944,  majority  holding  city  may  erect  its  own 
works  without  impairing  rights  of  gas  company. 

Distinguished  in  Omaha  Water  Co.  v.  City  of  Omaha,  147  Fed.  68, 
8  Ann.  Oaa.  614,  12  L.  B.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  municipal  con- 
tract to  suspend  for  twenty-five  years  power  of  city  to  regulate  water 
rates  in  consideration  of  construction  and  maintenance  of  waterworks 
is  not  unreasonable;  Louisville  etc.  B.  Co.  v.  B.  B.  Commission!  19  Fed* 
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698,  703,  regulation  of  rates  of  railroads  covering  interstate  commerce 
are  void. 

Powers  may  be  granted  to  corporation  by  reference  to  powers  of  other 
corporations  without  enumeration. 

Approved  in  People  v.  Wayman,  256  111.  155,  99  N.  E.  943,  following 
rule. 

Constitutionality  of  statutes  designed  to  prevent  extortion*    Note, 
1  Ann.  Gas.  488. 

Miscellaneous.  Cited  in  State  v.  Jahraus,  117  La.  289,  116  Am.  St. 
Rep.  208,  41  South.  577!  incorrectly  cited  for  preceding  case  and  approv- 
ing rule  there  stated. 

95  U.  8.  326-333,  24  I*.  Ed.  387,  GLOBE  MITT.  IXFE  INS.  CO.  V.  WOLFF. 

Conditions  in  policy  can  he  waived  hy  company,  either  hef ore  or  after 
they  are  broken. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Frierson,  114  Fed.  62,  51  C.  C.  A. 
424,  holding  insurer  may  waive  defense  of  excepted  risk  of  accidents  in 
adventurous  journeys  where  company  knows  of  such  journey;  Travelers' 
Protective  Assn.  v.  Gilbert,  111  Fed.  273,  55  L.  R.  A.  538,  49  C.  C.  A. 
309,  holding  since  insurer  may  waive  defense,  no  fraud  for  plaintiff  to 
omit  allegation  that  insured  committed  suicide  by  poison;  Squires  v. 
Modern  Brotherhood  of  America,  68  Or.  348,  349,  35  Pac.  779,  fraternal 
association  may  waive  by-law  disqualifying  delinquent  member  in  ill- 
health  for  reinstatement. 

General  law  of  agency  applies  to  insurance  agents,  and  they  cannot 
hind  company,  without  authority  by  waiving  conditions  or  forfeiture  of 
policy,  unless  their  acts  are  subsequently  ratified. 

Approved  in  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assn.,  183 
U.  S.  354,  360,  46  L.  Ed.  232,  234,  22  Sup.  Ct.  150,  152,  holding  knowl- 
edge of  agent  of  double  insurance  before  policy  issued  no  waiver  where 
policy  stated  agent  had  no  authority  to  waive  conditions ;  Modern  Wood- 
men of  America  v.  Tevis,  117  Fed.  373,  54  C.  C.  A.  293,  holding  clerk  of 
local  camp,  Modern  Woodmen  of  America,  not  authorized  to  waive  con- 
ditions of  policy  to  bind  order;  Knarston  v.  Manhattan  Life  Ins.  Co., 
140  Cal.  66,  73  Pac.  743,  holding  parol  evidence  admissible  to  show 
waiver  of  forfeiture  for  failure  to  pay  premiums  and  waiver  binds  until 
repudiated  by  company ;  New  York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S. 
530,  29  L.  Ed.  938,  6  Sup.  Ct.  842,  holding  policy  void  where  agent  wrote 
false  answers  in  application;  Smith  v.  Continental  Ins.  Co.,  6  Dak.  441, 
43  N.  W.  813,  holding  condition  against  additional  insurance  not  waived 
by  notice  to  agent  after  termination  of  agency. 
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Power  of  insurance  agent  to  waive  conditions.    Note,  42  Am.  Rep. 
622. 

Insurance  companies,  as  well  as  Individuals,  cannot  deny  that  they 
Intended  the  natural  consequences  of  their  acts  when  others  have  been 
induced  to  rely  upon  them. 

Approved  in  Gray  v.  Blum,  55  N.  J.  Eq.  557,  38  Atl.  648,  allowing 
claim  against  company  where  defects  in  proofs  have  been  waived  by  re- 
ceiver. 

Distinguished  in  Ervay  v.  Fire  Assn.,  119  Iowa,  308,  93  N.  W.  292, 
holding  Iowa  Code,  §  1742,  making  sworn  statement  of  loss  condition 
precedent  to  recovery  not  waived  where  adjuster  telephoned  for  call 
next  day  but  failed  to  come. 

Where  company  sends  signed  renewal  receipts  to  agent,  the  propriety 
of  their  use,  in  absence  of  fraud,  cannot  be  questioned  by  company. 

Approved  in  Qrabbs  v.  Farmers'  Mut.  Fire  Ins.  Assn.,  125  N.  C.  397, 
34  S.  E.  505,  holding  agent's  issuance  of  policy  with  knowledge  of  part- 
nership ownership  waived  provision  that  assured 's  interest  must  be  prop- 
erly stated  therein. 

Retention  by  company  of  delinquent  premiums,  accepted  by  agent, 
who  gave  renewal  receipts  therefor,  amounts  to  approval  of  his  acts,  and 
forfeiture  of  policy  is  thereby  waived. 

Approved  in  National  Benefit  Assn.  v.  Elzie,  35  App.  D.  C.  297,  298, 
and  Morgan  v.  Northwestern  Nat.  Life  Ins.  Co.,  42  Wash.  14,  84  Pac. 
413,  both  following  rule;  United  States  Life  Ins.  Co.  v.  Lesser,  126 
Ala.  583,  28  South.  651,  holding  where  company  sent  renewal  receipts 
to  agent,  latter  had  power  to  extend  premiums  payment  to  bond  com- 
pany on  policy  returned  to  it  for  renewal;  Fender  v.  North  State  Life 
Ins.  Co.,  163  N.  C.  106,  79  S.  E.  297,  acceptance  of  note  for  premium 
without  demand  for  new  physical  examination  required  on  delivery 
of  policy  more  than  sixty  days  after  issue  waived  requirement;  Tennant 
v.  Travelers'  Ins.  Co.,  31  Fed.  323,  and  Phoenix  Life  Ins.  Co.  v.  Raddin, 
120  U.  S.  196,  30  L.  Ed.  649,  7  Sup.  Ct.  506,  both  holding  issue  of  policy 
and  acceptance  of  premiums  waives  conditions  in  application;  Hoffman 
v.  Supreme  Council,  35  Fed.  257,  holding  acceptance  of  delinquent  dues 
and  reinstatement  of  member  makes  society  liable  on  his  death;  Spoeri 
v.  Massachusetts  etc.  Life  Ins.  Co.,  39  Fed.  753,  holding  forfeiture 
waived,  although  insured  died  before  payment  of  last  delinquent  pre- 
mium; Williams  v.  Relief  Assn.,  89  Me.  163,  36  Atl.  64,  holding  ac- 
ceptance of  delinquent  assessments  on  mutual  policy  waives  forfeiture; 
Shea  v.  Mass.  Benefit  Assn.,  160  Mass.  294,  39  Am.  St.  Rep.  478,  35 
N.  E.  866,  holding  forfeiture  waived  after  acceptance  of  premiums 
where  beneficiary  was  not  competent;  Cotton  etc.  Life  Ins.  Co.  v.  Lester, 
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62  6a.  251,  35  Am.  St.  Rep.  125,  and  De  Frece  v.  Nat.  Life  Ins.  Co.,  136 
N.  T.  151,  32  N.  E.  558,  both  holding  custom  of  accepting  delinquent 
premiums  waives  forfeiture  for  delinquency  at  insured's  death;  Pied- 
mont etc.  Life  Ins.  Co.  v.  Fitzgerald,  1  Tex.  App.  Civ.  788,  awarding 
damages  for  illegal  forfeiture  of  policy  by  company. 

Distinguished  in  Hoyt  v.  Harbor  etc.  Saving  Assn.,  197  N.  Y.  118, 
49  L.  R.  A.  (N.  S.)  1129,  90  N.  E.  350,  waiver  of  forfeiture  by  ac- 
ceptance of  overdue  payments  of  dues  to  building  and  savings  associa- 
tion is  not  excuse  for  nonpayment  which  precluded  withdrawal  of  stock ; 
Mobile  Life  Ins.  Co.  v.  Pruett,  74  Ala.  498,  holding  acceptance  of  de- 
linquent premium  without  knowledge  of  death  of  assured  does  not  waive 
forfeiture. 

Waiver  of  forfeiture  of  insurance  for  nonpayment  of  premium. 
Note,  35  Axel  Rep.  126. 

Oral  waiver  or  estoppel  as  to  forfeitures  after  policy  issues  and 
before  loss.    Note,  10  L.  R.  A.  (N.  S.)  1081. 

It  is  essential  that  company  should  have  some  knowledge  of  forfeiture 
of  policy  before  it  can  be  held  to  have  waived  it. 

Approved  in  Ward  v.  Metropolitan  life  Ins.  Co.,  66  Conn.  241,  50  Am. 
St.  Rep.  86,  33  Atl.  905,  holding  knowledge  of  agent  not  binding  on 
company  when  so  stipulated  in  policy. 

Where  agent  collects  premiums,  it  Is  presumed  that  he  informs  com- 
pany  of  circumstances  coming  to  his  knowledge  affecting  its  liability,  and 
subsequent  receipt  of  premiums  by  company  presumably  waives  forfeiture. 
Approved  in  Aetna  Life  Ins.  Co.  v.  Frierson,  114  Fed.  63,  51  C.  C.  A. 
424,  holding  acceptance  of  premium  by  accident  insurance  company  with 
knowledge  of  adventurous  trip  contemplated  by  insured  waiver  of  de- 
fense; German- American  Ins.  Co.  v.  Yeagley,  163  Ind.  666,  71  N.  E. 
903,  in  action  on  fire  policy  defended  on  ground  that  policy  was  void 
because  property  was  encumbered,  reply  that  agent  who  wrote  policy 
knew  of  encumbrance  was  sufficient ;  Metropolitan  Life  Ins.  Co.  v.  Willis, 
37  Ind.  App.  53,  76  N.  E.  561,  holding  insurer  bound  by  notice  to  agent 
taking  application  and  receiving  premium  that  insured  was  in  ill  health 
when  policy  issued;  Farmers'  etc.  Ins.  Co.  v.  Jackman,  35  Ind.  App. 
15,  73  N.  E.  735,  where  insured  owned  property  in  fee  simple  at  time 
of  insurance  and  notified  insurer  of  transfer  to  son,  in  which  insured 
retained  life  estate,  and  afterward  insurance  readjusted  and  insurer 
notified  of  condition  of  title  and  insured  paid  premiums  under  policy 
declaring  that  policy  on  property  not  owned  in  fee  simple  was  void, 
condition  waived;  Citizens'  Mut.  Fire  Ins.  Co.  v.  Conowingo  Bridge  Co., 
116  Md.  438,  82  Atl.  379,  knowledge  of  failure  to  file  proof  of  loss 
within  thirty  days  after  fire  will  be  imputed  to  president  of  insurer 
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where  company  should  have  known,  by  exercise  of  diligence,  that  proof 
of  loss  not  filed ;  Aetna  life  Ina.  Co.  v.  Fallow,  110  Tenn.  733,  735,  77 
S.  W.  940,  where  accident  policy  provided  that  there  should  be  no  in- 
surance unless  premiums  paid  prior  to  accident,  but  by  agreement  be- 
tween insured  and  general  agent  former  held  premiums  until  collector 
called,  insurer  estopped  to  deny  liability;  McGurk  v.  Metropolitan  Life 
Ins.  Co.,  56  Conn.  540,  1  L.  R.  A.  567,  16  Atl.  266,  applying  rule  and 
holding  forfeiture  for  engaging  in  liquor  business  waived;  Germania 
life  Ins.  Co.  v.  Koehler,  168  111.  303,  61  Am.  St.  Rep.  114,  48  N.  E. 
300,  holding  forfeiture  waived  where  agent  knew  that  insured  lived  in 
prohibited  territory;  Germania  Ins.  Co.  v.  Rudwig,  80  Ky.  238,  applying 
rule  and  awarding  recovery  on  policy;  Northwestern  life  Assur.  Co.  v. 
Bodurtha,  23  Ind.  App.  121,  53  N.  E.  789,  applying  rule  where  agent 
had  knowledge  of  breach  of  condition  against  drunkenness;  Marshall 
etc.  Fire  Ins.  Co.  v.  Liggett,  16  Ind.  App.  603,  45  N.  E.  1064,  applying 
rule  to  acceptance  of  delinquent  premiums  with  knowledge  of  loss; 
Williams  v.  Relief  Assn.,  89  Me.  165,  167,  36  Atl.  65,  holding  acceptance 
of  delinquent  assessments  on  mutual  policy  waives  forfeiture. 

Distinguished  in  Ward  v.  Metropolitan  Life  Ins.  Co.,  66  Conn.  240, 
50  Am.  St.  Rep.  85,  33  Atl.  904,  holding  rule  not  applicable  when  policy 
stipulates  that  knowledge  of  agent  shall  not  bind  company. 

Insurance — Applications  made  out  by  agents — Waivers  by  agents, 
etc.    Note,  9  Am.  St  Rep.  236. 

Who  is  agent  of  insurance  company  so  as  to  make  his  knowledge 
imputable  to  company.    Note,  Ann.  Oas.  1913A,  853. 

Doctrine  of  waiver,  asserted  against  insurance  companies  to  avoid  strict 
enforcement  of  conditions  in  policies,  is  estoppel,  and  cannot  be  applied 
unless  company  knew  all  facts. 

Approved  in  United  States  Casualty  Co.  v.  Charleston  etc.  Mfg. 
Co.,  183  Fed.  245,  acceptance  of  premiums  on  liability  policy  with- 
out knowledge,  reports  on  which  based  were  incomplete  did  not  waive 
right  to  recover  remainder  of  premiums;  Hampton  Stave  Co.  v.  Gard- 
ner, 154  Fed.  808,  83  C.  C.  A.  521,  holding  waiver  of  breach  of  contract 
by  vendor  to  furnish  abstract  under  time  option  contract  not  estab- 
lished; Williams  v.  Neely,  134  Fed.  10,  69  L.  R.  A.  232,  67  C.  C.  A.  171, 
purchaser  for  value  from  creditor  of  obligation  of  debtor,  who  obtains 
latter 's  note  payable  to  himself  as  evidence  of  obligation,  debtor  does 
not  waive  right  to  plead  defenses  available  against  original  obligation; 
McElhone  v.  Massachusetts  Benefit  Assn.,  2  App.  D.  C.  402,  holding  for- 
feiture not  prevented  by  incapacity  of  insured  to  attend  to  business  on 
notice  requiring  payment  of  premium;  Supreme  Lodge  Knights  of 
Honor  v.  Jones,  35  Ind.  App.  129,  69  N.  E.  721,  applying  rule  in  action 
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as  benefit  certificate  where  financial  recorder  of  local  lodge  accepted 
payment  of  assessments  past  due;  Murphy  v.  Royal  Ins.  Co.  of  Liver- 
pool, 52  La.  Ann.  790,  27  South.  149,  holding  company  not  bound  by 
waiver  of  agent  of  compliance  with  "promissory  warranty"  clause  of 
policy,  where  terms  of  policy  prevent  any  but  written  waiver  author- 
ized by  company;  Parsons  v.  Lane,  97  Minn.  105,  106  N.  W.  488,  ap- 
plying rule  to  condition  in  policy  as  to  title;  Collins  v.  Metropolitan  Life 
Ins.  Co.,  32  Mont.  343,  345,  108  Am.  St,  Rep.  578,  80  Pac.  612,  613, 
where  policy  provided  that  forfeitures  for  nonpayment  of  premium  were 
'waivable  only  in  writing  by  officer  of  company,  agreement  of  insured 
with  agent  to  extend  time  for  payment  is  not  binding  on  insurer,  though 
other  payments  had  been  waived  by  latter;  Taylor-Baldwin  Co.  v.  North- 
western Fire  etc.  Ins.  Co.,  18  N.  D.  353,  354,  20  Ann.  Cas.  432,  122 
N.  W.  401,  rejection  of  claim  of  loss  on  ground  that  policy  canceled 
held  not  to  waive  conditions  of  policy;  Thompson  v.  Traveler's  Ins.  Co., 
13  N.  D.  451,  101  N.  W.  902,  acceptance  of  first  premium  by  insurer 
without  knowledge  of  insured's  health  does  not  estop  it  from  setting 
up  breach  of  condition;  Thompson  v.  Travelers'  Ins.  Co.,  11  N.  D.  277, 
91  N.  W.  77,  holding  acceptance  of  premium  by  agent  without  knowledge 
of  insured's  fatal  illness  not  a  waiver  of  policy;  Deming  Inv.  Co.  v. 
Shawnee  Ins.  Co.,  16  Okl.  11,  83  Pac.  921,  though  agent  wrote  applica- 
tion knowing  it  misstated  facts,  insurer  not  bound  thereby  where  it 
never  knew  facts  and  agent  not  authorized  to  waive  conditions;  Aetna 
Life  Ins.  Co.  v.  Fallow,  110  Tenn.  730,  77  S.  W.  939,  where  accident 
policy  provided  that  there  should  be  no  insurance  unless  premiums  paid 
prior  to  accident,  but  by  agreement  between  insured  and  general  agent 
former  held  premiums  until  collector  called,  insurer  estopped  to  deny 
liability;  Webster  v.  State  Mut.  Fire  Ins.  Co.,  81  Vt.  80,  69  Atl.  320, 
failure  To  object  to  ^insufficient  proofs  of  loss  where  furnished,  waived 
objection  thereto ;  Hubbard  v.  Mutual  etc.  Life  Assn.,  80  Fed.  685,  hold- 
ing notice  that  policy  would  be  paid,  no  waiver  of  forfeiture  for  false 
representations  in  application;  Equitable  Life  Assur.  Soc.  v.  McElroy, 
83  Fed.  637,  28  C.  C.  A.  365,  holding  intentional  omission  of  material 
facts  in  application,  vitiates  policy;  Smith  v.  Continental  Ins.  Co.,  6 
Dak.  440,  43  N.  W.  812,  holding  condition  against  mortgaging  premises 
not  waived  by  permission  of  agent  without  authority;  Burdick  v. 
Security  Life  Assn.,  77  Mo.  App.  636,  holding  company  cannot,  by  re- 
stricting agent's  authority,  prevent  waiver;  Appleton  v.  Phoenix  Mut. 
Life  Ins.  Co.,  59  N.  H.  545,  47  Am.  Rep.  221,  compelling  issuance  of 
paid-up  policy  after  acceptance  of  delinquent  premiums;  Ball  v. 
Granite  State  etc.  Assn.,  64  N.  H.  239,  9  Atl.  105,  holding  forfeiture  for 
untrue  answers  in  application  waived  where  assurers  knew  truth; 
American  Cent.  Ins.  Co.  v.  McCrea,  8  Lea,  526,  41  Am.  Rep.  653,  holding 
failure  of  agent  to  indorse  other  insurance  on  policy,  after  notice,  waives 
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condition;  Dale  v.  Continental  Ins.  Co.,  95  Tenn.  50,  31  S.  W.  269,  hold- 
ing temporary  retention  of  money  tendered  for  delinquent  premium  no 
waiver  of  forfeiture. 

Distinguished  in  Bingler  v.  Mutual  Benefit  life  Ins.  Co.,  10  Kan.  App. 
8,  61  Pac.  674,  forfeiture  for  nonpayment  of  premium  waived  by  request 
for  and  acceptance  of  payment  after  due. 

Limited  in  Knights  of  Pythias  v.  Kalinski,  163  U.  S.  298,  41  L.  Ed. 
166, 16  Sup.  Ct.  1051,  to  facts  peculiarly  within  knowledge  of  insured. 

Waiver  can  only  he  claimed  by  insured  where  conduct  of  company  in- 
duced action  in  reliance  upon  it,  and  where  it  would  he  fraud  on  insured 
to  disavow  conduct  and  enforce  conditions. 

Approved  in  Rife  v.  Lumber  Underwriters,  204  Fed.  38,  122  C.  C.  A. 
346,  evidence  of  waiver  of  "clear  space1'  clause  by  local  agent  is  in- 
admissible when  not  indorsed  on  policy  in  absence  of  offer  to  show  ratifi- 
cation by  company;  Bakhaus  v.  Germania  Fire  Ins.  Co.,  176  Fed.  883, 
100  C.  C.  A.  349,  employment  of  State  fire  marshal  to  investigate  loss 
did  not  waive  breach  of  condition  against  other  insurance  of  which 
insurer  was  not  informed  prior  to  loss ;  United  Shoe  Mach.  Co.  v.  Abbott, 
158  Fed.  764,  86  C.  C.  A.  118,  acceptance  of  less  than  agreed  rental  for 
several  months  held,  under  facts,  not  to  waive  right  of  lessor  to  collect 
agreed  rental  thereafter;  Supreme  Lodge  Knights  of  Pythias  v.  Wellen- 
voss,  119  Fed.  675,  56  C.  C.  A.  287,  holding  suspension  of  member  of 
Knights  of  Pythias  five  years  after  charges  preferred,  order  having  ac- 
cepted premiums  meanwhile,  did  not  bar  action  by  beneficiary  on  policy; 
Modern  Woodmen  v.  Tevis,  111  Fed.  117,  49  C.  C.  A.  256,  holding  Modern 
Woodmen  estopped  to  set  up  noncompliance  with  prompt  payment  rules 
of  order  where  clerk  of  local  lodge  habitually  collects  dues  overdue;  Cable 
v.  United  States  Life  Ins.  Co.,  Ill  Fed.  31,  49  C.  C.  A.  216,  holding 
concealment  by  insured's  agent  of  serious  illness  df  insured  prevented 
delivery  of  policy  by  insurer's  agent  and  acceptance  of  premium  being 
waiver;  Sovereign  Camp  Woodmen  etc.  v.  Hall,  104  Ark.  550,  41  L.  R.  A. 
(N.  S.)  617,  148  S.  W.  531,  refusal  to  pay  claim  on  sole  ground  that 
insured  misrepresented  health  did  not  estop  insurer  from  claiming  for- 
feiture for  other  breaches  of  policy ;  Bingler  v.  Mutual  Benefit  Life  Ins. 
Co.,  10  Kan.  App.  8,  61  Pac.  674,  holding  acceptance  of  overdue  pre- 
miums presents  question  of  waiver  for  jury  which  should  not  be  with- 
drawn for  failure  to  send  subsequent  health  reports ;  Central  Life  Ins. 
Co.  v.  Roberts,  165  Ky.  304,  176  S.  W.  1143,  holding  provision  in  appli- 
cation that  policy  do  not  become  effective  till  first  premium  paid  while 
in  good  health  waived  by  agreement  to  accept  premium  in  advertising; 
Millis  v.  Scottish  Union  Ins.  Co.,  95  Mo.  App.  215,  68  S.  W.  1067,  hold- 
ing acceptance  of  premium  by  agent  assuring  insured  that  contemplated 
change  in  insured  partnership  property  would  not  affect  policy  waives 
forfeiture  clause  therein;  Gish  v.  Insurance  Co.  of  North  America,  16 
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Okl.  73,  74,  87  Pac.  873,  874,  considering  question  of  waiver  of  iron- 
safe  clause  in  fire  policy ;  Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  739, 
77  S.  W.  942,  applying  rule  where  subagent  of  general  agent  of  acci- 
dent company  collected  policy  after  maturity;  Mutual  etc.  Life  Assn. 
v.  Lovenberg,  24  Tex.  Civ.  361,  59  S.  W.  318,  holding  policy  forfeited 
by  nonpayment  of  premiums  not  reinstated  by  receipt  for  delinquent 
dues  where  condition  of  good  health  contained  therein  not  fulfilled; 
Douglas  v.  Hanbury,  56  Wash.  65,  134  Am.  St  Rep.  1096,  104  Pac.  1111, 
holding  provision  making  time  essence  of  installment  contract  waived 
by  accepting  payments  at  varying  intervals  after  due;  Elhart  v.  Pacific 
Mut.  Life  Ins.  Co.,  47  Wash.  663,  92  Pac.  420,  furnishing  blanks  for 
proof  of  death  at  request  of  beneficiary  with  knowledge  of  violation 
of  condition  held  not  to  waive  forfeiture ;  Hart  v.  Trustees  of  Supreme 
etc.  Alliance,  108  Wis.  496,  84  N.  W.  853,  holding  letter  written  by 
attorney  of  fraternal  alliance  ninety  days  after  decease,  denying  lia- 
bility on  ground  of  suicide,  no  waiver  of  ninety-day  clause;  dissenting 
opinion  in  Maupin  v.  Scottish  Union  etc.  Co.,  53  W.  Va.  590,  45  S.  E. 
1017,  majority  holding  parol  evidence  inadmissible  to  show  agent's 
waiver  of  iron-safe  clause,  policy  providing  agents  have  no  authority  to 
waive  it;  Seamans  v.  Northwestern  Mut.  Life  Ins.  Co.,  1  McCrary,  513, 
3  Fed.  330,  holding  no  forfeiture  for  delinquent  premium  where  agent 
was  changed  without  notice;  Pendleton  v.  Knickerbocker  Life  Ins.  Co., 
7  Fed.  173,  holding  company  liable  after  payment  of  premium  by  draft, 
which  was  not  paid;  Connecticut  Fire  Ins.  Co.  v.  Hamilton,  59  Fed. 
265,  8  C.  C.  A.  114,  holding  requirement  of  appraisal  waived  where 
insurers  caused  delay;  Hubbard  v.  Mutual  Reserve  Fund  Life  Assn., 
80  Fed.  683,  holding  notice  that  policy  would  be  paid,  no  waiver  of 
forfeiture  for  false  representations  in  application;  St.  Onge  v.  West- 
chester Fire  Ins.  Co.,  80  Fed.  704,  holding  forfeiture  not  waived  by 
agent,  agreeing  to  assume  future  losses;  Insurance  Co.  v.  Brodie,  52 
Ark.  22,  4  L.  R.  A.  462,  11  S.  W.  1019,  holding  policy  valid  where  agent 
wrote  false  answers  in  application;  German  Ins.  Co.  v.  Gibson,  53  Ark. 
501,  14  S.  W.  673,  holding  forfeiture  for  misrepresentations  in  appli- 
cation waived  by  acceptance  of  proof  of  loss;  Hauthorne  v.  Brooklyn 
Life  Ins.  Co.,  5  Mo.  App.  77,  refusing  to  compel  execution  of  paid-up 
policy  where  notice  was  not  given  at  time  specified. 

Where  policy  prohibited  sojourn  in  certain  district,  and  agent  accepted 
delinquent  premium  while  insured  was  sick  there,  but  without  knowledge 
of  it,  and  company  offered  to  return  premium,  forfeiture  is  not  waived. 

Distinguished  in  Medley  v.  German  etc.  Ins.  Co.,  55  W.  Va.  351,  47 
S.  E.  105,  restrictions  in  policy  as  to  authority  of  agent  as  to  waiver 
do  not  apply  to  conditions  relating  to  inception  of  policy. 

Answers  in  application  for  insurance  as  warranties.    Note,  59  Am. 
Rep.  822. 
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95  U.  8.  384-336,  24  L.  Ed.  480,  TJNITEQ  STATES  v.  BABBITT. 

What  is  implied  in  a  statute,  will,  deed  or  contract  li  as  much  a  part 
thereof  as  if  expressed. 

Approved  in  State  v.  Harden,  62  W.  Va.  345,  58  S.  E.  728,  construing 
statute  providing  system  of  government  for  town. 

Begister  of  land  office  refusing  to 'pay  over  fees  above  his  maTlTnnm 
compensation,  may  be  sued  on  his  bond  with  sureties,  without  action  for 
money  had. 

Approved  in  United  States  v.  Brindle,  110  U.  S.  689,  28  L.  Ed.  287, 
4  Sup.  Ct.  181,  must  pay  over  fees  exceeding  maximum  pay. 

i 

96  U.  S.  837-341,  24  L.  Ed.  512,  BERODOLL  v.  POLLOCK. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  314. 

95  U.  8.  342-346,  24  L.  Ed.  412,  MERCHANTS'  NAT.  BANK  v.  COOK. 

When  condition  of  debtor's  affairs  are  known  to  be  such  that  prudent 
business  men  would  conclude  that  he  could  not  meet  his  obligations  as  they 
matured,  there  is  reasonable  cause  to  believe  him  insolvent. 

Approved  in  Capital  Nat.  Bank  v.  Wilkerson,  36  Ind.  App.  474,  483, 
75  N.  E.  839,  842,  and  Stevenson  v.  Milliken  etc.  Co.,  99  Me.  327,  59 
Atl.  475,  both  following  rule;  Grant  v.  National  Bank,  232  Fed.  212, 
judgment  within  four  months  of  bankruptcy  held  entered  with  notice 
of  insolvency  by  creditor;  In  re  Harrison  Bros.,  202  Fed.  250,  and 
Heyman  v.  Third  Nat.  Bank,  216  Fed.  688,  both  holding  payments  to 
be  with  notice  of  insolvency  and  to  be  preferential;  In  re  Klein,  197 
Fed.  246,  116  C.  C.  A.  603,  mortgagee  taking  mortgage  within  four 
months  of  bankruptcy  held  not  to  leave  reasonable  cause  to  believe 
bankrupt  insolvent;  In  re  C.  J.  McDonald  &  Sons,  178  Fed.  492,  bank 
taking  mortgage  held  to  have  had  knowledge  of  insolvency;  Pratt  v. 
Columbia  Bank,  157  Fed.  139,  payment  received  after  knowledge  of 
filing  of  petition  in  bankruptcy  held  preferential;  Wright  v.  Sampter, 
152  Fed.  198,  woman  of  no  business  experience  receiving  return  of 
deposit  from  relative  shortly  before  his  bankruptcy  had  no  reasonable 
cause  to  believe  debtor  insolvent;  In  re  Moody,  134  Fed.  633,  where 
retailer  within  four  months  of  bankruptcy  transferred  goods  to  firm, 
which  paid  his  debt  to  bank  of  which  partners  were  stockholders,  and 
who  transferred  to  him  farm,  title  to  which  taken  in  wife 's  name,  trans- 
fer was  void;  Crandall  v.  Coats,  133  Fed.  969,  holding  preferred  credi- 
tor charged  with  notice  of  bankrupt's  insolvency  at  time  of  conveyance; 
In  re  Goodhile,  130  Fed.  473,  fact  that  indebtedness  of  retailer  to  whole- 
saler is  past  due  when  payment  made  does  not  give  creditor  cause  to 
believe  debtor  insolvent  and  that  it  was  intended  as  preference;  In  re 
Eggert,  102  Fed.  741,  43  C.  C.  A.  1,  holding  question  of  creditor's  knowl- 
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edge  of  debtor 's  insolvency  is  question  of  fact,  satisfied  by  knowledge 
of  such  facts  as  would  pat  ordinary  man  upon  inquiry;  Lampkin  v. 
People's  Nat.  Bank,  98  Mo.  App.  240,  71  S.  W.  716,  holding  where  de- 
fendant had  reasonable  ground  to  know  insolvency  and  accepted  money, 
trustee  can  follow  money  notwithstanding  compromise  for  part;  Brown 
v.  Case,  41  Or.  230,  69  Pac.  46,  upholding  sale  of  lot  worth  eleven  thou- 
sand dollars  for  seven  thousand  five  hundred  dollars,  where  if  debtor 
could  have  sold  lots  he  would  have  been  solvent  though  he  became  in- 
solvent ;  Sirrine  v.  Stover-Marshal  Co.,  64  S.  C.  460,  42  S.  E.  432,  hold- 
ing under  S.  C.  Bankruptcy  Act  of  1898,  creditor's  suspicions  of  insol- 
vency insufficient,  such  facts  as  would  induce  belief  in  reasonable  man 
necessary;  Stuart  v.  Farmers'  Bank,  137  Wis.  72,  16  Ann.  Gas.  821, 
117  N.  W.  822,  creditor  receiving  payment  from  insolvent  held  to  have 
no  reasonable  cause  to  believe  debtor  insolvent;  In  re  Shoenberger,  21 
Fed.  Cas.  1335,  holding  note  given  as  security  void;  Swan  v.  Robinson, 
5  Fed.  294,  holding  transfer  of  stock  by  bankrupt  void;  State  v«  Cad- 
well,  79  Iowa,  450,  44  N.  W.  705,  applying  rule  under  indictment  for 
fraudulent  banking;  Chipman  v.  McClellan,  159  Mass.  367,  34  N.  E. 
380,  and  Daniels  v.  Palmer,  35  Minn.  349,  29  N.  W.  164,  both  setting 
aside  transfers  of  real  estate  by  bankrupt. 

Distinguished  in  Wilson  v.  Taylor,  154  N.  C.  218,  70  S.  E.  289,  credi- 
tor receiving  payment  held  to  have  had  reasonable  cause  to  believe 
debtor  insolvent;  dissenting  opinion  in  Stuart  v.  Farmers'  Bank,  137 
Wis.  77,  16  Ann.  Oaa.  821,  117  N.  W.  823,  majority  holding  creditor 
receiving  payment  from  insolvent  had  no  reasonable  cause  to  believe 
debtor  insolvent. 

Preferences  as  to  creditors.    Note,  26  Am.  Dec.  587. 

Construction  of  clause  in  bankruptcy  act  avoiding  preference  where 
creditor  had  "reasonable  cause  to  believe"  preference  was  in- 
tended.   Note,  16  Ann.  Gas.  826. 

Where  insolvent  debtor  fraudulently  transfers  securities  to  creditor, 
with  letter  showing  his  insolvency,  assignee  in  bankruptcy  can  recover  them 
or  their  value,  under  statute. 

Approved  in  First  Nat.  Bank  v.  Cook,  154  U.  S.  628,  24  L.  Ed.  916, 
14  Sup.  Ct.  1181,  directing  assignment  to  assignee  of  judgment  on  bills 
transferred  by  bankrupt. 

96  IT.  S.  347-354,  24  L.  Ed.  596,  SESSIONS  V.  JOHNSON. 

Judgment  against  one  of  joint  contractors  is  a  bar  without  satisfac- 
tion, but  otherwise  if  joint  and  several. 

Approved  in  Blythe  v.  Cordingly,  20  Colo.  App.  514,  80  Pac.  497, 
judgment  on  firm  debt  where  service  is  had  on  less  than  all  of  partners 
bars  subsequent  action  against  partners  not  served;  United  States  v. 
Ames,  99  U.  S.  45,  25  L.  Ed.  300,  judgment  against  bond,  with  sureties 
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for  firm,  bars  suit  against  other  partners;  Connecticut  Fire  Ins.  Co.  v. 
Oldendorff,  73  Fed.  90,  19  C.  C?  A.  379,  judgment  entered  at  different 
times  in  favor  of  joint  obligors,  error  not  taken  in  time  from  one  will 
be  dismissed  in  case  of  other. 

Judgments  as  evidence,  between  additional  parties.    Note,  25  Am, 
Dec.  544. 

Effect  of  judgment  in  action  against  part  of  joint  or  joint  and 
several  obligors  on  liability  of  others.    Note,  43  L.  R.  A.  161,  164. 

Where  obligation  is  joint  and  several,  If  obligee  obtains  joint  judgment, 
he  cannot  sue  separately,  and  vice  versa. 

Approved  in  Moore  v.  Chattanooga  Electric  Ry.  Co.,  119  Tenn.  723, 
16  L.  R.  A.  (N.  S.)  978,  109  S.  W.  501,  Smith  v.  Graves,  59  Ind.  App. 
60,  108  N.  E.  170,  Reynolds  v.  New  York  Trust  Co.,  188  Fed.  616,  39 
L.  R.  A.  (N.  S.)  391,  110  C.  C.  A.  409,  and  Gawne  v.  Bicknell,  162  Fed. 
589,  all  applying  rule  in  tort  action;  United  States  v.  Ames,  99  U.  S. 
46,  25  L.  Ed.  301,  suit  on  bond  given  for  benefit  of  firm  bars  suit  against 
other  partners. 

Proper  parties  defendant.    Note,  1  E.  R.  0.  182. 
Nonjoinder  of  defendants  as  defense.    Note,  1  E.  R.  0.  188. 

All  or  any  wrongdoer  may  be  sued,  but  only  one  satisfaction  had;  but 
judgment, 'without  satisfaction,  is  no  bar. 

.Approved  in  Bigelow  v.  Old  Dominion  Copper  Mining  etc.  Co.,  225 
U.  S.  132,  Ann.  Gas.  1913E,  875,  56  L.  Ed.  1023,  32  Sup.  Ct.  641,  failure 
to  recover  against  one  of  two  joint  tort-feasors  in.  one  State  does  not 
bar  suit  against  other  in  another  State;  Ware-Kramer  Tobacco  Co.  v. 
American  Tobacco  Co.,  178  Fed.  121,  requirement  as  to  place  of  suit 
against  corporation  for  tort  cannot  be  avoided  by  stating  in  same  com- 
plaint joint  cause  of  action  against  such  defendant  and  another  which 
can  be  sued  in  district,  such  cause  being  several  as  well  as  joint;  Shane 
v.  Butte  Elec.  Ry.  Co.,  150  Fed.  809,  where  complaint  in  State  action 
states  joint  cause  against  nonresident  corporation  and  resident  servant, 
denial  of  joint  negligence  in  corporation's  removal  petition  is  insuffi- 
cient; Knuth  v.  Butte  Elec.  Ry.  Co.,  148  Fed.  74,  refusing  removal  of 
action  against  railway  company  and  servant  for  joint  negligence  caus- 
ing injury,  where  fraudulent  joinder  not  alleged  and  proven ;  Engstrand 
v.  Kleffman,  86  Minn.  405,  91  Am.  St.  Rep.  360,  90  N.  W.  1054,  holding 
judgment  against  several  in  action  ex  delicto  void  as  to  one  for  lack  of 
service  of  summons,  good  as  to  other;  McFarlane  v.  Kipp,  206  Pa.  St. 
322,  55  Atl.  988,  holding  where  in  suit  by  firm  defendants  were  allowed 
to  set  off  claim  second  suit  will  not  lie  against  one  prior  plaintiff  and 
others  thereon ;  Atlantic  etc.  R.  R.  Co.  v.  Laird,  164  U.  S.  399,  41  L.  Ed. 
487,  17  Sup.  Ct.  123,  amendment  dismissing  action  against  one  tort- 
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feasor  makes  no  new  action ;  Gudger  v.  Western  etc.  R.  Co.,  21  Fed.  84, 
judgment  against  one  tort-feasor  bars  a  joint  action;  Chils  v.  Gronlund, 
41  Fed.  505,  portion  of  verdict  against  joint  tort-feasors  remitted,  plain- 
tiff cannot  remit  different  sum  against  each  and  have  separate  judg- 
ments; Russell  v.  McCall,  141  N.  Y.  448,  451,  38  Am.  St.  Rep.  812,  814, 
36  N.  E.  501,  502,  suit  against  surviving  partner  for  misappropriation 
does  not  bar  against  other  wrongdoers;  Wolff e  v.  State,  79  Ala.  208, 
58  Am.  Rep.  592,  arguendo. 

Release  of  one  joint  tort-feasor  as  affecting  the  liability  of  the 
others.    Note,  92  Am.  St  Rep.  887. 

Effect  of  judgment  against  one  joint  tort-feasor  on  other's  liability. 
Mote,  58  L.  R.  A.  419. 

95  U.  a  355-356,  24  L.  Ed.  514,  COCHRANE  v.  DEENEB. 

On  motion  to  set  aside  decree  collusively  obtained,  at  instance  of  stran- 
gers incidentally  affected,  proof  most  be  very  clear. 

Approved  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed. 
987,  where  court  awards  priority  to  complainant,  after  purchase  by  him 
pending  suit  for  patent,  of  defendant's  rights,  subsequent  infringer  can- 
not set  up  collusion  to  impeach  decree. 

In  view  of  imperfect  presentation  of  case  by  appellees,  third  parties 
interested  in  patent  involved  are  not  concluded  from  further  hearing. 

Distinguished  in  Page  v.  Holmes  etc.  Tel.  Co.,  18  Blatchf.  126,  2  Fed. 
337,  338,  parties  holding  other  patents  claimed  as  infringing  may  not 
intervene. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  C.  ISO. 

95  U.  S.  356-859,  24  L  Ed.  414,  ALVORD  v.  UNITED  STATES. 

Where  mail  from  another  route  is  temporarily  carried,  requiring  extra 
coaches,  extra  compensation  may  be  recovered  by  contractor. 
Cited  in  In  re  Huttman,  70  Fed.  702,  arguendo. 

Miscellaneous.  Cited  in  Stegall  v.  Thurman,  175  Fed.  820,  to  point 
that  regulations  of  Treasury  Department  as  to  internal  revenue  have 
force  of  law. 

95  IT.  8.  360-372,  24  L.  Ed.  416,  CASS  COUNTY  V.  JOHNSTON. 

Requirement  of  "majority  of  legal  voters  of  township"  to  pass  a  proposi- 
tion, means  majority  of  those  voting  at  the  election,  in  absence  of  contrary 
statutory  regulation. 

Approved  in  Sharp  v.  George,  5  Ariz.  68,  46  Pac.  213,  applying  rule 
in  construing  Laws  18th  Assem.  Act  No.  32,  relating  to  establishment 
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of  union  high  school;  Pickett  v:  Russell,  42  Fla.  139,  28  South.  771, 
holding  rule  that  majority  of  those  voting  carry  measure  under  Florida 
Laws,  4336,  not  superseded  by  nor  conflicting  with  Const.  1885,  regard- 
ing school  taxes ;  Green  v.  State  Board  of  Canvassers,  5  Idaho,  138, 142, 
95  Am.  St.  Rep.  173,  177,  47  Pac.  261,  262,  holding  favorable  vote  by 
majority  of  electors  voting  upon  woman's  rights  amendment  was  suffi- 
cient ratification  within  Idaho  Const.,  art.  XX,  §  1;  In  re  Denny,  156 
Ind.  122,  59  N.  E.  366,  holding  Ind.  Const.,  art.  XVI,  §  1,  requiring 
majority  of  electors  to  ratify  amendment,  means  more  than  half  of  those 
voting;  Mills  v.  Hallgren,  146  Iowa,  220,  124  N.  W.  1079,  majority  of 
those  voting  at  last  election  are  sufficient  for  petition  under  mulct  law; 
Montgomery  County  Fiscal  Ct.  v.  Trimble,  104  Ky.  635,  47  S.  W.  775, 
holding  Ky.  Const.,  §  157,  requiring  assent  of  two-thirds  of  voters  for 
county  indebtedness,  means  two-thirds  of  those  voting  on  the  proposi- 
tion ;  Foy  v.  Water  District,  98  Me.  85,  56  Atl.  202,  holding  act  Febru- 
ary 26,  1903,  provided  to  take  effect  when  approved  by  majority  vote 
of  legal  voters,  meant  vote  of  majority  of  those  voting;  Cashman  v. 
Entwistle,  213  Mass.  158,  100  N.  E.  60,  majority  of  votes  cast  on  par- 
ticular proposition  are  decisive,  majority  of  all  votes  cast  at  election 
not  being  required ;  Tinkel  v.  Griffin,  26  Mont.  432,  68  Pac.  861,  holding 
county  indebtedness  to  build  courthouse  legally  authorized  within  Mont. 
Const.,  art.  XIII,  §  5,  where  majority  of  those  voting  favorable ;  dissent- 
ing opinion  in  Rice  v.  Palmer,  78  Ark.  453,  96  S.  W.  403,  majority 
holding  under  Kirby  's  Dig.,  §  718,  majority  of  electors  voting  at  election 
necessary  to  pass  constitutional  amendment;  Knox  Co.  v.  Ninth  Nat. 
Bank,  147  U.  S.  99,  37  L.  Ed.  96,  13  Sup.  Ct.  270,  and  Carroll  Co.  v. 
Smith,  111  U.  S.  563,  28  L.  Ed.  520,  4  Sup.  Ct.  543,  both  holding  bonds 
valid  when  passed  by  two-thirds  of  those  voting;  Armour  Bros.  Banking 
Co.  v.  Board  of  Commrs.  of  Finney  County,  41  Fed.  323,  applying  rule 
in  determining  validity  of  assessment  for  poor  farm;  Vance  v.  Austell, 
45  Ark.  407,  applying  rule  to  vote  on  change  of  county  seat;  Gavin  v. 
Atlanta,  86  Ga.  138,  12  S.  E.  264,  holding  requirement  of  two-thirds  of 
voters  is  to  be  determined  from  registration  lists;  Commissioners  of 
Mlarion  v.  Winkley,  29  Kan.  41,  applying  rule;  Montgomery  County 
Fiscal  Court  v.  Trimble,  104  Ky.  629,  42  L.  R.  A.  741,  47  S.  W.  775, 
holding  majority  voting  on  that  one  proposition  sufficient;  Citizens  etc. 
of  Natchitoches  Parish  v.  Williams,  49  La.  Ann.  440,  37  L.  R.  A.  770, 
21  South.  654,  applying  rule  to  requirement  of  vote  of  "majority  of 
property  taxpayers 9 ' ;  Walker  v.  Oswald,  68  Md.  155, 11  Atl.  715,  apply- 
ing rule  to  election  on  liquor  license  law ;  Bond  Debt  Cases,  12  S.  C.  277, 
285,  holding  law  requiring  two-thirds  vote  of  assembly,  means  of  those 
voting;  Metcalfe  v.  Seattle,  1  Wash.  303,  25  Pac.  1013,  applying  rule  to 
bond  election;  Cleveland  Cotton  Mills  v.  Commissioners  of  Cleveland 
County,  108  N.  C.  686,  13  S.  E.  273,  arguendo. 
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Distinguished  in  Knight  v.  Shelton,  134  Fed.  427,  433,  under  Const. 
Ark.,  art.  XIX,  §  22,  approval  of  constitutional  amendment  by  majority 
of  electors  voting  on  such  proposition  is  not  sufficient  unless  they  con- 
stitute majority  of  those  voting  at  election ;  State  v.  Roper,  47  Neb.  423, 
66  N.  W.  540,  holding  rule  otherwise  in  Nebraska;  Schermerhorn  v.  Jer- 
sey, 53  N.  J.  L.  115,  20  Atl.  830,  holding  requirement  of  three-fourths 
vote  of  legislature  means  three-fourths  of  all  members;  Sutherland  v. 
Goldsborough,  96  N.  C.  51,  1  S.  E.  761,  holding  majority  of  qualified 
voters  necessary  to  pass  municipal  bonds  under  statute. 

Disapproved  in  Webb  v.  Lafayette,  67  Mo.  361,  369,  and  State  v. 
Brassfield,  67  Mo.  340,  both  holding  it  to  mean  majority  of  qualified 
voters. 

Construction  of  statutory  or  constitutional  requirement  that  propo- 
sition be  decided  by  majority  or  other  proportion  of  votes.  Note, 
13  Ann.  Gas.  416. 

r 

Qualified  voters  absenting  themselves  from  election  duly  called,  are 
presumed  to  assent  to  expressed  will  of  majority  of  those  voting,  unless  law 
provides  otherwise. 

Approved  in  Bell  v.  City  of  Ocala,  62  Fla.  434,  56  South.  684,  follow- 
ing rule;  Law  v.  San  Francisco,  144  Cal.  395,  77  Pac.  1019,  under  San 
Francisco  Charter,  Act  12,  §  4,  relating  to  elections  for  public  improve* 
ment  bonds,  favorable  two-thirds  vote  of  all  votes  cast  at  election  is 
required;  In  re  Denny,  156  Ind.  142,  146,  59  N.  E.  373,  374,  holding 
Ind.  Const.,  art.  XVI,  §  1,  requiring  majority  vote  for  constitutional 
amendment  satisfied  by  majority  of  those  voting,  absentees'  assent  pre- 
sumed; Ray  v.  Armstrong,  140  Ky.  820,  131  S.  W.  1049,  applying  rule 
to  vote  of  board  of  equalization  to  raise  county  assessment;  Montgom- 
ery County  Fiscal  Ct.  v.  Trimble,  104  Ky.  638,  47  S.  W.  776,  holding 
Ky.  Const.,  §  157,  requiring  two-third  vote  to  authorize  county  indebted- 
ness, satisfied  by  two-third  vote  of  those  voting  on  that  question,  others' 
assent  presumed;  Murdock  v.  Strange,  99  Md.  110,  57  Atl.  630,  where 
on  election  of  city  officer  by  council  there  was  one  blank  ballot,  such 
ballot  cannot  be  counted  in  summing  up  total,  majority  of  which  must 
be  received  to  be  elected ;  State  v.  Blaisdell,  18  N.  D.  40,  119  N.  W.  364, 
applying  rule  in  election  to  change  county  boundaries;  Davis  v.  Brown, 
46  W.  Va.  719,  34  S.  E.  840,  holding  three-fifths  of  votes  cast  sufficient 
to  carry  relocation  of  courthouse  though  only  three-fifths  of  qualified 
voters  polled;  State  v.  Tyrrell,  158  Wis.  434,  149  N.  W.  283,  majority 
of  votes  cast  where  whole  board  present  held  sufficient  to  elect  though 
some  did  not  vote;  dissenting  opinion  in  Rice  v.  Palmer,  78  Ark.  450, 

96  S.  W.  401,  majority  holding  under  Kirby's  Dig.,  §718,  majority  of 
electors  voting  at  election  necessary  to  pass  constitutional  amendment; 
Pacific  Imp.  Co.  v.  Clarksdale,  74  Fed.  532,  20  C.  C.  A.  635,  holding  bond 


971  CASS  COUNTY  v.  JOHNSTON.        95  U.  S.  360-^372 

election  and  issue  valid;  Somers  v.  Bridgeport,  60  Conn.  528,  22  Atl. 
1016,  holding  resolution  passed  by  police  commission  valid,  although 
some  members  refused  to  vote;  Wells  v.  Ragsdale,  102  Ga.  60,  29  S.  E. 
168,  applying  rule  to  vote  on  change  of  county  seat;  Runs  v.  Robertson, 
154  HI.  412,  40  N.  E.  348,  Lamb  v.  Cain,  129  Ind.  516,  14  L.  R.  A.  528, 
29  N.  E.  22,  and  Rike  v.  Floyd,  6  Ohio  C  C.  126,  all  applying  rule  to 
church  elections;  Rushville  Gas  Co.  v.  Rushville,  121  Ind.  209,  16  Am. 
St.  Rep.  891,  6  L.  R.  A.  816,  23  N.  E.  73,  holding  resolution  adopted  by 
members  of  council  voting  valid;  South  Bend  v.  Lewis,  138  Ind.  516,  37 
N.  E.  987,  applying  rule  to  vote  on  union  of  city  and  town;  State  v. 
Echols,  41  Kan,  4,  20  Pac.  524,  applying  rule  to  vote  on  establishment 
of  high  school;  Montgomery  Fiscal  Court  v.  Trimble,  104  Ky.  629,  42 
L.  R.  A.  742,  47  S.  W.  776,  holding  two-thirds  of  those  voting  on  a  sin- 
gle proposition  sufficient  to  carry  it;  Citizens1  etc.  of  Natchitoches  Par- 
ish v.  Williams,  49  La.  Ann.  441,  21  South.  654,  holding  railroad  aid  tax 
valid  after  majority  vote;  State  v.  Yates,  19  Mont.  244,  47  Pac.  1006, 
87  L.  R.  A.  207,  applying  rule  to  vote  of  city  council ;  Miller  v.  School 
Dist.,  5  Wyo.  223,  39  Pac.  881,  and  Smith  v.  Proctor,  130  N.  Y.  323, 
14  L.  R.  A.  404,  29  N.  E.  313,  both  holding  school  bonds  passed  by 
majority  of  those  voting,  valid;  Norment  v.  Charlotte,  85  N.  C.  390, 
applying  rule  to  school  election ;  State  v.  Grace,  20  Or.  163,  25  Pac.  385, 
holding  proposition  requiring  "majority  of  all  votes  cast"  refers  to  all 
cast  on  that  proposition;  dissenting  opinion  in  State  v.  Swift,  69  Ind. 
531,  majority  holding  constitutional  amendment  must  be  ratified  by 
majority  of  voters  at  election;  Philomath  College  v.  Wyatt,  27  Or.  485, 
26  L.  R.  A.  92,  37  Pac.  1030,  affirming  judgment  upholding  church 
election. 

Distinguished  in  Fort  Worth  v.  Davis,  57  Tex.  234,  235,  holding  rule 
not  applicable  where  vote  of  two-thirds  of  taxpayers  was  required. 

State  decision  construing  State  statute  and  Constitution  is  binding  on 
Supreme  Court. 

Approved  in  State  v.  Wilder,  199  Mo.  509,  611,  97  S.  W.  865,  866, 
repeated  decisions  of  Supreme  Court  that  acts  of  1868  to  facilitate  con- 
struction of  railways  are  void,  is  conclusive  on  question. 

Distinguished  in  Adelbert  College  v.  Wabash  R.  Co.,  171  Fed.  815,  17 
Ann.  Oas.  1204,  96  C.  C.  A.  465,  subordinate  Federal  court  is  bound  to 
follow  construction  placed  on  State  statute  by  United  States  Supreme 
Court  in  suit  involving  identical  issue,  notwithstanding  contrary  deci- 
sion by  State  Supreme  Court  rendered  later  and  after  rights  in  suit  had 
arisen. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  407. 
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County  bonds  issued  to  aid  railroad  are  valid,  although  the  company 
was  not  incorporated  until  the  day  of  the  bond  election. 

Approved  in  Daviess  v.  Huidekoper,  98  U.  S.  102,  25  L.  Ed.  114,  apply- 
ing rule. 

On  bonds  issued  by  county  after  vote  by  township  under  statute,  Judg- 
ment may  be  rendered  against  county  and  enforced  by  mandamus,  to  com- 
pel levy  and  collection  of  taxes,  as  provided  by  statute. 

Approved  in  Lauderdale  County  v.  Kittle,  229  Fed.  600,  commissioners 
of  road  districts  represent  county  in  signing  contracts  and  county  is 
suable  thereon;  Cushman  v.  Warren-Scharf  Asphalt  Paving  Co.,  220 
Fed.  861,  135  C.  C.  A.  289,  upholding  judgment  of  Federal  court  requir- 
ing city  to  assess  property  for  contract  price  of  street  improvement 
made  under  contract  with  city;  Mather  v.  San  Francisco,  115  Fed.  39, 
40,  52  C.  C.  A.  631,  holding  city  and  county  of  San  Francisco  liable  on 
bonds  issued  by  supervisors  under  Stats.  1875-76,  p.  433,  to  widen 
Dupont  street;  Meyer  v.  San  Francisco,  150  Cal.  136,  10  L.  R.  A.  (N.  S.) 
110,  88  Pac.  724,  holders  of  bonds  issued  by  city  for  widening  street 
may  sue  city  to  recover  judgment  against  -city  establishing  bonds  as 
claim  on  funds  to  be  raised  under  act  providing  for  widening  street; 
Kucera  v.  West  Chicago  Park  Commrs.,  221  111.  493,  77  N.  E.  914,  where 
bonds  issued  by  town  to  park  commissioners  and  money  went  into  park 
treasury,  indebtedness  was  that  of  park  board  and  not  of  town,  and 
park  board  could  issue  further  bonds  under  Laws  1905,  p.  340;  State 
v  v.  Dickerson,  33  Nev.  560,  113  Pac.  110,  Supreme  Court  can  compel 

Governor  by  mandamus  to  accept  gift  of  bonds  to  State  made  under 
statute ;  State  v.  Porter,  11  N.  D.  320,  91  N.  W.  950,  holding  majority 
of  voting  members  of  political  convention,  regularly  organized,  capable 
of  binding  party  though  part  bolt  or  remain  silent;  dissenting  opinion 
in  Lankford  v.  Platte  Iron  Wks.  Co.,  235  U.  S.  496,  59  L.  Ed.  329,  35 
Sup.  Ct.  173,  majority  holding  suit  by  depositors  in  Oklahoma  bank 
against  State  banking  board  and  bank  commissioner  to  compel  pay- 
ments from  depositors'  guaranty  fund,  was  not  against  State;  Cass  Co. 
v.  Jordan,  95  U.  S.  374,  24  L.  Ed.  419,  applying  rule  to  bonds  issued  to 
branch  railroad  under  statute;  United  States  v.  New  Orleans,  98  U.  S. 
398,  25  L.  Ed.  227,  applying  rule  to  city  bonds  issued  to  aid  railroad; 
Douglass  v.  Pike  Co.,  101  U.  S.  680,  25  L.  Ed.  969,  and  Davenport  v. 
Dodge  Co.,  105  U.  S.  242,  26  L.  Ed.  1020,  both  applying  rule;  Kimball 
v.  Board  of  Commrs.,  21  Fed.  147,  148,  applying  rule  to  bonds  issued 
for  road  improvement;  Aylesworth  v.  Gratiot,  43  Fed.  353,  enforcing 
payment  of  claims  against  county  by  mandamus;  First  Nat.  Bank  v. 
Society,  etc.,  80  Fed.  582,  25  C.  C.  A.  466,  enforcing  repayment  of  money 
received  for  void  bonds ;  Neale  v.  County  Court,  43  W.  Va.  99,  100,  27 
S.  E.  374,  enjoining  unauthorized  bond  issue  to  aid  railroad;  Fuller  v. 
Aylesworth,  75  Fed.  700,  21  C.  C.  A.  505,  arguendo. 
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Distinguished  in  Folsom  v.  Greenwood  County,  130  Fed.  734,  county 
in  South  Carolina  is  not  liable  on  bonds  issued  by  township  before 
county  created,  where  township  was  formerly  part  of  another  county 
which  was  dissolved;  Meath  v.  Phillips  Co.,  108  U.  S.  555,  27  L.  Ed. 
820,  2  Sup.  Ct.  870,  holding  county  not  liable  on  claims  for  work  against 
levee  districts;  Liebman  v.  San  Francisco,  24  Fed.  721,  holding  city  not 
liable  on  street  bonds,  issued  under  statute  so  providing. 

Mandamus  to  review  legislative  acts.    Note,  18  Am.  Dec.  241. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  673,  676, 
681,  688. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  848. 

Statute  authorising  county  bond  Issue  to  aid  railroad,  on  two-thirds 
vote  of  electors  voting,  is  not  repugnant  to  Constitution  requiring  assent 
of  two-thirds  of  qualified  voters. 

Approved  in  Fabro  v.  Town  of  Gallup,  15  N.  M.  114,  115,  116,  118, 
103  Pac.  272,  273,  274,  and  Treat  v.  De  Jean,  22  S.  D.  510,  118  N.  W. 
711,  both  applying  rule  to  bond  election;  Patrick  v.  Johnson,  90  Kan. 
146, 133  Pac.  163,  applying  rule  to  election  to  change  county  seat ;  Board 
of  Education  of  Winchester  v.  City  of  Winchester,  120  Ky.  596,  87  S.  W. 
769,  applying  rule  to  election  to  authorize  indebtedness  in  excess  of 
revenue  for  year ;  Fox  v.  City  of  Seattle,  43  Wash.  81, 117  Am.  St.  Rep. 
1037,  86  Pac.  381,  holding  three-fifths  of  those  voting  on  bond  proposi- 
tion sufficient  to  carry  bonds  though  less  than  three-fifths  of  whole  vote 
cast  at  election ;  Douglass  v.  Pike  Co.,  101  U.  S.  679,  25  L.  Ed.  969/  and 
Westermann  v.  Cape  Girardeau,  5  Dill.  115,  Fed.  Cas.  17,432,  both 
applying  rule,  and  holding  bonds  valid;  Neale  v.  County  Court,  43 
W.  Va.  95,  27  S.  E.  373,  enjoining  unauthorized  bond  issue  to  aid  rail- 
road; Whaley  v.  Qaillard,  21  S.  C.  575,  and  Vermont  etc.  R.  R.  Co.  v. 
Central  etc.  R.  R.  Co.,  63  Vt.  23,  10  L.  R.  A.  565,  21  Atl.  267,  arguendo. 

Distinguished  in  5  Dill.  272,  Fed.  Cas.  10,972,  holding  bonds  invalid 
for  failure  to  comply  with  conditions ;  McWhirter  v.  Newberry,  47  S.  C. 
428,  25  S.  E.  220,  holding  statute  requiring  petition  for  bond  election 
by  majority  of  "freehold  voters"  repugnant  to  Constitution  requiring 
only  "freeholders.* ' 

Disapproved  in  Webb  v.  Lafayette,  67  Mo.  368,  and  State  v.  Brass- 
field,  67  Mo.  341,  342,  351,  353,  both  holding  that  statute  invalid;  State 
v.  Holladay,  72  Mo.  501,  502,  holding  bonds,  although  void  may  be  com- 
promised under  statute;  State  v.  Hannibal  etc.  Ry.  Co.,  101  Mo.  148, 
13  S.  W.  508,  holding  taxes  levied  to  pay  compromise  bonds,  valid. 

95  U.  8.  373-375,  24  L.  Ed.  419,  CASS  COUNTY  v.  JORDAN. 

Municipal  bonds  and  defenses  thereto.    Note,  08  Am.  Dec.  660. 
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95  U.  8.  375-380,  24  L.  Ed.  419,  OAflS  COUNTY  v.  SHORES. 
Not  cited. 

96  U.  S.  380-390,  24  L.  Ed.  499,  MUTUAL  BENEFIT  LIFE  INSURANCE 

00.  V.  HIGGINBOTHAM. 

Where  premium  paid  and  certificate  of  health  sent  on  October  1st,  and 
renewal  receipt  of  policy  given  without  farther  question  October  14th, 
representations  of  health  were  as  of  October  1st,  and  not  continuing  up  to 
latter  date,  as  a  matter  of  law,  but  It  la  ordinarily  a  question  for  jury. 

Approved  in  New  York  Life  Ins.  Co.  v.  Moats,  207  Fed.  493,  125 
C.  C.  A.  143,  representations  as  to  health  do  not  cover  period  to  delivery 
of  policy  where  policy  does  not  provide  insured  must  be  in  good  health 
at  delivery;  Kerr  v.  Union  Marine  Ins.  Co.,  124  Fed.  838,  holding  repre- 
sentation that  ship  had  not  sailed  in  application  dated  November  4th, 
granted  December  12th,  applies  to  first  date  to  protect  loss  December 
7th;  Iowa  Life  Ins.  Co.  v.  Haughton,  46  Ind.  App.  478,  87  N.  E.  706, 
warranty  of  answers  in  application  to  be  true  is  one  only  of  bona  fide 
belief  where  made  to  best  of  applicant's  knowledge ;  Wasey  v.  Travelers ' 
Ins.  Co.,  126  Mich.  126,  85  N.  W.  461,  holding  exclusion  of  finding  of 
coroner's  jury  that  death  was  suicidal,  when  uncontradicted  proof 
showed  accident,  not  error;  Smith  v.  Royal  Highlanders,  96  Neb.  800, 
148  N.  W.  956,  refusing  to  disturb  verdict  where  evidence  as  to  manner 
of  death  of  insured  conflicting. 

Distinguished  in  Kerr  v.  Union  Marine  Ins.  Co.,  130  Fed.  418,  64 
C.  C.  A.  617,  where  in  November  insured  told  insurer  bark  had  not 
sailed,  and  on  December  12th  insured  instructed  broker  to  procure  in- 
surance but  did  not  say  she  had  sailed  on  December  4th,  and  policy 
issued,  policy  was  void. 

Duty  of  applicant  for  life  insurance  to  notify  insurer  of  facts  dis- 
covered subsequently  to  application  and  examination.  Note,  15 
Ann.  Gas.  126. 

Applicant's  duty  to  notify  of  facts  developing  before  delivery  of 
policy.    Note,  8  L  B.  A.  (N.  S.)  986.^ 

Reaffirming  Mutual  Ben.  Life  Ins.  Oo.  v.  Newton,  22  Wall.  82,  as  to 
effect  of  preliminary  proof  of  death  as  admissions. 

Approved  in  Sharland  v.  Washington  Life  Ins.  Co.,  101  Fed.  211,  212, 
41  C.  C.  A.  307,  holding  admissible  for  insurance  company  findings  of 
coroner's  jury  used  by  beneficiaries  to  prove  death  of  insured;  Sears  v. 
Howe,  80  Conn.  416, 12  Ann.  Cas.  809,  68  Atl.  984,  reference  by  deceased 
in  letters  to  letters  of  plaintiff  referring  to  notes  indorsed  by  deceased 
are  admissible  against  representations  in  action  on  notes;  Metropolitan 
Life  Ins.  Co.  v.  People's  Trust  Co.,  177  Ind.  586,  41  L.  R.  A.  (N.  S.) 
285,  98  N.  E.  515,  proofs  of  death  stating  death  not  caused  by  morphine 
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taken  on  volition  of  deceased  with  intent  to  commit  suicide,  held  not 
admissible  to  prove  fact  and  contradict  evidence  of  suicide;  Aetna  Life 
Ins.  Co.  v.  Milward,  118  Ky.  729,  82  S.  W.  367,  in  action  on  accident 
policy  verdict  of  coroner's  jury  is  not  admissible  on  issue  of  cause  of 
death ;  Sartell  v.  Royal  Neighbors  of  America,  85  Minn.  373,  88  N.  W. 
987,  holding  burden  of  proving  suicide  of  insured  as  defense  rests  on 
defendant;  Supreme  Lodge  Knights  of  Honor  v.  Fletcher,  78  Miss.  388, 
29  South.  525,  holding  where  by-laws  of  Knights  of  Honor  require 
coroner's  certificate  as  proof  court  erred  in  refusing  the  finding  of  in- 
quest; Dischner  v.  Piqua  Mut.  etc.  Assn.,  14  S.  D.  438,  85  N.  W.  999, 
holding  where  attending  physician  certified  suicide,  evidence  that  within 
five  minutes  from  time  seen  deceased  found  dead  with  revolver  under 
him,  not  warrant  withdrawal  from  jury;  dissenting  opinion  in  Craiger 
v.  Modern  Woodmen  of  America,  40  Ind.  App.  286,  80  N.  £.  431,  major- 
ity holding  proofs  of  death  and  attached  coroner's  verdict  and  evidence 
inadmissible  in  action  on  benefit  certificate  to  establish  defense  of 
suicide ;  dissenting  opinion  in  Thaxton  v.  Metropolitan,  143  N.  C.  42,  55 
S.  E.  422,  majority  holding  evidence  insufficient  to  show  death  of  in- 
sured by  suicide;  Modern  Woodmen  of  America  v.  Van  Wald,  6  Kan. 
App.  236,  49  Pac.  783,  proof  of  death  is  competent  evidence  in  behalf 
of  defendant;  Spruill  v.  Northwestern  Mut.  Life  Ins.  Co.,  120  N.  C.  151, 
27  S.  E.  42,  preliminary  proof  admissible;  Fisher  v.  Fidelity  Mut.  Life 
Assn.,  188  Pa.  St.  14,  41  Atl.  469,  party  is  not  bound  by  preliminary 
proof,  but  may  contradict  same. 

Distinguished  in  Craiger  v.  Modern  Woodmen  of  America,  40  Ind. 
App.  281,  80  N.  E.  430,  proofs  of,  death  and  attached  coroner's  verdict 
and  evidence  held  inadmissible  in  action  on  benefit  certificate  to  prove 
death  by  suicide;  Cox  v.  Royal  Tribe,  42  Or.  373,  95  Am.  St.  Rep.  760, 
71  Pac.  76,  holding  record  of  coroner's  inquest,  furnished  by  subordinate 
lodge,  not  admissible  in  suit  on  benefit  policy. 

Coroner '8  inquest  as  evidence.    Note,  95  Am.  St.  Rep.  764. 

Admissibility  of  coroner's  verdict  as  evidence  in  subsequent  pro- 
ceedings.   Note,  4  Ann.  Oaa.  1021. 

Conclusiveness  of  proof  of  loss  as  against  insured  or  beneficiaries. 
Note,  44  L.  R.  A.  847,  848,  850. 

95  U.  S.  391-401,  24  L.  Ed.  481,  THOMPSON  V.  MAXWXULL. 
BQl  of  review  will  not  lie  against  a  consent  decree. 
Approved  in  Kaw  Valley  Drainage  Dist.  v.  Union  Pac.  R.  Co.,  163 
Fed.  837,  90  C.  C.  A.  320,  party  seasonably  denying  decree  reciting  it 
was  entered  by  consent  was  in  fact  so  entered  may  maintain  bill  of 
review;  Harryon  v.  County  of  Peoria,  262  111.  43,  Ann.  Gas.  19150,  388, 
holding  allegations  in  bill  that  State  and  Federal  Constitutions  as  to 
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due  process  were  not  observed  amount  only  to  claim  of  error  on  face 
of  record ;  Camden  v.  Ferrell,  50  W.  Va.  120,  40  S.  E.  368,  denying  bill 
of  review  to  set  aside  decree  for  specific  performance  entered  on  de- 
fault ;  Hoffman  v.  Knox,  50  Fed.  491, 1  C.  C.  A.  535,  applying  rule  where 
creditors  acquiesced  in  decree  determining  priority  of  claims ;  Darraugh 
v.  Blackford,  84  Va.  515,  5  S.  E.  545,  denying  dower  in  land  sold  under 
trust  deed  executed  by  husband  and  wife;  Stewart  v.  Stewart,  40  W.  Va. 
86,  20  S.  E.  870,  applying  rule  and  dismissing  bill;  Hinton  v.  Bland, 
81  Va.  597,  arguendo. 

Distinguished  in  White  v.  Joyce,  158  U.  S.  147,  39  L.  Ed.  928,  15 
Sup.  Ct.  795,  holding  rule  not  applicable  where  consent  was  given  for 
infants  by  attorney,  without  apparent  authority;  Walker  v.  Grayson,  86 
Va.  344,  10  S.  E.  53,  holding  attorney  cannot  consent  for  infants  when 
he  is  also  counsel  for  adverse  parties/ 

None  bat  parties  and  privies  can  have  bill  of  review;  It  does  not  lie 
for  assignees,  although  parties  are  joined  as  complainants. 

Approved  in  Hopkins  v.  Hebard,  194  Fed.  310, 114  C.  C.  A.  261,  pur- 
chaser pending  suit  involving  title  is  not  entitled  to  bill  of  review  for 
newly  discovered  evidence  six  years  after  decree  affirmed  on  appeal; 
In  re  Columbia  Real  Estate  Co.,  112  Fed.  646,  50  C.  C.  A.  406,  holding 
petition  to  "feet  aside  bankruptcy  proceedings  not  maintainable  by  one 
not  party  to  those  proceedings  nor  creditor  with  provable  claim ;  Arm- 
stead  v.  Bailey,  83  Va.  245,  2  S.  E.  40,  dismissing  bill  to  review  decree 
for  payment  of  claim  against  decedent's  estate;  Gibson  v.  Green,  89 
Va.  528,  37  Am.  St.  Rep.  890, 16  S.  E.  662,  dismissing  bill  by  assignee. 

Distinguished  in  Robinson  v.  Springfield  Co.,  21  Fla.  228,  holding  as- 
signee of  creditor  can  impeach  fraudulent  foreclosure  of  debtor's  prop- 
erty; dissenting  opinion  in  Hopkins  v.  Hebard,  194  Fed.  317,  114 
C.  C.  A.  261,  majority  holding  purchaser  pending  suit  involving  title 
not  entitled  to  bill  of  review  for  newly  discovered  evidence  six  years 
after  decree  affirmed  on  appeal. 

Who  is  entitled  to  file  bill  of  review.    Note,  Ann.  Gas.  19140,  126. 

Right  to  bill  of  review  as   dependent  upon  interest.    Note,  36 
L.  R.  A.  385. 

Only  questions  open  in  bill  of  review,  except  when  filed  on  ground  of 
newly  discovered  evidence,  are  such  as  arise  upon  face  of  record,  without 
reference  to  evidence. 

Approved  in  Shelton  v.  Van  Kleeck,  106  U.  S.  534,  27  L.  Ed.  270,  1 
Sup.  Ct.  492,  dismissing  bill  to  review  foreclosure  decree;  Willamette 
Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  7,  31  L.  Ed.  631,  8  Sup.  Ct.  814,  ap- 
plying rule  and  dismissing  bill  to  restrain  construction  of  bridge  under 
State  statute;  Freeman  v.  Clay,  52  Fed.  7,  2  C.  C.  A.  587,  dismissing 
bill  to  review  partnership  accounting ;  Reed  v.  Stanly,  89  Fed.  433,  hold- 
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lug  bill  of  review  must  be  brought  within  time  allowed  for  taking 
appeal. 

Nature  and  scope  of  bills  of  review.    Note,  20  Am.  Dec.  163,  167. 

Consent  decree  for  carrying  ont  compromise  of  suit  Is  not  erroneous, 
and,  in  absence  of  fraud,  cannot  be  impeached. 

Approved  in  Harding  v.  Harding,  198  U.  S.  335,  49  L.  Ed.  1074,  25 
Sup.  Ct.  679,  consent  decree  for  separate  maintenance  in  Illinois  suit  is 
res  adjudicata  on  question  of  desertion  and  that  wife  was  living  apart 
from  husband  without  her  fault;  Sowers  v.  Johnson,  59  Colo.  260,  149 
Pac.  249,  decree  whereby  plaintiff  consented  court  might  adjudicate 
rights  relative  to  removal  of  ores  from  mortgaged  property  held  bind- 
ing; Stites  v.  McQee,  37  Or.  577,  61  Pac.  1129,  refusing  to  set  aside  con- 
sent decree  by  embodying  compromise  of  parties  as  claims  on  ground  of 
mutual  mistake;  Thompson  v.  Maxwell  Land  Grant  Co.,  168  U.  S.  465, 
42  L.  Ed.  544,  18  Sup.  Ct.  126,  applying  rule  to  consent  given  by  coun- 
sel for  infant ;  Adler  v.  Van  Kirk  Land  etc.  Co.,  114  Ala.  561,  62  Am. 
St.  Rep.  139,  21  South.  493,  and  Glide  v.  Dwyer,  83  Cal.  490,  23  Pac. 
710,  both  dismissing  bill  to  review  decree  of  foreclosure;  Knobloch  v. 
Mueller,  123  111.  565,  17  N.  E.  699,  refusing  to  remove  deed  as  cloud  on 
title,  after  assent  to  partition  decree;  Bent  v.  Maxwell  etc.  Ry.  Co.,  3 
N.  M.  184,  186,  3  Pac.  733,  734,  overruling  demurrer  to  bill  to  review 
consent  decree  of  partition,  where  fraud  is  alleged;  Thompson  v.  Max- 
well etc.  Ry.  Co.,  3  N.  M.  335,  6  Pac.  201,  applying  rule  and  enforcing 
decree  in  cited  case;  Maxwell  Land  etc.  Ry.  Co.  v.  Thompson,  8  N.  M. 
91,  42  Pac.  95,  and  Bent  v.  Miranda,  8  N.  M.  89,  42  Pac.  94,  both  ap- 
plying rule  and  enforcing  decree  in  partition. 

Bill  to  carry  decree  into  execution  will  lie  when  further  decree  becomes 
necessary. 

Approved  in  Root  v.  Woolworth,  150  U.  S.  410,  87  L.  Ed.  1125,  14 
Sup.  Ct.  138,  maintaining  bill  to  eject  defendant  from  land  previously 
decreed  to  complainant;  Shainwald  v.  Lewis,  69  Fed.  494,  maintaining 
bill  to  revive  judgment  before  termination  of  statutory  limitation. 

Bill  of  review  will  not  lie  to  reverse  and  modify  a  compromise  decree 

partitioning  land;  bat  remedy  is  a  bill  to  carry  former  decree  into  execution. 

Approved  in  dissenting  opinion  in  Hcndryx  v.  Perkins,  114  Fed.  828, 

52  C.  C.  A.  435,  majority  holding  bill  for  vacation  of  prior  decree, 

charging  fraud,  cannot  be  sustained  on  showing  of  mistake  of  fact. 

95  IT.  8.  401-406,  2A  L.  Bd.  390,  BBIOES  V.  SFEBBT. 

If  proceedings  of  State  courts  show  removal  for  diversity  of  citizenship, 
the  jurisdiction  conferred  on  Federal  court  is  not  lost  by  failure  to  set 
such  out  in  original  or  amended  complaint. 

IX — 62 
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Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  327,  46  L.  Ed.  568,  22 
Sup.  Ct.  336,  holding  Supreme  Court  will  not  reverse  judgment  where 
record  in  bondholder's  suit  showed  diverse  citizenship;  Taylor  v.  Weir, 
171  Fed.  640,  96  C.  C.  A.  438,  pleadings  must  show  diversity  of  citizen- 
ship when  jurisdiction  depends  thereon ;  Alexandria  Nat.  Bank  v.  Willis 
C.  Bates  Co.,  160  Fed.  841,  87  C.  C.  'A.  643,  mere  allegation  in  removal 
petition  that  plaintiff  was  national  bank  held  insufficient;  Howe  v. 
Howe  &  Owen  Ball  Bearing  Co.,  154  Fed.  822, 83  C.  C.  A.  536,  jurisdiction 
of  Federal  court  may  not  be  renounced  where  record  admits  inference 
that  property  in  dispute  exceeds  two  thousand  dollars  in  value;  Bondu- 
rant  v.  Watson,  103  U.  S.  286,  26  L.  Ed.  449,  diversity  of  citizenship 
shown  by  record  need  not  be  in  petition  for  removal ;  Grace  v.  American 
Central  Ins.  Co.,  109  U.  S.  284,  27  L.  Ed.  935,  3  Sup.  Ct.  210,  and  Chap- 
man v.  Barney,  129  U.  S.  682,  32  L.  Ed.  801,  9  Sup.  Ct.  427,  Supreme 
Court  takes  notice  that  diversity  of  citizenship  is  not  in  record;  Denny 
v.  Pironi,  141  U.  S.  124,  35  L.  Ed.  658,  11  Sup.  Ct.  968,  failure  to  aver 
diversity  of  citizenship  in  pleadings  in  Circuit  Court,  not  cured  by  such 
in  remitter  of  portion  of  judgment ;  Mexico  South.  Bank  .v.  Reed,  17 
Fed.  Cas.  243,  petitioner  being  corporation,  diversity  of  citizenship  need 
not  appear  in  caption,  but  anywhere  in  record;  Banizan  v.  Worcester, 
30  Fed.  394,  jurisdictional  amount  appearing  in  petition  for  removal  is 
sufficient,  though  not  in  original  petition. 

Distinguished  in  Robertson  v.  Cease,  97  U.  S.  648,  24  L.  E<L  1058, 
rule  does  not  apply  where  shown  in  papers  copied  into  transcript,  but 
not  part  of  record. 

Suit  to  dissolve  partnership,  describing  land  and  asking  that  It  be  sold, 
is  good  as  a  suit  in  partition. 

Approved  in  Stearns  Coal  etc.  Co.  v.  Van  Winkle,  221  Fed.  596,  137 
C.  C.  A.  314,  on  dissolution  of  corporation  under  Kentucky  laws,  title 
to  interests  in  land  is  in  stockholders  as  tenants  in  common,  and  equity 
has  jurisdiction  to  partition  same ;  Colgate  v.  James  T.  White  .&  Co., 
180  Fed.  886,  bill  in  equity  to  enjoin  publication  of  biography  of  plain- 
tiff considered  and  held  sufficient ;  Mason  v.  Pewabic  Min.  Co.,  133  U.  S. 
63,  33  L.  Ed.  531,  10  Sup.  Ct.  228,  dissolution  of  corporation  property 
should  be  turned  into  cash. 

95  IT.  8.  407-418,  24  Ik  Ed.  603,  UNITED  STATES  ▼.  GILUS. 

Choses  in  action,  assignable  in  equity,  are  never  so  at  common  law,  and 
one  with  equitable  rights  cannot  sue  in  Court  of  Claims. 

Approved  in  United  States  v.  Jones,  131  U.  S.  15,  S3  L.  Ed.  90,  9  Sup. 
Ct.  670,  no  action  lies  against  government  to  compel  issue  of  land  patent. 

Act  of  1853,  making  assignment  of  claims  against  United  States  void, 
applies  in  Court  of  Claims  and  in  treasury,  and  is  not  repealed  by  act  of 
1856. 
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Approved  in  Nutt  v.  Knut,  200  U.  S.  20,  60  L.  Ed.  352,  26  Sup.  Ct. 
216,  illegality  of  clause  in  contract  for  prosecution  of  claim  against 
United  States  making  payment  of  compensation  for  services  thereunder 
a  lien  on  claim  or  evidence  of  indebtedness  issued  therefor,  does  not  in- 
validate provision  for  payment  for  services  of  percentage  of  amount 
allowed;  Henningsen  v.  United  States  Fidelity  etc.  Co.,  143  Fed.  813, 
74  C.  C.  A.  484,  assignment  by  public  contractor  of  claim  against  United 
States  for  money  accruing  on  building  contract  is  void;  Emmons  v. 
United  States,  189  Fed.  415,  assignment  of  claim  for  money  paid  land 
office  as  purchase  price  of  timber-land  entry  erroneously  rejected  is 
void;  National  Bank  of  Commerce  v.  'Downie,  161  Fed.  841,  88  C.  C.  A. 
657,  assignment  by  bankrupt  to  bank  as  security  for  loan,  under  con- 
tracts partly  performed,  held  ineffective;  State  v.  Kent,  98  Mo.  App. 
289,  71  S.  W.  1068,  upholding  provision  in  city's  ordinance  preventing 
city  employees  assigning  claims  for  wages;  Spofford  v.  Kirk,  97  U.  S. 
489,  24  L.  Ed.  1034,  transfer  is  void  as  between  parties ;  Bailey  v.  United 
States,  109  U.  S.  437,  27  L.  Ed.  989,  3  Sup.  Ct.  274,  payment  to  attor- 
ney in  fact  is  good  as  between  government  and  claimants;  Ball  v.  Hal- 
sell,  161  U.  S.  78,  40  L.  Ed.  624,  16  Sup.  Ct.  555,  attorney  cannot  recover 
from  claimant  one-half  of  claims  pressed  for  Indian  depredations;  The 
John  Shillito  Co.  v.  M'Clung,  51  Fed.  877,  2  C.  C.  A.  526,  assignee  of 
unliquidated  claim  for  duties  illegally  collected  cannot  sue  collector; 
Greenville  Sav.  Bank  v.  Lawrence,  76  Fed.  547,  22  C.  C.  A.  646,  con- 
tractor cannot  assign  money  withheld  to  materialman,  and  acceptance 
of  order  by  disbursing  agent  is  invalid ;  Newell  v.  West,'  149  Mass.  525, 
21  N.  E.  956,  attorney  has  no  rights  as  assignee  of  Alabama  claims; 
American  Surety  Co.  v.  United  States,  76  Miss.  293,  24  South.  388,  as- 
signment of  contractor's  claim  is  no  defense  to  suit  on  the  bond;  Lan- 
gan  v.  Binfield,  49  Neb.  859,  69  N.  W.  124,  applied  to  prohibition  of 
assignment  of  leases  of  school  lands  without  recordation;  Manning  v. 
Leighton,  65  Vt.  94,  24  L.  R.  A.  690,  26  Atl.  260,  compensation  of  attor- 
ney for  Alabama  claims  gives  no  lien.  * 

Distinguished  in  National  Bank  of  Commerce  v.  Downie,  218  U.  S. 
352,  355,  20  Ann.  Cas.  1116,  54  L.  Ed.  1067,  1068,  31  Sup.  Ct.  89,  rule 
does  not  apply  where  transfer  is  by  operation  of  law;  Roberts  v.  Con- 
saul,  24  App.  D.  C.  559,  contingent  assignment  as  fee  of  interest  in 
claim  to  attorney  collecting  same  is  valid;  Porter  v.  Title  Guaranty  and 
Surety  Co.,  21  Idaho,  318,  121  Pac.  550,  claims  for  rebates  from  rail- 
roads, arising  under  contract  with  United  States  for  construction  of 
reclamation  works,  is  not  claim  against  United  States;  Erwin  v.  United 
States,  97  U.  S.  395,  397,  24  L.  Ed.  1067,  claim  passes  to  assignee  in 
bankruptcy ;  Rutler  v.  Goreley,  146  U.  S.  312,  36  L.  Ed.  985,  13  Sup.  Ct. 
87,  claim  before  Alabama  claim  commissioners  passes  to  assignee  in 
insolvency ;  Goodman  v.  Niblack,  102  U.  S.  559,  26  L.  Ed.  231,  and  Freed- 
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man's  Saving  Co.  v.  Shepherd,  127  U.  S.  505,  32  L.  Ed.  168,  8  Sup.  Ct. 
1256,  lessor  of  property  to  United  States  may  transfer  lease;  Hobbs  v. 
,  McLean,  117  U.  S.  576,  29  L.  Ed.  944,  6  Sup.  Ct.  874,  partners  of  con- 
tractor with  government  may  recover  their  shares  from  him;  Price  v. 
'Forrest,  173  U.  S.  420,  421,  48  L.  Ed.  753,  19  Sup.  Ct.  437,  one  with 
judgment  against  claimant  may  get  money  allowed;  Emmons  v.  United 
States,  48  Fed.  44,  under  24  Stat.  505,  assignee  may  sue  government 
in  his  own  name;  Barrow  v.  Milliken,  74  Fed.  615,  20  C.  C.  A.  559 
(affirming  65  Fed.  891),  contingent  sugar  bounties  not  yet  earned  may 
be  assigned ;  Price  v.  Forrest,  54  N.  J.  Eq.  687,  689,  35  Atl.  1082,  1083, 
allowing  assignment  for  creditors;  Wallace  v.  Douglass,  103  N.  C.  25, 
9  S.  E.  454,  deputy  marshal  may  assign  claim  for  compensation  against 
marshal. 

Scope  and  construction  of  statute  prohibiting  assignment  of  claim 
against  United  States.    Note,  20  Ann.  Gas.  1119. 

Implied  repeals  are  not  favored,  and  only  exist  when  later  Is  in  negative 
terms,  or  so  clearly  repugnant  as  to  imply  a  negative. 

Approved  in  Pacific  Milling  &  Elevator  Co.  v.  City  of  Portland,  65 
Or.  388,  46  L.  R.  A.  (N.  S.)  363,  133  Pac.  78,  later  statute  having  dif- 
ferent purpose  does  not  repeal  earlier  statute. 

95  U.  8.  418-425,  24  L.  Ed.  437,  TUBNBTTLL  v.  PAYSON. 

Where  person's  name  appears  on  stock-book,  there  is  prima  facie  pre- 
sumption that  he-  is  owner  of  stock,  and  burden  is  on  him  to  rebut  it. 

Approved  in  Alsop  v.  Conway,  188  Fed.  578,  110  C.  C.  A.  366,  enfor- 
cing liability  of  holder  of  national  bank  stock ;  Fish  v.  Smith,  73  Conn. 
391,  47  Atl.  717,  holding  corporation  books  not  evidence  in  Connecticut 
to  bind  shareholders,  but  admissible  to  show  when  shareholders  shown 
to  be  such  become  members;  Louisville  etc.  R.  R.  Co.  v.  Hart  Co.,  116 
Ky.  193,  75  S.  W.  290,  determining  time  of  accrual  of  interest  on  stock 
subscription;  Farmers '  etc.  Nat.  Bank  v.  Mosher,  68  Neb.  729, 100  N.  W. 
135,  determining  ownership  of  stock  pledged  where  it  had  been  gar- 
nisheed  for  debt  of  pledgor;  Sigua  Iron  Co.  v.  Brown,  171  N.  Y.  496, 
64  N.  E.  196,  holding  in  action  by  foreign  corporation  to  recover  unpaid 
calls,  books  admitted  under  N.  Y.  Code  Civ.  Proc,  §  829,  to  bind  stock- 
holder; State  v.  Superior  Court,  44  Wash.  Ill,  87  Pac.  41,  in  condem- 
nation proceedings  books  of  railroad  corporation  are  admissible  to  show 
whole  capital  stock  subscribed;  Finn  v.  Brown,  142  U.  S.  67,  35  L.  Ed. 
939,  12  Sup.  Ct.  139,  and  Irons  v.  Manufacturers '  Nat.  Bank,  17  Fed. 
315,  both  enforcing  shareholder's  liability  on  national  bank  stock;  Glenn 
v.  Springs,  26  Fed.  495,  Glenn  v.  McAllister,  46  Fed.  887,  Liggett  v. 
Glenn,  51  Fed.  393,  2  C.  C.  A.  286  (reversing  47  Fed.  476,  480),  Lehman 
v.  Glenn,  87  Ala.  627,  6  South.  45,  Hammond  v.  Straus,  53  Md.  15,  Van- 
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derwerken  v.  Glenn,  85  Va.  15,  6  S.  ET.  809,  and  South  Branch  Ry.  Co. 
v.  Long,  43  W.  Va.  134,  27  S.  E.  299,  all  holding  books  admissible,  and 
enforcing  payment  of  stock  assessments;  Price  v.  Whitney,  28  Fed. 
298,  holding  shareholder  liable  after  sale  of  stock,  but  without  transfer 
on  books;  MoKim  v.  Glenn,  66  Md.  484,  8  Atl.  132,  holding  brokers 
liable  on  stock  standing  in  their  name;  Van  Norman  v.  Jackson  Cir. 
Judge,  45  Mich.  211,  7  N.  W.  799,  holding  attachment  for  husband's 
debt,  on  stock  assigned  to  wife,  void;  Glenn  v.  Orr,  96  N.  C.  415,  2  S.  E. 
539,  and  Pittsburgh  etc.  R.  R.  Co.  v.  Applegate,  21  W.  Va.  180,  both 
admitting  books,  and  enforcing  payment  of  stock  subscription;  Swing 
v.  Cloquet  Lumber  Co.,  121  Minn.  224,  141  N.  W.  118,  arguendo. 

Distinguished  in  Foote  v.  Anderson,  123  Fed.  662,  61  C.  C.  A.  5,  hold- 
ing entry  of  name  in  stock-book  of  bank  without  proof  of  knowledge 
is  assent  by  person  named  insufficient  to  bind  as  stockholder;  Pruitt  v. 
Oklahoma  Steam  Baking  Co.,  39  Okl.  514,  135  Pac.  731,  where  shares 
illegally  issued  person  taking  them  cannot  by  estoppel  become  member 
of  corporation ;  Chesapeake  etc.  Ry.  Co.  v.  Deepwater  Ry.  Co.,  57  W.  Va. 
679,  50  S.  E.  906,  records  of  corporation  not  evidence  in  its  favor  in 
suit  with  stranger  as  to  title  to  property  to  prove  acts  recited  except 
as  memoranda  in  aid  of  parol  testimony;  Whitney  v.  Butler,  118  U.  S. 
660,  30  L.  Ed.  268,  7  Sup.  Ct.  63,  holding  party  not  liable  after  sale  of 
stock,  where  purchaser  neglected  to  transfer  it;  Cook  v.  Chittenden,  25 
Fed.  545,  holding  party  not  liable,  where  name  was  inserted  without 
authority  after  his  withdrawal;  Longdale  Iron  Co.  v.  Pomeroy  Iron 
Co.,  34  Fed.  450,  451,  holding  wife  not  liable  on  stock  standing  in  her 
name  but  owned  by  husband;  Tripp  v.  Appleman,  35  Fed.  20,  21,  hold- 
ing assignee  not  liable  on  stock  transferred  without  his  knowledge  or 
authority;  Taussig  v.  Glenn,  51  Fed.  412,  2  C.  C.  A.  314,  holding  no  lia- 
bility on  stock  standing  in  similar  name,  but  not  idem  sonans;  Ricaud 
v.  Wilmington  Savings  etc.  Co.,  70  Fed.  428,  17  C.  C.  A.  170,  holding 
husband 's  estate  not  liable  on  stock  bequeathed  to  wife  without  trans- 
fer on  books;  American  Tube  Works  v.  Bostbn  Mach.  Co.,  139  Mass.  11, 
29  N.  E.  65,  holding  no  liability  on  special  stock  illegally  issued  by 
corporation. 

Criticised  in  National  Express  etc.  Co.  v.  Morris,  15  App.  D.  C.  277, 
279,  280,  rule  does  not  apply  in  action  to  recover  assessment. 

Disapproved  in  Carey  v.  Williams,  79  Fed.  909,  911,  25  C.  C.  A.  227, 
holding  books  not  admissible  in  action  to  enforce  shareholder's  liability; 
Hinsdale  Sav.  Bank'  v.  New  Hampshire  Banking  Co.,  59  Kan.  717,  68 
Am.  St.  Rep.  392,  54  Pac.  1052,  and  Sigua  Iron  Co.  v.  Greene,  88  Fed. 
213,  31  C.  C.  A.  477,  both  holding  name  in  books  not  prima  facie  evi-. 
dence  of  ownership  of  stock;  Howard  v.  Glenn,  85  Ga.  263,  21  Am.  St. 
Rep.  161,  11  S.  E.  613,  but  admitting  books  herein  to  identify  company 
in  which  defendant  admits  ownership  of  shares. 
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Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St  Rep.  832,  867. 

Who  are  stockholders.    Note,  9  Am.  Dec.  96. 

Conclusiveness  of  the  records  of  town  meetings  and  other  corpora- 
tion or  corporations,  and  the  power  to  amend  the  same.  Note, 
13  Am.  St.  Rep.  552. 

Certificate  of  clerk  and  seal  of  court  is  sufficient  authentication  of 
Judgment  in  State  court,  when  offered  in  evidence  in  Circuit  Court  within 
same  State,  or  in  another  State  court. 

Approved  in  Allison  v.  Robinson,  136  Ala.  408,  34  South.  967,  hold- 
ing transcript  of  judgment  of  Federal  court  is  admissible  in  court  of 
State  where  rendered  (Alabama)  upon  certificates  bjr  clerk;  Conkey  v. 
Conder,  137  Ind.  444,  37  N.  E.  133,  affirming  judgment  where  transcript 
on  appeal  was  not  sealed. 

Distinguished  in  United  States  y.  Lew  Poy  Dew,  119  Fed.  788,  exclud- 
ing certificate  signed  by  United  States  commissioner  that  defendant 
Chinese  was  by  him  adjudged  entitled  to  remain,  it  being  mere  recital. 

Admissibility  of  copies  of  records  of  other  States.  Note,  5  L.  R.  A. 
(N.  S.)  945,  946. 

Federal  statute  regulating  authentication  of  judicial  records  to  be  used 
in  other  courts  does  not  apply  to  Federal  courts  or  courts  of  the  same  State. 
Approved  in  Jordan  v.  McDonnell,  151  Ala.  285,  44  South.  103,  authen- 
tication by  clerk  of  copy  of  writ  of  error  from  United  States  Circuit 
Court  held  sufficient;  Droop  v.  Ridenour,  U  App.  D.  C.  244,  document 
authenticated  as  required  under  Maryland  law  is  admissible  in  courts 
of  District;  McGregor  v.  Hampton,  70  Mo.  App.  106,  holding  clerk's 
certificate  sufficient  to  admit  Federal  judgment  in  State  court. 

Federal  courts  are  domestic  tribunals,  whose  proceedings  all  other  courts 
of  the  country  must  respect  when  authenticated  by  certificate  of  clerk  under 
seal  of  court. 

Approved  in  Henderson  v.  Demons,  186  Fed.  105,  108  C.  C.  A.  212, 
applying  rule  to  Federal  court  in  bankruptcy;  Barber  v.  International 
Co.,  74  Conn.  656,  92  Am.  St.  Rep.  249,  51  Atl.  858,  holding  judgment 
of  Circuit  Court  for  California  district,  a  domestic  judgment  as  to  Con- 
necticut and  barred  by  common-law. period  of  twenty  years;  Embry  v. 
Palmer,  107  U.  S.  10,  27  L.  Ed.  349,  2  Sup.  Ct.  31,  holding  judgment 
of  District  of  Columbia  court  conclusive  when  sued  upon  in  any  State; 
National  Ace.  Soc.  v.  Spiro,  94  Fed.  751,  applying  rule  in  action  on 
judgment  of  another  Circuit  Court;  Bradford  v.  Russell,  79  Ind.  73, 
admitting  Federal  bankruptcy  record  in  State  court;  Thomas  v.  Owen, 
58  Kan.  316,  49  Pac.  74,  treating  Federal  judgment  same  as  domestic, 
and  holding  service  of  process  conclusive. 
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Each  Federal  court  is  presumed  to  know  the  seals  of  all  others,  just  as 
each  State  court  la  presumed  to  know  the  seal  of  any  other  court  within 
same  State. 

Approved  in  Ganow  v.  Ashton,  32  S.  D.  469,  143  N.  W.  387,  attesta- 
tion of  clerk  of  Federal  court  in  South  Dakota  is  sufficient  to  admit 
record  in  State  court. 

Criticised  in  Hamon  v.  Foust,  127  Tenn.  35,  Ann.  Gas.  1914A,  1105, 
150  S.  W.  419,  decree  of  Federal  court  in  State  must  be  proved  same  as 
decree  of  any  Federal  court. 

On  bankruptcy  of  corporation,  District  Court  may  order  assessment  on 
unpaid  stock  balance,  to  pay  debts. 

Approved  in  Cuykendall  v.  Miles,  10  Fed.  345,  enforcing  shareholder's 
liability. 

Distinguished  in  In  re  South  Mountain  Consol.  Min.  Co.,  7  Sawy.  31, 
5  Fed.  405,  refusing  assessment  on  shareholders  of  mining  corporation 
under  California  statute. 

95  XT.  V  425-433,  24  I*  Ed.  463,  NEW  YORK  LIFE  INS.  00  T.  DAVIS. 

Where  legal  effect  of  policy  is  that  payment  of  premiums  should  he 
made  to  company  at  its  domicile,  a  marginal  indorsement  that  "receipts  for 
premiums  paid  at  agencies  must  he  signed  by  president99  does  not  change 
this  condition. 

Approved  in  Monahan  v.  Mutual  Ins.  Co.,  103  Md.  159,  5LB.  A. 
(N.  S.)  759,  63  Atl.  213,  where  life  policy  provided  that  it  should  be 
void  in  case  insurer  had  other  policy  on  same  life  and  it  received 
premiums  for  same  years,  it  could  not  deny  validity  of  second  policy  be- 
cause of  other  policy  not  discovered  on  account  of  insurer's  system  of 
bookkeeping;  Lauze  v.  New  York  Life  Ins.  Co.,  74  N.  H.  336,  68  Atl. 
33,  where  policy  provides  premium  payable  at  home  office  in  exchange 
for  official  receipt  countersigned  by  person  to  whom  payment  made, 
possession  of  such  receipt  is  evidence  possessor  is  agent  to  receive  pay- 
ment; Matthews  v.  Metropolitan  life  Ins.  Co.,  147  N.  C.  341,  61  S.  £. 
192,  insurer  by  accepting  and  retaining  premium  waives  provision  re- 
quiring payment  to  be  made  only  on  production  of  authorized  receipt; 
Whitcomb  v.  Phoenix  etc.  Life  Ins.  Co.,  29  Fed.  Cas.  965,  holding  as- 
sured entitled  to  notice  of  change  of  place  of  payment;  Kenyon  v. 
Knights  Templar  etc.  Assn.,  122  N.  T.  260,  25  N.  E.  302,  holding  mailing 
of  check  within  specified  time  prevents  forfeiture  of  policy. 

Distinguished  in  New  York  Life  Ins.  Co.  v.  Eggleston,  96  U.  S.  578, 
579,  24  L.  Ed.  843,  holding  insured  entitled  to  notice  of  place  of  pay- 
ment where  agency  has  been  discontinued. 

Waiver   of    forfeiture    of   insurance    policy    for    nonpayment    of 
premium.    Note,  29  Am.  Rep.  206. 
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War  suspends  ail  commercial  Intercourse  between  citizens  of  belligerent 
countries  or  States,  except  so  far  as  allowed  by  sovereign  authority. 

Distinguished  in  Williams  v.  Paine,  169  U.  S.  70,  42  L.  Ed.  665,  18 
Sup.  Ct.  285,  holding  power  of  attorney  to  convey  lands  not  revoked 
by  war. 

War  terminates  agency  Abating  between  citizens  of  belligerent  States, 
but  agent  most  safely  keep  property  of  principal,  and  restore  it  at  close 
of  war. 

Approved  in  Lamar  v.  Micou,  112  U.  S.  464,  28  L.  Ed.  756,  5  Sup. 
Ct.  226  (reversing  17  Blatchf.  384,  1  Fed.  19),  holding  guardian  must 
account  to  ward  after  war;  Ellis  v.  Connecticut  Mut.  Life  Ins.  Co.,  10 
Blatchf.  386,  8  Fed.  84,  arguendo. 

Revocation  of  power  of  attorney.    Note,  47  Am.  Dec.  348. 

By  presumption  or  proof,  it  must  appear  that  alleged  agent  assumed 
to  act  as  such,  and  that  alleged  principal  consented  to  his  so  acting,  to 
continue  agency  during  war. 

Approved  in  Williams  v.  Paine,  7  App.  D.  C  142,  power  of  attorney 
to  sell  and  convey  land  of  married  woman  not  revoked  by  Civil  War 
though  principals  resided  in  seceded  State;  Williams  v.  Paine,  169 
U.  S.  73,  42  L.  Ed.  666, 18  Sup.  Ct.  286,  holding  power  of  attorney  to  sell 
lands  not  revoked  by  war ;  Elliott  v.  Higgins,  83  N.  C.  461,  refusing  exe- 
cution on  judgment  obtained  by  agent  during  war,  and  satisfied. 

Tender  of  premium  to  Southern  agent  of  Northern  company  after 
breaking  out  of  hostilities,  will  not  bind  company,  in  absence  of  special 
authorization  to  agent. 

Approved  in  Laughlin  v.  Fidelity  Mut.  Life  Assn.,  8  Tex.  Civ.  App. 
453,  28  S.  W.  413,  holding  policy  forfeited  by  nonpayment  of  premium 
at  maturity. 

Miscellaneous.  Cited  in  United  States  v.  Dietrich,  126  Fed.  675,  hold- 
ing under  Rev.  Stats.,  §  3739,  contract  of  postmaster  dissolved  by  opera- 
tion of  law  when  elected  to  Congress ;  Baltimore  Life  Ins.  Co.  v.  Howard, 
95  Md.  259,  52  Atl.  401,  holding  forfeiture  of  policy  by  default  of  four 
weekly  payments  waived  by  acceptance  of  delinquent  premiums  by 
company's  inspector;  Knights  of  Pythias  v.  Kalinski,  163  U.  S.  298, 
41  L.  Ed.  166,  16  Sup.  Ct.  1051,  generally. 

95  U.  8.  434-439,  24  L.  Ed.  485,  BEAHD  v.  BUBT8. 

To  sustain  bill  of  review  there  must  be  errors  of  law  apparent  on  face 
of  decree,  or  new  material  matter  of  fact  discovered  after  its  rendition. 

Approved  in  Acord  v.  Western  Pocahontas  Corp.,  156  Fed.  995,  996, 
dismissing  bill  of  review  as  insufficient;  Cocke  v.  Copenhaver,  126  Fed. 
147,  61  C.  C.  A.  211,  holding  bill  on  face  a  bill  of  review  cannot  claim 
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as  ground  for  reversal  cloud  on  title  not  appearing  in  record ;  Willamette 
etc.  Bridge  Co.  v.  Hatch,  126  U.  S.  7,  81  L.  Ed.  631,  8  Sup.  Ct.  814, 
sustaining  bill,  and  reversing  decree  holding  State  authorization  of 
bridge  invalid;  Allen  v.  Wilson,  21  Fed.  884,  refusing  to  review  judg- 
ment after  term  when  rendered ;  Freeman  v.  Clay,  52  Fed.  7,  2  G.  G.  A. 
587,  dismissing  bill  of  review  for  want  of  equity. 

On  bill  of  review,  facta  cannot  be  retried,  unless  bill  asserts  discovery 
of  new  evidence  not  obtainable  before  first  trial,  by  reasonable  diligence. 

Approved, in  Camp  Mfg.  Co.  v.  Parker,  121  Fed.  197,  dismissing  bill 
of  review  asked  on  ground  of  newly  discovered  evidence  where  evidence 
touched  acreage  of  land  which  could  have  been  ascertained  before; 
Reed  v.  Stanly,  89  Fed.  433,  applying  rule  and  holding  bill  of  review 
must  be  brought  within  time  allowed  for  taking  appeal;  Crews  v. 
Richards,  14  Or.  445,  13  Pac.  69,  refusing  to  set  aside  decree,  under 
code,  where  evidence  could  have  been  used  at  first  trial. 

Bills  of  review  for  errors  apparent.    Note,  20  Am.  Dec  167,  168. 

Miscellaneous.  Cited  in  Wong  Wai  v.  Williamson,  103  Fed.  5,  grant- 
ing injunction  preventing  San  Francisco  board  of  health  from  restrain- 
ing defendants  from  traveling  about  State  in  pursuit  of  lawful  business. 

95  U.  8.  439-443,  24  L.  Ed.  506,  BALTIMORE  *  POTOMAC  B.  &.  00.  T. 
JONES. 

Negligence  is  failure  to  do  what  reasonable  persons  would  do  under  the 
circumstances,  or  to  do  what  such  a  person  would  not  nave  done.  The  duty 
depends  on  the  exigencies  of  the  occasion. 

Approved  in  Thompson  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  189  Fed.  725, 
111  C.  C.  A.  261,  following  rule ;  Jennings  v.  Davis,  187  Fed.  709,  109 
C.  C.  A.  451,  defining  duty  of  owner  to  prevent  escape  of  oil  from  oil 
pipe-line;  Western  Union  Telegraph  Co.  v.  Catlett,  177  Fed.  76,  100 
C.  C.  A.  489,  servant  of  railroad  held  negligent  as  matter  of  law  in 
throwing  cross-arms  from  moving  train  without  looking;  Washington 
Mills  v.  Cox,  157  Fed.  640,  85  C.  C.  A.  154,  plaintiff  held  negligent  in 
operating  cotton-mill  machinery;  Alabama  City  etc.  Ry.  Co.  v.  Bates, 
155  Ala.  351,  46  South.  778,  approving  instruction  applying  rule  to  street 
railway  company  in  relation  to  passengers;  Wardlaw  v.  California  Ry. 
Co.,  5  Cal.  Unrep.  228,  42  Pac.  1076,  passenger  held  negligent  in  at- 
tempting to  board  train  at  place  not  intended  for  purpose;  Morris  v. 
Florida  Central  etc.  R.  R.  Co.,  43  Fla.  25,  29  South.  545,  construing 
Laws  1891,  c.  4071,  relating  to  care  required  of  railroads;  Cleghorn  v. 
Thompson,  62  Kan.  731,  64  Pac.  607,  holding  act  of  shooting  rifle  at 
seventy  rods  from  highway  which  resulted  in  plaintiff's  injuries  front 
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deflected  ball  negligence;  Birsch  v.  Citizens'  Electric  Co.,  36  Mont.  579, 
93  Pac.  942,  hod-carrier  not  negligent  when  he  slipped  on  wet  board  and 
threw  hand  against  charged  wire;  Tudor  v.  Bowen,  152  N.  C.  443,  136 
Am.  St.  Rep.  836,  21  Ann.  Gas.  646,  30  L.  R.  A.  (N.  S.)  804,  67  S.  E. 
1017,  3  N.  C.  C.  A.  353,  approving  charge  as  to  duty  of  automobile 
driver  on  highway;  Fuller  v.  Atlantic  Coast  line  R.  Co.,  140  N.  C.  484, 
53  S.  E.  298,  in  action  for  injury  to  horse  which  caught  cold  while  kept 
in  car  at  night,  instruction  that  if  carrier  had  stables  and  knew  it  could 
not  forward  horse  and  kept  it  in  car,  it  was  negligence,  is  erroneous; 
Turrentine  v.  Wellington,  136  N.  C.  312,  48  S.  E.  740,  applying  rule 
where  servant  engaged  in  blasting  injured  by  rock  rolling  down  hill; 
Bradley  v.  Ohio  River  etc.  Ry.  Co.,  126  N.  C.  741,  36  S.  E.  183,  upholding 
as  definitions  of  negligence  the  failure  to  do  what  a  reasonable  and 
prudent  person  would  have  done  under  circumstances;  Chicago  etc.  Ry. 
Co.  v.  Moore,  36  Okl.  451,  43  L.  R.  A.  (N.  S.)  701,  129  Pac.  67,  defend- 
ant liable  for  injuries  to  fireman  attempting  to  repair  broken  engine 
shaft,  when  break  could  have  been  discovered  on  inspection;  Klenk  v. 
Oregon  etc.  R.  R.  Co.,  27  Utah,  431,  76  Pac.  215,  applying  rule  where 
brakeman  pushed  trespasser  off  train  while  it  was  going  at  over  twelve 
miles  per  hour;  Mason  v.  Post,  105  Va.  501,  54  S.  E.  313,  holding  motor- 
man  negligent  where  he  had  right  of  way  and  saw  oncoming  car  leave 
only  'turnout  but  he  persisted  in  going  ahead ;  Danville  Railway  &  Elec- 
tric Co.  v.  Hodnett,  101  Va.  370,  43  S.  E.  607,  holding  motorman  seeing 
horse  frightened  at  approaching  car  must  hold  car  in  control  and  stop 
if  necessary;  Kearney  Electric  Co.  v.  Laughlin,  45  Neb.  404,  63  N.  W. 
946,  Renneker  v.  South  Carolina  Ry.  Co.,  20  S.  C.  221,  223,  and  Texas 
etc.  Ry.  Co.  v.  Curlin,  13  Tex.  Civ.  App.  507,  36  S.  W.  1604,  reaffirming 
rule;  Saldana  v.  Galveston  etc.  Ry.  Co.,  43  Fed.  863,  applying  rule  to 
trespasser  on  track;  Southwestern  Tel.  etc.  Co.  v.  Robinson,  50  Fed. 
812,  16  L.  R.  A.  546,  1  C.  C.  A.  684,  wire  hanging  few  feet  above  street 
is  negligence;  Andersen  v.  Berlin  Mills  Co.,  88  Fed.  946,  32  C.  C.  A.  143, 
and  Goff  v.  Chippewa  etc.  R.  Co.,  86  Wis.  245,  56  N.  W.  468,  servant 
not  authorized  to  be  in  place,  injured,  cannot  recover;  Arkansas  v.  New- 
ton, 33  Ark.  281,  applied  to  suit  against  sureties  on  treasurer's  bond: 
Bucki  v.  Cone,  25  Fla.  23,  6  South.  163,  holding  one  liable  for  allowing 
logs  to  jam  against  bridge;  Chicago  etc.  R.  R.  Co.  v.  Johnson,  103  111. 
522,  where  injured  party  is  negligent  he  cannot  recover,  though  that  of 
plaintiff  be  gross;  Harker  v.  Burlington  etc.  Ry.  Co.,  88  .Iowa,  413,  45 
Am.  St.  Rep.  245,  55  N.  W.  318,  conductor  suddenly  ordered  in  place 
of  danger,  question  of  his  negligence  is  for  jury;  Levy  v.  Carondelet 
Canal  etc.  Co.,  34  La.  Ann.  181,  disallowing  recovery  for  collision  with 
spiles  by  boat;  New  Orleans  etc.  R.  R.  Co.  v.  McEwen,  49  La.  Ann. 
1197,  38  L.  R.  A.  140,  22  South.  680,  no  recovery  for  unforeseen  acci- 
dent; Blair  v.  Grand  Rapids  etc.  R.  R.  Co.,  60  Mich.  132,  engineer  need 
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not  heed  signal  to  stop  where  no  danger  is  apprehended;  Dailey  v.  Bur- 
lington etc.  R.  R.  Co.,  58  Neb.  400,  78  N.  W.  723,  attempting  to  remove 
hand-car  from  track  is  not  conclusively  contributory  negligence;  Lane 
v.  Hancock,  142  N.  Y.  516,  37  N.  E.  474,  applied  to  duty  of  road  com- 
missioner; McCloskey  v.  Chautauqua  Ice  Co.,  174  Pa.  St.  37,  34  Atl.  288, 
holding  question  was  for  jury;  Bryant  v.  Central  etc.  R.  R.  Co.,  56  Vt. 
713,  as  to  how  other  railroads  keep  weeds  on  track  is  immaterial;  dis- 
senting opinion  in  Saunders  v.  Southern  Pac.  Co.,  13  Utah,  291,  44  Pac 
936,  majority  disallowing  nonsuit  for  passenger  injured  on  top  of  cars; 
Fisher  v.  West  Virginia  etc.  R.  Co.,  42  W.  Va.  201,  83  L.  R.  A,  76,  24 
S.  E.  577,  majority  holding  intoxicated  passenger  on  platform  cannot 
recover;  Kansas  City  etc.  R.  R.  Co.  v.  Webb,  97  Ala.  162, 11  South.  890, 
and  Lopes  v.  Sahuque,  114  La.  1011,  38  South.  813,  both  arguendo. 

Where  injury  would  not  have  occurred  but  for  negligence  of  plaintiff, 
he  cannot  recover  for  defendant's  negligence. 

Approved  in  Powell  v.  Wisconsin  Cent.  Ry.  Co.,  159  Fed.  867,  87 
C.  C.  A.  44,  switchman  held  negligent  in  attempting  to  uncouple  cars 
by  hand;  Kirkpatrick  v.  St.  Louis  &  S.  F.  R.  Co.,  159  Fed.  860,  87 
C.  C.  A.  35,  employee  on  pile-driver  held  negligent  when  killed  by  fall 
of  pile  when  he  knew  of  danger  and  was  not  in  proper  place ;  Lauterer 
v.  Manhattan  Ry.  Co.,  128  Fed.  544,  63  C.  C.  A.  38,  refusing  recovery 
for  death  of  decedent  caused  in  attempt  to  board  defendant's  train  after 
signal  had  been  given  and  train  gates  closed;  Neininger  v.  Cowan,  101 
Fed.  791,  42  C.  C.  A.  20,  holding  driving  upon  track  without  looking 
or  listening  by  one  familiar  with  crossing  contributory  negligence  bar- 
ring recovery;  Colorado  Springs  etc.  Ry.  Co.  v.  Allen,  55  Colo.  396,  135 
Pac.  792,  upholding  verdict  for  plaintiff  in  suit  for  injuries  received 
while  boarding  street-car;  Sardo  v.  Moreland,  17  App.  D.  C.  226,  ser- 
vant held  negligent  in  use  of  dangerous  appliance  without  authority; 
District  of  Columbia  v.  Ashton,  14  App.  D.  C.  579,  street-car  conductor 
injured  while  standing  on  running-board  while  crossing  trestle  held  neg- 
ligent as  matter  of  law;  Howes  v.  District  of  Columbia,  2  App.  D.  C. 
195,  pedestrian  held  negligent  in  approaching  inner  portion  of  sidewalk 
without  observation  of  opening  to  basement;  Knauss  v.  Lake  Erie  etc. 
R.  R.  Co.,  29  Ind.  App.  222,  64  N.  E.  97,  charging  boy  of  ten  sustaining 
fatal  injuries  by  protruding  his  head  from  car  window  with  negligence 
precluding  recovery;  Prunson  v.  Southwestern  Development  Co.,  7  Ind. 
Ter.  224,  104  S.  W.  598,  miner  killed  by  fall  of  slate  in  room  in  coal 
mine  tunneled  and  braced  by  himself  held  to  have  assumed  risk;  Peter- 
son v.  Baker,  78  Kan.  343,  97  Pac.  375,  where  findings  of  jury  were 
against  contributory  negligence,  refusal  of  charge  as  to  effect  is  not 
error;  St.  Louis  etc.  Ry.  Co.  v.  Stevens,  3  Kan.  App.  189,  43  Pac.  438, 
railroad  held  negligent  where  fires  set  to  plaintiff's  building  from  en- 
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gines;  Missouri  Pac.  Ry.  Co.  v.  Haynes,  1  Kan.  App.  595,  42  Pac.  26*2, 
instruction  that  owner  of  property  damaged  by  fire  set  from  railroad 
could  recover  if  his  negligence  was  slight,  and  that  of  railroad  gross, 
disapproved;  Atchison  etc.  R.  Co.  v.  O'Meiia,  1  Kan.  A^p.  386,  41  Pac 
441,  railroad  liable  for  injury  to  passenger  in  jumping  from  train  which 
failed  to  stop  at  station;  Interstate  Coal  Co.  v.  Molner,  150  Ky.  325, 
150  S.  W.  374,  miner  held  negligent  where  injured  by  fall  of  slate  when 
danger  fully  known ;  Williams  v.  Union  Ferry  Co.,  126  La.  511,  139  Am. 
St.  Rep.  542,  52  South.  681,  attempt  to  board  ferry  by  jumping  from 
end  of  gangway  held  negligence  precluding  recovery  by  heirs;  Bianchi 
v.  Del  Valle,  117  La.  592,  42  South.  150,  plaintiff's  wife  held  negligent 
in  stepping  in  hole  in  floor  of  rented  dwelling  with  knowledge  of  defect; 
Mace  v.  Carolina  Min.  Co.,  169  N.  C.  146,  85  S.  E.  155,  miner  killed  by 
fall  of  overhanging  rock  while  removing  supports  therefrom  held  negli- 
gent; Rock  Island  Coal  Mining  Co.  v.  Davis,  44  Okl.  422,  144  Pac.  604, 
mine  owner  held  liable  for  injury'  to  employee  caused  by  fall  of  rock ; 
Delaware  etc.  R.  R.  Co.  v.  Converse,  139  U.  S.  474,  35  L.  Ed.  216,  11 
Sup.  Ct.  671,  Iilley  v.  Fletcher,  81  Ala.  237,  1  South.  275,  and  Crutch- 
field  v.  Richmond  etc.  R.  R.  Co.,  78  N.  C.  304,  all  reaffirming  rule; 
Atchison  etc.  R.  Co.  v.  O'Melia,  1  Kan.  App.  386,  41  Pac.  441,  approv- 
ing instruction  to  this  effect;  Missouri  Pac.  Ry.  Co.  v.  Haynes,  1  Kan. 
App.  595,  42  Pac.  262,  plaintiff  negligent  at  all  cannot  recover,  if  proxi- 
mate; Little  Rock  etc.  Ry.  Co.  v.  Cavenesse,  48  Ark.  125,  2  S.  W.  509, 
applying  rule  to  reciprocal  duties  of  passengers  and  carriers ;  St.  Louis 
etc.  Ry.  Co.  v.  Schumacher,  152  U.  S.  81,  38  L.  Ed.  362, 14  Sup.  Ct.  480, 
and  Darwin  v.  Charlotte  etc.  R.  R.  Co.,  23  S.  C.  534,  538,  55  Am.  Rep.  34, 
38,  both  disallowing  recovery  for  contributory  negligence,  except  defend- 
ant is  willful  or  wanton ;  Ward  v.  Paducah  etc.  R.  Co.,  4  Fed.  872  con- 
tributory negligence  not  to  use  means  to  keep  cattle  from  getting  to  crops, 
with  knowledge  of  defective  cattle-guards ;  Chicago  etc.  Ry.  Co.  v.  Davis, 
53  Fed.  63,  3  C.  C.  A.  429,  standing  in  front  of  moving  car;  Union  Pac. 
Ry.  Co.  v.  Jarvi,  53  Fed.  69,  3  C.  C.  A.  433,  leaving  question  for  work- 
ing in  dangerous  place  to  jury;  Whitlock  v.  Comer,  57  Fed.  566,  and 
Bardwell  v.  Mobile  etc.  R.  R.  Co.,  63  Miss.  578,  56  Am.  Rep.  843,  both 
cases  of  passenger  jumping  off  at  direction  of  conductor;  Atchison  etc. 
R.  Co.  v.  Reesman,  60  Fed.  378,  23  L.  R.  A.  773,  9  C.  C.  A.  20,  brake- 
man  out  of  place,  with  consent  of  conductor;  MacLeod  v.  Graven,  73 
Fed.  632,  19  C.  C.  A.  616,  passenger  alighted  on  other  track;  Chicago 
etc.  Ry.  Co.  v.  Myers,  80  Fed.  364,  25  C.  C.  A.  486,  passenger  going  to 
dangerous  place,  other  than  that  provided ;  Kansas  etc.  Coal  Co.  v.  Reid, 
85  Fed.  918,  29  C.  C.  A.  475,  workman  passing  in  front  of  descending 
car;  Little  Rock  etc.  Ry.  Co.  v.  Miles,  40  Ark.  322,  48  Am.  Rep.  12, 
passenger  on  top  of  car,  unless  directed  to  go  there  by  one  with  author- 


989  BALTIMORE  ETC.  R.  R.  CO.  v.  JONES.    95  U.  S.  439-443 


/ 


ity;  Alabama  Great  etc.  R.  R.  Co.  v.  Hawk,  72  Ala.  116,  passenger 
standing  on  platform ;  South  &  North  etc.  R.  R.  Co.  v.  Schaufler,  75  Ala. 
141,  142,  passenger  with  baggage  leaving  moving  train  at  night,  on 
advice  of  conductor;  St.  Louis  etc.  R.  R.  Co.  v.  Marker,  41  Ark.  549, 
workman  sitting  on  flat  car  with  feet  hanging;  Bauer  v.  St.  Louis  etc* 
Ry.  Co.,  46  Ark.  399,  car  inspector  walking  across  track  without  look- 
ing; Colorado  Central  R.  R.  Co.  v.  Lea,  5  Colo.  200,  woman  walking 
over  number  of  switching  tracks,  with  back  to  train ;  Elliott  v.  Chicago 
etc.  Ry.  Co.,  5  Dak.  545,  3LR.A.  367,  41  N.  W.  762,  employee  cross- 
ing track  in  front  of  flying  switch ;  Louisville  etc.  R.  R.  Co.  v.  Tniestra, 
21  Fla,  729,  person  walking  on  track  in  switch-yard;  Tennis  v.  Rapid 
Transit  Ry.  Co.,  45  Kan.  508,  25  Pac.  877,  Houston  v.  Vicksburg  etc. 
R.  R.  Co.,  39  La.  Ann.  799,  2  South.  564,  Baltimore  etc.  R.  R.  Co.  v. 
State,  62  Md.  487,  50  Am.  Rep.  235,  Candelaria  v.  Atchison  etc.  R.  Co., 
6  N.  M.  274,  276,  27  Pac.  500,  and  Richmond  etc.  R.  R.  Co.  v.  Anderson, 
31  Gratt.  814,  815,  31  Am.  Rep.  751,  752,  all  disallowing  recovery  by  one 
on  track;  Woods  v.  Jones,  34  La.  Ann.  1088,  one  in  coal  car  instead  of 
caboose;  Weeks  v.  New  Orleans  etc.  R.  R.  Co.,  40  La.  Ann.  802,  8  Am. 
St.  Rep.  561,  5  South.  73,  standing  on  next  track  to  get  on  train,  with- 
out attention  to  one  approaching;  Dietrich  v.  Baltimore  etc.  Ry.  Co., 
58  Md.  359,  for  attempt  to  get  on  car  by  broken  step,  on  invitation; 
Francis  v.  Kansas  City  etc.  Ry.  Co.,  110  Mo.  398,  19  S.  W.  937,  switch- 
man jumping  on  approaching  engine;  Tuley  v.  Chicago  etc.  Ry.  Co.,  41 
Mo.  App.  436,  passenger  on  cupola  of  caboose;  Gunter  v.  Graniteville 
Mfg.  Co.,  15  S.  C.  451,  servant  guilty  of  negligence  cannot  recover  for 
defective  machinery;  Texas  etc.  Ry.  Co.  v.  Boyd,  6  Tex.  Civ.  App,  212, 
213,  24  S.  XW.  1089,  passenger  riding  in  engine ;  Richmond  etc.  R.  R.  Co. 
v.  Morris,  31  Gratt.  203,  jumping  off  back  of  train  at  night;  Dun  v. 
Seaboard  etc.  R.  R.  Co.,  78  Va.  656,  passenger  having  arm  stuck  out  of 
window ;  Norfolk  &  W.  R.  R.  v.  Ferguson,  79  Va.  247,  passenger  in  loose 
chair  in  front  of  door  in  caboose,  falling  out;  Darracott  v.  Chesapeake 
etc.  R.  R.  Co.,  83  Va.  295,  5  Am.  St.  Rep.  271,  2  S.  E.  515,  servant  mak- 
ing three-link  coupling  of  moving  car,  against  rules ;  Shenandoah  Valley 
R.  R.  Co.  v.  Lucado,  86  Va.  395,  10  S.  E.  423,  employee  on  engine  con- 
trary to  rules;  Downey  v.  Chesapeake  etc.  Ry.  Co.,  28  W.  Va.  738,  em- 
ployee on  pilot  cannot  recover  in  absence  of  wantonness;  Beyel  v.  New- 
port News  etc.  R.  R.  Co.,  34  W.  Va.  544,  12  S.  E.  534,  traveler  crossing 
railroad,  not  cautious,  though  no  whistle;  Eastburn  v.  Norfolk  etc.  R. 
Co.,  34  W.  Va.  691,  12  S.  E.  822,  injury  to  brakeman  from  leaving  post 
and  sleeping;  Olscn  v.  Oregon  etc.  Ry.  Co.,  9  Utah,  139,  33  Pac.  626, 
one  crossing  track  must  use  diligence,  though  train  fail  to  ring;  The 
Manhassett,  19  Fed.  434,  passenger  stepping  over  chains  to  wharf,  where 
habitually  allowed;  St.  Louis  etc.  Ry.  Co.  v.  Ledbetter,  45  Ark.  262, 
passenger  jumping  from  moving  train,  under  threat  of  ejectment;  Ash- 


95  U.  S.  439-443         NOTES  ON  U.  S.  REPORTS.  990 

land  Coal  etc.  Ry.  Co.  v.  Wallace,  101  Ky,  639,  42  S.  W.  747,  miner 
working  in  dangerous  place;  Solen  v.  Virginia  etc.  R.  R.  Co.,  13  Nev. 
126,  party  on  track  on  public  street,  using  due  care;  dissenting  opinion 
in  New  Orleans  etc.  R.  Co.  v.  Thomas,  60  Fed.  385,  96  C.  C.  A.  29,  ma- 
jority allowing  question  of  contributory  negligence  to  go  to  jury. 

Distinguished  in  Williams  v.  Bunker  Hill  &  Sullivan  Min.  etc.  Co., 
200  Fed.  215,  118  C.  C.  A.  397,  servant  held  not  to  have  assumed  risk 
of  contract  with  electric' wire  through  use  of  wire-bound  hose;  McCarty 
v.  Boise  etc.  Canal  Co.,  2  Idaho,  228,  10  Pac.  624,  defendant  not  stop- 
ping leak  in  his  ditch,  cannot  prevent  recovery  by  showing  plaintiff 
could  have  done  so. 

Knowledge  as  element  of  employer's  liability.    Note,  41  L.  R.  A.  35. 

Laborer  riding  on  locomotive  pilot,  by  permission,  instead  of  in  box-car, 
cannot  recover,  if  injured  by  collision,  those  in  car  not  being  injured. 

Approved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Shalstrom,  195  Fed.  729,  45 
L../R.  A.  (N.  S.)  387,  115  C.  C.  A.  515,  servant  assumes  risk  of  working 
in  place  directed  where  dangers  patent;  Winters  v.  Baltimore  &  O.  R. 
Co.,  163  Fed.  109,  workman  riding  on  top  of  car  held  negligent  where 
room  available  inside;  St.  Louis  etc.  R.  Co.  v.  Conway,  156  Fed.  239, 
86  C.  C.  A.  1,  brakeman  injured  while  riding  on  pilot  not  designed  for 
purpose  held  negligent;  Williams  v.  Choctaw  etc.  R.  Co.,  149  Fed.  107, 
79  C.  C.  A.  146,  foreman  of  switching  crew  working  with  engine  in 
yard  and  injured  by  slipping  off  of  defective  footboard  of  engine,  is 
contributory  negligence;  Tower  Lumber  Co.  v.  Brandvold,  141  Fed.  922, 
73  C.  C.  A.  153,  holding  employee  of  lumber  company  riding  on  logging 
oar  instead  of  on  flat  car  with  other  men  guilty  of  contributory  neg- 
ligence though  foreman  permitted  him  to  ride  there;  Chicago  Great 
Western  Ry.  Co.  v.  Crotty,  141  Fed.  916,  4  L.  R.  A.  (N.  S.)  832,  73 
C.  C.  A.  147,  applying  rule  where  brakeman  participated  in  staking  of 
car;  Demko  v.  Carbon  Hill  Coal  Co.,  136  Fed.  163,  69  C.  C.  A.  74,  brake- 
man  on  logging  road  riding  on  floor  of  rear  of  engine  instead  of  in  cab 
is  guilty  of  contributory  negligence;  Erie  R.  R.  Co.  v.  Kane,  118  Fed. 
232,  55  C.  C.  A.  129,  holding  workman  riding  on  front  of  engine  against 
orders  of  company  contributorily  negligent  and  precluded  from  recov- 
ery for  injuries;  Jones  v.  Baltimore  etc.  R.  R.  Co.,  4  App.  D.  C.  170, 
where  plaintiff  got  off  slowly  moving  train  on  being  told  it  was 
wrong  train,  and  was  injured,  question  for  his  negligence  was  for  jury ; 
Haynes  v.  Fort  Dodge  &  O.  R.  R.  Co.,  118  Iowa,  396,  92  N.  W.  58, 
holding  servant  riding  on  remote  end  of  flat  car,  thrown  therefrom  by 
jerk  of  train  and  killed,  contributorily  negligent;  Nieboer  v.  Detroit 
Electric  Ry.  Co.,  128  Mich.  489,  87  N.  W.  627,  holding  plaintiff's  negli- 
gence in  riding  on  bumper  of  crowded  street-car  against  conductor's 
warning  prevents  recovery  for  injuries  received;  Howard  v.  Southern 
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Ry.  Co.,  132  N.  C.  711,  44  S.  E.  401,  holding  negligence  of  employee 
riding  on  steps  of  shanty  ear  injured  by  contact  with  woodpile  pre- 
cluded recovering;  Radley  v.  Columbia  Ry.  Co.,  44  Or.  345,  75  Pac.  217, 
passenger  riding  on  engine  of  freight  train  at  direction  of  engineer 
instead  of  in  caboose  is  guilty  of  contributory  negligence;  Williams  v. 
Monongahela  Connecting  R.  Co.,  223  Pa.  485,  16  Ann.  Oas.  271,  72  Atl. 
812,  conductor  negligent  in  riding  on  pilot  when  not  necessary  to  per- 
form duties;  Benson  v.  New  York  etc.  Ry.  Co.,  26  R.  I.  407,  59  Atl.  80, 
holding  brakeman  running  along  edge  of  roof  of  car  instead  of  using 
running-board  is  negligent  if  he  falls  into  opening  cut  in  roof  for 
ladder;  Bouchillon  v.  Charleston  etc.  Ry.  Co.,  90  S.  C.  49,  Ann.  Cas. 
1913D,  1,  72  S.  E.  636,  track  workman  killed  while  riding  on  engine  in 
violation  of  rule  held  negligent ;  McLean  v.  Atlantic  Coast  Line  R.  Co.,  81 
S.  C.  110,  128  Am.  St.  Rep.  892,  18  L.  R.  A.  (N.  8.)  768,  61  S.  E.  904, 
passenger  held  negligent  in  riding  on  top  of  caboose  at  suggestion  of 
brakeman ;  Kansas  City  etc.  R.  Co.  v.  Willif  ord,  115  Tenn.  116,  88  S.  W. 
180,  one  riding  on  footboard  at  rear  of  switch-engine  with  knowledge 
of  foreman  is  contributorily  negligent  where  he  was  killed  by  collision' 
though  engine  running  at  unlawful  speed ;  Bunker  v.  Union  Pac.  R.  Co., 
38  Utah,  592,  114  Pac.  771,  brakemen  riding  on  pilot  without  necessity 
is  negligent;  Fischer  v.  Columbia  etc.  R.  Co.,  52  Wash.  471,  100  Pac. 
1008,  passenger  accepting  invitation  to  ride  on  engine  of  freight  train, 
and  injured  while  so  riding,  is  negligent;  dissenting  opinion  in  Mil- 
bourne  v.  Arnold  Power  etc.  Co.,  140  Mich.  325,  327,  330,  70  L.  R.  A. 
600, 103  N.  W.  825,  827,  majority  holding  employee  not  negligent  where 
he  sits  outside  of  house-car  to  watch  tools  and  on  being  warned  by  boss 
so  stated  and  latter  replied,  "All  right";  Kresanowski  v.  Northern  Pac. 
R.  Co.,  5  McCrary*  532,  535,  536,  18  Fed.  232,  234,  following  rule;  War- 
den v.  Louisville  etc.  R.  R.  Co.,  94  Ala.  280,  283,  284, 14  L.  R.  A.  554,  555, 
10  South.  278,  279,  applying  rule  to  brakeman  in  same  place;  Blake  v. 
Burlington  etc.  Ry.  Co.,  89  Iowa,  12,  21  L.  R.  A.  560,  56  N.  W.  406, 
negligence  of  employee  of  theater  in  riding  in  show  car,  is  for  jury: 
Atchison  etc.  R.  R.  Co.  v.  Lindley,  42  Kan.  725,  16  Am.  St.  Rep.  520, 
6  L.  R.  A.  652,  22  Pac.  707,  shipper  of  stock,  on  top  of  train,  cannot 
recover;  Glover  v.  Scotten,  82  Mich.  374,  46  N.  W.  938,  disallowing 
recovery  for  switchmen  riding  on  cowcatcher  of  switch-engine;  Berry 
v.  Missouri  Pac.  Ry.  Co.,  124  Mo.  345,  25  8.  W.  263,  parties  riding  on 
flat-car  are  guilty  of  negligence;  Aufdenberg  v.  St.  Louis  etc.  Ry.  Co., 
132  Mo.  576,  34  S.  W.  488,  passenger  walking  on  top  of  box-car  cannot 
recover;  Houston  etc.  R.  R.  Co.  v.  M.  L.  Clemmons,  55  Tex.  91,  40  Am. 
Rep.  800,  passenger  in  baggage-car  cannot  recover  where  those  in  coaches 
were  not  injured;.  Washington  v.  Burlington  etc.  R.  R.  Co.,  17  W.  Va. 
214,  where  horses  on  track  were  not  driven  off  by  plaintiff,  he  may 
recover,  if  seen  by  engineer ;  Carrico  v.  West  Virginia  -etc.  Ry.  Co., 
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39  W.  Va.  98,  24  L.  R.  A.  54,  19  S.  E.  575,  where  results  of  negligence 
of  passenger  may  be  avoided,  company  is  liable;  Woods  v.  Southern 
Pac.  Co.,  9  Utah,  151,  33  Pac.  629,  passenger  on  platform,  not  negligence 
per  se ;  Bailey  v.  Tacoma  Traction  Co.,  16  Wash.  54,  47  Pac.  243,  riding 
on  platform  of  electric  car,  sanctioned  by  company,  is  not  negligence 
per  se ;  dissenting  opinion  in  Hnmphreus  v.  Fremont  etc.  R.  Co.,  8  S.  D. 
115,  65  N.  W.  470,  majority  disallowing  recovery  of  one  riding  in  car 
with  stock. 

Distinguished  in  Stone-Webster  Engineering  Corp.  v.  Collins,  199 
Fed.  586,  118  C.  C.  A.  55,  whether  servant  assumed  risk  in  riding  on 
plaintiff's  engine  from  employment  to  camp  held  for  jury;  Winters  v. 
Baltimore  &  0.  R.  Co.,  177  Fed.  50, 100  C.  C.  A.  462,  plaintiff  being  car- 
ried on  work-train  and  injured  by  derailment  caused  by  loose  crossing 
plank  held  not  negligent ;  Kane  v.  Erie  R.  Co.,  142  Fed.  689,  73  C.  C.  A. 
672,  fireman  killed  by  collision  with  another  engine  not  guilty  of  con- 
tributory negligence  because  he  was  on  running-board  cleaning  headlight 
while  engine  was  slowly  backing;  Florida  Cent.  &  P.  R.  R.  Co.  v.  Sulli- 
van, 120  Fed.  803,  61  L.  R.  A.  410,  57  C.  C.  A.  167,  holding  white  passen- 
ger injured  by  collision  with  cattle  on  track  not  precluded  by  negligence 
as  matter  of  law  by  riding  in  colored  coach ;  Erie  R.  Co.  v.  Moore,  113  Fed. 
272,  273,  51  C.  C.  A.  226,  leaving  to  jury  under  all  circumstances  ques- 
tion of  negligence  where  brakeman  ordered  by  foreman  to  jump  off  front 
of  train  was  caught  in  track  and  injured;  Goosby  v.  Crossett  Lumber 
Co.,  91  Ark.  88,  120  S.  W.  400,  where  conductor  told  employee  he  could 
ride  on  pilot,  question  of  employee's  negligence  was  for  jury;  Burke 
v.  District  of  Columbia,  42  App.  D.  C.  443,  holding  one  riding  in  box 
on  back  of  automobile  on  macadamized  street  not  negligent,  when 
thrown  from  trunk  by  striking  defect  in  street;  Ft.  Wayne  Traction 
Co.  v.  Hardendorf,  164  Ind.  407,  72  N.  E.  594,  passenger  on  crowded 
street-car  standing  on  running-board  is  not  contributorily  negligent  where 
conductor  authorizes  him  to  stand  there;  Barley  v.  Southern  Ind.'R.  R. 
Co.,  30  Ind.  App.  410,  66  N.  E.  73,  holding  employee  riding  home  from 
work  on  flat-car  of  construction  train  not  negligent  to  preclude  recovery 
for  injuries  from  collision;  Illinois  Cent.  R.  Co.  v.  Carter,  154  Ky.  376, 
157  S.  W.  720,  holding  employee  not  negligent  in  riding  on  pilot  when 
with  twenty-five  others  he  was  ordered  to  ride  on  engine;  Milboume 
v.  Arnold  Power  etc.  Co.,  140  Mich.  322,  70  L.  R.  A.  600,  103  N.  W.  824, 
where  employee  of  electric  railway  took  seat  outside  of  house-car  to 
watch  tools,  and  on  being  cautioned  by  boss,  so  stated  and  latter  said, 
"All  right,"  employee  not  negligent;  Dunphy  v.  St.  Joseph  Stockyards 
Co.,  118  Mo.  App.  519,  95  S.  W.  305,  servant  injured  by  derailment  of 
switch-engine  while  riding  on  front,  seated  on  drawbar  with  one  foot 
on  footboard,  instead  of  standing  on  footboard,  is  not  negligent;  Biles 
v.  Seaboard  Air  Line  Ry.  Co.,  143  N.  C.  83,  55  S.  E.  514,  holding  brake- 
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man  not  negligent  riding  on  pilot  without  hand-bar  where  duties  so 
required  him  to  ride;  Missouri  Pac.  Ry.  v.  McCally,  41  Kan.  650,  21  Pac. 
578,  where  brakeman  is  in  similar  position  for  switching,  negligence  is 
for  jury. 

Contributory  negligence.    Note,  55  Am.  Dec.  667,  668,  670. 
Contributory  negligence  of  railroad  employee  in  riding  on  engine. 
Note,  14  L.  R.  A.  553. 

Where  plaintiff's  negligence  clearly  contributes  to  Injury,  jury  should 
be  instructed  to  bring  yerdict  for  defendant. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Wendel,  156  Fed.  341,  84 
C.  C.  A.  232,  approving  instruction  as  to  effect  of  contributory  negligence; 
Crookston  Lumber  Co.  v.  Boutin,  149  Fed.  685,  79  C.  C.  A.  368,  holding 
sawmill  employee  guilty  of  contributory  negligence;  Chicago  etc.  Ry.  Co. 
v.  Driggers,  1  Ind.  Ter.  423,  45  S.  W.  128,  holding  under  evidence  court 
should  have  directed  verdict  for  defendant;  Ruffner  Bros.  v.  Dutchess 
Ins.  Co.,  59  W.  Va.  443,  115  Am.  St.  Rep.  924,  8  Ann.  Gas.  866,  53  S.  E. 
948,  on  reversal  of  judgment  for  plaintiff  for  insufficiency  of  evidence 
and  refusal  to  direct  verdict  for  defendant,  judgment  will  be  ordered 
entered  for  defendant,  without  new  trial ;  dissenting  opinion  in  Chicago 
etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  75,  35  S.  W.  256,  majority  holding 
under  evidence,  directed  verdict  for  defendant  was  properly  denied; 
Macon  Co.  v.  Shores,  97  U.  S.  278,  24  L.  Ed.  890,  there  being  no  defense, 
jury  may  be  instructed  to  find  accordingly;  Northern  Pac.  R.  R.  Co. 
v.  Egeland,  163  U.  S.  96,  97,  41  L.  Ed.  86,  16  Sup.  Ct.  976,  977,  whether 
it  was  contributory  negligence  to  jump  off  train,  rightfully  left  to  jury; 
Ex  parte  Stell,  4  Hughes,  166,  Fed.  Cas.  13,358,  refusing  to  submit 
question  of  negligence  to  jury;  Miles  v.  Receivers,  4  Hughes,  180, 
Fed.  Cas.  9544,  refusing  to  submit  to  jury  where  eight  year  old  boy 
jumps  on  front  of  locomotive;  Kresanowski  v.  Northern  Pac.  R.  Co., 
5  McCrary,  537,  18  Fed.  235,  similar  to  cited  case;  Zopfi  v.  Postal  Tel. 
Cable  Co.,  60  Fed.  992,  9  C.  C.  A.  308,  holding  question  of  contributory 
negligence  should  have  gone  to  jury;  Baltimore  etc.  R.  Co.  v.  Meyers, 
62  Fed.  374,  10  C.  C.  A.  485,  passenger  invited  to  platform,  as  train 
would  stop  for  a  moment,  question  of  negligence  is  for  jury;  Colorado 
Cent.  R.  R.  Co.  v.  Martin,  7  Colo.  601,  4  Pac.  1124,  to  warrant  instruc- 
tion there  must  be  no  possibility  of  other  inference  from  evidence; 
Louisville  etc.  R.  R.  Co.  v.  Yniestra,  21  Fla.  730,  facts  undisputed,  and 
inference  of  negligence  clear,  jury  should  be  instructed  so;  Alexander  v. 
Tennessee  etc.  Min.  Co.,  3  N.  M.  194,  3  Pac.  740,  plaintiff  showing  no  case, 
instruction  to  give  verdict  for  defendant;  Candelaria  v.  Atchison  etc. 
R.  Co.,  6  N.  M.  285,  27  Pac.  503,  instructing  verdict  for  defendant,  plain- 
tiff walking  on  track;  Pennsylvania  Co.  v.  Rathgeb,  32  Ohio  St.  75, 
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where  plaintiff  is  clearly  negligent,  verdict  directed  for  defendant; 
Griggs  v.  Houston,  104  U.  S.  554,  26  L.  Ed.  841,  An  v.  New  York  etc 
R.  Co.,  29  Fed.  83,  Sullivan  v.  Colby,  71  Fed.  466, 18  C.  C.  A.  193,  Swal- 
low v.  Bain,  7  N.  M.  114,  32  Pac.  504,  and  United  States  v.  Gumm, 
9  N.  M.  616,  58  Pac.  399,  all  holding,  where  other  verdict  would  be  set 
aside,  it  may  be  directed ;  dissenting  opinion  in  New  Orleans  etc.  R.  Co. 
v.  Thomas,  60  Fed.  384,  9  C.  C.  A.  29,  majority  holding  contributory  neg- 
ligence was  for  the  jury;  dissenting  opinion  in  Southern  Pac.  Co.  v. 
Burke,  60  Fed.  717,  9  C.  C.  A.  229,  majority  holding  questions  were  for 
jury. 

95  XT.  B.  444-458,  24  &.  Ed.  360,  WILLIAMS  T.  MORRIS, 

Tenant  cannot  deny  title  of  landlord,  nor  set  up  hostile  title  against 
him. 

Approved  in  First  Congregational  Church  v.  Terry,  130  Iowa,  518, 
107  N.  W.  307,  wife  of  life  tenant  occupying  premises  with  husband  as 
homestead  cannot  obtain  valid  tax  title  as  against  remainderman;  Trus- 
tees of  Wardsworthville  Poor  School  v.  Jennings,  40  S.  C.  178,  42  Am. 
St*  Rep.  863, 18  S.  E.  260,  holding  conveyance  in  fee  by  lessee  terminates 
lease,  but  lessor  herein  barred  by  laches. 

Tenant's  right  to  acquire  title  not  inconsistent  with  landlord's  when 
tenancy  commenced. ,   Note,  53  L.  B.  A.  940,  943. 

Frauds,  statute  of,  operates  unless  all  essential  terms  of  sale  of  land, 
including  price  and  description,  can  be  ascertained  from  writing  itself,  ox 
by  reference  in  it  to  something  else;  and  defects  cannot  be  supplied  by 
parol. 

Approved  in  Walker  v.  Cross,  160  Fed.  380,  87  C.  C.  A.  324,  writings 
held  insufficient  to  make  out  contract  for  sale  of  land ;  Plane  v.  Luckman, 
131  Fed.  618,  refusing  specific  performance  of  oral  contract  for  purchase 
of  cows  in  exchange  for  farm;  Waters  v.  Ritchie,  3  App.  D.  C.  393, 
denying  specific  performance  of  contract  to  sell  realty  which  purported 
to  be  executed  by  one  of  several  owners  in  behalf  of  all  where  there 
was  no  clear  proof  of  authority  to  so  execute;  Bradley  Real  Estate  Co. 
v.  Robbins,  7  Ind.  Ter.  96,  103  S.  W.  778,  memorandum  of  sale  of  land 
must  state  consideration;  Reigart  v.  Manufacturer's  Coal  etc.  Co.,  217 
Mo.  158,  161, 117  S.  W.  64,  65,  where  writing  shows  on  face  that  terms 
are  incomplete,  parol  evidence  cannot  supply  omission;  Rosenwald  v. 
Middlebrook,  188  Mo.  94,  86  S.  W.  211,  applying  rule  to  parol  contract 
to  will  to  plaintiff  all  decedent's  property  in  consideration  of  services 
to  be  rendered ;  United  Press  v.  New  York  Press  Co.,  164  N.  Y.  410,  58 
N.  E.  528,  holding  contract  to  furnish  news,  price  not  to  exceed  three 
hundred  dollars,  not  ambiguous  as  to  admit  parol  evidence;  Hall  v. 
Misenheimer,  137  N.  C.  188,  107  Am.  St.  Rep.  474,  49  S.  E.  106,  memo- 
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random  of  contract  for  sale  of  land  not  good  as  against  vendee  unless 
it  shows  price  to  be  paid;  Catterlin  v.  Bush,  39  Or.  501,  65  Pac.  1065, 
holding  bad  for  indefiniteness  under  Hill's  Ann.  Laws  Or.,  §  785,  con- 
tract stating  "price  $6,000.  C.  pays  note  $200,"  not  signed  by  party 
charged;  In  re  Edwall's  Estate,  75  Wash.  400,  134  Pac.  1044,  where 
husband  and  wife  executed  mutual  deeds  and  wills  to  take  effect  accord- 
ing to  which  died  first,  without  referring  to  oral  agreement  that  wills 
should  be  irrevocable  except  on  notice,  such  oral  agreement  was  void 
under  statute;  Walcott  v.  Watson,  53  Fed.  435,  refusing  specific  per- 
formance where  essential  terms  of  contract  are  not  clearly  made  out; 
Wenham  v.  Switzer,  59  Fed.  947,  8  C.  C.  A.  404,  refusing  specific  per- 
formance of  sale  of  mine;  Reid  v.  Diamond  Plate  Glass  Co.,  85  Fed. 
201,  29  C.  C.  A.  110,  awarding  damages  for  breach  of  contract  according 
to  price  fixed  in  writing;  Salomon  v.  McRae,  9  Colo.  App.  26,  47  Pac. 
410,  holding  indorsement  of  bills  as  "O.  K."  not  sufficient  as  contract 
to  guarantee  payment ;  Lester  vr  Heidt,  86  Ga.  228,  10  L.  R.  A.  109,  12 
S.  E.  214,  holding  broker's  memorandum  not  showing  all  terms,  insuffi- 
cient ;  Pulse  v.  Miller,  81  Ind.  192,  dismissing  action  where  land  was  not 
described  and  price  not  mentioned;  Bennett  v.  Dyer,  89  Me.  24,  35  Atl. 
1006,  refusing  to  enforce  parol  sale  of  land ;  Barton  v.  Patrick,  20  Neb. 
663,  31  N.  W.  374,  and  Ringer  v.  Holtzclaw,  112  Mo.  522,  20*  S.  W.  801, 
both  refusing  to  enforce  parol  agreement  for  sale  of  land;  Kelly  v. 
Thuey,  143  Mo.  436,  45  S.  W.  303,  refusing  to  enforce  contract  not  show- 
ing price;  Rucker  v.  Harrington,  52  Mo.  App.  489,  holding  parol  in- 
admissible, and  refusing  recovery  on  contract  for  sale  of  land;  Brown 
v.  Whipple,  58  N.  H.  232,  refusing  recovery  on  contract  where  memo- 
randa did  not  show  all  terms;  Webster  v.  Clark,  60  N.  H.  37,  refusing 
recovery  on  agreement  to  lease,  where  memoranda  were  insufficient; 
Edichal  Bullion  Co.  v.  Columbia  etc.  Co.,  87  Va.  645, 13  S.  E.  101,  hold- 
ing memoranda  insufficient  which  show  time  of  payment  not  agreed 
upon;  Hale  v.  Hale,  90  Va.  731,  19  S.  E.  740,  holding  parol  agreement 
to  devise  land  within  statute  of  frauds;  dissenting  opinion  in  Hayes  v. 
Jackson,  159  Mass.  458,  34  N.  E.  686,  majority  enforcing  sale  of  land  on 
memorandum  herein. 

Distinguished  in  Abba  v.  Smyth,  21  Utah,  115,  59  Pac.  758,  upholding 
written  contract  for  lease  where  essential  terms  binding  parties  were 
present. 

Memorandum  under  statute  of  frauds.    Note,  47  Am.  Rep.  533. 

Necessity  that  memorandum  within  statute  of  frauds  contain  terms 
of  sale.    Note,  9  Ann.  Oas.  1060,  106S. 

Any  note  or  memorandum  in  writing,  which  furnishes  clear  evidence 
of  complete  and  practicable  agreement,  is  sufficient,  and  parol  evidence  is 
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admissible  to  explain  latent  ambiguities,  and  to  apply  instrument  to  subject 
matter. 

Approved  in  Bride  v.  Reeves,  36  App.  D.  0.  482,  parol  evidence  ad- 
missible to  correct  latent  ambiguity  in  description  of  land  in  sale  con- 
tract; Johnson  v.  Tribby,  27  App.  D.  C.  285,  applies  rule  to  remove 
ambiguity  as  to  price  in  contract  for  sale  of  realty;  Howard  v.  Adkins, 
167  Ind.  188,  78  N.  E.  666,  holding  parol  evidence  admissible  to  com- 
plete imperfect  description  of  land  sold ;  Abba  v.  Smyth,  21  Utah,  115, 
59  Pac.  758,  upholding  written  contract  for  leasing  farm  where  essen- 
tial terms  were  present  and  admitting  parol  evidence  to  show  perform- 
ance; Parks  v.  People's  Bank,  31  Mo.  App.  18,  enjoining  execution  "sale 
of  lands  sold  without  formal  conveyance  before  judgment. 

Part  performance,  to  take  case  out  of  operation  of  statute,  must  be 
directly  referable  to  contract  and  in  prejudice  of  party  doing  the  act,  who 
must  be  the  party  calling  for  completion  #f  contract. 

Approved  in  Haffner  v.  Dobrinski,  215  U.  S.  451,  54  L.  Ed.  280,  30 
Sup.  Ct.  172,  refusing  specific  performance  of  contract  to  sell  realty 
on  ground  that  damages  were  adequate ;  Winslow  v.  Baltimore  &  0.  R.  R. 
Co.,  188  U.  S.  658,  47  L.  Ed.  640,  23  Sup.  Ct.  447,  holding  continuing  pos- 
session by  lessee  of  renewable  lease  and  acceptance  of  rent  not  part 
performance  within  statute;  Turner  Const.  Co.  v.  Union  Terminal  Co., 
229  Fed.  704,  holding  contract  with  foreign  corporation,  which  was  un- 
enforceable when  made  because  corporation  had  not  complied  with  State 
laws,  was  adopted  as  evidence  of  subsisting  contract  by  performance 
of  terms,  and  such  contract  was  enforceable  after  corporation  had  com- 
plied with  State  law;  Van  Boskerck  v.  Torbert,  184  Fed.  421, 107  C.  C.  A. 
383,  written  order  for  goods,  which  is  one  of  series,  not  accepted  in 
writing,  is  not  taken  from  statute  by  shipment  of  goods  without  speci- 
fying order,  and  which  in  order  of  time  would  fill  previous  order  accepted 
in  writing;  Logue  v.  Langan,  151  Fed.  459,  81  C.  C.  A.  271,  living  on 
land  and  returning  share  of  crop  is  not  such  part  performance  as  to  take 
parol  gift  of  land  from  statute;  Pearsall  v.  Henry,  153  Cal.  327,  95*  Pac. 
158,  where  one  party  to  parol  agreement  to  mutually  convey  land  does 
convey,  he  can  enforce  conveyance  by  other;  Alderman  v.  City  of  New 
Haven,  81  Conn.  141,  18  L.  R.  A.  (N.  S.)  74,  70  Atl.  628,  where  owner 
by  parol  contract  gave  city  right  to  construct  sewer  over  land,  and 
city  maintained  such  sewer  for  seventeen  years  under  claim  of  right,  it 
acquired  easement  by  prescription;  Moore  v.  Chicago  etc.  Ry.  Co.,  7 
Kan.  App.  251,  53  Pac.  778,  holding  provision  of  parol  contract  as  to 
interest  in  realty  taken  from  statute  by  full  performance,  and  enjoining 
destruction  of  easement  so  created;  Sursa  v.  Cash,  171  Mo.  App.  405, 
156  S.  W.  782,  where  deeds  for  exchange  were  put  in  escrow  and  plain- 
tiff advertised  sale  of  farm  personalty  and  delivered  possession  to  de- 
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fendant,  which  was  not  actually  taken,  such  acts  were  not  such  part 
performance  as  to  take  contract  from  statute;  Muir  v.  Chandler,  16  N.  D. 
554,  113  N.  W.  1039,  oral  contract  to  lease  farm  back  is  not  such  per- 
formance as  to  take  parol  contract  from  statute;  Harris  v.  Arthur,  36 
Okl.  36, 127  Pac.  696,  performance  held  insufficient  to  take  parol  contract 
to  sell  land  from  statute;  Haffner  v.  Dobrinski,  17  Okl.  46,  88  Pac. 
1945,  denying  specific  performance  of  parol  contract  to  sell  realty  where 
part  performance  relied  on  not  such  that  damages  would  be  inadequate ; 
Broadway  Hospital  etc.  v.  Decker,  47  Wash.  593,  92  Pac.  447,  defective 
option  to  purchase  not  enforceable  where  possession  of  holder  claimed 
as  part  performance  is  under  lease;  Andrews  Bros.  Co.  v.  Youngstown 
Coke  Co.,  39  Fed.  354,  refusing  to  enforce  contract  of  sale  signed  by 
only  one  manager  of  limited  partnership,  under  statute;  Fideler  v.  Nor- 
ton, 4  Dak.  273,  30  N.  W.  135,  compelling  conveyance  by  agent  of  land 
obtained  with  means  furnished  by  principal;  Buttz  v.  Colton,  6  Dak. 
320,  43  N.  W.  722,  refusing  specific  performance  of  contract  where  part 
performance  was  referable  to  other  obligation;  Cutsinger  v.  Ballard, 
115  Ind.  95,  17  N.  E.  207,  Swales  v.  Jackson,  126  Ind.  284,  26  N.  E.  62, 
and  Woodbury  v.  Gardner,  77  Me.  71,  all  enforcing  parol  agreement  for 
conveyance  of  land  after  change  of  possession  and  making  improve- 
ments; Moore  v.  Chicago  etc.  Ry.  Co.,  7  Kan.  App.  251,  53  Pac.  778, 
enjoining  closing  of  passage  under  railroad  track  after  performance  of 
parol  contract  respecting  land;  Lydick  v.  Holland,  83  Mo.  707,  holding 
part  payment  of  consideration  insufficient  on  parol  sale  of  land;  Munk 
v.  Weidner,  9  Tex.  Civ.  App.  494,  29  S.  W.  410,  holding  payment  of  price 
not  sufficient  part  performance;  Ponce  v.  McWhorter,  50  Tex.  572,  re- 
fusing recovery  of  land  after  change  of  possession  and  making  improve- 
ments under  parol  sale;  Clark  v.  Glidden,  60  Vt.  710,  15  Atl.  362, 
enjoining  revocation  of  parol  license  to  lay  aqueduct,  after  its  construc- 
tion and  use;  Western  Union  Tel.  Co.  v.  Bullard,  67  Vt.  278,  31  Atl.  288, 
enjoining  revocation  of  license  to  erect  poles  after  they  have  been  set 
up;  dissenting  opinion  in  Harman  v.  Harm  an,  70  Fed.  924,  17  C.  C.  A. 
479,  majority  enforcing  parol  agreement  to  convey  land. 

Distinguished  in  Bennett  v.  Dyer,  89  Me.  22,  25,  35  Atl.  1005,  1007, 
holding  plowing  of  land  insufficient  to  warrant  specific  performance  of 
parol  sale. 

Inadequacy  of  damages  recoverable  as  warranting  specific  perform- 
ance of  partly  performed  oral  contract.    Note,  1  Ann.  Gas.  999. 

Taking  possession  as  part  performance  of  oral  contract  as  to  realty. 
Note,  3LR.A.  (N.  S.)  810. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession*  Note,  15  L.H.  A.  (N.  8.)  1195. 
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95  U.  8.  459-465,  24  L.  Ed.  626,  POUND  ▼.  TUROK. 

Some  matten  are  exclusively  within  control  of  Congress;  others  may 
be  regulated  by  States,  in  absence  of  Federal  action. 

Approved  in  Greenleaf-Johnson  Lumber  Co.  v.  Garrison,  237  U.  S. 
263,  59  L.  Ed.  945,  35  Sup.  Ct.  551,  upholding  action  of  Secretary  of  War 
in  establishing  new  harbor  lines;  Simpson  v.  Shepard,  230  U.  S.  403, 
Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1543,  33  Sup. 
Ct.  729,  upholding  power  of  State  to  regulate  railway  rates;  Lindsay  & 
Phelps  Co.  v.  Mullen,  176  U.  S.  141,  44  L.  Ed.  406,  20  Sup.  Ct  331,  up- 
holding lien  under  Minn.  Stats.  1894,  §  2402,  on  logs  cut  in  other  State 
for  scaling  and  surveying  charges;  The  Margaret  J.  Sanford,  203  Fed. 
339,  upholding  act  of  Congress  providing  that  vessels  shall  not  anchor 
in  navigable  channel  so  as  to  obstruct  other  craft;  United  States  v. 
Union  Bridge  Co.,  143  Fed.  392,  upholding  30  Stat.  1153,  requiring 
alteration  of  bridges  over  navigable  waters  on  determination  of  Secre- 
tary of  War  that  they  obstruct  navigation;  Hurst  v.  Dana,  86  Kan.  954, 
122  Pac.  1044,  government  may  permit  dams  in  navigable  rivers  without 
destroying  character  as  highways  of  commerce;  Frost  v.  Washington 
County  R.  R.  Co.,  96  Me.  87,  51  Atl.  809,  upholding  act  Congress  1900., 
31  Stat.  187,  approving  trestle  which  obstructed  navigation  in  tide-water 
channel;  Kansas  City  etc.  R.  R.  Co.  v.  Wiygul,  82  Miss.  231,  61  L.  R.  A. 
578,  33  South.  967,  upholding  State's  right  to  authorize  bridge  over 
navigable  stream;  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  303,  143  S.  W. 
818,  upholding  statute  requiring  railroads  to  run  one  passenger  train 
each  way  daily;  Morris-Scarboro-MoflStt  Co.  v.  Southern  Exp.  Co.,  146 
N.  C.  173,  15  L.  R.  A.  (N.  S.)  983,  59  S.  E.  669,  upholding  statute  impos- 
ing penalty  on  carrier  for  failure  to  adjust  loss  in  given  time;  St.  Louis 
etc.  Ry.  Co.  v.  Arkansas  etc.  Grain  Co.,  42  Tex.  Civ.  129, 95  S.  W.  658,  up- 
holding statute  regulating  sale  by  interstate  carrier  of  rejected  freight; 
State  v.  Superior  Court,  58  Wash.  571,  109  Pac.  342,  construing  statute 
giving  corporation  for  improving  streams  for  logging  purposes  power  to 
construct  dams,  as  affecting  navigation ;  In  re  Southern  Wisconsin  Power 
Co.,  140  Wis.  261,  122  N.  W.  807,  upholding  statute  authorizing  dam 
across  navigable  river  wholly  within  State;  dissenting  opinion  in  Long 
Sault  Dev.  Co.  v.  Kennedy,  212  N.  Y.  23,  Ann.  Gas.  1915D,  56,  105  N.  E. 
857,  majority  holding  void  statute  giving  franchise  for  dam  as  being 
conveyance  of  portion  of  navigable  river  to  private  corporation;  dis- 
senting opinion  in  Northern  Pac.  Ry.  Co.  v.  S.  E.  Slade  Lumber  Co., 
61  Wash.  202,  34  L.  R.  A.  (N.  S.)  423,  112  Pac.  243,  majority  holding 
drawbridge  could  not  be  constructed  over  navigable  river  with  consent 
of  State  and  United  States  when  it  interfered  with  use  of  wharf  be- 
longing to  riparian  owner ;  Wisconsin  v.  Duluth,  96  U.  S.  387,  24  L.  Ed. 
672,  court  cannot  enjoin  harbor  improvements  by  Congress;  Newport 
etc.  Bridge  Co.  v.  United  States,  105  U.  S.  475,  26  L.  Ed.  1146,  Congress 
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may  regulate  bridges  over  navigable  streams;  Cincinnati  Packet  Co.  v. 
Catlettsburg,  105  U.  S.  563,  26  L.  Ed.  1171,  municipality  may  erect 
wharves  and  forbid  landing  elsewhere;  Escanaba  Co.  v.  Chicago,  107 
U.  S.  686,  27  L.  Ed.  446,  2  Sup.  Ct.  191,  State  may  vest  Chicago  with 
right  to  regulate  bridges  over  Chicago  River;  Cardwell  v.  American 
Bridge  Co.,  113  U.  S.  208,  210,  28  L.  Ed.  960,  961,  5  Sup.  Ct.  424,  425, 
Rhea  v.  Newport  etc.  R.  Co.,  50  Fed.  20,  State  v.  Leighton,  83  Me.  421, 
22  Atl.  381,  County  Commrs.  of  Talbot  v.  Queen  Anne  County  Commrs., 
50  Md.  262,  and  Commissioners  of  Muskingum  County  v.  Board  of  Public 
Works,  39  Ohio  St.  634,  all  holding  that  State  may  authorize  or  regulate 
bridges  over  navigable  streams;  Adams  v.  Ulmer,  91  Me.  54,  39  Atl. 
350,  act  of  1890,  prohibiting  bridges  without  consent  of  Secretary  of 
War  does  not  include  those  theretofore  authorized  by  State;  Covington 
etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  88  L.  Ed.  966,  14  Sup.  Ct. 
1089,  State  cannot  fix  tolls  on  interstate  bridge;  Morgan  R.  R.  etc.  Co. 
v.  Louisiana,  118  U.  S.  465,  80  L.  Ed.  242,  p  Sup.  Ct.  1119,  State  may 
establish  quarantine  laws  and  charge  fees;  Willamette  etc.  Bridge  Co. 
v.  Hatch,  125  U.  S.  8,  10,  81  L.  Ed.  682,  8  Sup.  Ct.  815,  816,  in  absence 
of  statutes,  obstructions  of  navigable  streams  are  offenses  against  State ; 
Kidd  v.  Pearson,  128  U.  S.  23,  82  L.  Ed.  351,  9  Sup.  Ct.  11,  State  may 
prohibit  manufacture  of  intoxicating  liquors;  State  v.  Fulker,  43  Kan. 
241,  7  L.  R.  A.  185,  22  Pac.  1022,  State  may  forbid  sale  of  intoxicating 
liquors,  though  in  original  packages  imported;  Monongahela  Nav.  Co. 
v.  United  States,  148  U.  S.  330,  331,  87  L.  Ed.  469,  13  Sup.  Ct.  628,  gov- 
ernment condemning  locks  on  navigable  stream,  erected  under  State 
authority,  must  compensate ;  Gulf  etc.  Ry.  Co.  v.  Hefley,  158  U.  S.  104, 
39  L.  Ed.  912,  15  Sup.  Ct.  804,  State  forbidding  higher  rates  than  speci- 
fied in  bill  of  lading  must  yield  to  interstate  commerce  act ;  Hennington 
v.  Georgia,  163  U.  S.  310,  41  L.  Ed.  171,  16  Sup.  Ct.  1090,  State  may 
forbid  running  interstate  freight-cars  on  Sunday;  Lake  Shore  etc.  Ry. 
Co.  v.  Ohio,  173  U.  S.  293,  43  L.  Ed.  705,  19  Sup.  Ct.  468,  State  may 
compel  trains  to  stop  at  certain  stations,  though  interstate;  United 
States  v.  Mississippi  etc.  Boom  Co.,  1  McCrary,  605,  3  Fed.  552,  courts 
furnish  relief  for  injury  to  improvement  by  Congress  on  navigable 
river;  Heerman  v.  Beef  Slough  Mfg.  Co.,  8  Biss.  344,  352,  1  Fed. 
155,  162,  obstructions  on  navigable  river,  authorized  by  State,  not 
abated;  United  States  v.  Beef  Slough  Mfg.  Co.,  8  Biss.  425,  Fed. 
Cas.  14,559,  in  absence  of  regulation  by  Congress,  government  cannot 
abate  obstruction  under  authority  of  State;  Huse  v.  Glover,  11  Biss. 
555,  15  Fed.  295,  State  may  authorize  tolls  for  locks  on  navigable  river ; 
Decker  v.  Baltimore  etc.  R.  Co.,  30  Fed.  725,  Congress  may  authorize 
interstate  bridge  without  consent  of  State;  Hawkins  Point  Light-House 
Case,  39  Fed.  88,  government  may  take  submerged  lands  for  lighthouse 
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without  compensation;  Swift  v.  Sutphin,  39  Fed.  6*38,  act  forbidding 
sale  of  meat  without  inspection  before  slaughter  is  void;  United  States 
y.  Bellingham  Bay  Boom  Co.,  72  Fed.  590,  boom  in  small  navigable  river, 
authorized  by  State,  not  removable  by  United  States  under  act  of 
September  19,  1890;  United  States  v.  Bellingham  Bay  Boom  Co.,  81 
Fed.  661,  662,  26  C.  C.  A.  547,  Congress  appropriating  money  to  improve 
stream,  obstructions  under  State  authority  not  abated — there  must  be 
direct  act;  Stockton  v.  Powell,  29  Ma.  45,  15  L.  R.  A.  48, 10  South.  693, 
county  may  be  authorized  to  improve  navigable  river;  Benjamin  v. 
Manistee  R.  I.  Co.,  42  Mich.  634,  4  N.  W.  487,  Osborne  v.  Knife  Falls 
Boom  Corp.,  32  Minn.  418,  420,  425,  50  Am.  Rep.  594,  596,  598,  21  N.  W. 
707,  708,  709,  Morris  v.  State,  62  Tex.  739,  East  Hoquiam  Boom  etc.  Co, 
v.  Neeson,  20  Wash.  147,  54  Pac.  1002,  and  Wisconsin  River  Imp.  Co.  v. 
Manson,  43  Wis.  266,  28  Am.  Rep.  548,  all  holding  State  may  authorize 
improvement  of  river,  and  tolls;  Bagg  v.  Wilmington  etc.  R.  R.  Co., 
109  N.  C.  282,  26  Am,  St. Rep.  572,  14  L.  R.  A.  597,  14  S.  E.  80,  law 
requiring  freight  shipped  within  five  days  is  valid  as  to  interstate 
freight;  Smith  v.  State,  100  Tenn.  498,  41  L.  R.  A.  433,  46  S.  W.  567, 
State  providing  for  separate  but  equal  accommodations  for  whites  and 
blacks  is  valid  as  to  interstate  commerce;  J.  S.  Keator  Lumber  Co. 
v.  St.  Croix  Boom  Corp.,  72  Wis.  82,  83,  84,  87,  7  Am,  St.  Rep.  848,  849, 
850,  852,  38  N.  W.  536,  537,  538,  State  may  authorize  booms  on  its  own 
side  of  boundary  river;  dissenting  opinion  in  Wabash  etc.  Ry.  Co.  v. 
Illinois,  118  U.  S.  585,  SO  L.  Ed.  254,  7  Sup.  Ct.  18,  majority  holding 
State  "short-haul"  law  void  as  to  interstate  trade;  dissenting  opinion 
in  Leisy  v.  Hardin,  135  U.  S.  150,  154,  34  L.  Ed.  147,  148,  10  Sup.  Ct. 
699,  700,  majority  holding  prohibition  of  sale  of  liquors  void  as  to  those 
from  other  States  in  unbroken  packages;  People  v.  Warden,  157  N\  Y. 
'  141,  43  L.  R.  A.  274,  51  N.  E.  1015,  majority  holding  law  forbidding 
ticket  brokerage  void. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  554. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Rep. 
538. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A- 
651. 

In  absence  of  action  by  Congress,  State  may  authorize  booms  and  dam 
on  a  small  navigable  river,  wholly  therein. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  592,  50  L.  Ed. 
609,  26  Sup.  Ct.  341,  upholding  imposition  on  railroad  of  entire  cost  of 
removing  and  rebuilding  bridge  made  necessary  by  improvement  of 
channel  by  drainage  commissioners  acting  under  Illinois  drainage  act 
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of  1885 ;  Marrigault  v.  Springs,  199  U.  S.  478,  50  L.  Ed.  278,  26  Sup.  Ct 
127,  statute  may  authorize  construction  of  dam  across  navigable  river 
to  drain  lowlands;  Lindsay  &  Phelps  Co.  v.  Mullen,  176  U.  S.  138,  148, 
44  L.  Ed.  405,  409,  20  Sup.  Ct.  329,  333,  upholding  extension  of  boom 
across  Mississippi  under  authority  of  Minn.  Stats.  1894,  §  2400 ;  Mani- 
gault  v.  S.  M.  Ward  Co.,  123  Fed.  718,  upholding  special  act,  S.  C,  24 
Stats,  at  Large,  p.  246,  authorizing  dam  across  navigable  creek;  dissent- 
ing opinion  in  Rainy  Lake  River  Boom  Corp.  v.  Rainy  River  Lumber 
Co.,  162  Fed.  298,  89  C.  C.  A.  267,  majority  holding  construction  of 
boom  on  Rainy  Lake  River  was  unlawful  under  treaty  of  1842  and  owner 
had  no  lien  on  logs  handled  by  it;  Cohn  v.  Wausau  Boom  Co.,  47  Wis. 
324,  2  N.  W.  548,  corporation  to  erect  booms  is  quasi  public. 

Distinguished  in  Hall  v.  De  Cuir,  95  U.  S.  488,  24  L.  Ed.  548,  holding 
void,  statute  compelling  interstate  boats  to  make  no  discrimination  as 
to  passengers. 

Power  of  State  to  regulate  use  of  navigable  streams.    Note,  81 
Am.  Dec.  585. 

Right  to  construct  log  booms.    Note,  89  L.  R.  A.  494. 

Right  to  use  stream  for  floating  logs.    Note,  41  L.  R.  A.  872. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  R.  A. 
89. 

Right  to  improve  navigability  of  stream.    Note,  67  L.  R.  A.  828. 

Where  Instructions  are  contradictory  and  confusing,  new  trial  should 
be  awarded. 

Approved  in  Gulf  etc.  R.  Co.  v.  Warlick,  1  Ind.  Ter.  16,  35  S.  W.  237, 
following  rule;  City  of  Sleburne  v.  Gutta  Percha  etc.  Mfg.  Co.,  39  Tex. 
Civ.  606,  88  S.  W.  301,  holding  erroneous  instruction  not  cured  by 
subsequent  correct  one  not  referring  to  it. 

Miscellaneous.  Cited  in  International  etc.  Ry.  Co.  v.  Lehman,  30 
Tex.  Civ.  4,  66  S.  W.  215,  holding  reversible  error  charge  that  railway 
responsible  for  injuries  avoidable  by  reasonable  care,  but  not  excused 
for  running  over  decedent;  McMechan  v.  McMechan,  17  W.  Va.  703, 
and  McKelvey  v.  Chesapeake  etc.  Ry.  Co.,  35  W.  Va.  516,  14  S.  E. 
267,  both  reversing  for  inconsistent  instructions. 
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Power  of  Congress  to  regulate  foreign  and  Interstate  commerce  is  ex- 
clusive. ' 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Gas.  1916A,  18, 
48  L.  R.  A.  (N.  8.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  upholding 
power  of  State  to  regulate  intrastate  railway  rates ;  Crotsman  v.  Lur- 
man,  192  U.  S.  196,  48  L.  Ed.  404,  24  Sup.  Ct.  236,  upholding  N.  T. 
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Laws  1893,  c.  661,  §  41,  prohibiting  sale  of  adulterated  food  products, 
such  being  valid  police  regulations;  Shepard  v.  Northern  Pac.  Ry.  Co., 
184  Fed.  795,  Congress  has  power  to  forbid  undue  discriminations  be- 
tween localities  in  different  States  wrought  by  unreasonable  differences 
between  intrastate  and  legal  interstate  rates  wrought  by  reduction  of 
former  by  State ;  United  States  v.  Colorado  etc.  R.  Co.,  157  Fed.  331,  IS 
Ann.  Gas.  898, 15  L.  R.  A.  (N.  S.)  167,  85  C.  C.  A.  27,  safety  appliances 
acts  apply  to  railway  entirely  within  State  engaged  in  interstate  com- 
merce ;  Hadley-Dean  Plate  Glass  Co.  v.  Highland  Glass  Co.,  143  Fed.  244, 
74  C.  C.  A.  462,  Missouri  anti-trust  act  does  not  apply  to  contract  for 
sale  of  goods  to  be  manufactured  by  vendor  in  another  State  and  de- 
livered to  vendee  in  Missouri ;  United  States  v.  Slater,  123  Fed.  121,  up- 
holding act  May  29, 1884,  23  Stat.  31,  making  driving  infected  cattle  be- 
tween States  a  misdemeanor;  Central  of  Georgia  Ry.  Co.  v.  Groesbeck, 
175  Ala.  191,  57  South.  381,  statute  imposing  penalty  on  railroad  for  fail- 
ure to  deliver  freight-car  in  specified  time  is  void;  Smith  v.  Farr,  46 
Colo.  370,  380,  104  Pac.  403,  406,  statute  of  1905  for  license  of  itinerant 
venders  is  void  under  commerce  clause;  State  v.  Missouri  Pac.  Ry.  Co., 
212  Mo.  681,  111  S.  W.  505,  State  statute  regulating  hours  of  telegraph 
operators  on  railways  is  superseded  by  act  of  Congress  covering  same 
subject ;  Fruit  Dispatch  Co.  v.  Wood,  42  Okl.  82,  140  Pac.  1140,  foreign 
corporation  engaged  in  interstate  commerce  with  resident  of  State  is 
not  subject  to  State  statute  fixing  duties  of  foreign  corporations;  Free- 
man-Sipes  Co.  v.  Corticelli  Silk  Co.,  34  Okl.  232,  124  Pac.  973,  statute 
requiring  foreign  corporation  doing  business  in  State  to  designate 
agent  in  State  does  not  apply  to  one  engaged  in  selling  to  merchant 
in  State  and  shipping  from  point  without;  Jennings  t.  Big  Sand  &  C. 
R.  Co.,  61  W.  Va.  668,  57  S.  E.  273,  statute  imposing  forfeiture  on 
carrier  collecting  larger  toll  than  fixed  by  statute  itself,  is  void  as  to 
interstate  shipment;  Hall  v.  De  Cuir,  95  U.  S.  513,  24  L.  Ed.  556,  hold- 
ing State  statute  regulating  transportation  of  white  and  black  passengers 
void ;  Robbins  v.  Shelby  County  Taxing  Dist.,  120  U.  S.  492,  30  L.  Ed.  696, 
7  Sup.  Ct.  594,  holding  State  tax  on  nonresident  drummers  void;  Phila- 
delphia etc.  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  345,  30  L.  Ed.  1205, 
7  Sup.  Ct.  1125,  holding  State  tax  on  gross  receipts  of  steamship  com- 
pany void;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  508,  31  L.  Ed. 
715,  8  Sup.  Ct.  1066,  holding  State  regulation  of  carriers  of  intoxicating 
liquors  void ;  Leisy  v.  Hardin,  135  U.  S.  120,  34  L.  Ed.  136,  10  Sup.  Ct. 
688,  holding  statute  prohibiting  sale  of  intoxicants  void  as  to  original 
imported  packages;  Schollenberger  v.  Pennsylvania,  171  U.  S.  13, 
43  L.  Ed.  54,  18  Sup.  Ct.  762,  holding  statute  prohibiting  sale  of 
oleomargarine  void  as  to  original  imported  packages;  People  v.  Com- 
pagnie,  Generale  Trans-Atlantique,  20  Blatchf.  305,  10  Fed.  364,  hold- 
ing State  tax  on  alien  steamship  passengers  void;  United  States  v. 
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Boston  etc.  R.  Co.,  15  Fed.  211,  holding  Federal  statute  regulating  trans- 
portation of  livestock  valid;  In  re  Sanders,  52  Fed.  804,  18  L.  R.  A. 
551,  holding  statute  prohibiting  sale  of  seed,  unless  marked  when 
grown,  void;  In  re  Ware,  53  Fed.  783,  holding  statute  prohibiting  sale 
of  alum  baking-powder,  unless  so  marked,  void;  Macon  v.  Georgia 
Packing  Co.,  60  Fed.  780,  22  L.  R.  A.  778,  holding  ordinance  taxing 
sale  of  meat  not  raised  by  seller  void ;  Cuban  Steamship  Co.  v.  Fitz- 
patrick,  66  Fed.  67,  holding  State  statute  prohibiting  sailors  of  foreign 
vessels  from  working  on  wharves  void;  In  re  Minor,  69  Fed.  235,  hold- 
ing State  tax  on  sale  of  cigarettes  void  as  to  original  imported  pack- 
ages; Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  359,  refusing  to  en- 
join bringing  of  laborers  into  State;  Gatton  v.  Chicago  etc.  Ry.  Co., 
95  Iowa,  129,  28  L.  R.  A.  562,  63  N.  W.  594,  holding  State  cannot  au- 
thorize recovery  of  freight  overcharges  on  interstate  shipment;  Carton 
Co.  v.  Illinois  Central  R.  R.  Co.,  59  Iowa,  154,  44  Am.  Rep.  676,  13 
N.  W.  70,  and  Hardy  v.  Atchison  etc.  R.  R.,  32  Kan.  713,  5  Pac.  11,  both 
holding  State  statute  fixing  maximum  freight  rates  not  applicable  to 
interstate  transportation ;  Lafarier  v.  Grand  Trunk  Ry.  Co.,  84  Me.  290, 
17  L.  R.  A.  118,  24  Atl.  850,  holding  State  statute  regulating  railroad 
tickets  not  applicable  to  interstate  business;  Higgins  v.  Lime,  130  Mass. 
3,  holding '  State  statute  regulating  inspection  and  sale  of  imported 
lime  void;  Stanley  v.  Wabash  etc.  Ry.  Co.,  100  Mo.  439,  8  L.  R.  A.  550, 
13  S.  W.  710,  holding  statute  requiring  double-decked  railroad  cars  for 
sheep  void  as  to  interstate  shipments;  Norfolk  etc.  R.  R.  Co.  v.  Com- 
monwealth, 88  Va.  97,  29  Am.  St.  Rep.  706,  IS  L.  R.  A.  108,  13  S.  E. 
340,  holding  State  statute  prohibiting  running  of  freight  trains  on  • 
Sunday  void;  Cornells  v.  Shannon  63  Fed.  307,  11  C.  C.  A.  465,  and 
Kipp  v.  Gates,  126  Wis.  572,  105   N.  W.  949  both  arguendo. 

Distinguished  in  State  v.  Illinois  Cent.  R.  Co.,  246  111.  212,  92  N.  £. 
826,  provisions  of  railroad  charter  requiring  payment  of  seven  per 
cent  of  gross  receipts  in  lieu  of  taxes  is  valid  though  receipts  included 
interstate  commerce;  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S.  34, 
24  L.  Ed.  992,  holding  State  prohibition  of  manufacture  and  sale  of 
intoxicants  valid. 

State  statutes  as  to  requirements  of  notes  for  transfer  of  patent 
rights.    Note,  26  Am.  Rep.  517,  518. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  550,  564,  567. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  79. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
648. 
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Transportation  of  persons  or  property  from  one  State  to  another  is 
interstate  commerce,  and  every  legislative  burden  upon  it  is  regulation. 

Approved  in  Bracey  v.  Darst,  218  Fed.  495,  stocks,  bonds,  debentures 
and  other  securities  are  subject  matters  of  interstate  commerce;  Pull- 
man Co.  v.  Iinke,  203  Fed.  1021,  sleeping-car  used  in  interstate  com- 
merce is  not  subject  to  attachment  under  State  writ;  Kaeiser  v.  Illinois 
etc.  R.  Co.,  5  McCrary,  499,  18  Fed.  153,  Louisville  etc.  R.  Co.  v.  Rail- 
road Commission,  19  Fed.  705,  and  Mobile  etc.  R.  Co.  v.  Sessions,  28 
Fed.  593,  all  holding  State  regulation  of  interstate  railroad  tariffs  void ; 
Ex  parte  Jervey,  66  Fed.  959,  holding  State  prohibition  of  importa- 

.  tion  of  liquors  void  as  applied  to  persons  not  unloading  them  from 
vessel;  Jervey  v.  The  Carolina,  66  Fed.  1017,  holding  seizure,  under 
statute,  of  boat  transporting  liquor  from  another  State  invalid;  Hardy 
v.  Atchison  etc.  R.  R.  Co.,  32  Kan.  716,  5  Pac.  13,  holding  State  statute 
fixing  maximum  freight  rates  not  applicable  to  interstate  transporta- 
tion; Bangor  v.  Smith,  83  Me.  424,  IS  L.  R.  A.  688,  22  AtL  379,  hold- 
ing statute  requiring  carriers  bringing  paupers  into  State,  to  remove 
them  void. 

Distinguished  in  Rasmussen  v.  Idaho,  181  U.  S.  200,  202,  45  L.  Ed. 
821,  822,  21  Sup.  Ct.  595,  596,  upholding  Idaho  sheep  quarantine  act 
authorizing  Governor  to  restrict  introduction  of  infected  sheep;  Austin 
v.  Tennessee,  179  U.  S.  349,  45  L.  Ed.  228,  21  Sup.  Ct.  134,  upholding 
Tennessee  restriction  upon  sale  of  tobacco  as  police  regulation;  Brown 
v.  Houston,  114  U.  S.  631,  29  L.  Ed.  260,  5  Sup.  Ct.  1096,  holding  State 
taxation  of  coal  imported  for  immediate  exportation,  valid;  Bagg  v. 

.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  280,  26  Am.  St.  Rep.  571,  14 
L.  R.  A.  597,  14  S.  £.  80,  holding  State  statute  requiring  railroads  to 
ship  freight  within  five  days  valid. 

Deposit  in  Congress  of  power  to  regulate  foreign  and  Interstate  com- 
merce was  not  a  surrender  of  police  power. 

Approved  in  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  360,  refus- 
ing to  enjoin  bringing  of  laborers  into. State;  Fry  v.  State,  63  Ind.  564, 
80  Am.  Rep.  247,  holding  statute  regulating  sale  of  railroad  tickets 
valid;  Norfolk  etc.  R.  Co.  v.  Commonwealth,  93  Va.  758,  57  Am.  St. 
Rep.  833,  84  L.  R.  A.  108,  24  S.  E.  840,  and  State  v.  Baltimore  etc.  R.  R. 
Co.,  24  W.  Va.  795,  49  Am.  Rep.  297,  both  holding  statute  prohibiting 
running  of  freight  trains  on  Sunday  valid;  dissenting  opinion  in  Bow- 
man v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  513,  31  L.  Ed.  716,  8  Sup.  Ct. 
708,  majority  holding  State  regulation  of  carriers  of  intoxicating  liquors 
void ;  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S.  374,  45  L.  Ed. 
238,  21  Sup.  Ct.  144,  majority  holding  sale  of  tobacco  subject  to  police 
power  of  States. 
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Police  power  extends  to  making  regulation*  promotive  of  domestic  order, 
j  morals,  health  and  safety,  but  it  cannot  be  exercised  over  a  subject  confided 

j  exclusively  to  Congress  by  Federal  Constitution. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  406,  Ann.  Cas.  1916A, 
18,  48  L.  R.  A.  (N.  8.)  1151,  57  L.  Ed.  1544,  33  Sup.  Ct.  729,  upholding 
power  of  State  to  regulate  intrastate  railway  rates;  Jewel  Tea  Co.  v. 
Lee 's  Summit,  189  Fed.  282,  and  Crenshaw  v.  Arkansas,  227  U.  S.  399, 
57  L.  Ed.  568,  33  Sup.  Ct.  294,  both  holding  void  State  statute  imposing 
license  tax  on  persons  selling  from  sample  goods  to  be  shipped  from 
without  State ;  Savage  v.  Jones,  225  U.  S.  524,  56  L.  Ed.  1191,  32  Sup. 
Ct.  715,  statute  of  Indiana  regulating  sale  and  requiring  formula  of 
concentrated  commercial  stock  food  is  valid;  Keller  v.  United  States, 

213  U.  S.  144,  53  L.  Ed.  739,  29  Sup.  Ct.  470,  Federal  statute  making 
it  crime  to  harbor  alien  prostitute  is  void  as  to  one  without  knowledge 
of  alienage,  as  regulation  of  matter  reserved  to  State  police  power; 
Asbell  v.  Kansas,  209  U.  S.  256,  14  Ann.  Cas.  1101,  52  L.  Ed.  781,  28 
Sup.  Ct.  485,  upholding  State  statute  prohibiting  importation  of  cattle 
from  point  south  unless  passed  by  inspector  except  for  immediate 
slaughter;  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  584,  592,  50  L.  Ed. 
606,  609,  26  Sup.  Ct.  341,  upholding  imposition  on  railroad  of  entire 
cost  of 'removing  and  rebuilding  bridge  made  necessary  by  improvement 
of  channel  by  drainage  commissioners  acting  under  Illinois  drainage 
act  of  1885;  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
199  U.  S.  319,  50  L.  Ed.  210,  26  Sup.  Ct.  100,  upholding  city  ordinance 
requiring  all  garbage  to  be  delivered  at  specified  crematory  to  be  there 
cremated  at  expense  of  remover;  Jacobson  v.  Massachusetts,  197  U.  S. 
25,  26,  28,  49  L.  Ed.  649,  650,  25  Sup.  Ct.  358,  upholding  Massachusetts 
compulsory  vaccination  act;  I/Hote  v.  New  Orleans,  177  U.  S.  596, 
44  L.  Ed.  903,  20  Sup.  Ct.  791,  upholding  Louisiana  ordinance  prescrib- 
ing limits  of  residence  of  lewd  women  as  exercise  of  police  power; 
Mutual  Film  Co.  v.  Industrial  Commission,  215  Fed.  141,  upholding 
State  censorship  of  exhibit  of  moving  picture  films;  State  v.  Wilson, 
7  Kan.  App.  435,  53  Pac.  373,  and  Rail  &  River  Coal  Co.  v.  Yaple, 

214  Fed.  280,  both  holding  State  could  regulate  weighing  of  coal  at 
mines  where  miners  paid  according  to  production;  Haskell  v.  Cowham, 
187  Fed.  407,  109  C.  C.  A.  235,  State  statute  prohibiting  use  of  pipe- 
lines across  highways  to  convey  natural  gas  from  State  is  void;  Chicago 
B.  &  Q.  Ry.  Co.  v.  Frye-Bruhn  Co.,  184  Fed.  20,  106  C.  C.  A.  217,  State 
statute  conflicting  with  regulations  of  Secretary  of  Agriculture  as  to 
shipment  of  cattle  from  quarantined  districts  is  void;  United  States 
v.  Kempf,  171  Fed.  1022,  Congress  has  power  to  punish  criminally 
unauthorized  cutting  of  timber  on  unalloted  lands  on  Indian  reserva- 
tion within  State;  Southern  Express  Co.  v.  State,  188  Ala.  468,  472, 
66  South.  120,  121,  statutes  prohibiting  liquor  traffic  held  not  to  in- 
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terfere  with  interstate  commerce;  Stubbs  v.  People,  40  Colo.  424,  427, 
122  Am.  St.  Rep.  1068,  IS  Ann.  Gas.  1025,  11  L.  ft.  A.  (N.  S.)  1071, 
90  Pac.  1117,  1118,  statute  prohibiting  bringing  of  docked  horses  into 
State  is  void;  Armour  &  Co.  v.  City  Council  of  Augusta,  134  Ga.  182, 
27  L.  R.  A.  (N.  S.)  676,  67  S.  E.  419,  State  statute  for  inspection  of 
packing-houses  and  meats  held  valid  and  not  in  conflict  with  act  of 
Congress  of  June.  30,  1906;  State  v.  Eckenrode,  148  Iowa,  184,  192, 
127  N.  W.  60,  63,  shipment  to  agents  in  separate  packages  packed 
together,  for  delivery  to  customers  who  have  ordered  same,  is  inter- 
state commerce  not  subject  to  State  law  as  to  misbranding  food  pack- 
ages; Willfong  v.  Omaha  etc.  Ry.  Co.,  116  Iowa,  550,  90  N.  W.  359, 
upholding  Iowa  Code,  §  2072,  requiring  railroad  to  sound  whistle 
before  reaching  crossings;  State  v.  Schlenker,  112  Iowa,  646,  84  N.  W. 
699,  upholding  Iowa  Code,  §§  4989,  4990,  prohibiting  sale  of  adulterated 
milk;  State  v.  Durein,  70  Kan.  22,  80  Pac.  990,  upholding  anti-liquor 
law;  Commonwealth  v.  Moore,  214  Mass.  25,  100  N.  E.  1074,  statute 
requiring  inspection  and  branding  of  carcasses  of  cattle,  etc.,  brought 
within  State  for  food  held  valid;  Evans  v.  Chicago  etc.  Ry.  Co.,  109 
Minn.  71,  26  L.  R.  A.  (N.  S.)  278,  122  N.  W.  877,  State  may  inspect 
domestic  animals  brought  into  State;  State  v.  Chicago  etc.  R.  Co.,  239 
Mo.  306,  143  S.  W.  819,  upholding  statute  requiring  railroads  to  run 
one  passenger  train  each  way  daily;  St.  Louis  Gunning  Advertise- 
ment Co.  v.  St.  Louis,  235  Mo.  160,  137  S.  W.  947,  upholding  ordinance 
regulating  billboards;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  332,  42 
L.  R.  A.  (N.  S.)  984,  126  Pac.  738,  statute  imposing  penalty  for  delay 
of  railroad  to  furnish  cars  is  valid;  Wright  v.  Adams  Express  Co., 
230  Pa.  640,  79  Atl.  762,  statute  providing  that  carrier  cannot  limit 
by  contract  liability  for  negligence  applies  to  commerce  with  other 
States;  Jewett  Bros.  &  Jewett  v.  Smail,  20  S.  D.  241,  105  N.  W.  740, 
statute  creating  State  dairy  and  food  department  upheld  as  exercise 
of  police  power ;  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  575,  133  S.  W. 
1016,  statute  making  liquors  brought  within  State  immediately  sub- 
ject to  State  laws  does  not  affect  question  of  sale  in  one  State  com- 
pleted by  delivery  to  carrier  to  transport  to  another  State  to  one  order- 
ing by  mail;  Bacon  v.  Boston  etc.  R.  R.  Co.,  83  Vt.  451,  76  Atl.  141, 
construing  powers  of  railroad  commission  in  abolishing  grade  crossing 
and  ordering  construction  of  subway ;  State  v.  Peet,  80  Vt.  457,  458,  460, 
130  Am.  St.  Rep.  998,  14  L.  R.  A.  (N.  S.)  677,  68  Atl.  664,  665,  statute 
making  it  offense  to  keep  within  State  with  intent  to  ship  out  of  State 
for  food  purposes,  flesh  of  calf  less  than  four  weeks  old  is  void;  State 
v.  Brown,  37  Wash.  100,  107  Am.  St.  Rep.  798,  68  L.  R.  A.  889,  79  Pac. 
636,  holding  void  Laws  1891,  p.  314,  requiring  examination  by  and 
license  for  dental  board  before  one  may  run,  own  or  manage  dental 
office,  as  distinguished  from  actual  practice  of  dentistry;  Patrick  v. 
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State,  17  Wyo.  266,  129  Am.  St.  Rep.  1109,  98  Pac.  590,  statute  pro- 
hibiting bringing  infected  sheep  into  State  is  valid;  dissenting  opinion 
in  State  v.  Smith,  61  W.  Va.  338,  56  S.  E.  531,  majority  holding  power 
of  State  to  prohibit  shipment  of  liquors  from  without  State  to  one 

•  within  State  not  ordering  same  was  not  involved;  Patterson  v.  Ken- 
tucky, 97  U.  S.  503,  506,  24  L.  Ed.  1116,  1117,  holding  State  prohibition 
of  sale  of  patented  oil  valid ;  Mugler  v.  Kansas,  123  U.  S.  663,  SI  L.  Ed. 
211,  8  Sup.  Ct.  298,  holding  State  prohibition  of  manufacture  and  sale 
of  intoxicants  valid;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  492, 
SI  L.  Ed.  709,  8  Sup.  Ct.  702,  holding  State  regulation  of  carriers  of 
intoxicating  liquors  void;  Kimmish  v.  Ball,  129  U.  S.  221,  32  L.  Ed. 

.697,  9  Sup.  Ct.  278  (affirming  30  Fed.  760),  Furley  v.  Chicago  etc.  Ry. 
Co.,  90  Iowa,  161,  23  L.  R.  A.  79,  57  N.  W.  724,  Stager  v.  Harrington, 
27  Kan.  420,  Mo.  Pac.  Ry.  Co.  v.  Finley,  38  Kan.  555,  16  Pac.  954,  and 
Rouse  v.  Youard,  1  Kan.  App.  281,  41  Pac.  430,  all  holding  statutes 
allowing  damages  for  spread  of  Texas  fever  from  imported  cattle  valid; 
Leisy  v.  Hardin,  135  U.  S.  108,  153,  34  L.  Ed.  132,  148,  10  Sup.  Ct.  684, 
700,  holding  statute  prohibiting  sale  of  intoxicants  void  as  to  original 
imported  packages ;  Lawton  v*.  Steele,  152  U.  S.  137,  38  L.  Ed.  389,  14 
Sup.  Ct.  501,  holding  prohibition  of  fishing  with  nets  valid;  Plumley 
v.  Massachusetts,  155  U.  S.  478,  39  L.  Ed.  229,  15  Sup.  Ct.  160,  and 
Commonwealth  v.  Huntley,  156  Mass.  246,  15  L.  R.  A.  845,  30. N.  E. 
1131,  both  holding  statute  prohibiting  sale  of  oleomargarine  valid ;  Louis- 

•  ville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  700,  40  L.  Ed.  859,  16  Sup. 
Ct.  723,  holding  prohibition  of  railroad  consolidation  valid;  Henning- 
ton  v.  Georgia,  163  U.  S.  313,  41  L.  Ed.  172,  16  Sup.  Ct.  1091,  State  v. 
Southern  Ry.  Co.,  119  N.  C.  820,  56  Am.  St.  Rep.  690,  25  S.  E.  862, 
Norfolk  etc.  R.  Co.  v.  Commonwealth,  93  Va.  759,  57  Am.  St.  Rep.  834, 
34  L.  R.  A.  108,  24  S.  E.  840,  and  State  v.  Baltimore  etc.  R.  R.  Co., 
24  W.  Va.  790,  49  Am.  Rep.  293,  all  holding  statutes  prohibiting  running 
of  freight  trains  on  Sunday  valid;  Plessy  v.  Ferguson,  163  U.  S.  550, 
41  L.  Ed.  260,  16  Sup.  Ct.  1143,  holding  statute  regulating  transporta- 
tion of  white  and  black  passengers  valid;  New  York  v.  Roberts,  171 
U.  S.  677,  43  L.  Ed.  831,  19  Sup.  Ct.  75,  holding  tax  on  foreign  corpora- 
tion valid;  Parrott's  Chinese  Case,  6  Sawy.  362,  383,  1  Fed.  494,  515, 
holding  State  prohibition  on  corporations  to  employ  Chinese  void;  In 
re  Wonsr  Yung  Quy,  6  Sawy.  448,  2  Fed.  630,  holding  statute  prohibiting 
removal  of  buried  corpses  without  permit  valid;  Railroad  Tax  Case, 
8  Sawy.  308,  13  Fed.  778,  holding  statute  prescribing  mode  of  taxing 
railroads  different  from  natural  persons  void ;  In  re  Hoover,  30  Fed.  53, 
Kohn  v.  Melcher,  29  Fed.  436,  Radford  v.  Thornell,  81  Iowa,  714,  45 
N.  W.  891,  and  State  v.  Fulker,  43  Kan.  243,  7  L.  R.  A.  186,  22  Pac. 
1022,  all  holding  statutes  regulating  sale  of  liquors  valid  and  applicable 
to  those  imported;  Harvey  v.  Huffman,  39  Fed.  649,  holding  statute 
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prohibiting  sale  of  meat  without  inspection  before  slaughter  void;  In 
re  Sanders,  52  Fed.  807,  18  L.  R  A.  553,  holding  statute  prohibiting 
sale  of  seed,  unless  marked  when  grown,  void;  In  re  Minor,  69  Fed. 
236,  holding  tax  on  sale  of  cigarettes  void  as  to  original  imported 
packages ;  W.  A.  Vandercook  Co.  v.  Vance,  80  Fed.  788,  holding  stat- 
ute forbidding  importation  of  liquors  void  where  their  sale  is  allowed 
within  State;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  361,  refusing 
to  enjoin  bringing  of  laborers  within  State;  Greensboro  v.  Ehrenreich, 
80  Ala.  582,  60  Am.  Rep.  132,  2  South.  726,  holding  ordinance  prohibit- 
ing sale  of  imported  second-hand  clothes  invalid;  Little  Rock  etc.  Ry. 
Co.  v.  Hanniford,  49  Ark.  296,  5  S.  W.  296,  holding  statute  requiring 
railroads  to  deliver  goods  on  payment  of  freight  charges  valid;  Ex 
parte  Maier,  103  Cal.  485,  42  Am.  St.  Rep.  135,  37  Pac.  405,  holding 
statute  prohibiting  sale  of  deer  meat  valid;  State  v.  Geer,  61  Conn.  152, 
13  L.  R.  A.  806,  22  Atl.  1013,  holding  statute  prohibiting  exportation  of 
wild  game  valid;  Magner  v.  People,  97  111.  337,  holding  statute  pro- 
hibiting sale  of  game  valid  against  that  imported ;  Fry  v.  State,  63 
Ind.  563,  SO  Am.  Rep.  246,  and  Burdick  v.  People,  149  111.  609,  41  Am. 
St.  Rep.  336,-24  L.  R.  A.  155,  36  N._  E.  951,  both  holding  statute  regulat- 
ing sale  of  railroad  tickets  valid;  Brechbill  v.  Randall,  102  Ind.  529, 
52  Am.  Rep.  696,  1  N.  E.  363,  holding  statute  regulating  sale  of  patent 
rights  valid ;  Hockett  v.  State,  105  Ind.  256,  55  Am.  Rep.  205,  5  N.  E. 
182,  holding  statute  fixing  maximum  telephone  rates  valid;  Jamieson 
v.  Indiana  etc.  Co.,  128  Ind.  578,  582,  12  L.  R.  A.  660,  661,  28  N.  E., 
83,  85,  holding  statute  limiting  pressure  of  natural  gas,  during  con- 
veyance through  pipes,  valid;  Wilson  v.  State,  7  Kan.  App.  435,  hold- 
ing statute  regulating  weighing  of  coal  at  mine  valid;  Commonwealth 
v.  Hall,  128  Mass.  413,  35  Am.  Rep.  390,  holding  statute  prohibiting 
sale  of  game  not  applicable  to  game  killed  in  another  State;  Harrigan 
v.  Connecticut  River  Lumber  Co.,  129  Mass.  585,  37  Am.  Rep.  389, 
holding  statute  prohibiting  log-floating,  unless  bound  into  rafts,  valid; 
Train  v.  Boston  Disinfecting  'Co.,  144  Mass.  528,  59  Am.  Rep.  113,  11 
N.  E.  935,  holding  ordinance  requiring  disinfecting  of  imported  rags 
valid ;  Seawell  v.  Kansas  City  etc.  Ry .  Co.,  119  Mo.  235,  24  S.  W.  1005, 
holding  statute  prohibiting  short-haul  discrimination  by  railroads  valid ; 
Grimes  v.  Eddy,  126  Mo.  184,  47  Am.  St.  Rep.  663,  26  L.  R  A.  644,  28 
S.  W.  760,  holding  State  may  prohibit  importation  of  diseased  cattle; 
State  v.  Addington,  12  Mo.  App.  226,  holding  statute  prohibiting  manu- 
facture and  sale  of  oleaginous  foods  valid ;  Territory  v.  Guyott,  9  Mont. 
51,  22  Pac.  135,  holding  territorial  statute  prohibiting  sale  of  liquor 
to  Indians  valid;  Waterbury  v.  Newton,  50  N.  J.  L.  539,  14  Atl.  607, 
holding  law  prohibiting  sale  of  colored  oleomargarine  valid  as  to  im- 
ported packages;  Lumbcrville  Bridge  Co.  v.  Assessors,  55  N.  J.  L.  534, 
25  L.  R.  A.  137,  26  Atl.  713,  holding  license  fee  on  corporations  valid : 
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Bagg  v.  Wilmington  etc.  R.  R,  Co.,  109  N.  C.  283,  26  Am.  St.  Rep.  573, 
14  L.  R  A  598,  14  S.  E.  81  holding  statute  requiring  railroads  to  ship 
freight  within  five  days  valid;  Austin  v.  State,  101  Tenn.  569,  70  Am. 
St.  Rep.  706,  48  S.  W.  307,  holding  statute  prohibiting  importation  of 
cigarettes  for  sale  valid ;  St.  Louis  etc.  Ry.  Co.  v.  Smith,  20  Tex.  Civ. 
App.  451,  49  S.  W,  631,  holding  exclusion  of  cattle  of  another  State  as 
diseased  valid;  State  v.  Dent,  25  W.  Va.  8,  holding  statute  regulating 
practice  of  medicine  valid ;  Leeper  v.  State,  103  Tenn.  500,  48  L.  R.  A. 
167,  53  S.  W.  968,  arguendo. 

Distinguished  in  Crossman  v.  Lurman,  171  N.  Y.  333,  63  N.  E.  1099, 
upholding  N.  Y.  Laws  1893,  c.  661,  §  41,  prohibiting  merchandising 
adulterated  foods;  Ho  Ah  Row  v.  Nunan,  5  Sawy.  565,  Fed.  Cas.  6546, 
holding  ordinance  requiring  cutting  of  prisoners '  hair  void. 

Police  health  regulations.    Note,  59  Am.  Rep.  118. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Rep. 
539. 

Regulations  which  the  State  may  enforce  concerning  the  quarantine 
of  animals.    Note,  97  Am,  St.  Rep.  243,  245,  246. 

Constitutionality  of  sanitary  laws.    Note,  1  Ann.  Cas.  442. 

Liability  of  owner  of  animals  for  communication  of  disease  by 
them  to  other  animals.    Note,  15  Ann.  Gas.  1004. 

Validity  and  construction  of  statutory  regulations  as  to  infected 
animals.    Note,  26  L.  R.  A.  638. 

Whatever  the  language  of  statute,  its  purpose  must  he  determined  by 
its  natural  and  reasonable  effect. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  336, 
48  L.  Ed.  700,  24  Sup.  Ct.  436,  combination  of  stockholders  in  com- 
peting interstate  railroads  to  form  stockholding  corporation  which 
should  acquire,  in  exchange  for  own  stock,  controlling  interest  in  stock 
of  each  railroad,  violates  anti-trust  act  of  1890 ;  State  v.  United  States 
etc.  Express  Co.,  60  N.  H.  262,  holding  State  tax  on  express  company 
void.  . 

State  statute  prohibiting  Texas,  Mexican  or  Indian  cattle  to  be  brought 
within  the  State  during  certain  season  of  year  is  repugnant  to  commerce 
power  of  Congress  and  void. 

Approved  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  38,  49  L.  Ed. 
934,  25  Sup.  Ct.  552,  upholding  Missouri  statute  imposing  inspection 
fee  on  malt  liquor  shipped  from  other  States  and  held  there  for  sale  and 
consumption;  State  v.  Duckworth,  5  Idaho,  647,  95  Am.  St.  Rep.  202, 
51  Pac.  457,  holding  unconstitutional  Idaho  statute,  Sess.  Laws  1897, 
requiring  sheep  brought  into  State  to  be  dipped;  People  v.  Booth  Fish- 

IX — 64 


95  U.  S.  465-474         NOTES  ON  U.  S.  REPORTS.  1010 

eries,  253  111.  433,  97  N.  E.  840,  statute  prohibiting  carrying  from  State, 
fish  of  certain  varieties  is  valid  as  to  fish  caught  in  State  only ;  State  v. 
West,  136  La.  868,  67  South.  934,  ordinance  of  State  board  of  agriculture 
prohibiting  importation  of  all  kinds  of  citrus  plants  is  void;  dissenting 
opinion  in  Compagnie  Francaise  v.  Louisiana  State  Board  of  Health,  186 
U.  S.  399,  46  L.  Ed.  1218,  22  Sup.  Ct.  819,  upholding  under  La.  Acts  1898, 
c.  192,  §  8,  quarantine  of  French  vessel  preventing  it  from  entering  in- 
fected port;  dissenting  opinion  in  Smith  v.  St.  Louis  &  Southwestern 
R.  R.  Co.,  181  U.  S.  260,  263,  45  L.  Edl  852,  853,  21  Sup.  Ct.  607,  ma- 
jority upholding  Texas  quarantine  regulations  pursuant  to  Tex.  Rev. 
Stats.  1895,  art.  5043c,  prohibiting  temporarily  all  transportation  of 
Louisiana  cattle;  Scott  v.  Donald,  165  U.  S.  93,  41  L.  Ed.  643,  17  Sup. 
Ct.  270,  holding  statute  regulating  sale  of  intoxicants  void;  Louisville 
etc.  R.  Co.  v.  Railroad  Commission,  19  Fed.  710,  holding  State  regula- 
tion of  railroad  rates  void  as  to  interstate  traffic;  Salzenstein  v.  Mavis, 
91  111.  401,  Chicago  etc.  R.  R.  Co.  v.  Erickson,  91  111.  615,  616,  33  Am. 
St.  Rep.  71,  72,  Jarvis  v.  Riggin,  94  111.  165,  Gilmore  v.  Hannibal  etc. 
R.  R.  Co.,  67  Mo.  324,  Urton  v.  Sherlock,  75  Mo.  248,  249,  State  v.  Stark, 
75  Mo.  569,  and  Grimes  v.  Eddy,  126  Mo.  183,  47  Am.  St.  Rep.  662, 
26  L.  R.  A.  644,  28  S.  W.  760,  all  applying  rule;  Bradford  v.  Floyd,  80 
Mo.  211,  refusing  recovery  for  spread  of  disease  by  Texas  cattle,  where 
owner  did  not  know  they  were  infected;  dissenting  opinion  in  Scott  v. 
Donald,  165  U.  S.  102,  41  L.  Ed.  646,  17  Sup.  Ct.  273,  majority  holding 
statute  regulating  sale  of  intoxicants  void ;  Lake  Shore  etc.  Ry.  v.  Ohio, 
173  U.  S.  325,  43  L.  Ed.  717,  19  Sup.  Ct.  480,  majority  holding  statute 
requiring  trains  to  stop  at  certain  stations  valid. 

Distinguished  in  Smith  v.  St.  Louis  &  Southwestern  R.  R.  Co.,  181 
U.  S.  254,  256,  45  L.  Ed.  849,  850,  21  Sup.  Ct.  605,  606,  upholding  Texas 
quarantine  regulations  under  Tex.  Rev.  Stats.  1895,  art.  5043c,  prohibit- 
ing transportation  of  all  Louisiana  cattle  for  period;  Pabst  Brewing 
Co.  v.  Crenshaw,  120  Fed.  152,  upholding  Mo.  Sess.  Laws  1889,  p.  228, 
providing  for  inspection  of  beer  to  be  sold  in  State;  Reid  v.  People,  29 
Colo.  342,  93  Am.  St.  Rep.  75,  68  Pac.  230,  upholding  Colo.  Sess.  Laws 
1885,  p.  185,  §  2,  requiring  bill  of  health  of  cattle  from, points  south  of 
thirty-six  degrees  north  latitude;  State  v.  Rasmussen,  7  Idaho,  7,  9,  59 
Pac.  934,  upholding  Idaho  Laws  1899,  under  which  Governor  suspended 
importation  of  infected  sheep  for  sixty  days;  State  v.  Asbell,  74  Kan. 
400,  86  Pac.  458,  statute  prohibiting  importation  of  stock  from  points 
south  except  as  inspected  held  valid;  Bordens  Condensed  Milk  Co.  v. 
Board  of  Health,  81  N.  J.  L.  228,  80  Atl.  34,  local  board  of  health  may 
prohibit  sale  of  milk  from  cows  that  react  to  "tuberculin  test";  Kim- 
mish  v.  Ball,  129  U.  S.  222,  32  L.  Ed.  697,  9  Sup.  Ct.  278,  Missouri  eto. 
Ry.  Co.  v.  Haber,  169  U.  S.  628,  42  L.  Ed.  883,  18  Sup.  Ct.  494,  Rouse 
v.  Youard,  1  Kan.  App.  282,  41  Pac.  430,  and  Missouri  etc.  Ry.  Co.  v. 
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Haber,  56  Kan.  708,  44  Pac.  637,  all  holding  statutes  allowing  damages 
for  spread  of  Texas  fever  from  imported  cattle,  valid ;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  468,  39  L.  Ed.  226,  15  Sup.  Ct.  157,  holding  statute 
prohibiting  sale  of  oleomargarine  valid;  Coyle  v.  Conway,  35  Mo.  App. 
495,  and  Coyle  v.  Chicago  &  A.  R.  R.  Co.,  27  Mo.  App.  591,  both  hold- 
ing statute  rendering  railroads  liable  for  transportation  of  diseased  cat- 
tle* valid. 

Legislation  for  protection  of  health  of  livestock,  as  interference 
with  interstate  commerce.    Note,  26  L.  R.  A.  (N.  S.)  279. 

Right  of  State  to  forbid  exportation  of  natural  resources.    Note, 
86  L.  R.  A.  (N.  S.)  1197. 

Police  power  of  State  cannot  obstruct  foreign  or  interstate  commerce 
beyond  necessity  for  its  exercise,  and  it  is  duty  of  courts  to  see  that,  un- 
der color  of  it,  objects  not  within  its  scope  be  not  secured  at  the  expense 
of  Federal  guaranties. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley  Drainage 
Dist.,  233  U.  S.  79,  58  L.  Ed.  869,  34  Sup.  Ct.  564,  destruction  of  bridge 
on  interstate  railway  not  justifiable  on  ground  that  it  helps  drainage  of 
district;  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  39,  49  L.  Ed.  934, 
25  Sup.  Ct.  552,  upholding  Missouri  statute  imposing  inspection  fee  on 
malt  liquor  shipped  from  other  States  and  held  there  for  sale  and  con- 
sumption; Austin  v.  Tennessee,  179  U.  S.  344,  46  L.  Ed.  227,  21  Sup. 
Ct.  132,  upholding  as  police  regulation,  Tennessee  prohibition  of  sale 
of  cigarettes,  not  discriminating  against  product  of  other  States ;  Louisi- 
ana v.  Texas,  176  U.  S.  24,  44  L.  Ed.  356,  20  Sup.  Ct.  259,  holding  em- 
bargo placed  by  one  State  for  its  benefit  upon  commerce  from  sister 
State  raises  no  Federal  question;  Ex  parte  Eaglesfield,  180  Fed.  563, 
564,  cargo  in  interstate  commerce  is  not  subject  to  State  tax;  McDonald 
etc.  v.  Southern  Exp.  Co.,  134  Fed.  288,  holding  void  S.  C.  Act  of  1904, 
prohibiting  transportation  of  shad  outside  of  State;  Smith  v.  Lowe,  121 
Fed.  758,  59  C.  C.  A.  185,  holding  exclusion  of  sheep  under  Idaho  Sess. 
Laws  1890,  §  452,  for  forty  days  invalid ;  In  re  Davenport,  102  Fed.  543, 
upholding  State  restriction  of  importation  of  game  from  another  State; 
R.  M.  Rose  Co.  v.  State,  133  Oa.  357,  36  L.  R.  A.  (N.  S.)  44S,  65  S.  E. 
772,  solicitation  by  mail  from  another  State  of  order  for  liquors  is  not 
offense  under  section  428,  Penal  Code  of  1895;  Commonwealth  v.  Petra- 
nich,  183  Mass.  219,  66  N.  E.  808,  holding  unconstitutional  in  applica- 
tion to  native  wines,  Mass.  Rev.  Laws,  §  1,  prohibiting  sale  of  liquor 
without  license;  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S. 
376,  45  L.  Ed.  239,  21  Sup.  Ct.  145,  holding  sale  of  tobacco  subject  to 
police  power  of  States ;  New  Orleans  Gas  Light  Co.  v.  Louisiana  etc.  Co., 
115  U.  S.  662,  29  L.  Ed.  521,  6  Sup.  Ct.  258,  holding  police  power  cannot 
impair  obligation  under  exclusive  gas   franchise;   Robbins   v.   Shelby 
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County  Taxing  Dist.,  120  U.  S.  493,  30  L.  Ed.  696,  7  Sup.  Ct.  594, 
holding  State  tax  on  nonresident  drummers  void;  Bowman  v.  Chicago 
etc.  Ry.  Co.,  125  U.  S.  491,  SI  L.  E<L  709,  8  Sup.  Ct.  701,  holding  State 
regulation  of  carriers  of  intoxicating  liquors  void ;  Minnesota  v.  Barber, 
136  U.  S.  324,  34  L.  Ed  459,  10  Sup.  Ct.  865,  Brimmer  v.  Rebman,  138 
U.  S.  82,  34  L.  Ed.  864,  11  Sup.  Ct.  214,  Swift  v.  Sutphin,  39  Fed.  633,  In 
re  Christian,  39  Fed.  639,  In  re  Barber,  39  Fed.  645,  Harvey  v.  Huffman, 
39  Fed.  648,  and  In  re  Rebman,  41  Fed.  869,  all  holding  statutes  prohibit- 
ing sale  of  meat  without  inspection  before  slaughter  void;  Voight  v. 
Wright  141  U.  S.  67,  35  L.  Ed.  640,  11  Sup.  Ct.  857,  holding  statute  re- 
quiring inspection  of  imported  flour  void;  Brennan  v.  Titusville,  153 
U.  S.  300,  38  L.  Ed.  722,  14  Sup.  Ct.  832,  holding  tax  on  a  nonresident 
agent  void;  In  re  Sanders,  52  Fed.  808,  18  L.  R.  A.  553,  holding  statute 
prohibiting  sale  of  seed,  unless  packages  show  when  grown,  void;  W.  A. 
Vandercook  Co.  v.  Vance,  80  Fed.  793,  holding  statute  prohibiting  im- 
portation of  liquors  void,  where  their  sale  is  allowed  within  State;  San- 
rie  v.  Tennessee,  82  Fed.  617,  holding  statute  prohibiting  importation  or 
sale  of  cigarettes  void  as  to  original  imported  packages;  Arkansas  v. 
Kansas  etc.  Coal  Co.,  96  Fed.  365,  refusing  to  enjoin  bringing  of  labor- 
ers into  State;  Territory  v.  Evans,  2  Idaho,  637,  7  L.  R.  A.  288,  23  Pac. 
116,  holding  statute  prohibiting  exportation  of  fish  void;  State  v.  Indi- 
ana etc.  Mining  Co.,  120  Ind.  579,  6  L.  R.  A.  583,  22  N.  E.  779,  holding 
State  statute  prohibiting  conveyance  of  natural  gas  into  another  State 
void ;  Bangor  v.  Smith,  83  Me.  425,  13  L.  R.  A.  688,  22  Atl.  380,  holding 
statute  requiring  carriers  bringing  paupers  into  State  to  remove  them, 
void ;  Benedict  v.  Columbus  Const.  Co.,  49  N.  J.  Eq.  41,  23  Atl.  491,  hold- 
ing State  regulation  of  transportation  of  natural  gas,  void ;  Norfolk  etc. 
R.  R.  Co.  v.  Commonwealth,  88  Va.  100,  29  Am.  St.  Rep.  709,  13  L.  R.  A. 
109,  13  S.  E.  341,  holding  statute  prohibiting  running  of  freight  trains 
on  Sunday  void;  dissenting  opinion  in  Jamieson  v.  Indiana  Natural 
Gas  etc.  Co.,  128  Ind.  590, 12  L.  R.  A.  663,  28  N.  E.  87,  majority  holding 
statute  limiting  pressure  of  natural  gas,  during  conveyance  through 
pipes,  valid. 

Distinguished  in  Reid  v.  Colorado,  187  U.  S.  151,  47  L.  Ed.  115,  23 
Sup.  Ct.  97,  upholding  Colo.  Sess.  Laws  1885,  p.  335,  requiring  health 
certificate  before  importation  of  cattle  from  points  south  of  thirty-six 
degrees  north  latitude;  Ex  parte  Boyce,  27  Nev.  349,  65  L.  R.  A.  47,  75 
Pac.  10,  upholding  act  of  1903,  providing  for  eight-hour  work  day  in 
mines,  smelters  and  ore-mills;  Crossman  v.  Lurman,  171  N.  T.  332,  63 
N.  E.  1098,  upholding  N.  Y.  Laws  1893,  c.  661,  §  41,  prohibiting  sale  of 
adulterated  foods;  St.  Louis,  etc.  Ry.  Co.  v.  Smith,  20  Tex.  Civ.  460,  49 
S.  W.  631,  upholding  Tex.  Rev.  Stats.  1895,  tit.  102,  c.  7,  authorizing 
sanitary  commission  to  prohibit  importation  of  diseased  cattle;  Missouri 
etc.  Ry.  Co.  v.  Haber,  169  U.  S.  635,  42  L.  Ed.  886, 18  Sup.  Ct.  497,  hold- 
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ing  statute  rendering  owner  or  carrier  of  cattle  liable  for  spread  of 
disease,  valid;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  300,  43  L.  Ed. 
708,  19  Sup.  Ct.  471,  holding  statute  requiring  trains  to  stop  at  certain 
stations  valid;  Harrigan  v.  Connecticut  River  Lumber  Co.,  129  Mass. 
586,  37  Am.  Rep.  390,  holding  statute  prohibiting  log-floating,  unless 
bound  into  rafts,  valid;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C. 
288,  26  Am,  St.  Rep.1 577,  14  L.  R.  A,  599,  14  S.  E.  82,  holding  statute 
requiring  railroads  to  ship  freight  within  five  days  valid. 

Miscellaneous.  Cited  in  Christensen  v.  Metropolitan  St.  Ry.  Co.,  137 
Fed.  712,  70  C.  C.  A.  657,  erroneously. 

96  T7.  8.  474-485,  24  L.  Ed.  608,  BROWN  v.  SPOFFORD. 

Promissory  notes  payable  to  order  may  be  transferred  by  indorsement, 
or  when  indorsed  in  blank  or  made  payable  to  bearer,  by  delivery.  Pos- 
session is  prima  facie  evidence  of  ownership,  rebuttable  only  by  proof  of 
fraud. 

Approved  in  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  828,  94  C.  C.  A. 
346,  taking  of  commercial  paper  for  past  due  debt  is  bona  fide  purchase ; 
Union  Nat.  Bank  v.  Neill,  149  Fed.  714,  10  L.  R.  A.  (N.  S.)  426,  79 
C.  C.  A.  417,  where  note  presented  for  discount  was  signed  on  face  by 
three  persons,  fact  that  name  of  partnership  subsequently  adjudged 
bankrupt  appeared  as  second  signer  was  not  notice  to  discounter  that 
firm  signed  only  as  surety  for  first  signer;  Pana  v.  Bowler,  107  U.  S. 
542,  27  L.  Ed.  429,  2  Sup.  Ct.  715,  holding  township  bonds  payable  to 
bearer  valid  in  hands  of  bona  fide  holder;  Dawson  Town  &  Gas  Co.  v. 
Woodhull,  67  Fed.  452,  14  C.  C.  A.  464,  holding  proof  of  ownership  of 
note  not  necessary  to  introduce  it  in  evidence ;  Coler  v.  County  Commrs. 
of  Santa  Fe,  6  N.  £.  128,  27  Pac.  628,  awarding  recovery  on  county 
bonds  issued. to  aid  railroad. 

Negotiable  instruments.    Note,  11  Am,  St  Rep.  310,  323. 

Bills  and  notes  are  written  instruments  and  cannot  be  contradicted  or 
varied  by  parol. 

Approved  in  McKenney  v.  Ellsworth,  165  Cal.  332,  132  Pac.  77,  fol- 
lowing rule;  Farnham  Co.  v.  Southeastern  Const.  Co.,  144  Fed.  990, 
in  action  on  written  contract,  contemporaneous  verbal  agreement  adding 
term  to  contract  and  alleging  its  breach  by  plaintiff  is  no  defense ;  Payne 
v.  Mutual  Life  Ins.  Co.,  141  Fed.  345,  72  C.  C.  A.  487,  contemporaneous 
parol  agreement  that  note  need  not  be  paid  does  not  affect  binding  effect 
of  note;  Earle  v.  Enos,  130  Fed.  470,  parol  agreement  by  bank  made  at 
time  of  delivery  of  accommodation  note  and  its  discount  by  bank  that  it 
would  not  look  to  maker  but  solely  to  one  for  whose  accommodation 
made,  and  that  it  would  apply  thereon  collateral  security,  is  no  defense; 
Stein  v.  Fogarty,  4  Idaho,  704,  43  Pac.  681,  excluding  parol  evidence  of 
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oral  contemporary  agreements  to  show  note  payable  in  money  was  to  be 
satisfied  by  work  and  labor;  Hawkins  v.  Shields,  100  Miss.  749,  57  South. 
6,  indorsement  cannot  be  varied  by  parol;  Jamestown  Business  College 
Assn.  v.  Allen,  172  N.  T.  297,  92  Am.  St.  Rep.  744,  64  N.  E.  954,  holding 
where  promissory  note  given  for  tuition  it  cannot  be  shown  that  note 
not  binding  if  maker  did  not  enter  college ;  Martin  v.  Cole,  104  U.  S.  39, 
26  L.  Ed.  651,  holding  evidence  that  indorsement  was  without  recourse 
inadmissible;  Richardson  v.  Hardwick,  106  U.  S.  254,  27  L.  Ed.  146, 

1  Sup.  Ct.  215,  holding  parol  inadmissible  to  vary  method  of  payment 
specified  in  contract ;  Burke  v.  Dulaney,  153  U.  S.  232,  38  L.  Ed.  700,  14 
Sup.  Ct.  817,  holding  evidence  of  collateral  agreement  at  time  of  making 
note  inadmissible;  Consumers'  Gas  Co.  v.  American  Electric  Construc- 
tion Co.,  50  Fed.  780,  1  C.  C.  A.  663  (affirming  47  Fed.  46),  holding 
agreement  for  bond  inadmissible  to  excuse  payment  under  contract; 
Union  Nat.  Bank  v.  German  Ins.  Co.,  71  Fed.  476,  18  C.  C.  A.  203,  hold- 
ing insurance  policy  cannot  be  controlled  by  parol  evidence  of  under- 
standing of  parties;  Godkin  v.  Monahan,  83  Fed.  119,  27  C.  C.  A.  410, 
holding  parol  evidence  inadmissible  in  construing  logging  contract; 
Shea  v.  Leisy,  85  Fed.  245,  refusing  to  admit  parol  evidence  to  vary 
mortgage ;  Dulaney  v.  Burke,  2  Idaho,  691,  692,  23  Pac.  916,  917,  hold- 
ing parol  evidence  of  conditions  inadmissible  to  vary  note;  Stack  v. 
Beach,  74  Ind.  574,  39  Am.  Rep.  116,  holding  parol  inadmissible  to 
modify  indorsement;  Knox  v.  Gerhauser,  3  Mont.  278,  applying  rule  in 
action  on  note;  Simpson  v.  Currier,  60  N.  H.  20,  holding  parol  inad- 
missible to  vary  contract  of  sureties  on  note;  Martin  v.  Lewis,  30  Gratt. 
684,  686,  32  Am.  Rep.  688,  689,  applying  rule  in  action  on  draft ;  Foster 
v.  Clifford,  44  Wis.  572,  28  Am.  Rep.  605,  refusing  to  admit  evidence 
of  failure  of  consideration  of  note;  dissenting  opinion  in  Harman  v. 
Harman,  70  Fed.  936,  17  C.  C.  A.  479,  majority  allowing  parol  proof  to 
supplement  written  contract;  dissenting  opinion  in  Dulaney  v.  Burke, 

2  Idaho,  697,  23  Pac.  919,  majority  holding  parol  evidence  of  conditions 
inadmissible  to  vary  note. 

Evidence  to  vary  liability  of  regular  indorser.    Note,  39  Am,  Rep. 
119. 

Parol  evidence  of  conditions  in  notes  and  bills.    Note,  128  Am.  BL 
Rep.  611. 

In  absence  of  fraud,  transactions  between  other  parties  to  instrument 
cannot  affect  bona  fide  holder  for  value,  before  maturity,  without  knowl- 
edge of  them. 

Approved  in  National  Bank  of  Commerce  v.  Sancho  Packing  Co.,  186 
Fed.  260,  110  C.  C.  A.  112,  applying  rule  where  notes  executed  by  cor- 
poration for  accommodation  of  indorsers  who  were  interested  in  cor- 
poration; Odbert  v.  Marquet,  175  Fed.  51,  99  C.  C.  A.  60,  makers  of 
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notes,  who,  after  purchase  from  payee  by  bank,  obtained  renewals  from 
bank,  are  estopped  to  set  up  failure  of  consideration  on  account  of 
fraud  of  payee;  Farmers'  Loan  etc.  Co.  v.  Madison  Mfg.  Co.,  153  Fed. 
319,  bank  taking  bonds  of  corporation  in  pledge  from  its  treasurer  is 
not  charged  with  notice  of  infirmity  therein  because  it  knew  of  treas- 
urer's connection  with  corporation;  Pickens  Tp.  v.  Post,  99  Fed.  662, 
holding  holder  of  municipal  bond,  negotiable  instrument,  presumed  to 
take  before  maturity,  bona  fide,  for  value ;  Hutchins  v.  Langley,  27  App. 
D.  C.  239,  240,  holding  purchaser  of  note  had  no  notice  of  fraud  in 
procurement;  Merchants'  Bank  v.  McClelland,  9  Colo.  611,  13  Pac.  725, 
granting  recovery  to  assignee  of  draft,  notwithstanding  illegality;  Coors 
v.  German  Nat.  Bank,  14  Colo.  206,  7  L.  R.  A.  847,  23  Pac.  329,  granting 
recovery, on  draft  wrongfully  assigned  by  agent  for  collection;  Tourte- 
lotte  v.  Brown,  1  Colo.  App.  418,  29  Pac.  133,  awarding  recovery  on 
note;  Champion  etc.  Min.  Co.  v.  Bird,  7  Colo.  App.  526,  44  Pac.  765, 
granting  recovery  on  note  notwithstanding  stock  agreement  between 
original  parties;  Saloy  v.  Hibernia  Nat.  Bank,  39  La.  Ann.  93,  1  South. 
659,  holding  bank  entitled  to  retain  bonds  pledged  as  security  against 
one  claiming  ownership;  Farrell  v.  Lovett,  68  Me.  332,  28  Am.  Rep.  68, 
granting  recovery  on  note,  although  circumstances  tended  to  excite  sus- 
picion in  indorsee;  Bank  v.  Johns,  22  W.  Va.  524,  46  Am.  Rep.  510, 
granting  recovery  to  indorsee  of  note,  although  maker's  signature  was 
fraudulently  obtained;  Foster  v.  Clifford,  44  Wis.  573,  28  Am.  Rep.  606, 
holding  failure  of  consideration  for  note  no  defense;  Manufacturers' 
Nat.  Bank  v.  Newell,  71  Wis.  315,  37  N.  W.  422,  granting  recovery  to 
bank  discounting  note  without  actual  knowledge  of  infirmity. 

Distinguished  in  In  re  Shelbourne,  21  Fed.  Cas.  1234,  allowing  recov- 
ery only  of  amount  paid  for  note,  under  State  law. 

Right  of  bona  fide  holder  to  recover  on  negotiable  instrument. 
Note,  26  Am.  Dec.  156,  157. 

Fraud  in  execution  of  note  as  defense  against  bona  fide  holder. 
Note,  86  L.  R.  A.  484. 

Contemporaneous  agreements  and  their  breach  as  defense  to  note. 
Note,  48  L.  R.  A.  450,  484,  485. 

Agreements  unperformed  cannot  be  pleaded  as  accord  and  satisfaction. 
Compromise  must  be  executed  to  be  binding. 

Approved  in  Shubert  v.  Rosenberger,  204  Fed.  938,  45  L.  R.  A.  (N.  S.) 
1062,  123  C.  C.  A.  256,  where  compromise  agreement  as  to  attorneys' 
fees  was  violated  by  client,  attorneys  could  apply  moneys  thereafter 
collected  for  client  to  payment  of  fees  and  sue  for  balance. 

Action  on  original  claim  upon  failure  to  pay  at  time  stipulated  in 
accord  or  compromise.    Note,  45  L.  R.  A.  (N.  8.)  1068. 
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Where  judgment  was  rendered  in  one  suit  before  trial  in  another,  and 
defendants  allowed  to  file  bills  of  exceptions  applicable  to  each,  and  only 
one  writ  of  error  taken,  and  cases  not  consolidated,  such  proceedings  are 
irregular,  but  in  absence  of  objection,  controversy  is  herein  disposed  of. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Summers,  125  Fed.  720,  60 
C.  C.  A.  487,  holding  improper  joining  in  one  writ  of  error  two  separate 
judgments  tried  together  for  convenience  but  waived  in  absence  of  ob- 
jection; Stewart  v.  Godrington,  55  Fla.  339,  45  South.  813,  where 
separate  judgments  entered  on  sustaining  separate  demurrers  to  com- 
plaint alleging  joint  tort,  suing  out  single  writ  of  error  by  plaintiff  was 
not  error  affecting  jurisdiction;  Griswold  v.  Bender,  27  Nev.  377,  75 
Pac.  162,  appeal  from  order  rejecting  claim  against  estate,  from  order 
dismissing  suit  of  appellant  against  estate  as  represented  by  attorneys 
ad  litem  and  sole  heir,  and  from  order  dismissing  suit  against  adminis- 
trator, with  only  one  three  hundred  dollar  undertaking,  dismissed  for 
misjoinder. 

Distinguished  in  Oldland  v.  Oregon  Coal  &  Navigation  Co.,  55  Or.  342, 
99  Pac.  423,  where  new  trial  is  secured  by  motion  to  set  aside  verdict 
before  judgment  rendered,  error  therein  is  reviewable  on  appeal  from 
judgment. 

Right  to  review  separate  causes  on  single  appeal  or  writ  of  error. 
Note,  17  Ann.  Oas.  289,  290. 

95  T7.  a  485-517,  24  L.  Ed.  547,  HALL  ▼.  DE  OUIR. 

State  law  requiring  all  passengers,  irrespective  of  color,  on  interstate 
carriers,  to  have  equal  privileges,  is  a  direct  burden  on  interstate  commerce, 
and  is  void. 

Approved  in  Chiles  v.  Chesapeake  etc.  Ry.  Co.,  218  U.  S.  75,  77,  20 
Ann.  Oas.  980,  54  L.  Ed.  938,  939,  30  Sup.  Ct.  667,  holding  in  absence 
of  action  by  Congress  carriers  could  require  white  and  colored  passen- 
gers to  ride  separately,  accommodations  being  equal;  Louisville  & 
N.  R.  R.  Co.  v.  Eubank,  184  U.  S.  40,  46  L.  Ed.  422,  22  Sup.  Ct.  282, 
holding  unconstitutional  Ky.  Const.,  §  218,  prohibiting  carriers  from 
charging  more  for  shorter  than  for  longer  haul;  Cleveland  etc.  Ry.  Co. 
v.  Illinois,  177  U.  S.  518,  44  L.  Ed.  870,  20  Sup.  Ct.  723,  725,  holding 
invalid  requirement  of  111.  Act  March  21,  1874,  §26,  that  all  regular 
passenger  trains  should  stop  at  county  seats;  McCabe  v.  Atchison  T.  & 
S.  F.  Ry.  Co.,  186  Fed.  972,  109  C.  C.  A.  110,  State  statute  requiring 
separate  cars  of  equal  accommodations  for  whites  and  negroes  is  not 
void  because  operated  unevenly ;  Globe  Elevator  Co.  v.  Andrew,  144  Fed. 
882,  883,  holding  void  Wis.  Laws  1905,  p.  37,  c.  19,  as  amended,  provid- 
ing for  grading  and  weighing  of  grain  at  Superior  in  accordance  with 
grades  so  established;  Kansas  City  Southern  Ry.  Co.  v.  Board  of  Rail- 
road Commrs.,  106  Fed.  360,  denying  right  of  Arkansas  railroad  com- 
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mission  to  fix  rates  between  State  points  where  considerable  portion  of 
line  lies  in  other  State;  Patterson  v.  Taylor,  61  Fla.  285,  40  South.  497, 
upholding  ordinance  providing  for  separate  compartments  in  street-cars 
for  whites  and  negroes;  Kavanaugh  v.  Southern  By.  Co.,  120  Ga.  63,  47 
S.  E.  527,  upholding  Civ.  Code,  1895,  §  2298,  making  connecting  roads 
responsible  only  until  delivery  to  next  road,  and  that  last  company  re- 
ceiving goods  in  good  order  shall  be  liable  to  consignee  for  damage; 
Hart  v.  State,  100  Md.  606,  608,  609,  610,  611,  612,  613,  614,  60  AtL 
460,  461,  462,  463,  Acts  1904,  p.  186,  c.  109,  requiring  separate  coaches 
for  whites  and  blacks,  and  making  it  penal  to  refuse  to  occupy  car 
assigned  by  conductor,  is  void  as  to  interstate  passengers  but  valid  as  to 
local;  Alabama  etc.  Ry.  Co.  v.  Morris,  103  Miss.  516,  Ann.  Oaa.  1915B, 
613,  60  South.  13,  upholding  statute  requiring  equal  but  separate  ac- 
commodations for  whites  and  negroes;  Hopkins  v.  City  of  Richmond, 
117  Va.  726,  86  S.  E.  148,  upholding  ordinance  for  segregation  of  races 
as  to  residence  in  city;  Morgan  R.  R.  etc.  Co.  v.  Louisiana  Board  of 
Health,  118  U.  S.  465,  30  L.  Ed.  242,  6  Sup.  Ct.  1119,  allowing  State 
quarantine  laws;  Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  357, 
30  L.  Ed.  1189,  7  Sup.  Ct.  1128,  statute  requiring  telegraph  companies 
to  deliver  messages  within  mile  is  invalid;  Wabash  etc.  Ry.  Co.  v. 
Illinois,  118  U.  S.  565,  570,  30  L.  Ed.  247,  249,  7  Sup.  Ct.  7,  10  (see 
dissenting  opinion,  pp.  585,  593,  595,  SO  L.  Ed.  254,  256,  257,  7  Sup.  Ct. 
18,  22,  23),  reversing  104  111.  486  holding  short-haul  law  of  State  void 
as  to  interstate  commerce ;  Mugler  v.  Kansas,  123  U.  S.  676,  31  L.  Ed. 
215,  8  Sup.  Ct.  305  (separate  opinion),  court  holding  State  may  prohibit 
sale  of  intoxicating  liquors;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S. 
486,  31  L.  Ed.  707,  8  Sup.  Ct.  699,  law  forbidding  importation  of  intoxi- 
cating liquors  is  invalid;  Kidd  v.  Pearson,  128  U.  S.  23,  32  L.  Ed.  861, 
9  Sup.  Ct.  11,  State  may  prohibit  manufacture  of  intoxicating  liquors 
for  export;  Rhodes  v.  Iowa,  170  U.  S.  424,  42  L.  Ed.  1095,  18  Sup.  Ct. 
668,  State  cannot  forbid  carrying  of  liquor  from  without  to  one  of  its 
citizens;  Ex  parte  Jervey,  66  Fed.  959,  statute  forbidding  importation 
of  liquor,  without  unloading,  is  void;  State  v.  Fulker,  43  Kan.  241,  7 
L.  R.  A.  185,  22  Pac.  1022,  State  may  prohibit  sale  of  liquors  in  original 
imported  packages;  Geer  v.  Connecticut,  161  U.  S.  534,  40  L.  Ed.  799, 
16  Sup.  Ct.  606,  State  may  prohibit  export  of  game  birds;  Stevens  v. 
State,  89  Md.  674,  43  Atl.  931,  State  may  prohibit  sale  of  game,  though 
in  original  package,  from  another  State;  Covington  etc.  Bridge  Co.  v. 
Kentucky,  154  U.  S.  215,  38  L.  Ed.  967,  14  Sup.  Ct.  1091,  disallowing 
State  regulation  of  interstate  bridge;  Western  Union  TeL  Co.  v.  James, 
162  U.  S.  656,  660,  40  L.  Ed.  1107,  1108,  16  Sup.  Ct.  936,  938,  holding 
valid,  State  statute  requiring  transmission  of  message  under  penalty; 
Brown  v.  Memphis  etc.  R.  Co.,  5  Fed.  501,  State  abrogating  common-law 
remedies  for  exclusion  of  passenger  on  interstate  lines,  is  invalid ;  The 
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Gretna  Green,  20  Fed.  902,  navigation  laws  of  United  Btates  do  not 
apply  to  vessel  doing  business  in  one  State;  In  re  Ware,  63  Fed.  783, 
holding  void,  law  requiring  all  baking-powder  containing  alum  to  so 
state  on  label;  Gunn  v.  White  Sewing  Mach.  Co.,  67  Ark.  36,  38  Am. 
St.  Rep.  227,  18  L.  R.  A.  208,  20  S.  W.  693,  bond  for  agent  of  foreign 
corporation  is  not  affected  by  statute  disallowing  business  without  com- 
pliance with  certain  formalities;  Kates  v.  Atlanta  Baggage  &  Cab  Co., 
107  Ga.  649,  34  S.  E.  377,  railroad  may  grant  exclusive  right  to  solicit 
for  baggage  on  its  trains;  Stanley  v.  Wabash  etc.  Ry.  Co.,  100  Mo.  439, 
8  L.  R.  A.  550,  13  S.  W.  710,  disallowing  requirement  for  double-decked 
cars  for  sheep  in  interstate  shipments;  Benedict  v.  Columbus  Constr. 
Co.,  49  N.  J.  Eq.  40,  23  Atl.  491,  States  may  regulate  transportation  of 
natural  gas ;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  303,  43  L.  Ed. 
709,  19  Sup.  Ct.  472  (see  dissenting  opinion,  pp.  311,  315,  324,  329,  334, 
43  L.  Ed.  711,  19  Sup.  Ct.  476,  477,  480,  482,  484),  State  may  require 
interstate  trains  to  stop  at  certain  stations;  Kaeiser  v.  Illinois  Cent. 
R.  R.  Co.  5  McCrary,  499,  18  Fed.  153,  Louisville  etc.  R.  Co.  v.  Railroad 
Commission,  19  Fed.  705,  710,  712,  Farmers'  Loan  etc.  Co.  v.  Stone, 
20  Fed.  276,  Illinois  Cent.  R.  Co.  v.  Stone,  20  Fed.  475,  Mobile  etc. 
R.  Co.  v.  Sessions,  28  Fed.  593,  Carton  &  Co.  v.  Illinois  Central  R.  R. 
Co.,  59  Iowa,  154,  44  Am.  Rep.  676, 13  N.  W.  70,  Hardy  v.  Atchison  etc. 
R.  R.  Co.,  32  Kan.  713,  715,  716,  5  Pac.  12,  13,  and  Railroad  Commrs.  v. 
Railroad,  22  S.  C.  237,  air  holding  State  may  not  regulate  interstate 
freights;  Carpenter  v.  Grand  Trunk  Ry.  Co.,  72  Me.  390,  89  Am.  Rep. 
341,  and  Laf  arier  v.  Grand  Trunk  Ry.  Co.,  84  Me.  290,  17  L.  R.  A.  118, 
24  Atl.  850,  both  holding  statute  fixing  time  of  ticket  and  stay-over  only 
good  as  to  internal  travel;  Stone  v.  Tazoo  etc.  R.  R.  Co.,  62  Miss.  635, 
637,  52  Am.  Rep.  196,  197,  State  may  fix  rates  for  passengers  within 
borders ;  Seawell  v.  Kansas  City  etc.  Ry.  Co.,  119  Mo.  235,  237,  24  S.  W? 
1005,  State  may  regulate  internal  rates,  though  road  passes  out  of  State 
in  course  of  trip;  Providence  Coal  Co.  v.  Providence  etc.  R.  R.  Co.,  15 
R.  I.  311,  4  Atl.  399,  State  may  forbid  discrimination  in  interstate  com- 
merce; Norfolk  etc.  R.  Co.  v.  Commonwealth,  93  Va.  757,  57  Am.  St. 
Rep.  833,  34  L.  R.  A.  108,  24  S.  E.  839,  and  State  v.  Baltimore  etc.  R.  R. 
Co.,  24  W.  Va.  790,  49  Am.  Rep.  298,  both  holding  statute  forbidding 
Sunday  trains,  though  interstate,  is  valid;  Green  v  Bridgeton,  10  Fed. 
Cas.  1092,  colored  woman  has  no  action  if  given  separate  but  equal  ac- 
commodation; Plessy  v.  Ferguson,  163  U.  S.  546,  41  L.  Ed.  259,  16  Sup. 
Ct.  1141,  allowing  statute  as  in  cited  case  for  internal  commerce ;  Louis- 
ville etc.  Ry.  Co.  v.  Mississippi,  133  U.  S.  589,  592,  33  L.  Ed.  785,  786, 
10  Sup.  Ct.  348,  349  (see  diisenting  opinion,  pp.  593,  595>  S3  L.  Ed.  786, 
787,  10  Sup.  Ct.  350),  Ohio  Val.  Ry.  v.  Landei,  104  Ky.  431,  47  S.  W. 
346,  348,  882,  and  Louisville  etc.  Ry.  Co.  v.  State,  66  Miss.  673,  14 
Am.  St.  Rep.  603,  5  L.  R.  A.  134,  6  South.  204.  all  holding  State  may 
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require  separation  for  passengers  wholly  within  States;  Chilton  v.  St. 
Louis  etc.  Ry.  Co.,  114  Mo.  93,  19  L.  R.  A.  271,  21  S.  W.  459,  and  Brit- 
ton  v.  Atlanta  etc.  Ry.  Co.,  88  N.  C.  542,  43  Am.  Rep.  750,  both  holding 
whites  and  blacks  may  be  separated  on  railroad,  with  equal  accommoda- 
tion; Anderson  v.  Louisville  etc.  R.  Co.,  62  Fed.  49,  50,  act  broad  enough 
to  cover  interstate  passengers  is  entirely  invalid;  State  v.  Judge,  44 
La.  Ann.  775,  776,  11  South.  76,  statute  requiring  separation  of  inter- 
state passengers  is  invalid ;  The  Sue,  22  Fed.  844,  845,  owners  of  inter- 
state boats  have  common-law  rights  to  separate  blacks  and  whites; 
Younger  v.  Judah,  111  Mo.  310,  33  Am.  St.  Rep.  529,  16  L.  R.  A.  561, 
19  S.  W.  1110,  theaters  may  separate  whites  and  blacks ;  People  v.  Board 
of  Education,  101  111.  317,  40  Am.  Rep.  202,  holding  colored  pupils  can- 
not be  compelled  to  go  to  certain  school ;  Maddox  v.  Neal,  45  Ark.  125, 
55  Am.  Rep.  543,  and  Martin  v.  Board  of  Education,  42  W.  Va.  516,  26 
S.  E.  349,  both  holding  whites  and  colored  may  be  separated  in  schools ; 
dissenting  opinion  in  Civil  Rights  Cases,  109  U.  S.  61,  27  L.  Ed.  856, 
3  Sap.  Ct.  56,  majority  holding  civil  rights  laws  invalid;  dissenting 
opinion  in  Missouri  etc.  Ry.  Co.  v.  Haber,  169  U.  S.  642,  42  L.  Ed.  888, 
18  Sup.  Ct.  499,  majority  holding  importer  of  diseased  cattle  liable  for 
damage  by  State  statute;  dissenting  opinion  in  People  v.  Warden  of 
City  Prison,  157  N.  Y.  141,  48  L.  R.  A.  274,  51  N.  E.  1015,  majority 
holding  invalid  law  prohibiting  sale  of  tickets  by  brokers ;  Gulf  etc.  Ry. 
Co.  v.  Hefley,  158  U.  S.  104,  39  L.  Ed.  912,  15  Sup.  Ct.  804,  Ex  parte 
Eoehler,  12  Sawy.  345,  30  Fed.  869,  United  States  v.  East  Tennessee 
etc.  R.  Co.,  13  Fed.  642,  643,  United  States  v.  Hopkins,  82  Fed.  540, 
Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  367,  and  Lawrence  v.  Hodges, 
92  N.  C.  677,  53  Am.  Rep.  437,  all  arguendo. 

Distinguished  in  Chesapeake  &  O.  R.  R.  Co.  v.  Kentucky,  179  U.  S. 
390,  45  L.  Ed.  246,  21  Sup.  Ct.  102,  upholding  Ky.  Stats.  1892,  §  1,  re- 
quiring separate  coaches  for  whites  and  negroes ;  United  States  Express 
Co.  v.  State,  164  Ind.  206,  73  N.  E.  105,  upholding  Burns'  Ann.  Stats. 
1901,  §  3312a,  requiring  express  companies  to  deliver  packages  to  per- 
sons to  whom  same  are  directed  within  limit  of  cities  having  specified 
population;  dissenting  opinion  in  McCabe  v.  Atchison  T.  &  S.  F.  Ry. 
Co.,  186  Fed.  984,  109  C.  C.  A.  110,  majority  upholding  State  statute 
requiring  separate  cars  for  whites  and  negroes,  having  equal  accommo- 
dations; Parkersburg  etc.  Transp.  Co.  v.  Parkersburg,  107  U.  S.  704, 
27  L.  Ed.  589,  2  Sup.  Ct.  742,  in  absence  of  congressional  action,  State 
may  build  and  regulate  wharves;  Smith  v.  State,  100  Tenn.  495,  510, 
41  L.  R.  A.  433,  436,  46  S.  W.  567,  571,  statute  requiring  separate,  but 
equal  accommodation  for  blacks  and  whites  traveling  interstate  or  not, 
is  valid. 

Regulations  which  railroads  may  make  respecting  passengers  and 
others  not  employees.    Note,  41  Am.  Dec.  483. 
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Interstate  commerce — Regulation  of  freight  charges.    Note,  44  Am. 

Rep.  678. 
Statute  requiring  separation  of  races  as  applicable  to  interstate 

passengers.    Note,  Ann.  Oas.  1915B,  617. 
Separation  of  white  and  colored  pupils  for  purposes  of  education. 

Note,  13  Ann.  Gas.  343. 

Validity  of  regulation  of  carrier  separating  races.  Note,  20  Ann. 
Oas.  984. 

Right  of  carrier  of  passengers  or  of  goods  to  exclude  from  its  con- 
veyances or  premises  person  of  bad  character  or  reputation. 
Note,  Ann.  Gas.  1913B.  1348. 

Carrier's  right  to  separate  passengers  because  of  race.  Note,  11 
L.  R.  A.  (N.  S.)  269. 

State  regulations  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oas.  9. 

Right  to  reject  passenger  because  of  bad  character  or  previous  mis- 
conduct.   Note,  43  L.  R.  A.  (N.  S.)  822. 

In  absence  of  congressional  action,  interstate  commerce  must  be  un- 
trammeled,  and  carrier  has  common-law  rights  to  make  rules. 

Approved  in  The  Roanoke,  189  U.  S.  197,  47  L.  Ed.  774,  23  Sup.  Ct. 
494,  holding  invalid  preferred  lien  provided  in  2  Bal.  (Wash.)  Code  & 
Stats.,  §§  5953,  5954,  for  work  and  materials  supplied  foreign  owned 
vessels;  Hanley  v.  Kansas-  City  So.  Ry.  Co.,  187  U.  S.  620,  47  L.  Ed. 
336,  23  Sup.  Ct.  215,  holding  Arkansas  railroad  commissioners  cannot 
fix  rates  between  State  points  where  line  is  largely  in  another  State; 
Southern  Ry.  Co.  v.  Greensboro  etc.  Coal  Co.,  134  Fed.  91,  order  of  State 
corporation  commission  directing  railroad  to  place  cars  loaded  with  coal 
shipped  from  another  State  on  certain  tracks  for  unloading  is  void; 
State  v.  Hanaphy,  117  Iowa,  19,  90  N.  W.  602,  holding  Iowa  Code,  §  2382, 
prohibiting  distribution  of  liquor,  inapplicable  to  traveling  salesman 
receiving  liquor  C.  0.  D.,  in  answer  to  orders  sent  to  Illinois  principal; 
Chiles  v.  Chesapeake  etc.  Ry.  Co.,  125  Ky.  309,  310,  11  L.  R.  A.  (N.  S.) 
268,  101  S.  W.  389,  railroad  may  by  rule  require  colored  and  white  pas- 
sengers to  ride  on  separate  cars ;  Lowe  v.  Seaboard  Air  line  Co.,  63  S.  C. 
250,  90  Am.  St.  Rep.  680,  41  S.  E.  298,  holding  unconstitutional  S.  C. 
22  Stats,  at  Large,  p.  120,  penalizing  carrier  for  shipping  freight  by 
line  other  than  designated,  applied  to  foreign  goods;  Southern  Express 
Co.  v.  Goldberg,  101  Va.  622,  624,  44  S.  E.  894,  895,  holding  unconstitu- 
tional Va.  Code,  1887,  §  1215,  in  undertaking  to  fix  express  rates  on  in- 
terstate commerce ;  Wall  v.  N.  &  W.  R.  R.  Co.,  52  W.  Va.  496,  94  Am. 
St.  Rep.  959,  44  S.  E.  299,  holding  cars  hauling  interstate  freight  into 
and  from  State  not  attachable  therein;  Gatton  v.  Chicago  etc.  Ry.  Co., 
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95  Iowa,  129,  28  L.  R.  A.  562,  63  N.  W.  595,  overcharges  on  interstate 
shipment  cannot  be  recovered  prior  to  interstate  commerce  law ;  Freight 
Discrimination  Cases,  95  N.  C.  433,  59  Am.  Rep.  249,  State  may  not  regu- 
late charge  on  interstate  transportation. 

Distinguished  in  Western  Union  Tel.  Co.  v.  James,  162  U.  S.  655,  40 
L.  Ed.  1106,  16  Sup.  Ct.  936,  compelling  transmission  of  message  under 
penalty,  is  valid. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St  Rep.  549,  559. 

State  legislation  which  seeks  to  Impose  a  direct  burden  on  interstate 
commerce  or  interfere  with  its  freedom  is  void. 

Approved  in  South  Covington  etc.  Street  Ry.  Co.  v.  City  of  Covington, 
235  U.  S.  548,  L.  R.  A.  1915F,  792,  59  L.  Ed.  354,  35  Sup.  Ct.  158,  ordi- 
nance regulating  street-cars  operating  across  State  line  held  valid  as  to 
reasonable  provisions  only  incidentally  affecting  interstate  commerce, 
but  void  as  to  others;  Simpson  v.  Shepard,  230  U.  S.  401,  416,  Ann.  Oas. 
1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  1548,  33  Sup.  Ct. 
729,  upholding  power  of  State  to  regulate  intrastate  rates,  but  rates 
held  confiscatory  in  part;  Swayne  v.  Barsch,  226  Fed.  596,  State  statute 
may  furnish  remedy  for  tort  on  navigable  water  in  absence  of  Federal 
law  on  subject;  Pullman  Co.  v.  Linke,  203  Fed.  1021,  car  used  in  inter- 
state commerce- is  not  subject  to  attachment  under  writ  of  State  court; 
Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  770,  772,  795,  Congress  has 
power  to  forbid  undue  discrimination  between  localities  in  different 
States  wrought  by  unreasonable  differences  between  intrastate  and  legal 
interstate  rates  caused  by  reduction  of  former  by  State;  Oregon  R.  & 
Nav.  Co.  v.  Campbell,  173  Fed.  987,  ^upholding  provisions  of  Oregon 
statute  creating  railroad  commission  that  carrier  may  sue  to  enjoin 
orders  as  unlawful  on  giving  bond;  United  States  v.  Colorado  etc.  R. 
Co.,  157  Fed.  331,  13  Ann.  Gas.  893,  15  L.  R.  A.  (N.  S.)  167,  85  C.  C.  A. 
27,  safety  appliance  acts  govern  railroad  engaged  in  interstate  com- 
merce, though  operating  entirely  within  State;  Snead  v.  Central  of 
Georgia  Ry.  Co.,  151  Fed.  614,  upholding  employers'  liability  act  of 
1906 ;  St.  Louis  &  S.  F.  R.  Co.  v.  Hadley,  168  Fed.  342,  Missouri  statute 
fixing  freight  and  passenger  rates  held  void  as  confiscatory;  State  v. 
Western  etc.  R.  Co.,  138  Ga.  841,  76  S.  E.  580,  terms  of  lease  from  State 
of  railroad  cannot  affect  interstate  rates  fixed  under  interstate  com- 
merce act ;  Pittsburgh  etc.  Ry.  Co.  v.  State,  180  Ind.  249,  L.  R.  A.  1915D, 
458,  102  N.  £.  27,  statute  regulating  length  of  caboose-car  held  void; 
Southern  Ry.  Co.  v.  Railroad  Com.,  179  Ind.  32,  100  N.  E.  340,  uphold- 
ing statute  providing  for  grab-irons  on  freight-cars;  Pittsburgh  etc.  Ry. 
Co.  v.  State,  172  Ind.  162,  87  N.  E.  1040,  upholding  statute  requiring 
full  crews  on  trains;  In  re  Opinion  of  the  Justices,  211  Mass.  608,  Ann. 
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Cas.  1913B,  815,  98  N.  E.  336,  statute  providing  that  goods  made  by 
convict  labor  shall  be  so  marked  is  void  as  interference  with  interstate 
commerce;  State  v.  Chicago,  etc.  R.  Co.,  239  Mo.  297,  143  S.  W.  816, 
upholding  statute  requiring  running  of  one  passenger  train  each  way  v 
daily;  Hewitt  v.  Western  Union  Telegraph  Go.,  172  Mo.  App.  276,  157 
S.  W.  828,  upholding  statute  imposing  penalty  for  failure  to  deliver 
telegram ;  McCord  v.  State,  2  Okl.  Cr.  223,  101  Pac.  283,  State  prohibi- 
tion law  does  not  apply  to  interstate  shipment  of  liquor  till  delivered  to 
consignee ;  State  v.  Kofines,  33  R.  I.  238,  Ann.  Oa*.  19130,  1120,  80  Atl. 
442,  upholding  statute  licensing  lobster  fishing  in  State  waters ;  Southern 
Ry.  Co.  v.  Howard,  1  Tenn.  Civ.  609,  upholding  Federal  employers'  lia- 
bility act;  St.  Louis  etc.  Ry.  Co.  v.  Arkansas  etc.  Grain  Co.,  42  Tex. 
Civ.  128,  95  S.  W.  658,  State  may  regulate  disposal  of  rejected  freight 
by  interstate  carriers;  State  v.  Peet,  80  Vt.  457,  130  Am.  St  Rep.  998, 
14  L.  R.  A.  (N.  S.)  677,  68  Atl.  664,  statute  making  it  offense  to  keep, 
with  intent  to  ship  from  State  for  food,  flesh  of  calf  under  four  weeks 
old  is  void;  Pennywitt  v.  Blue,  73  W.  Va.  723,  81  S.  E.  401,  merchan- 
dise broker  selling  from  sample  for  principals  outside  State  is  not  sub- 
ject to  State  license  tax;  dissenting  opinion  in  Ex  parte  Blardone,  55 
Tex.  Cr.  198,  21  L.  R.  A.  (N.  S.)  607,  116  S.  W.  1200,  majority  uphold- 
ing statute  making  it  offense  to  offer  for  sale  wild  ducks  killed  in  State ; 
dissenting  opinion  in  State  v.  Smith,  61  W.  Va.  344,  346,  56  S.  E.  534, 
535,  majority  holding  decision  not  necessary  as  to  validity  under  com- 
merce clause  of  statute  prohibiting  shipment  of  liquor. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Rep. 
538. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  649, 
650,  651. 

Equality  of  right  to  passenger  of  African  race,  not  identity,  can  alone 
be  demanded,  and  if  suitable  accommodations  are  offered  by  carrier  it  is 
sufficient. 

Approved  in  Bowie  v.  Birmingham  Ry.  etc.  Co.,  125  Ala.  410,  27 
South.  1020,  upholding  Alabama  street  railway  rule  requiring  colored 
passengers  to  sit  in  front  end  of  cars;  Ohio  Valley  Ry.  Cos.  Receiver 
v.  Lander,  104  Ky.  440,  47  S.  W.  346,  upholding  Kentucky  act  of  1892 
"separate  coach  law";  Board  of  Education  of  Kingfisher  v.  County 
Cdmftirs.  of  Kingfisher,  14  Okl.  332,  78  Pac.  458,  upholding  Act  of  1901, 
p.  205,  requiring  creation  of  school  fund  for  erection  of  schools  for 
blacks ;  Bertonneau  v.  Directors  of  City  Schools,  3  Woods,  181,  Fed.  Cas. 
1361,  colored  and  whites  given  equal  schools,  need  not  have  same. 

Rights  of  colored  passengers.    Note,  18  L.  R.  A.  64L 
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Whites  and  blacks  may  be  put  in  different  schools. 
Cited  in  Puitt  v.  Commrs.  Gaston  County,  94  N.  C.  719,  65  Am.  Eep. 
646,  arguendo. 

Congress  may  not  regulate  commerce  wholly  within  State,  and  latter 
may  pass  inspection,  quarantine  and  health  laws. 

Approved  in  Sligh  v.  Kirkwood,  237  U.  S.  60,  59  L.  Ed.  838,  35  Sup. 
Ct.  501,  State  may  make  it  criminal  offense  to  deliver  for  interstate 
shipment  fruits  unfit  for  consumption;  State  of  New  York  v.  Hester- 
berg,  211  U.  S.  41,  53  L.  Ed.  80,  29  Sup.  Ct.  10,  upholding  provisions  of 
New  York  statute  prohibiting  possession  of  game  in  closed  season ;  Ohio 
Valley  Cos.  Receiver  v.  Lander,  104  Ky.  447,  47  S.  W.  348,  construing 
Kentucky  "separate  coach  law"  as  applying  to  transportation  within 
the  State ;  Smith  v.  State,  100  Tenn.  506,  41  L.  R.  A.  435,  46^  S.  W.  569, 
holding  State  law  requiring  equal,  but  separate  accommodations,  is  valid 
as  to  interstate  passengers. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  413. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  576. 

Miscellaneous.  Cited  in  State  v.  Treadaway,  126  La.  313,  139  Am. 
St.  Bep.  514,  20  Ann.  Oas.  1297,  52  South.  504,  to  point  that  "colored'1 
as  applied  to  race  meant  person  belonging  wholly  or  partly  to  African 
race. 

95  T7.  8.  517-527,  24  L.  Ed.  440,  BEECHER  v.  WETHERBY. 

Timber  wrongfully  severed  from  soil  becomes  personalty,  but  title  is 
still  in  owner  of  land  and  be  may  pursue  it. 

Approved  in  United  States  v.  Steenerson,  50  Fed.  506, 1  C.  C.  A.  552, 
in  action  of  replevin  to  recover  timber,  title  to  land  may  be  investigated. 

Upon  admission  of  Wisconsin,  every  section  No.  16  passed  to  it  as  soon 
as  identified,  and  was  no  longer  subject  to  disposition  of  government, 
though  subject  to  possession  of  Indians. 

Approved  in  Coyle  v.  Smith,  221  U.  S.  578,  55  L.  Ed.  862,  31  Sup.  Ct. 
688,  Congress  could  not  as  condition  to  admission  of  State  limit  its 
right  to  relocate  its  capital ;  Stearns  v.  Minnesota  ex  rel.  Marr,  179  U.  S. 
249,  45  L.  Ed.  176,  21  Sup.  Ct.  83u  holding  contracts  exempting  rail- 
roads from  taxes  made  by  Minn.  S.  P.  Laws  1865,  not  violation  of  Minn. 
Const.  9,  §§  1,  3,  preventing  exemption;  Morrison  v.  United  States,  212 
Fed.  35,  128  C.  C.  A.  485,  holding  under  Oregon  enabling  act  school 
sections  passed  to  State  and  could  not  be  included  in  national  forest ; 
Morris  v.  Bean,  146  Fed.  432,  determining  riparian  rights  of  persons 
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acquiring  land  in  Crow  Indian  Reservation ;  United  States  v.  Tully,  140 
Fed.  904,  holding  lands  occupied  but  not  legally  reserved  for  military 
post  not  within  exclusive  Federal  jurisdiction  under  Montana  Constitu- 
tion; United  States  v.  Blendaur,  128  Fed.  913,  63  C.  C.  A.  636,  hold- 
ing lands,  formerly  held  by  Flathead  Indians  of  Montana,  made  public 
lands  within  26  Stat.  1103,  forest  reservations,  by  removing  Indians 
and  extending  homestead  laws;  State  v.  Jennings,  47  Fla.  325,  35  South. 
995,  congressional  acts  of  1850  and  1857,  relating  to  swamp-lands,  do 
not  apply  to  sixteenth  sections  granted  to  Florida  by  act  of  1845 ;  State 
v.  Whitney,  66  Wash.  488,  320  Pac.  121,  grant  by  Congress  to  State 
of  school  sections  by  enabling  act  was  in  praesenti;  dissenting  opinion 
in  Coyle  v.  Smith,  28  Okl.  231,  113  Pac.  988,  majority  holding  Congress 
could  not  as  condition  to  admission  of  State  limit  its  right  to  locate 
its  capital;  United  States  v.  Thomas,  151  U.  S.  583,  38  L.  Ed  278,  14 
Sup.  Ct.  428,  Federal  court  can  try  crimes  between  Indians  in  a  section 
16,  on  Wisconsin  reservation;  Byrne  v.  Alas,  74  Cal.  636,  16  Pac.  526, 
Indians  being  occupants  on  Mexican  grant,  patentee  on  confirmation 
takes  subject  thereto;  Northern  Pacific  R.  R.  Co.  v.  Peronto,  3  Dak. 
231,  14  N.  W.  10Q,  settler  on  land  granted  to  railroad  with  notice,  gets 
no  rights,  though  no  plat  of  line  filed ;  Roberts  v.  Missouri  etc.  Ry.  Co., 
43  Kan.  106,  22  Pac.  1007,  grant  of  school  sections  to  State,  includes 
those  to  which  Indian  had  possessory  right. 

Distinguished  in  United  States  v.  Cowlishaw,  202  Fed.  321,  Cobban 
v.  Hyde,  212  Fed.  484,  486,  and  United  States  v.  Morrison,  240  U.  S. 
205,  60  L.  Ed.  606,  36  Sup.  Ct.  331,  all  holding  Oregon  did  not  take 
title  to  school  sections  under  acts  of  1859  or  1891  till  survey,  and  in 
meantime  such  sections  could  be  included  in  national  forests;  Minnesota 
v.  Hitchcock,  185  U.  S.  392,  397,  46  L.  Ed.  964,  966,  22  Sup.  Ct.  657,  659, 
holding  State  of  Minnesota  derived  no  title  from  cession  by  Chippewas 
since  they  had  only  right  of  occupancy,  under  25  Stats,  at  Large,  642, 
title  being  in  United  States;  Balderston  v.  Brady,  18  Idaho,  242,  108 
Pac.  743,  State  board  of  land  commissioners  cannot  relinquish  State's 
title  to  school  sections ;  Coyle  v.  Smith,  28  Okl.  162,  113  Pac.  961,  Con- 
gress cannot  as  condition  to  admission  of  State  limit  its  right  to  locate 
its  capital;  dissenting  opinion  in  Morrison  v.  United  States,  212  Fed. 
36,  37,  128  C.  C.  A.  485,  majority  holding  under  Oregon  enabling  act 
school  sections  passed  to  State  and  could  not  be  included  in  national 
forest ;  Missouri  etc.  Ry.  Co.  v.  Roberts,  152  U.  S.  122,  38  L.  Ed.  381, 
14  Sup.  Ct.  499,  grant  in  14  Statv289,  to  railroad  in  Kansas,  vested 
title  in  townships  16  and  36,  when  crossed. 

Government  may  dispose  of  fee  of  lands  occupied  by  Indians. 
Approved  in  ^one  Wolf  v.  Hitchcock,  187  U.  S.  565,  47  L.  Ed.  306, 
23  Sup.  Ct.  221,  upholding  congressional  act  June,  1900,  31  Stats,  at 
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Large,  677,  c.  813,  allotting  reservation  lands  in  severalty ;  United  States 
v.  Choctaw.  Nation,  179  U.  S.  533,  45  L.  Ed.  306,  21  Sup.  Ct.  164,  up- 
holding cession  of  lands  by  Choctaw  Indians  to  United  States,  purport- 
ing to  convey  absolute  interest  and  refusing  to  construe,  is  a  trust; 
United  States  v.  Wightman,  230  Fed.  282,  waters  of  lands  added  to 
Indian  reservation  held  subject  to  prior  use  on  lands  outside  reserva- 
tion; United  States  v.  Van  Horn,  197  Fed.  616,  when  occupancy  of 
lands  by  Indians  ceased,  Congress  could  in  disposing  of  them,  reserve 
rights  of  way  for  ditches  for  reclamation;  United  States  v.  Denver  & 
R.  G.  R.  Co.,  190  Fed.  846,  United  States  could  grant  railroad  right  to 
cut  timber  on  Indian  reservation  for  construction  of  road ;  United  States 
v.  Ashton,  170  Fed.  512,  exclusive  rights  of  Puyallup  Indians  to  lands 
in  Oregon  country  were  terminated  by  Oregon  donation  act  of  1850; 
Parr  v.  United  States,  153  Fed.  466,  where  land  allotted  to  Indian 
woman  under  statute  of  1885  relating  to  Umatilla  reservation  surviving 
husband  is  entitled  to  curtesy  therein  though  title  in  United  States 
under  trust;  Maxey  v.  Wright,  3  Ind.  Ter.  249,  54  S.  W.  809,  and  Buster 
ft  Jones  v.  Wright,  5  Ind.  Ter.  413,  82  S.  W.  858,  both  holding  under 
Creek  treaty  of  1856,  tax  collector  of  Creek  nation  may  close  places  of 
business  of  merchants  trading  therein  without  license ;  Buttz  v.  Northern 
etc.  R.  R.  Co.,  119  U.  S.  66,  30  L.  Ed.  334,  7  Sup.  Ct.  104,  grant  of  1864 
to  Northern  Pacific,  conveyed  fee  of  Indian  lands,  subject  to  their  occu- 
pation ;  Atlantic  etc.  R.  R.  Co.  v.  Mingus,  165  U.  S.  438,  41  L.  Ed.  780, 
17  Sup.  Ct.  355,  lands  in  Indian  territory  belonging  to  Indians,  did  not 
pass  to  Atlantic  and  Pacific;  Goodfellow  v.  Muckey,  1  McCrary,  244, 
Fed.  Cas.  5537,  applying  rule  to  Pottawatomie  treaty  of  November  15, 
1861 ;  Shepard  v.  Northwestern  Life  Ins.  Co.,  40  Fed.  351,  holding  rail- 
road grants  of  1856,  passed  as  soon  as  Indian  occupation  was  extin- 
guished; United  States  v.  Mullin,  71  Fed.  686,  government  must  pro- 
tect Indians  from  intrusion,  whether  holding  in  severalty  or  not ;  United 
States  v.  Pine  River  Logging  etc.  Co.,  89  Fed.  912,  32  C.  C.  A.  406, 
Indians  cannot  cut  timber  in  absence  of  statutory  authority;  Veale  v. 
Maynes,  23  Kan.  24,  arguendo. 

95   T7.   8.   527-636,   24   L.  Ed.   514,   UNITED    STATES   v.   THE    GRACE 
LOTHROP. 

Shipping  articles  of  seamen  need,  not  be  signed  In  presence  of  shipping 
commissioner,  for  voyage  to  West  Indies. 

Approved  in  United  States  v.  Mason,  13  Sawy.  220,  34  Fed.  130, 
desertion  no  Federal  offense  under  section  4596,  Revised  Statutes,  on 
coasting  ship;  United  States  v.  The  Thomas  W.  Haven,  3  Fed.  351, 
contract  need  not  be  made  before  seamen  are  on  board;  United  States 
v.  French,  9  Fed.  371,  same  rule  applied  to  discharge;  United  States  v. 

IX— 65 
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Bain,  40  Fed.  456,  457,  desertion  of  seamen  on  Likes  is  no  crime  against 
United  States. 

Where  nothing  alleged  to  contrary,  it  is  presumed  that  shipping  articles 
were  made  in  due  form,  and  signed  before  authorised  person. 

Approved  in  Burton  v.  Frye,  139  Mass.  132,  29  N.  E.  477,  applying 
rule  to  release.  , 

Act  of  1874,  relating  to  seamen's  contracts  and  wages,  expressly  ex- 
cepted coastwise  shipping  from  original  act. 

Approved  in  Inter-Island  Steam  Nav.  Co.  v.  Byrne,  239  U.  S.  462,  60 
L.  Ed.  884,  36  Sup.  Ct.  133,  section  4536,  Revised  Statutes,  exempting 
seamens'  wages  from  attachment,  was  repealed  as  to  coastwise  trade  by 
act  of  1874. 

05  U.  S.  536-538,  24  L.  Ed.  617,  UNITED  STATES  v.  SMITH. 

Shipping  articles  for  coastwise  voyages  between  Atlantic  ports  must 
he  in  writing  and  signed  in  presence  of  owner,  consignee  or  master,  but 
not  of  commissioner. 

Approved  in  The  William  H.  Clifford,  165  Fed.  60,  master  of  coast- 
wise vessel  may  act  as  shipping  commissioner  for  purpose  of  signing 
crew;  United  States  v.  Bain,  2  Hask.  466,  5  Fed.  194,  shipping  articles 
need  not  be  so  signed  under  act  of  1874. 

95  U.  S.  539-546,  24  L.  Ed.  518,  CLARK  v.  UNITED  STATES. 

No  contract  with  war,  navy,  or  interior  departments  is  valid  unless  in 
writing. 

Approved  in  United  States  v.  P.  J.  Carlin  Const.  Co.,  224  Fed.  864, 
138  C.  C.  A.  449, -where  agreement  completed  by  letters  with  intention 
to  subsequently  reduce  it  to  written  form,  failure  of  either  party  to 
sign  contract  does  not  defeat  agreement;  New  York  &  P.  R.  S.  S.  Co. 
v.  United  States,  206  Fed.  444,  124  C.  C.  A.  325,  United  States  cannot 
recover  damages  for  breach  of  steamship  company's  parol  contract  to 
carry  coal,  where  after  bid  accepted,  it  refused  to  sign  contract  ten- 
dered; United  States  v.  Lamont,  2  App.  D.  C.  545,  court  cannot,  on 
mandamus,  declare  that  to  be  complete  contract  which  statute  declares 
not  to  be  so  without  certain  formalities;  South  Boston  Iron  Co.  v. 
United  States,  118  U.  S.  42,  80  L.  Ed.  71,  6  Sup.  Ct.  928,  letter  to  treas- 
ury and  answer  do  not  constitute  writing  required  for  contracts;  Doug- 
lass Co.  v.  Keller,  43  Neb.  644,  63  N.  W.  61,  public  bodies  under  special 
powers  must  act  strictly  within  conditions;  Bowe  v.  United  States,  42 
Fed.  781,  arguendo. 

Distinguished  in  United  Spates  v.  New  York  etc.  S.  S.  Co.,  239  U.  S. 
92,  60  L.  Ed.  168,  36  Sup.  Ct.  42,  party  contracting  with  officers  of 
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government  may  be  required  to  perform,  though  eontract  was  imper- 
fectly executed  by  government;  St.  Louis  Hay  etc.  Co.  v.  United  States, 
191  U.  S.  163,  48  L.  Ed.  132,  24  Sup.  Ct.  48,  denying  recovery  on  quan- 
tum valebat  for  increased  value  of  hay  sold  government  where  contract 
was  void  and  contract  price  paid;  United  States  v.  New  York  &  P.  B. 
S.  S.  Co.,  197  Fed.  997,  1000,  holding  United  States  could  recover  dam- 
ages for  breach  of  steamship  company's  parol  contract  to  carry  coal 
where  its  bid  was  accepted  and  it  refused  to  sign  contract  tendered. 

Contracts  with  government,  though  void  If  not  in  writing,  if  part 
executed,  party  may  recover  on  quantum  meruit. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  81,  60  L.  Ed.  638,  36 
Sup.  Ct.  248,  rescission  of  government  food  contract  to  supply  articles 
at  specified  price  does  not  prevent  recovery  on  quantum  valebat ; 
United  States  v.  Barlow,  184  U.  S.  136,  48  L.  Ed.  469,  22  Sup.  Ct.  474, 
holding  order  of  Secretary  of  Navy  to  contractors  to  use  "water-jet 
system"  of  pile-driving  not  a  change  of  contract;  Franklin  v.  Matoa 
Gold  Min.  Co.,  158  Fed.  948,  14  Ann.  Gas.  302,  16  L  R.  A.  (N.  S.)  381, 
86  C.  C.  A.  145,  verbal  contract  to  deliver  stock  in  payment  of  services 
thereafter  to  be  rendered  is  not  taken  from  statute  of  frauds  by  sub- 
sequent rendition  of  services;  Davis  v.  United  States,  120  Fed.  192, 
allowing  recovery  against  United  States,  under  24  Stat.  505,  for  hospi- 
tal services  rendered  for  soldiers  on  oral  request  of  captain;  Swi^ett 
v.  United  States,  78  Fed.  460,  government  refunds  office  rent  paid  by 
land  register. 

Distinguished  in  St.  Louis  Hay  etc.  Co.  v.  United  States,  191  U.  S. 
164,  43  L.  Ed.  133,  24  Sup.  Ct.  49,  holding  where  void  contract  for 
supply  of  hay  was  fulfilled  and  contract  price  paid  claimant  cannot  re- 
cover for  increase  in  price;  Strong  v.  District  of  Columbia,  1  Mackey 
(D.  C),  260,  quantum  meruit  cannot  be  sustained  for  claim  for  work 
under  void  contract  where  payment  forbidden  by  law;  Stewart  v. 
Thayer,  170  Mass.  562,  49  N.  E.  1021,  holding  rule  does  not  apply  where 
contract  is  unlawful;  Camp  v.  United  States,  113  U.  S.  654,  23  L.  Ed. 
1083,  5  Sup.  Ct.  689,  disallowing  commission  for  bringing  in  abandoned 
cotton  according  to  unauthorized  contract. 

Bailee  for  hire  is  only  bound  to  ordinary  diligence  in  care  of  property. 
Approved  in  McCormick  v.  Shippy,  124  Fed.  51,  59  C.  C.  A.  568, 
holding  charterer  not  liable  for  loss  of  yacht  where  contract  freed  him 
responsibility  except  for  maintenance  of  boat  in  order  unless  lost;  W. 
H.  Beard  Dredging  Co.  v.  Hughes,  113  Fed.  682,  holding  charterer  of 
scows  not  liable  for  injuries  received  by  them  after  return  before  end 
of  term  without  showing  negligence. 
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Distinguished  in  Sun  Printing  &  Publishing  Assn.  v.  Moore,  183  U.  S. 
654,  46  L.  Ed.  374,  22  Sup.  Ct.  245,  holding  charterer  of  yacht  bound 
by  charter-party  to  surrender  vessel  in  as  good  condition  as  at  start 
bound  thereby. 

In  Court  of  Claims,  what  Is  Justly  due  on  facts  stated  may  be  recov- 
ered, though  It  Is  not  what  is  demanded. 

Approved  in  Wisconsin  Cent.  R.  R.  Co.  v.  United  States,  164  U.  S. 
212,  41  L.  Ed.  407,  17  Sup.  Ct.  52,  suit  for  carrying  mails,  money 
claimed  as  illegally  paid  need  not  be  counterclaimed ;  Bowe  v.  United 
States,  42  Fed.  783,  claims  sounding  in  tort  disallowed,  but  no  objection 
to  pleading  on  this  account. 

Vessel  obtained  by  claimant  from  Confederacy,  hired  by  government 
while  in  Mexican  waters,  must  be  paid  for,  government  is  not  at  liberty 
to  question  claimant's  title. 

Approved  in  United  States  v.  McLaughlin,  12  Sawy.  201,  30  Fed. 
•  162,  and  United  States  v.  Wallamet  Valley  etc.  R.  Co.,  14  Sawy.  489,  42 
Fed.  359,  44  Fed.  241,  both  allowing  estoppel  against  government. 

Miscellaneous.  Cited  in  Johnson  Lighterage  Co.  ▼.  Warner  Sugar 
Refining  Co.,  204  Fed.  701,  to  point  that  in  action  against  charterer  for 
injuries  to  barge,  burden  was  on  libelant  to  show  charterer  was  negli- 
gent and  injuries  were  consequent;  J.  M.  Brown,  Inc.,  v.  W.  P.  Fuller 
&  Co.,  28  Cal.  App.  678,  153  Pac.  960,  charterer  not  liable  for  wreck  of 
vessel  without  fault. 

95  U.  S.  547-551,  24  L.  Ed.  487,  GERMANIA  FIBE  INS.  OO.  v.  THOMP- 
SON. 

Sureties  on  bond  to  pay  tax  on  whisky  in  bonded  warehouse,  have  an 
insurable  interest. 

Approved  in  United  States  v.  Farrell,  8  Biss.  264,  Fed.  Cas.  15,073, 
bondsmen  for  payment  of  tax  of  liquor  in  bonded  warehouse,  must  pay 
if  destroyed  by  fire;  Queen  Ins.  Co.  v.  McCoin,  105  Ky.  806,  49  S.  W. 
800,  policy  on  whisky  in  bonded  warehouse  covers  full  value  without 
deduction  for  tax  due;  Hartford  Fire  Ins.  Co.  v.  Keating,  86  Md.  148, 
63  Am.  St.  Rep.  505,  38  Atl.  32,  attorneys  to  recover  balance  of  purchase 
money  due  at  judicial  sale,  have  insurable  interest. 

Distinguished  in  Queen  Ins.  Co.  v.  McCoin,  105  Ky.  807,  49  S.  W.  800, 
holding  policy  of  insurance  on  whisky  in  bonded  warehouse  includes  full 
value  not  reduced  by  taxes  due  thereon. 

When  insurable  interest  must  exist  under  fire  policies.    Note,  52 
L.  R.  A.  342. 
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Insurable  interest,  of  one  secondarily  liable,  in  property  primarily 
charged  with  obligation.    Note,  9  L.  R.  A.  (N.  S.)  491. 

Insurable  interest  of  consignee  or  factor.    Note,  13  E.  R.  0.  268. 

One  agreeing  to  indemnify  against  revenue  tax  cannot  object  that  it 
could  not  be  collected,  where  "he  refused  to  defend  suit"  and  judgment  is 
obtained  therefor. 

Approved  in  dissenting  opinion  in  Cornell  v.  Travelers'  Ins.  Co.,  175 
N.  Y.  254,  67  N.  E.  583,  majority  holding  insurer  against  claims  for 
damages  against  insured  company  not  liable  for  costs  of  defending  un- 
successful actions  for  damages. 

Liability  of  remainders  to  transfer  tax.    Note,  23  E.  R.  0.  88. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916A,  296. 

95  V.  B.  561-657,  24  L.  Ed.  456,  MORROW  V.  WHITNEY. 

Confirmation  is  conveyance  of  all  government's  right  to  one  who  has 
some  right  therein,  and  subsequent  patent  is  merely  evidence  of  that  title. 

Approved  in  Joplin  v.  Chachere,  192  U.  8.  100,  104,  48  L.  Ed.  361, 
368,  24  Sup.  Ct.  216,  217,  218,  holding  congressional  confirmation  in  3 
Stats,  at  Large  329,  of  land  commissioners'  prior  recognition  of  set- 
tlers' claims  passed  title  to  start  prescription  before  patent  granted; 
Gavigan  v.  Crary,  2  Alaska,  382,  where  public  land  set  apart  for  mili- 
tary purposes  by  War  Department,  and  it  is  fitted  up  for  such  purposes, 
and  military  remains  in  possession  until  formal  abandonment  by  notice, 
it  was  military  reservation;  Jopling  v.  Chachere,  107  La.  530,  32  South. 
246,  holding  act  of  Congress,  confirming  action  of  Orleans  territorial 
board  recognizing  claim  to  land  based  on  occupancy,  operated  as  grant ; 
Sullivan  v.  State,  41  Tex.  Civ.  94,  95  S.  W.  648,  survey  made  by  owners 
of  Mexican  grant  under  confirmation  act  of  1852  is  void;  Sanborn  v. 
Vance,  69  Mich.  226,  37  N.  W.  274,  confirming  title  protected  from  slip 
of  land  officers;  Clark  v.  Hills,  67  Tex.  147,  2  S.  W.  359,  confirmation 
of  a  grant  not  limited  by  provisions  for  survey;  Palmer  v.  Low,  98  U.  S. 
17,  25  L.  Ed.  64,  Smythe  v.  Henry,  41  Fed.  706,  and  Levey  v.  Stock- 
slager,  129  U.  S.  475,  476,  82  L.  Ed.  787,  9  Sup.  Ct.  384,  all  refusing 
to  compel  commissioner  to  proceed  where  other  lands  given  in  lieu  of 
piece  claimed,  but  before  anything  done  further  action  suspended  by 
Congress;  Home  v.  Smith,  159  U.  S.  43,  40  L.  Ed.  69,  15  Sup.  Ct.  990, 
holding  bayou  called  river  by  United  States  surveyors  it  cannot  be 
claimed  the  bayou  was  not  the  river. 

Metes  and  bounds  in  description  control  distances  and  quantities  in 
case  of  inconsistency. 
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Approved  in  Tomlinson  v.  Golden,  157  Iowa,  240,  138  N.  W.  449, 
monuments  on  ground  control  field-notes;  Koons  v.  Brysori,  69  Fed.  300, 
16  C.  C.  A.  227,  and  Root  v.  Cincinnati,  87  Iowa,  204,  54  N.  W.  207,  on 
conflict  between  survey  and  plat,  survey  controls;  Brown  v.  Milliman, 
119  Mich.  612,  78  N.  W.  788,  creek  in  government  field-notes  controls 
courses  and  distances. 

Military  occupation  prior  to  confirmation  reserving  military  land,  may 
be  shown  by  paroL 

Approved  in  Gavigan  v.  Crary,  2  Alaska,  381,  where  public  land  set 
apart  by  War  Department  for  military  purposes,  and  it  is  fitted  up  for 
such  purposes  and  military  remains  in  possession  until  formal  abandon- 
ment by  notice,  it  was  military  reservation ;  Whitney  v.  Morrow,  50  Wis. 
199,  6  N.  W.  494,  involving  same  land,  holding  there  was  no  prior  mili- 
tary occupation. 

Occupation  can  never  be  adverse  to  government  so  as  to  affect  the  title 
subsequently  granted. 

Approved  in  State  v.  Dickinson,  129  Mich.  227,  88  N.  W.  623,  holding 
residence  of  one  hundred  years  and  payment  of  taxes  sufficient  to  raise 
presumption  of  prior  grant. 

95  U.  S.  657-569,  24  L.  Ed.  490,  WE8T  8T.  LOUIS  SAV.  BANK  ▼.  SHAW- 
NEE CO.  BANE. 

Indorsement  by  bank  before  Indorsement  by  payee,  and  while  in  hands 
of  maker  puts  taker  on  inquiry. 

Approved  in  Nat.  Bank  of  the  Commonwealth  v.  Law,  127  Mass. 
75,  firm  name  above  that  of  payee,  taker  has  notice  of  the  accommoda- 
tion ;  Lippincott  v.  Shaw  Carriage  Co.,  25  Fed.  582,  arguendo. 

Distinguished  in  Pelton  v.  Spider  Lake  etc.  Co.,  117  Wis.  573,  94 
N.  W.  294,  holding  indorsement  by  corporation  where  not  in  claim  of 
title  should  cause  inquiry;  Hiawatha  Iron  Co.  v.  John  Strange  Paper 
Co.,  106  Wis.  117,  81  N.  W.  1036,  holding  notes  of  corporation  indorsed 
by  proper  officer  good  in  hands  of  purchaser,  though  showing  on  face 
officer  gave  them  to  corporation. 

Circumstances  sufficient  to  put  purchaser  of  negotiable  paper  on  in- 
quiry.   Note,  27  L.  R.  A.  (N.  S.)  355. 

Cashier  has  all  power  for  business,  but  not  to  bind  bank  as  accommo- 
dation indorser  of  his  own  note,  and  actual  authority  must  be  shown. 

Approved  in  United  States  v.  Bolognesi,  164  Fed.  159,  one  receiving 
money  order  from  postmaster  without  application  required  by  law  is 
liable  to  United  States  for  its  value  though  he  paid  postmaster  in  good 
faith  and  in  other  ways  full  value  of  order;  First  Nat.  Bank  v.  Ander- 
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son,  141  Fed.  928,  73  C.  C.  A.  160,  where  national  bank  cashier  acting 
as  plaintiff's  agent  made  loan  to  third  party,  taking  note  therefor  pay- 
able to  bank  which  indorsed  it  to  plaintiff  without  consideration,  latter 
could  not  recover  from  bank ;  Schofield  v.  State  Nat.  Bank,  97  Fed.  288, 
38  C.  C.  A.  179,  holding  power  to  conduct  general  banking  business  in- 
cludes power  to  assume  liabilities  of  another  bank  in  consideration  of 

9  transfer  of  assets;  Buena  Vista  Veneer  Co.  v.  Hodges,  116  Ark.  260, 
172  S.  W.  870,  president  and  principal  stockholder  of  corporation  can- 
not authorize  bank  to  apply  deposit  of  corporation  to  payment  of  in- 
dividual debt;  Simmons  Nat.  Bank  v.  Dilley  Foundry  Co.,  95  Ark.  372, 
130  S.  W.  164,  officers  of  corporation  without  power  to  become  accom- 
modation indorser  cannot  so  bind  it;  Second  Nat.  Bank  v.  Hume,  4 
Mackey  (D.  C),  103,  in  action  against  partnership  as  indorsers  on  note 
signed  by  member  of  firm  and  indorsed  by  him  with  firm  name,  it  is 
competent  to  show  value  was  received  by  firm,  and  that  note  was  dis- 
counted by  maker  and  treated  as  his  own;  Capital  City  Brick  Co.  v. 
Jackson,  2  Oa.  App.  774,  59  S.  E.  93,  note  made  in  name  of  corporation 
by  president  naming  him  as  payee  is  prima  facie  void;  German  Sav. 
Bank  v.  Des  Moines  Nat.  Bank,  122  Iowa,  741,  98  N.  W.  607,  resolution 
of  bank  directors  authorizing  manager  to  make  loans  to  members  of 
board  on  their  indorsements  does  not  make  legal  particular  loan  to  offi- 
cer; Greenwood  County  Bank  v.  O.  B.  Walker  Telephone  Co.,  88  Kan. 
294,  128  Pac.  360,  holding  mortgage  given  by  corporation  for  debt  of 
president  not  binding  on  corporation;  Hier  v.  Miller,  68  Kan.  264,  63 
L.  R.  A.  952,  75  Pac.  78,  where  bank  cashier  pays  debts* by  entering 
amount  thereof  as  credit  on  pass-book  of  creditor,  and  permits  him  to 
check  out,  bank  may  recover  of  creditor;  Johnson  v.  Johnson  Bros.,  108 
Me.  287,  Ann.  Gas.  1913A,  1303,  80  Atl.  747,  payees  held  to  have  taken 
notes  with  knowledge  that  they  were  indorsed  by  corporation  for  accom- 
modation ;  St.  Charles  Savings  Bank  v.  Edwards,  243  Mo.  565,  147  S.  W. 
981,  bank  can  recover  proceeds  of  checks  drawn  by  cashier  on  bank's 

.  accbunt  with  another  bank  for  his  own  speculations;  State  Bank  v. 
Forsyth,  41  Mont.  262,  28  L.  R.  A.  (N.  S.)  501,  108  Pac.  917,  where  de- 
fendant gave  note  to  cashier  to  enable  cashier  to  substitute  it  for  his 
own  notes  and  obtain  difference  in  money,  under  assurance  he  would 
not  be  liable,  he  acted  on  statement  at  his  peril;  Packers  Nat.  Bank  v. 
Rush  art,  98  Neb.  360,  152  N.  W.  792,  where-  cashier  loaned  money  of 
bank  for  joint  enterprise  of  himself  and  another,  taking  other's  note 
to  bank,  maker  is  liable  therefor,  though  cashier  promised  to  hold  him 
harmless;  Mendel  v.  Boyd,  71  Neb.  661,  99  N.  W.  494,  burden  is  on  one 
relying  on  drafts  of  bank  issued  by  cashier  for  himself  to  prove  they 
were  paid  for;  Hilliard  v.  Upper  Coos  R.  R.  Co.,  77  N.  H.  132,  88  Atl. 
995,  where  president  of  corporation  waived  limitation  in  favor  of  cor- 
poration in  settlement  of  suit  against  himself  on  same  cause  of  action, 
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plaintiff  had  burden  of  proving  president's  authority;  Northwestern  etc 
Ins.  Co.  v.  Lough,  13  N.  D.  603, 102  N.  W.  160,  deed  executed  by  cashier 
of  State  bank  to  himself  individually  is  void  in  absence  of  affirmative 
evidence  of  authority;  Cook  v.  American  Tubing  etc.  Co.,  28  R.  I.  54, 
9  L.  R.  A.  (N.  S.)  193,  65  Atl.  647,  holding,  under  facts,  bank  in  dis- 
counting drafts  of  corporation  on  selling  agent  which  were  deposited 
to  personal  account  of  manager  of  agent,  had  notice  that  drafts  were 
for  accommodation;  Small  v.  Elliott,  12  S.  D.  576,  76  Am.  St.  Rep.  633, 
82  N.  W.  93,  holding  bank  president  has  no  power  to  bind  bank  on  guar- 
anty of  payment  of  note;  Pelton  v.  Spider  Lake  Sawmill  etc.  Co.,  132 
Wis.  229,  122  Am.  St.  Rep.  936,  112  N.  W.  33,  plaintiff's  accepting  note 
for  past  debt  of  partnership  under  circumstances  which  put  them  on 
inquiry  as  to  authority  of  corporation  indorsement  made  by  treasurer 
he  is  not  bona  fide  holder  as  to  corporation;  Mooney  v.  O.  P.  Mooney 
Co.,  71  Wash.  263,  128  Pac.  227,  note  of  corporation  in  payment  of  debt 
of  individual  held  void ;  Wheeling  Ice  &  Storage  Co.  v.  Conner,  61  W.  Va. 
129,  55  S.  E.  989,  secretary  of  corporation  cannot  bind  it  as  indorser 
of  his  own  notes;  Anderson  v.  Kissam,  35  Fed.  704,  cashier's  official 
checks  for  own  use  are  taken  at  peril;  Mannagan  v.  California  Nat. 
Bank,  56  Fed.  962,  23.  L.  R.  A.  838,  cashier  cannot  bind  bank  to  pay 
future  draft  on  one  of  its  customers;  Chrystie  v.  Foster,  61  Fed.  553, 

96  C.  C.  A.  606,  president  cannot  use  fund  to  pay  his  own  account, 
and  order  from  him  is  no  defense;  State  Nat.  Bank  v.  Newton  Nat. 
Bank,  66  Fed.  694,  14  C.  C.  A.  61,  cashier  cannot  bind  to  discharge 
obligation  he  contracted  for  accommodation;  Germania  Safety-Vault 
etc.  Co.  v.  Boynton,  71  Fed.  799,  19  C.  C.  A.  118,  taker  of  bonds  of 
corporation  from  officers  to  secure  their  private  debt,  loses  by  abuse 
of  trust;  Farmers'  Loan  etc.  Co.  v.  Fidelity  Trust  Co.,  86  Fed.  544,  30 
C.  C.  A.  247,  agent  asking  for  certificate  of  deposit  in  his  own  name 
puts  bank  on  inquiry;  Park  Hotel  Co.  v.  Fourth  Nat.  Bank,  86  Fed. 
745,  taker  of  note  by  president  to  his  own  order  must  show  authority; 
Savannah  Bank  etc.  Co.  v.  Hartridge,  73  Ga.  228,  notice  and  ratifica- 
tion by  cashier,  who  is  party,  does  not  bind  bank;  Dobson  v.  More, 
164  111.  115,  56  Am.  St.  Rep.  186,  45  N.  E.  244,  guaranty  by  manager 
for  his  own  debt,  not  enforceable;  Thilman  v.  Iowa  etc.  Co.,  108  Iowa, 
336,  79  N.  W.  69,  national  bank  may  not  guarantee  obligation  of  an- 
other, without  consideration;  McLellan  v.  Detroit  File  Works,  56  Mich. 
583,  23  N.  W.  322,  corporate  notes  for  individual  liability,  invalid  with- 
out express  authority ;  Lee  v.  Smith,  84  Mo.  309,  54  Am.  Rep.  104,  taker 
of  certificates  of  deposit  by  cashier  to  himself  is  not  bona  fide  taker; 
Bank  of  Commerce  v.  Hart,  37  Neb.  201,  40  Am.  St.  Rep.  481,  20  L.  R.  A. 
782,  55  N.  W.  633,  cashier  cannot  take  stock  of  insurance  company  in 
payment  of  debt;  Carney  v.  Duniway,  35  Or.  131,  57  Pac.  194,  58  Pac. 
105,  corporation  cannot  indorse  commercial  paper  for  accommodation 
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of  another;  Randall  v.  Rhode  Island  Lumber  Co.,  20  R.  I.  628,  40  Atl. 
764,  note  by  treasurer  to  himself,  corporation  in  hands  of  assignee, 
taker  is  not  bona  fide;  First  Nat.  Bank  of  Nephi  v.  Foote,  12  Utah, 
168,  171,  42  Pac.  207,  208,  where  individual  interest  is  adverse,  notice 
to  cashier  is  not  notice  to  bank;  Oak  Grove  etc.  Cattle  Co.  v.  Foster, 
7  N.  M.  663,  41  Pac.  525,  and  In  re  Troy  &  Cohoes  Shirt  Co.,  136  Fed. 
427,  both  arguendo. 

Distinguished  in  Auten  v.  United  States  Nat.  Bank,  174  U.  S.  144, 
43  L.  Ed.  927,  19  Sup.  Ct.  636,  bank  may  assume  that  indorsement  by 
president  of  another  was  authorized;  United  States  Nat.  Bank  v.  First 
Nat.  Bank,  64  Fed.  990,  13  C.  C.  A.  472,  note  for  discount,  payable  to 
president,  indorsed  by  him  and  then  as  president,  is  no  notice  of  accom- 
modation; United  States  Nat.  Bank  v.  First  Nat.  Bank,  79  Fed.  300, 
24  C.  C.  A.  597,  allowing  rediscount  by  president  and  cashier;  Cox  v. 
Robinson,  82  Fed.  285,  27  C.  C.  A.  120  (see  dissenting  opinion,  82  Fed. 
289,  27  C.  C.  A.  120),  principal  officer  with  full  power  may  exchange 
judgment  against  defendant  for  one  against  him,  but  for  benefit  of 
bank ;  City  Nat.  Bank  v.  Thomas,  46  Neb.  868,  65  N.  W.  897,  purchaser 
of  note  from  president,  with  guarantee,  may  rely  that  paper  belonged  to 
bank. 

Implied  powers  of  bank  cashiers.    Note,  77  Am.  Dec.  761. 

Liability  of  corporation  on  accommodation  paper.    Note,  Ann.  Oas. 
191SA,  1316. 

Bank '8  liability  as  accommodation  indorser.    Note,  23  L.  R.  A.  836. 

Agent's  power  to  indorse  negotiable  paper.    Note,  27  L.  R.  A.  408. 

Right  of  taker  of  commercial  paper  of  corporation  for  officer's 
individual  debt    Note,  31  L.  R.  A.  (N.  S.)  170. 

06  T7.  8.  560-670,  24  L.  Ed.  363,  EDDY  ▼.  DENNIS. 

Where  an  essential  element  of  a  combination  Is  not  used,  there  Is  no 
infringement. 

Approved  in  Knapp  v.  Moras,  150  U.  8.  229,  37  L.  Ed.  1062,  14  Sup. 
Ct.  84,  applying  rule  in  view  of  prior  state  of  art. 

Though  certain  geometrical  form  is  best,  yet  others,  giving  same  results 
are  infringements.    Result  need  not  he  same  in  degree,  if  same  in  kind. 

Approved  in  Sawyer  v.  Miller,  4  Woods,  474,  12  Fed.  727,  holding 
mere  change  in  form  not  patentable;  Jteece  Button-Hole  Mach.  Co.  v. 
Globe  Button-Hole  Mach.  Co.,  61  Fed.  964,  10  C.  C.  A.  194,  applying 
rule  where  moving  stitching  mechanism  is  made  stationary  and  plate 
moves. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  R.  G.  81. 
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Dentils  patent  No.  1515,  as  to  recess  for  earth  to  pass  through  in  mold 
board  of  cultivator,  is  not  novel. 

Approved  in  Torrey  v.  Hancock,  184  Fed.  68,  107  C.  C.  A.  79,  patent 
for  rotary  disc  plow  held  void  for  prior  use  of  essential  elements. 

95  U.  8.  571-576,  24  1*  Ed.  4OT.,  UNITED  STATES  ▼.  TWO  HUNDRED 
BABBELS  OF  WHISKEY. 

Boles  of  commissioner  cannot  amend  the  law  and  pot  under  one  section 
what  is  already  provided  for  in  another. 

Approved  in  United  States  v.  Eleven  Thousand  One  Hundred  &  Fifty 
Pounds  of  Butter,  195  Fed.  663,  664,  667,  115  C.  C.  A.  463,  holding 
void  regulation  of  Secretary  of  Treasury  defining  adulterated  butter  as 
beyond  authority  given  him  by  statute;  United  States  v.  Three  Barrels 
of  Whisky,  77  Fed,  965,  regulation  forfeiting  whisky  for  having  pack- 
age temporarily  covered  with  newspaper  is  void;  United  States  v.  One 
Package  of  Distilled  Spirits,  88  Fed.  858,  rules  cannot  require  additional 
marks  on  packages. 

Distinguished  in  United  States  v.  Three  Packages  of  Distilled  Spirits, 
125  Fed.  55,  holding,  under  Rev.  Stats.,  §  3455,  the  placing  of  caramel 
in  liquor  rendered  it  subject  to  forfeiture. 

95  T7.  S.  576-579,  24  L.  Ed.  391,  UNION  PACIFIC  B.  B.  00.  V.  DUBANT. 

In  case  of  conveyance  to  trustee,  latter  cannot  raise  defense  in  suit  by 
cestui  que  trust,  that  transaction  between  grantor  and  beneficiary  was 
illegal. 

Approved  in  Hazard  v.  Dillon,  34  Fed.  491,  reaffirming  rule;  Robin- 
son v.  McCracken,  52  Fed.  730,  executed  contract,  though  voidable  by 
stockholders,  party  cannot  object  to  paying  over;  Miller  v.  Houston  etc. 
R.  Co.,  55  Fed.  371,  5  C.  C.  A.  134,  corporation  cannot  refuse  to  transfer 
stock  obtained  from  prior  holder  illegally ;  McDonald  v.  Lund,  13  Wash. 
421,  43  Pac.  350,  partner  of  gambler  may  recover  his  share;  dissenting 
opinion  in  Burck  v.  Taylor,  152  U.  S.  668,  38  L.  Ed.  590,  14  Sup.  Ct. 
709,  majority  holding  transfer  of  contract  with  consent  of  State,  is 
free  from  other  assignments,  without  consent,  such  being  forbidden; 
Nichols  v.  McCarthy,  53  Conn.  325,  55  Am.  Rep.  118,  23  Atl.  98,  arguendo. 

Distinguished  in  Copeland  v.  Hornik,  216  Fed.  120,  132  C.  C.  A.  361, 
property  mortgaged  by  wife  to  creditor  of  husband  for  purpose  of  aid- 
ing husband  in  composition  with  creditors  is  not  bound  thereby  where 
scheme  fraudulent,  but  wife  had  no  knowledge  of  it;  Rountree  v.  Ingle, 
94  S.  C.  236,  Ann.  Oas.  1915A,  1002,  45  L.  R.  A.  (N.  S.)  776,  77  S.  E. 
933,  where  third  person  obtained  lottery  ticket  from  owner  by  unfair 
means,  owner  could  not  recover  prize  drawn  thereon  where  lottery 
illegal ;  Dent  v.  Ferguson,  132  U.  S.  67,  33  L.  Ed.  248,  10  Sup.  Ct.  19, 
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party  not  aided  to  recover  property  conveyed  to  defraud  creditors; 
Hoffman  v.  McMullen,  83  Fed.  381,  45  L.  R.  A.  417,  28  C.  C.  A.  178, 
bidders  combining  to  stifle  competition  on  public  work,  one  cannot 
recover  share  of  profits. 

Recriminatory  fraud.    Note,  3  Am.  St  Rep.  739. 

Conveyance  to  one  as  "trustee,"  it  may  be  shown  for  what  and  for 
whom,  by  parol. 

Approved  in  American  Bonding  etc.  Co.  v.  Takahashi,  111  Fed.  129, 
49  C.  C.  A.  267,  admitting  surrounding  circumstances  to  determine  who 
is  responsible  for  defalcations  where  contract  calls  for  payment  of 
money  to  one  as  trustee;  Johnson  v.  Calnan,  19  Colo.  177,  41  Am.  St. 
Rep.  228,  34  Pac.  908,  and  Charter  Oak  Life  Ins.  Co.  v.  Gisborne,  5 
Utah,  332,  15  Pac.  261,  both  following  rule ;  Fast  v.  McPherson,  98  111. 
504,  parol  is  admissible  to  show  what  name  should  be  put  in  blank  dec- 
laration of  trust* 

Conveyance  to  one  as  "trustee"  Is  sufficient  to  put  others  dealing  with 
property  on  Inquiry. 

Approved  in  Sternfels  ▼.  Watson,  139  Fed.  507,  following  rule;  Ameri- 
can Shipbuilding  Co.  v.  Commonwealth  S.  S.  Co.,  215  Fed.  299,  131 
C.  C.  A.  596,  one  contracting  with  parties  as  "trustees"  has  notice  of 
their  relationship  to  real  parties  in  interest;  Johnson  v.  Amberson,  140 
Ala.  348,  37  South.  275,  applying  rule  where  stock  certificate  issued  to 
one  as  trustee;  H.  B.  Clafiin  Co.  v.  King,  56  Fla.  773,  48  South.  39, 
deed  to  one  as  "trustee"  puts  judgment  creditor  on  notice  that  he  is 
not  beneficial  owner;  Snyder  v.  Collier,  85  Neb.  558,  133  Am.  St.  Rep. 
682,  123  N.  W.  1025,  word  "trustee"  following  name  of  grantee  in  deed  • 
is  notice  to  those  dealing  with  him  concerning  property  that  he  may 
not  be  owner;  Patterson  v.  Hewitt,  11  N.  M.  42,  55  L.  B.  A.  658,  66  Pac. 
565,  statute  of  limitations  docs  not  govern  question  of  laches  in  seek- 
ing to  enforce  trust;  McLeod  v.  Deapain,  49  Or.  547,  124  Am.  St.  Rep. 
1066,  19  L.  R.  A.  (N.  S.)  276,  90  Pac.  496,  purchasers  of  notes  payable 
to  one  "as  trustee"  held  to  have  notice  of  all  agreements  connected 
therewith;  Breit  v.  Yeaton,  101  111.  270,  recitals  in  deed  showing  trust 
fund  went  into  property,  charge  any  taker  with  notice ;  National  Heeling- 
Mach.  Co.  v.  Abbott,  70  Fed.  55,  arguendo. 

Effect  of  writings  in  favor  of  "trustee"  but  not  indicating  the  bene- 
ficiary or  the  terms  of  the  trust.    Note,  82  Am.  St.  Rep.  523. 

Trustee  cannot  deny  the  title  of  his  beneficiary. 
Approved  in  Detroit  Trust  Co.  v.  Goodrich,  175  Mich.  179,  Ann.  Oas. 
1915A,  821,  141  N.  W.  886,  limitations  do  not  run  against  express  trust 
because  possession  of  trustee  is  possession  of  beneficiary;  Patterson 
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Land  Co.  v.  Lynn,  27  N.  D.  407,  147  N.  W.  259,  county  attorney  is 
estopped  even  after  end  of  term  to  buy  antagonistic  titles  to  lands 
claimed  by  county;  Fideler  v.  Norton,  4  Dak.  273,  277,  30  N.  W.  135, 
137,  agent  obtaining  title  for  his  own  use  cannot  plead  statute  of  frauds 
in  defense ;  National  Heeling-Mach.  Co.  v.  Abbott,  77  Fed.  463,  arguendo. 
Distinguished  in  Speidel  v.  Henrici,  120  U.  S.  386,  80  L.  Ed.  719,  7 
Sup.  Ct.  611,  Merrill  v.  Monticello,  66  Fed.  166,  and  Hayden  v.  Thomp- 
son, 71  Fed.  69,  17  C.  C.  A.  592,  all  holding  statute  runs  against  implied 
trust;  Naddo  v.  Bardon,  47  Fed.  789,  trustee  repudiating  trust,  limita- 
tions run;  Dugan  v.  O'Donnell,  68  Fed.  989,  trustee  holding  adversely, 
statute  of  limitation  runs,  though  beneficiary  is  without  full  knowledge. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1194. 

V 

Miscellaneous.  Cited  in  Partee  v.  Thomas,  11  Fed.  773,  equity  takes 
jurisdiction  to  grant  relief  to  eestui  que  trust;  Larison  v.  Wilbur,  1 
N.  D.  290,  47  N.  W.  383,  without  application. 

95  T7.  S.  580-587,  24  L.  Ed.  531,  UNITED  STATES  v.  ICANN. 

Information  for  penalties  must  generally  follow  statute,  but  every  In- 
gredient of  offense  must  be  accurately  and  clearly  expressed. 

Approved  in  United  States  v.  Carney,  228  Fed.  165,  indictment  under 
anti-narcotic  act  of  1914  held  insufficient;  United  States  v.  Atlantic 
Journal  Co.,  185  Fed.  662,  indictment  under  statute  making  it  offense 
to  conspire  to  defraud  United  States  held  insufficient;  Bartlett  v.  United 
States,  106  Fed.  885,  46  C.  C.  A.  19,  holding  insufficient  indictment  for 
•  perjury  in  omitting  assets  from  schedule  of  bankruptcy  failing  to  allege 
existence  of  other  property;  In  re  Richter,  100  Fed.  297,  holding  insuffi- 
cient indictment  charging  embezzlement  in  Alaska  where  statute  recog- 
nized no  such  crime;  State  v.  Rowell,  70  Vt.  411,  41  Atl.  432,  holding 
indictment  following  statute  for  perjury  insufficient. 

Information  for  refusing  to  allow  collector  to  examine  paid  checks  must 
allege  that  they  were  not  duly  stamped  at  time  of  making. 

Approved  in  In  re  Kinney,  102  Fed.  471,  holding  Rev.  Stats.,  §  3173, 
authorizing  collector  to  examine  persons  bound  to  return  ''objects  sub- 
ject to  tax,"  inapplicable  to  persons  taxing  under  oleomargarine  law; 
United  States  v.  Potter,  56  Fed.  103,  indictment  charging  false  state- 
ments in  reports  made  "according  to  law"  is  insufficient. 

95  U.  S.  587-591,  24  L.  Ed.  492,  MITCHELL  v.  MOORE.      ^ 

Personal  liability  of  trustee  for  losses.    Note,  44  L.  E.  A.  (N.  S.) 
948. 
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95  T7.  S.  591-599,  24  L.  El  468,  GIVEN  ▼.  HILTON. 

Law  prefers  construction  which  will  prevent  partial  intestacy  to  one 
that  will  permit  it,  if  such  construction  may  reasonably  be  given. 

Approved  in  In  re  Weien's  Will,  139  Iowa,  660,  18  L.  R.  A.  (N.  S.) 
468,  116  N.  W.  792,  Angell  v.  Angell,  28  R.  L  600,  68  Atl.  587,  In  re 
Lotzgesell's  Estate,  62  Wash.  357,  113  Pac.  1108,  Dolan  v.  Dolan,  70 
W.  Va.  80,  Ann.  Gas.  1913D,  125,  73  S.  E.  92,  and  McGraw  v.  McGraw, 
176  Fed.  319,  99  C.  C.  A.  650,  all  construing  will  to  dispose  of  all  prop- 
erty; Canfield  v.  Canfield,  118  Fed.  6,  55  C.  C.  A.  169,  holding  where 
unmarried  testator  devised  property  to  trustee  to  manage  for  younger 
brother,  with  no  disposition  if  trustee  did  not  turn  over,  presumed  for 
brother;  Galloway  v.  Galloway,  32  App.  D.  C.  80,  "personal  effects" 
construed  to  include  all  personalty;  Colville  v.  American  Security  & 
Trust  Co.,  10  App.  D.  C.  70,  holding  court  could  not  supply  expression 
needed  to  make  bequest  effective;  Durboraw  v.  Durboraw,  67  Kan.  143, 
72  Pac.  567,  will  devising  all  property  to  grandson  and  then  giving  par- 
ticular description  passes  after-acquired  property;  In  re  Donges'  Estate, 
103  Wis.  501,  74  Am.  St.  Rep.  887,  79  N.  W.  787,  construing  will  devis- 
ing estate  to  wife  to  hold  only  until  youngest  child  reach  twenty-one  to 
include  disposition  to  children  at  that  time;  Hardenbergh  v.  Ray,  151 
U.  S.  127,  38  L.  Ed.  98,  14  Sup.  Ct.  309,  McClaskey  v.  Barr,  54  Fed. 
796,  and  Patty  v.  Goolsby,  51  Ark.  70,  9  S.  W.  849,  all  holding  devise 
of  all  real  estate  includes  after-acquired  land;  Chase  v.  Chase,  132 
Mass.  474,  applying  rule;  Saxton  v.  Webber,  83  Wis.  628,  20  L.  R.  A. 
519,  53nN.  W.  908,  and  Will  of  Ehle,  73  Wis.  451,  41  N.  W.  629,  both 
determining  descent  of  property  under  will. 

Distinguished  in  Gallagher  v.  McKeague,  125  Wis.  119,  110  Am.  St. 
Rep.  821,  103  N.  W.  234,  where  will  disposed  of  all  realty  and  made 
different  bequests  of  personalty  and  then  bequeathed  all  household  fur- 
niture and  effects,  words  "and  effects"  did  not  pass  personalty  not  spe- 
cifically bequeathed. 

While  general  Intent  to  make  complete  disposition  of  property  cannot 
control  particular  directions  to  the  contrary,  it  is  of  weight  in  determining 
extent  of  particular  devises. 

Approved  in  Howard  v„  Evans,  24  App.  D.  C.  135,  intention  to  dis- 
pose of  all  realty  not  inferred  when  description  omitted  part;  White 
v.  Crawford,  87  Mo.  App.  268,  holding  will  providing  "as  to  share  in 
brother's  estate,  my  daughter  $10,  rest  and  residue  of  my  personal 
estate  to  three  sons,"  conveyed  personalty  only;  Logan  v.  Cassidy,  71 
S.  C.  205,  50  S.  E.  804,  applying  rule  in  construing  residuary  clause  and 
specific  bequests;  Watson  v.  Watson,  110  Mo.  171,  19  S.  W.  545,  apply- 
ing rule  in  construing  devise  of  land. 
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General  direction  to  sell  realty  and  apply  proceeds  Indiscriminately  to 
payment  of  debts  and  legacies  operates  as  conversion,  and  blending  pro- 
ceeds of  personalty  and  realty  in  one  fund  is  evidence  of  intent  to  make  it 
all  personalty. 

Approved  in  Lambert  ▼.  Morgan,  110  Md.  29,  132  Am.  St.  Rep.  412, 
17  Ann.  Cas.  489,  72  Atl.  410,  devise  to  trustee  to  sell  and  pay  debts 
operated  as  equitable  conversion  at  time  of  death;  Llewellyn  v.  Llewel- 
lyn, 122  Mo.  App.  474,  99  S.  W.  811,  direction  to  sell  and  lend  pro- 
ceeds and  pay  interest  to  widow  for  stated  period,  and  then  divide 
principal  among  children  worked  conversion;  In  re  Kavanaugh's  Estato, 
143  Wis.  101,  28  L.  R.  A.  (N.  S.)  470,  126  N.  W.  676,  holding  will  pro- 
vided for  equitable  conversion;  dissenting  opinion  in  Geiger  v.  Bitzer, 
80  Ohio  St.  93, 17  Ann.  Cas.  151,  22  L.  R.  A.  (N.  S.)  285,  88  N.  E.  141, 
majority  holding  doctrine  of  equitable  conversion  did  not  apply  to 
widow's  dower  where  she  elected  not  to  take  under  will;  Pulliam  v. 
Pulliam,  10  Fed.  46,  applying  rule  in  action  against  executor  for  account- 
ing; Church  Extension  of  Methodist  Episcopal  Church  *v.  Smith,  56  Md. 
390,  applying  rule  in  determining  legacies. 

Distinguished  in  Geiger  v.  Bitzer,  80  Ohio  St.  85,  17  Ann.  Cas.  151, 
22  L.  R.  A.  (N.  S.)  285,  88  N.  E.  139,  doctrine  of  equitable  conversion 
does  not  apply  in  ascertaining  widow's  dower  interest  when  she  elects 
not  to  take  under  will. 

When  is  there  such  a  failure  of  testator's  purpose  as  to  preclude 
equitable  conversion.    Note,  20  L.  R.  A.  (N.  9.)  120. 

Equitable  conversion  of  realty  into  personalty,  and  vice  versa* 
Note,  7  R.  R.  0.  23,  25. 

Wills  must  be  construed  according  to  Intent  of  testator,  as  shown  by 
instrument  itself. 

Approved  in  Elyton  Land  Co.  v.  McElrath,  53  Fed.  766,  3  C.  C.  A. 
649,  following  rule;  Coberly  v.  Earle,  60  W.  Va.  303,  64  S.  E.  339,  where 
will  disposes  of  personalty  and  certain  realty  but  does  not  refer  to 
other  realty,  testator  is  presumed  to  intend  such  realty  to  descend  under 
statute. 

Where  certain  things  are  enumerated,  a  more  general  description  coupled 
with  it  covers  only  things  ejusdem  generis  with  those  mentioned,  unless  re- 
butted by  something  showing  that  the  larger  subject  was  in  testator's  view. 

Approved  in  Lindeke  v.  Associates  Realty  Co.,  146  Fed.  638,  77 
C.  C.  A.  56,  construing  lease  of  realty  as  not  limiting  lessor's  right  of 
forfeiture  to  default  in  payment  of  rent,  but  extended  to  default  in  cove- 
nant to  build ;  Stender  v.  Stender,  181  Mich.  653,  148  N.  W.  257,  apply- 
ing rule  in  construing  residuary  clause  of  will;  People  v.  Kaye,  212 
N.  Y.  412,  106  N.  E.  124,  provisions  of  ordinance  requiring  owners  of 
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certain  classes  of  buildings  to  install  fire-protection  apparatus  under 
direction  of  fire  commission  authorizes  commission  to  require  installa- 
tion of  sprinkler  system,  though  not  named  in  ordinance;  In  re  Robin- 
son's Will,  203  N.  Y.  386,  87  L.  R.  A.  (N.  S.)  1023,  96  N.  E.  927,  apply- 
ing rule  in  construing  bequest  in  trust  for  charitable  purposes ;  Andrews 
v.  Schoppe,  84  Me.  173,  24  Atl.  806,  holding  bequest  of  enumerated 
household  furniture  does  not  cover  promissory  notes;  Bills  v.  Putnam, 
64  N.  H.  561,  15  Atl.  140,  holding  bequest  of  all  remaining  property 
includes  realty  changed  to  personalty;  Perea  v.  Barela,  6  N.  M.  249,  27 
Pac.  510,  and  Perea  v.  Barela,  5  N.  M.  473,  23  Pac.  770,  both  holding 
bequest  of  all  goods,  articles,  furniture,  etc.,  in  house,  includes  money 
in  safe. 

Where  testator  directed  all  his  estate  to  be  sold  to  pay  debts  and  lega- 
cies, reality  is  converted  to  personalty,  and  residue  goes  to  residuary  legatee. 

Approved  in  Hutchings  v.  Davis,  68  Ohio  St.  174,  67  N.  E.  254,  holding 
where  will  directs  sale  of  all  realty  without  providing  for  wife  latter 
may  enforce  dower  right  against  proceeds  so  obtained;  Harrington  v. 
Peer,  105  Wis.  492,  495,  76  Am.  St.  Rep.  928,  981,  82  N.  W.  347,  349, 
holding  where  will  directed  conversion  of  realty  into  personalty  equity 
considers  it  done  by  equitable  conversion  from  death  of  testator. 

95  T7.  8.  600-618,  24  L.  Ed.  461,  THE  WANATA. 

Owners  are  liable  fox  their  interest  in  ship  and  freight,  and  also  for 
costs  and  interest  by  way  of  damages. 

Approved  in  Steamship  Weilesley  Co.  v.  C.  A.  Hooper  &  Co.,  185 
Fed.  740, 108  C.  C.  A.  71,  interest  may  be  allowed  on  award  for  loss  of 
cargo  to  date  of  decree,  and  on  amount  of  decree  including  interest  till 
paid ;  The  George  W.  Roby,  111  Fed.  622,  49  C.  C.  A.  481,  holding  own- 
ers of  vessel  giving  bond  conditioned  for  payment  of  liability  for  colli- 
sion loss  providing  for  interest  are  liable  for  interest  from  execution; 
The  Favorite,  11  Biss.  288, 12  Fed.  216,  holding  owner  liable  for  interest 
and  costs  in  addition  to  assessed  value;  Richards  v.  Hansen,  1  Fed.  68, 
court  can  only  allow  the  ad  damnum  of  libel  except  for  costs  arising 
through  fault  of  respondent;  The  Blenheim,  18  Fed.  48,  interest  allowed 
on  full  amount  of  District  Court  decree,  including  interest  on  affirmance ; 
In  re  Harris,  57  Fed.  246,  6  C.  C.  A.  320,  holding  owners  for  costs. 

Limit  of  liability  of  owners  for  injuries  caused  by  collision.    Note, 
45  Am  Dec.  58. 

Stipulators  for  costs  or  value  are  not  liable  beyond  amount  stipulated, 
except  for  cost  and  Interest  in  case  of  their  own  default. 

Approved  in  The  Mt.  Desert,  186  Fed.  398,  stipulation  for  value  for 
release  of  libeled  vessel  takes  place  of  vessel  and  is  available  for  pay- 
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ment  of  all  sums  decreed  libelant,  including  interest  and  costs,  and  exe- 
cution may  issue  thereon;  The  Southwark,  129  Fed.  171,  172, 173,  where 
claimant  of  ship  contests  suit  in  rem  to  recover  damages  for  breach  of 
contract,  decree  must  be  entered  against  stipulators  to  extent  of  con- 
tract liability  and  against  claimant  for  balance  of  interest  and  costs; 
The  George  W.  Roby,  111  Fed.  622,  49  C.  C.  A.  481,  holding  owners  of 
vessel  executing  bond  covering  liability  for  collision,  including  interest 
on  adverse  award,  liable  for'  interest  from  execution ;  The  Madgie,  31 
Fed.  928,  reaffirming  rule ;  The  Manitoba,  122  U.  S.  102,  30  L.  Ed.  1097, 
7  Sup.  Ct.  1161,  obligors  liable  for  interest  from  date  of  decree,  not  be- 
fore; United  States  v.  Hills,  4  Cliff.  621,  Fed.  Cas.  15,369,  applying  rule 
to  sureties  on  paymaster's  bond  allowing  interest  from  judgment;  The 
Maggie  M.,  33  Fed.  592,  allowing  interest  from  time  stipulation  filed 
where  suit  defended;  The  Sydney,  47  Fed.  262,  263,  appeal  dismissed 
without  interest  or  costs,  obligors  on  supersedeas  bond  and  on  release 
of  vessel  only  being  compelled  to  pay  costs  below ;  Murray  v.  Porter,  26 
Neb.  295,  41  N.  W.  1113,  indemnity  mortgage  against  foreclosure  of 
mortgage  is  liable  for  interest  on  purchase  price. 

Distinguished  in  In  re  Harris,  57  Fed.  244,  6  C.  C.  A.  320,  bond  may 
be  required  to  contain  stipulation  for  interest  from  date  thereof;  The 
H.  F.  Dimock,  77  Fed.  240,  23  C.  C.  A.  123,  interest  allowed  on  appraised 
value  from  decree,  and  on  unsuccessful  appeal,  such  interest  is  against 
owner  in  personam,  not  against  stipulators. 

Liability  of  sureties  on  appeal  bonds.    Note,  38  Am.  St.  Rep.  714, 
715. 

Whether  interest  can  be  recovered  on  penal  bond  beyond  penalty. 
Note,  87  Am.  Dec.  752.  - 

Limitation  of  vessel  owner's  liability.    Note,  Ann.  Cas.  1913D,  12S7. 

Interest  on  sum  allowed  as  damages.    Note,  18  L.  R.  A.  458. 

Penalty  as  limit  of  liability  on  statutory  bond.    Note,  56  L.  R.  A. 
395. 

Interest  on  unliquidated  damages.    Note,  28  L.  R.  A.  (N.  S.)  8. 

Pilot  boats  at  anchor  must  exhibit  white  light  In  globular  lantern,  eight 
inches  In  diameter. 

Approved  in  The  Lizzie  Henderson,  20  Fed.  527,  sailer  at  anchor  must 
show  torch  light  on  approach  of  steamer. 

Where  vessel  under  way  Is  without  required  lights  or  lookout  forward, 
fact  that  lookout  of  boat  at  anchor  was  not  on  deck  at  collision  is  not  very 
weighty. 

Approved  in  The  Buckeye,  11  Biss.  94,  9  Fed.  667,  absence  of  lights 
on  libelant  is  no  defense,  unless  it  contributed  to  collision;  The  Patria, 
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92  Fed.  414,  lookout  on  bridge  in  fog  does  not  obviate  role  for  one  for- 
ward. 

Distinguished  in  The  Twenty-one  Friends,  33  Fed.  190,  where  lookout 
might  have  averted  loss,  inevitable  accident  not  maintainable. 

Duty  of  vessels  anchored  or  moored  in  fairway  or  harbor  to  display 
signal  light.    Note,  16  Ann.  Gas.  553. 

Admiralty  courts  proceed  according  to  admiralty  not  common-law  rules, 
and  a  stipulation  for  property  subjects  stipulators  to  same  control  as  the 
thing  Itself. 

Approved  in  United  States  v.  Ames,  99  U.  S.  36,  25  L.  Ed.  298,  remedy 
of  libelant  is  transferred  from  res  to  bond;  In  re  Morrison,  147  U.  S. 
35,  37  L.  Ed.  68,  13  Sup.  Ct.  253,  making  of  appraisement  ex  parte  is  at 
most  a  correctable  irregularity;  The  Oregon,  158  U.  S.  211,  39  L.  Ed. 
954,  15  Sup.  Ct.  814,  obligors  not  responsible  to  interveners  coming  in 
after  its  release;  The  Haytian  Republic,  59  Fed.  478,  8  C.  G.  A.  182, 
release  improvidently  given,  vessel  may  be  recalled;  The  Frank  Vander- 
kerchen,  87  Fed.  765,  stipulation  given  before  seizure  is  same  as  after. 

District  Court  may  take  a  flde-jussory  caution  or  stipulation  in  cases 
in  rem,  and  award  summary  Judgment  and  execution  thereon. 

Approved  in  United  States  v.  Ames,  99  U.  S.  41,  42,  25  L.  Ed.  299,  300, 
remedy  of  libelant  is  transferred  from  res  to  bond;  Munks  v.  Jackson, 
66  Fed.  574, 13  C.  C.  A.  641,  decree  and  execution  against  surety  without 
separate  suit  on  bond  given  before  arrest  of  vessel;  The  Glide,  72  Fed. 
203, 18  C.  C.  A.  504,  decree  adverse  to  stipulators,  claimant  may  appeal 
alone  without  severance;  Braithwaite  v.  Jordan,  5  N.  D.  207,  31  L.  B.  A. 
244,  65  N.  W.  704,  suit  may  be  brought  on  bond  in  State  court. 

Appeal  bond  is  stipulation,  and  sureties  may  be  liable  for  whole  amount 
Its  own  decrees. 

Approved  in  Perriam  v.  Pacific  Coast  Co.,  133  Fed.  144,  66  C.  C.  A. 
206,  sureties  on  stipulation  in  admiralty  for  release  of  libeled  vessel  need 
not  be  joined  in  appeal  by  claimant  though  decree  is  joint  in  form 
against  claimant  and  sureties;  The  Thomas  Fletcher,  24  Fed.  482,  pro- 
ceedings in  Circuit  Court  proceed  as  if  de  novo,  all  decrees  being  vacated, 
and  record  must  correspond  with  judgment  record ;  Smith  v.  Pendcrgast, 
82  Fed.  506,  where  case  is  remitted,  District  Court  enforces  appeal  bond. 

Appeal  bond  is  stipulation,  and  sureties  may  be  liable  for  whole  amount 
specified,  as  it  is  conditioned  to  pay  all  damages  and  costs  awarded. 

Approved  in  Braithwaite  v.  Jordan,  5  N.  D.  208,  236,  31  L.  R.  A.  244, 
254,  65  N.  W.  704,  714,  suit  may  be  brought,  on  bond  in  State  court. 

Miscellaneous.     Cited  in  Billings  v.  Breinig,  45  Mich.  73,  7  N.  W.  724, 
without  application, 
nc— «e 


95  U.  S.  619-627         NOTES  ON  U.  S.  REPORTS.  1042 

95  XT.  &  619-627,  24  L.  Ed.  394,  COUNTY  OF  HENRY  v.  NICOLA Y. 

Bailroad  charter  making  it  lawful  for  County  Court  to  subscribe  for 
stock,  held  not  subject  to  subsequent  constitutional  provision  requiring 
popular  vote. 

Approved  in  Ray  v.  Vansycle,  96  U.  S.  685,  24  L.  Ed.  80S,  transferee 
before  constitutional  change  is  not  affected  thereby;  Macon  Co.  v. 
Shores,  97  U.  S.  278,  24  L.  Ed.  890,  Louisiana  v.  Taylor,  105  U.  S.  458, 
26  L.  Ed.  1134,  and  Ralls  Co.  v.  Douglass,  105  U.  S.  731,  26  L.  Ed.  958, 
all  reaffirming  this  construction;  Supervisors  of  Calhoun  County  v.  Gal- 
braith,  99  U.  S.  220,  25  L.  Ed.  412,  similarly  applied  to  Constitution  of 
Mississippi ;  Green  Co.  v.  Conness,  109  U.  S.  104,  27  L.  Ed.  872,  3  Sup. 
Ct.  69,  Scotland  Co.  v.  Hill,  132  U.  S.  112,  33  L.  Ed.  263,  10  Sup.  Ct.  27, 
and  In  re  Copenhaver,  54  Fed.  662,  668,  all  following  State  decision  at 
time  of  issue  of  bonds  rather  than  contrary  after  in  circulation. 

Supreme  Court  follows  fftate  decision  that  branch  road,  under  act  of 
Missouri  of  1868,  is  not  subject  to  constitutional  provision  requiring  county 
stock  subscription  to  be  by  popular  vote,  where  main  line  was  not. 

Approved  in  Cass  Co.  v.  Gillett,  100  U.  S.  590,  592,  25  L.  Ed.  585,  586, 
though  subscription  was  after  transfer  of  franchises;  First  Nat.  Bank 
v.  Bennington,  16  Blatchf .  55,  Fed.  Cas.  4807,  following  decision  of  State 
court  maintaining  validity  of  statute  under  State  Constitution. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  407. 

Bight  of  railroad  to  receive  subscription  from  counties  passes  to  con- 
solidated company. 

Approved  in  State  v.  Smith,  173  Mo.  411,  73  S.  W.  214,  holding  on 
consolidation  of  two  corporations  new  company  formed,  but  surety  is 
liable  on  bonds  entered  into  by  constituent  member;  Springfield  Light- 
ing Co.  v.  Hobart,  98  Mo.  App.  236,  68  S.  W.  944,  holding  surety  on 
electric-light  company's  bond  to  furnish  power  liable  where  obligor  con- 
solidated with  another  company;  Empire  v.  Darlington,  101  U.  S.  91, 
25  L.  Ed.  879,  Lewis  v.  Clarendon,  5  Dill.  334,  Fed.  Cas.  8320,  and  Gray 
v.  York,  15  Blatchf.  340,  Fed.  Cas.  5731,  all  holding  right  to  bond  sub- 
scriptions passes  to  consolidation. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669,  671. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  931. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  382. 

• 

Miscellaneous.  Cited  in  In  re  Nevitt,  117  Fed.  450,  54  C.  C.  A.  622, 
holding  writ  of  habeas  corpus  challenges  jurisdiction  or  power  of  com- 
mitting court  and  does  not  bring  erroneous  rulings  up  for  review. 
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9517.  8.  628-687,  24  L.  Ed.  365,  TERBY  Y.  ANDERSON. 

Stockholders  made  liable  for  proportional  share  of  bills  of  bank,  toe  lia- 
bility arises  when  it  ceases  to  redeem,  and  is  notoriously  insolvent. 

Approved  in  Swearingen  v.  Newickley  Dairy  Co.,  198  Pa.  St.  74,  47 
Atl.  943,  holding  creditor's  right  of  action  for  unpaid  subscriptions  is 
complete  on  corporation  insolvency  and  statute  begins  then;  Chilberg  v. 
Siebenbaum,  41  Wash.  666,  667,  670,  84  Pac.  599,  600,  601,  applying  rule 
and  holding  insolvent  corporation's  creditor  need  not  first  obtain  judg- 
ment against  corporation  before  suing  to  enforce  unpaid  stock  subscrip- 
tions ;  Bennett  v.  Thorne,  36  Wash.  266,  270,  68  L.  R.  A.  113,  78  Pac. 
940,  941,  action  against  stockholders  for  additional  liability  accrues  on 
insolvency  of  bank  and  is  enforceable  within  six  years ;  Scovill  v.  Thayer, 
105  U.  S.  157,  26  L.  Ed.  974,  stockholder  with  agreement  for  fully-paid 
stock,  statute  does  not  run  against  assignee  in  bankruptcy  till  agreement 
set  aside  and  demand  made. 

Liability  of  stockholders  to  creditors  of  corporation  for  corporate 
debts.    Note,  3  Am.  St  Rep.  814,  841. 

Time  of  accrual  of  right  of  action  as  to  stockholder's  liability. 
Note,  10  L.  R.  A.  (N.  S.)  900,  902. 

Bank  stopping  payment  before  June  1,  1866,  in  Georgia,  suit  against 
stockholders  is  barred  January  l,  1870. 

Approved  in  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  756,  30  L.  Ed. 
829,  7  Sup.  Ct.  762,  suits  to  enforce  stockholders'  statutory  liability  are 
subject  to  State  statute  of  limitations;  Brunswick  Terminal  Co.  v.  Nat. 
Bank,  88  Fed.  609,  Maryland  limitations  pleadable  in  that  State  in  ac- 
tion to  enforce  statutory  liability  of  stockholders  of  corporation  of  an- 
other State;  Hutchings  v.  Lamson,  96  Fed.  721,  37  G.  C.  A.  564,  as  to 
enforcing  statutory  liability  of  stockholders,  limitation  of  law  of  forum 
governs. 

Running  of  limitations  against  unpaid  balance  of  stock  subscrip- 
tion.   Note,  1  L.  R.  A.  (N.  S.)  906,  909,  910. 


Change  in  statute  of  limitations  affecting  existing  rights  is  valid  if 
sonable  time  is  given  before  bar  takes  effect. 

Approved  in  Ochoa  v.  Hernandez  Y  Morales,  230  U.  S.  162,  57  L.  Ed. 
1488,  33  Sup.  Ct.  1033,  judicial  order  during  military  occupation  of 
Porto  Rico  reducing  prescriptive  period  to  six  years  and  making  it  retro- 
active amounts  to  deprivation  of  property  without  due  process  and  is 
void ;  United  States  Fidelity  etc.  Co.  v.  United  States,  209  U.  S.  316,  52 
L.  Ed.  808,  28  Sup.  Ct.  537,  act  of  February  24,  1905,  held  prospective, 
and  not  relating  to  actions  based  on  rights  of  materialmen  accrued  at 
passage;  Soper  v.  Lawrence  Bros.  Co.,  201  U.  S.  369,  370,  50  L.  Ed.  791, 
26  Sup.  Ct.  473,  upholding  Me.  Pub.  Laws  1895,  c.  162,  barring  action 
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by  former  owner  to  recover  wild  land  adversely  held  unless  commenced 
within  twenty  years  or  before  January  1,  1900;  Wilson  v.  Iseminger, 
186  U.  S.  63,  46  L.  Ed.  807,  22  Sup.  Ct.  575,  upholding  Pa.  Act,  April 
27,  1855,  §  7,  to  go  into  effect  within  three  years,  conclusively  presum- 
ing release  from  ground  rent  where  no  demand  or  payment  within 
twenty-one  years ;  Saranac  Land  etc.  Co.  v.  Controller  of  New  York,  177 
U.  S.  324,  330,  44  L.  Ed.  790,  792,  20  Sup.  Ct.  645,  647,  holding  defects 
in  proceedings  for  obtaining  tax  titles  cannot  be  raised  under  N.  Y.  Laws 
1885,  c.  448,  when  statutory  period  has  run ;  Wilder  v.  Dennis,  202  Fed. 
677,  121  C.  C.  A.  77,  Virginia  statute  of  1900  limiting  time  to  sue  to  set 
aside  tax  deed  to  two  years  does  not  apply  in  favor  of  tax  deed  executed 
before  passage;  Arbuckle  v.  Kelley,  144  Fed.  278,  upholding  Ark.  Acts 
1899,  p.  117,  providing  that  uninclosed  lands  deemed  in  possession  of 
one  paying  taxes  for  seven  successive  years,  not  less  than  three  pay- 
ments to  be  subsequent  to  passage  of  act;  Schauble  v.  Schulz,  137  Fed. 
392,  393,  69  C.  C.  A.  581,  upholding  N.  D.  Rev.  Codes,  1899,  §  3491a, 
providing  for  creation  of  title  by  adverse  possession  of  ten  years  as 
against  one  who  at  time  of  act  had  failed  for.  nine  years  to  assert  title ; 
Lamb  v.  Powder  River  etc.  Stock  Co.,  132  Fed.  438,  439,  67  L.  R.  A.  558, 
65  C.  C.  A.  570,  holding  void  Colo.  Sess.  Laws  1895,  §  239,  as  amended 
in  1899,  prescribing  limitations  on  action  on  foreign  judgments;  Curtis 
v.  Boquillas  Land  etc.  Co.,  9  Ariz.  66,  76  Pac.  613,  statute  of  1901  limit- 
ing to  ten  years'  time  to  sue  to  recover  lands  held  adversely  does  not 
affect  existing  suit;  State  Savings  etc.  Bank  v.  Anderson,  165  CaL  448, 
L.  R.  A.  1915E,  675,  132  Pac.  760,  statute  fixing  at  ten  days'  time  for 
bank  to  sue  to  enjoin  proceedings  of  superintendent  of  banks  after  tak- 
ing possession  is  reasonable;  Fitzgerald  v.  Scovil  Mfg.  Co.,  77  Conn. 
529,  60  Atl.  133,  upholding  Gen.  Stats.  1902,  §  1119,  prescribing  one  year 
limitation  for  personal  injury  actions  against  corporations  as  applied 
to  existing  rights  of  action ;  United  States  v.  Cadarr,  24  App.  D.  C.  154, 
where  statute  is  to  take  effect  at  future  date,  question  whether  reason- 
able time  is  allowed  to  commence  action  for  which  it  provides  bar  is  to 
be  determined  from  date  of  passage  (rule  applied  to  section  939,  Code 
of  District  of  Columbia) ;  Gwin  v.  Brown,  21  App.  D.  C.  311,  where 
new  statute  reduces  from  ten  to.  two  years '  time  to  sue  after  removal  of 
disability,  question  whether  action  brought  by  one  formerly  under  dis- 
ability was  brought  in  reasonable  time  after  repeal  of  old  statute  is  for 
court;  Gibson  v.  Ruff,  8  App.  D.  C.  270,  where  right  of  action  has  ac- 
crued and  parties  are  competent  to  sue,  subsequent  disability  does  not 
stop  statute ;  Bradley  v.  Lightcap,  201  111.  523,  66  N.  E.  550,  upholding 
111.  Rev.  Stats.,  c.  77,  §  30,  entitling  legal  holder  of  certificate  of  sale 
under  mortgage  foreclosure  to  deed  within  five  years  after  time  of  re- 
demption ;  Collier  v.  Smaltz,  149  Iowa,  239,  Ann.  Gas.  19120,  1007,  128 
N.  W.  400,  upholding  statute  limiting  to  one  year  after  act  became  e£- 
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f ective,  time  for  spouse  to  sue  to  set  aside  conveyance  by  other  spouse 
alone  made  before  given  time;  Wooster  v.  Bateman,  126  Iowa,  554,  102 
N.  W.  522,  upholding  Acts  29th  Gen.  Assem.,  p.  103,  c.  137,  prescribing 
limitations  on  actions  on  judgments;  Kentucky  Union  Co.  v.  Common- 
wealth, 128  Ky.  618,  108  S.  W.  933,  statute  requiring  listing  of  land  for 
taxation  held  to  give  ample  time  before  forfeiture  declared;  Louisville 
etc.  R.  R.  Co.  v.  Williams,  103  Ky.  378,  45  S.  W.  230,  upholding  repeal 
by  State  of  charter  provisions  of  railroad  requiring  actions  for  injuries 
to  stock  to  be  brought  within  six  months;  McNamara  v.  Marx,  136  La. 
161,  66  South.  765,  upholding  statute  limiting  to  six  months  from  pas- 
sage of  act  time  to  sue  to  annul  private  sale  of  realty  made  to  effect 
partition  as  applying  to  minors ;  Ashley  Co.  v.  Bradford,  109  La.  653,  33 
South.  639,  upholding  La.  Const.,  art.  233,  rendering  tax  titles  valid 
unless  attacked  within  three  years;  Soper  v.  Lawrence  Bros.  Co.,  98 
Me.  284,  56  Atl.  913,  upholding  Me.  Pub.  Laws  1895,  limiting  actions 
for  recovery  of  land  to  twenty  years,  giving  five  years  for  prosecution 
of  existing  claims;  Mulvey  v.  City  of  Boston,  197  Mass.  182,  14  Ann. 
Gas.  349,  83  N.  E.  403,  where  time  reduced  from  six  years  to  two,  allow- 
ance of  thirty  days  after  tak'ing  effect  to  bring  action  is  reasonable; 
State  v.  National  Bond  etc.  Co.,  105  Minn.  434,  21  L.  R.  A.  (N.  S.)  157, 
117  N.  W.  785,  eight  months  allowed  holders  of  existing  tax  certificates 
to  cause  notices  of  expiration  of  redemption  to  be  given  is  reasonable 
time;  Semer  v.  Auditor  General,  133  Mich.  576,  95  N.  W.  734,  Acts 
1899,  No.  107,  §  131,  prescribing  six  months'  limitation  on  actions 
against  homestead  by  persons  claiming  under  government  title,  bars  ac- 
tion previously  accrued  not  brought  within  six  months  after  act  took 
effect;  State  Land  Commr.  v.  Auditor  General,  131  Mich.  153,  91  N.  W. 
155,  upholding  Pub.  Acts  1899,  No.  107,  providing  that  suits  to  set  aside 
title  of  Homesteader  of  State  tax  lands  must  be  commenced  within  six 
months  of  passage  of  act;  Kreyling  v.  O'Reilly,  97  Mo.  App.  392,  71 
S.  W.  374,  upholding  Mo.  Rev.  Stats.  1899,  §§  4276,  4277,  providing  no 
suit  for  foreclosing  mortgage,  where  debt  was  outlawed  after  two  years 
from  passage  of  act;  Whiffin  v.  Higginbotham,  80  Neb.  469,  114  N.  W. 
600,  section  242  of  Revenue  Act  of  1903  saves  to  purchasers  at  tax  sales 
prior  to  passage  all  rights  then  possessed;  State  Council  of  Jr.  O.  U. 
A.  M.  v.  National  Council/ 79  N.  J.  Eq.  195,  69  Atl.  976,  act  limiting  time 
to  appeal  from  three  years  to  one,  and  allowing  six  months  after  act 
takes  effect  for  appeals  from  existing  decree  is  valid;  Meigs  v.  Roberts, 
162  N.  Y.  378,  76  Am.  St.  Rep.  325,  56  N.  E.  840,  holding  N.  Y.  Laws 
1885,  e.  448,  making  tax  deed,  after  two  years,  conclusive  evidence  of 
regularity  as  to  parties  not  in  possession,  statute  of  limitation ;  State  v. 
Haynie,  169  N.  C.  281,  84  S.  E.  387,  statute  making  lawful  cartways  of 
private  roads  used  as  cartways  for  ten  years,  but  making  no  compensa- 
tion, is  void  as  applying  to  private  way  already  used  for  such  time; 
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Matthews  v.  Peterson,  150  N.  C.  133,  63  S.  E.  723,  act  suspending  statute 
from  debtor's  death  to  appointment  of  administrator,  if  time  not  more 
than  ten  years,  which  took  effect  more  than  ten  years  after  death,  and 
before  administrator  was  appointed,  bars  action  against  administrator; 
In  re  Beauchamp's  Will,  146  N.  C.  257,  59  S.  E.  688,  statute  of  1907  did 
not  revive  right  to  caveat  will  lost  by  forty  years'  acquiescence;  Gaffney 
v.  Jones,  44  Wash.  165,  87  Pac.  117,  statute  limiting  time  to  sue  on  judg- 
ment passed  pending  appeal  from  judgment  does  not  affect  any  vested 
right  of  judgment  creditor;  Allen  v.  Peterson,  38  Wash.  603,  80  Pac. 
851,  act  of  1899,  amending  Laws  1897,  p.  136,  so  as  to  permit  tax  fore- 
closure proceedings  after  three  years  from  delinquency,  is  valid  as  ap- 
plied  to  taxes  delinquent  at  date  of  its  passage ;  Hoffmann  v.  Milwaukee 
etc.  Light  Co.,  127  Wis.  83,  106  N.  W.  810,  upholding  Laws  1897,  p.  678, 
providing  that  no  action  for  personal  injury  is  maintainable  unless 
notice  served  on  person  liable  within  one  year  after  injury;  Oshkosh 
Waterworks  Co.  v.  City  of  Oshkosh,  109  Wis.  218,  85  N.  W.  380,  uphold- 
ing amendments  to  city  charter  requiring  disallowance  of  claim  before 
suit  brought  and  otherwise  changing  procedure;  dissenting  opinion  in 
Minehan  v.  Murphy,  149  Wis.  19,  134  N.  W.  1131,  majority  holding 
where  dam  has  changed  unnavigable  river  to  lake  and  condition  has  con- 
tinued twenty  years,  title  to  bed  of  lake  vests  in  State;  Koshkonong  v. 
Burton,  104  U.  S.  675,  26  L.  Ed.  889,  Drury  v.  Henderson,  143  111.  320, 
32  N.  E.  187,  Guiterman  v.  Wishon^  21  Mont.  461,  54  Pac.  567,  all  allow- 
ing new  statute;  Gilford  v.  Helms,  98  U.  S.  252,  25  L.  Ed.  59,  purchaser 
from  assignee  in  bankruptcy  cannot  recover  from  third  parties  where 
assignee  barred  by  lapse  of  time  under  bankrupt  act;  Vance  v.  Vance, 
108  U.  S.  520,  27  L.  Ed.  811,  2  Sup.  Ct.  859,  requiring  tacit  mortgages 
to  be  recorded  within  reasonable  time,  to  be  valid  against  third  parties, 
is  good ;  McGahey  v.  Virginia,  135  U.  S.  T05,  34  L.  Ed.  317,  10  Sup.  Ct. 
985,  holding  new  statute  void  for  not  allowing  reasonable  time ;  Wheeler 
v.  Jackson,  137  U.  S.  255,  34  L.  Ed.  663,  11  Sup.  Ct.  78,  barring  certain 
claims  eight  years  old,  if  not  brought  in  six  months,  is  valid;  Turner  v. 
New  York,  168  U.  S.  94,  42  L.  Ed.  393,  18  Sup.  Ct.  40  (affirming  People 
v.  Turner,  117  N.  Y.  233,  15  Am.  St.  Rep.  501,  22  N.  E.  1023),  statute 
making  tax  deeds  recorded  two  years  conclusively  regular,  unless  suit 
brought  in  six  months,  is  valid;  Kerckhoff-Cuzner  Mill  etc.  Co.  v.  Olm- 
stead,  85  Cal.  84,  24  Pac.  649,  allowing  statute  shortening  time  for  filing 
materialmen's  lien;  Tuttle  v.  Block,  104  Cal.  449,  38  Pac.  110,  requiring 
purchaser  to  apply  for  tax  deed  within  fifteen  months  is  valid;  Beverly 
v.  Barnitz,  55  Kan.  470,  49  Am.  St.  Rep.  261,  31  L.  R.  A.  76,  42  Pac.  726, 
law  extending  time  of  redemption  is  valid  as  to  prior  mortgages ;  Myers 
v.  Wheelock,  60  Kan.  753,  57  Pac.  958,  law  requiring  existing  assign- 
ments of  mortgage  to  be  recorded  in  six  months  is  valid;  Louisville  etc. 
R.  Co.  v.  Williams,  103  Ky.  375,  45  S.  W.  230  (reversing  Louisville  etc. 
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R.  Co.  ▼.  Williams  (Ky.),  41  S.  W.  287),  charter  fixing  limit  of  action 
against  railroad,  time  may  be  extended;  Stern  v.  Bates,  9  N.  M.  289,  50 
Pac.  326,  act  giving  one  year  to  bring  suit  is  sufficient ;  Washington  Toll- 
Bridge Co.  v.  Beaufort,  81  N.  C.  507,  penalty  of  contract  may  be  repealed 
without  impairment;  Whitehurst  v.  Dey,  90  N.  C.  546,  time  cannot  be 
extended  after  bar  is  complete;  Culbreth  V.  Downing,  121  N.  C.  206, 
61  Am.  St.  Rep.  661,  28  S.  E.  295,  holding  reasonable  time  is  time  yet 
unexpired  on  old  statute  not  exceeding  time  of  new;  Merchants'  Nat. 
Bank  v.  Braithwaite,  7  N.  D.  372,  66  Am.  St.  Rep.  661,  75  N.  W.  248,  in 
absence  of  time  fixed  in  statute,  the  court  will  determine  what  is  reason- 
able time;  Ward  v.  Huggins,  7  Wash.  622,  32  Pac.  742,  statute  valid  re- 
quiring redemption  from -tax  sales  within  three  years;  State  v.  Dicker- 
son,  33  Nev.  559,  113  Pac.  110,  Hudson  v.  Bishop,  32  Fed.  523,  Dow  v. 
Northern  R.  R.  Co.,  67  N.  H.  56,  36  Atl.  538,  Reid  v.  Supervisors  of  Al- 
bany County,  128  N.  Y.  374,  28  N.  E.  370,  and  Strickland  v.  Draughan, 
91  N.  C.  104,  all  arguendo. 

Distinguished  in  Morrissett  v.  Carr,  127  Ala.  279,  27  South,  844,  hold- 
ing Ala.  Code,  §130,  requiring  filing  of  claims  against  estate  within 
twelve  months  instead  of  eighteen,  inapplicable  to  past  claims. 

Statutes  of  limitation,  when  constitutional.  Note,  60  Am.  Dec  391, 
392. 

The  statute  of  limitations  in  actions  against  officers  and  stock- 
holders of  corporations.    Note,  96  Am.  St.  Rep.  977. 

The  retrospective  operation  of  statutes  of  limitation.  Note,  111 
Am.  St.  Rep.  459. 

Constitutionality  of  new  limitation  of  action  applying  to  existing 
causes  of  action  dependent  upon  its  reasonableness.  Note,  8 
Ann.  Oas.  526. 

Constitutionality  of  statutes  shortening  period  of  limitations. 
Note,  1  L.  R.  A.  (N.  S.)  528. 

Forms  of  action  and  modes  of  remedy  may  be  changed  by  legislature 
If  adequate  means  of  enforcing  rights  remain. 

Approved  in  McFaddin  v.  Evans-Snider-Buel  Co.,  185  U.  S.  514,  46 
L.  Ed.  1019,  22  Sup.  Ct.  761,  upholding  act  of  February  3,  1897,  validat- 
ing mortgages  of  personal  property  executed  by  nonresidents  of  Indian 
Territory;  Evans-Snider-Buel  Co.  v.  McFadden,  105  Fed.  298,  301,  58 
L.  R.  A.  900,  44  C.  C.  A.  494,  upholding  as  against  creditor,  act  of 
February  3,  1897;  29  Stat.  510,  validating  mortgages  of  personalty  in 
Indian  Territory;  Doehla  v.  Phillips,  151  Cal.  492,  91  Pac.  332,  extension 
of  time  to  sue  on  judgment  affects  no  vested  right  of  judgment  debtor 
where  judgment  not  already  barred;  Lantz  v.  Fishburn,  17  Cal.  App. 
590,  120  Pac.  1071,  amendment  shortening  time  of  notice  of  sale  under 
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street  assessment  does  not  impair  contract;  Title  Insurance  ft  Trust  Co. 
v.  Lusk.  15  Cal.  App.  362,  115  Pac.  55,  change  in  statute  limiting  time 
of  city  to  discontinue  proceedings  to  condemn  land  held  not  to  unrea- 
sonably affect  remedy;  Milbourne  v.  Kelley,  93  Kan.  758,  Ann.  Gas. 
1916D,  389,  145  Pac.  818,  upholding  statute  shortening  time  to  present 
claims  against  estates  of  decedents;  People  v.  Johnson,  185  N.  Y.  229, 
77  N.  E.  1167,  upholding  Code  Civ.  Proc.,  §  392,  authorizing  admission 
of  statement  of  child  under  twelve,  where  court  was  of  opinion  that 
child  did  not  understand  nature  of  oath,  but  was  intelligent  enough  to 
justify  reception  of  statement;  Antoni  v.  Greenhow,  107  U.  S.  775,  27 
L.  Ed.  471,  2  Sup.  Ct.  96,  applying  rule  where  remedy  by  mandamus  ex- 
isted at  time  law  changed;  Day  v.  Madden,  9  Colo.  App.  469,  48  Pac. 
1055,  repealing  ground  of  attachment  after  property  seized  docs  not 
affect  it;  Groesbeck  v.  Barget,  1  Kan.  App.  63,  41  Pac.  204,  material- 
man not  complying  with  statute  passed  after  supplying  materials,  loses 
lien;  Merchants'  Ins.  Co.  v.  Hill,  86  Mo.  472,  statute  allowing  judgment 
against  stockholder  on  motion ;  on  return  of  execution  nulla  bona,  is 
valid ;  State  v.  Gilliam,  18  Mont.  99,  31  L.  R.  A.  728,  44  Pac.  396  (re- 
versed on  rehearing),  extending  time  of  redemption  not  invalid  as  to 
prior  mortgages;  Kensett  v.  Stivers,  18  Blatchf.  410,  10  Fed.  528,  pre- 
serving right,  but  disallowing  injunction  to  stop  illegal  tobacco  tax,  is 
valid. 

Constitutionality  of  recording  acts  with  respect  to  pre-existing  in- 
struments.   Note,  5  Ann.  Oas.  258. 

Reasonableness  of  time  allowed  In  changing  period  of  limitations  is  for 
legislature,  only  interfered  with  for  palpable  error.  So,  after  war,  allowing 
over  nine  months,  where  liability  had  been  running  four  years,  is  sufficient. 

Approved  in  Blinn  v.  Nelson,  222  U.  S.  7,  Ann.  Gas.  1913B,  555,  56 
L.  Ed.  68,  32  Sup.  Ct.  1,  upholding  State  statute  allowing  year  to  sue  to 
recover  personalty  by  party  not  heard  from  for  fourteen  years  and  for 
whose  property  receiver  has  been  appointed;  Orient  Insurance  Co.  v. 
Board  of  Assessors,  221  U.  S.  361,  55  L.  Ed.  771,  31  Sup.  Ct.  554,  State 
has  power  to  fix  reasonable  time  to  take  action  to  reduce  assessments; 
Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  157,  55  L.  Ed.  156,  31  Sup. 
Ct.  171,  State  has  right  to  determine  reasonable  period  within  which 
owners  must  register  land  for  taxation ;  Lamb  v.  Powder  River  etc.  Stock 
Co.,  132  Fed.  441,  67  L.  R.  A.  558,  65  C.  C.  A.  570,  holding  void  Colo. 
Sess.  Laws.  1895,  p.  239,  as  amended  in  1899,  prescribing  limitations  on 
actions  on  foreign  judgments;  Cummings  v.  Rosenberg,  12  Ariz.  329, 
330, 100  Pac.  812,  statute  barring  actions  to  recover  land  after  ten  years, 
which  operates  on  existing  rights  and  became  effective  four  months 
after  enactment,  is  reasonable;  Ross  v.  Royal,  77  Ark.  325,  91  S.  W.  178, 
Sand.  &  H.  Dig.,  §  4819,  requiring  actions  for  recovery  of  lands  sold 
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for  taxes  to  be  brought  within  two  years,  applies  to  tax  deed  based  on 
void  tax  sale ;  Graves  v.  Howard,  159  N.  C.  602,  Ann.  Gas.  1914C,  565, 
75  S.  E.  1001,  upholding  statute  declaring  where  foreclosure  of  mort- 
gage was  barred,  authority  to  execute  power  of  sale  therein  should  be 
barred  at  time  more  than  five  years  after  passage;  Parmenter  v.  State, 
135  N.  Y.  167,  170,  31  N.  E.  1039,  1040,  statute  cutting  down  to  three 
months  is  unreasonable;  Gilfillan  v.  Union  Canal  Co.,  109  U.  S.  404,  27 
L.  Ed.  978,  3  Sup.  Ct.  306,  statute  providing  that  bondholders  not  dis- 
senting for  reorganization  of  corporation  in  certain  time,  cannot  object, 
is  valid;  dissenting  opinion  in  Bettman  v.  Cowley,  19  Wash.  222,  40 
L.  R.  A.  821,  53  Pao.  58,  majority  holding  statute  barring  judgment  lien 
within  six  years,  is  invalid* 

Distinguished  in  Mills  v.  Scott,  99  U.  S.  27,  25  L.  Ed.  294,  act  of 
Georgia  does  not  apply  to  claims  against  estates  of  decedents,  so  as  to 
exclude  time  for  examination  and  filing  claims. 

Stockholder  Is  a  debtor  to  corporation  for  unpaid  subscription,  and  his 
subscription  inures  to  benefit  of  all  creditors. 

Approved  in  Brookline  Canning  etc.  Co.  v.  Evans,  163  Mo.  App.  572, 
146  S.  W.  830,  corporation  adjudged  bankrupt,  whose  property  has  been 
sold,  and  business  has  ceased  for  year  after  discharge  may  sue  stock- 
holders to  recover  unpaid  subscriptions;  Payson  v.  Coffin,  5  Dill.  476, 
Fed.  Cas.  10,859,  and  Scovill  v.  Shaw,  4  Cliff.  568,  Fed.  Cas.  12,552, 
both  holding  limitations  in  bankrupt  act  of  stockholders,  liability  runs 
from  assignment;  Terry  v.  Martin,  10  S.  C.  267,  holding  no  action 
against  individual  bank  stockholder  on  his  liability,  but  against  all 
jointly;  Foreman  v.  Bigelow,  4  Cliff.  548,  Fed.  Cas.  4934,  and  McLaugh- 
lin v.  Upton,  2  Wyo.  43,  suit  against  stockholders  by  assignee,  barred 
in  two  years  by  bankrupt  act ;  Furnald  v.  Glenn,  56  Fed.  375,  collection 
of  unpaid  subscriptions  not  enjoined,  though  larger  than  necessary  to 
pay  debt ;  Eppright  v.  Nickerson,  78  Mo.  490,  unpaid  stock  subscriptions 
pass  to  assignee;  Mason  v.  Alexander,  44  Ohio  St.  337,  7  N.  E.  444, 
stockholders  in  creditor's  suit,  pay  interest  from  time  of  suit  brought, 
though  exceeding  original  liability. 

Ordinarily,  creditor  must  get  Judgment,  and  exhaust  legal  remedy  before 
proceeding  in  equity  against  assets,  but  case  of  dissolved  corporation  may 
be  an  exception,  Its  assets  constituting  a  trust  fund  for  which  equity  will 
not  allow  a  trustee  to  fall. 

Approved  in  Droop  v.  Ridenous,  9  App.  D.  C.  105,  creditor  whose 
claim  not  reduced  to  judgment  may  maintain  bill  in  equity  against  ab- 
sconding debtor  to  subject  his  equitable  interest  to  payment  of  debt; 
National  Tube- Works  Co.  v.  Ballou,  146  U.  S.  524,  36  L.  Ed.  1072,  13 
Sup.  Ct.  166,  and  Albright  v.  Texas  etc.  R.  Co.,  8  N.  M.  426,  436,  46  Pac 


95  U.  S.  637-640         NOTES  ON  U.  S.  REPORTS.  1050 

449,  452,  both  holding  creditor  bill  must  show  judgment  in  jurisdiction 
where  suit  is  brought,  or  impossibility  of  obtaining;  Hollina  v.  Brier- 
field  Coal  etc.  Co.,  150  U.  S.  381,  37  L.  Ed.  1116, 14  Sup.  Ct.  129,  and  At- 
lanta etc.  R.  Oo.  v.  Western  Ry.  Co.,  50  Fed.  793,  1  C.  C.  A.  676,  both 
holding  simple  contract  creditor  cannot  sue  in  equity  to  reach  property 
of  corporation  without  judgment,  though  allowed  in  State;  Patterson  v. 
Lynde,  112  HI.  205,  corporation  ceasing  to  exist,  equity  will  wind  up  for 
creditors ;  Atlas  Nat.  Bank  v.  John  Moran  Packing  Co.,  138  Mo.  92,  39 
S.  W.  79,  simple  contract  creditor  cannot  maintain  creditor  bill  for 
fraudulent  mortgage,  without  exhausting  legal  remedy;  Kittel  v. 
Augusta  etc.  R.  Co.,  65  Fed.  863,  stating  what  must  be  alleged  to  show 
creditor  of  corporation  has  exhausted  legal  remedies;  Brown  v.  Lake 
Superior  Iron  Co.,  134  U.  S.  534,  33  L.  Ed.  1024,  10  Sup.  Ct.  605,  and 
Remington,  v.  Samana  Bay  Co.,  140  Mass.  502,  5  N.  E.  298,  both  ar- 
guendo. 

Power  of  courts  to  compel  payment  of  subscriptions  and  levy  and 
payment  of  assessments,  at  instance  of  creditors  of  insolvent  cor- 
porations.   Note,  100  Am.  Dec.  554. 

Conditions  precedent  to  equitable  remedies  of  creditors.  Note,  23 
L.  R.  A.  (N.  S.)  110. 

Miscellaneous.  Cited  in  Collier  v.  Smaltz,  223  U.  S.  710,  56  L.  Ed. 
624,  32  Sup.  Ct.  519,  dismissed  for  want  of  jurisdiction  on  authority  of 
principal  case;  Brunswick  Terminal  Co.  v.  National  Bank,  99  Fed.  639, 
40  C.  C.  A.  22,  holding  in  action  in  Maryland  against  stockholder  in 
Georgia  corporation,  twenty-year  statute  of  limitations  of  Ga.  Code  1882, 
§  2916,  applies. 

95  TJ.  S.  637,  24  L.  Ed.  367,  TERRY  V.  COSKERY. 
Not  cited. 

95  TJ.  a  637-640,  24  L.  Ed.  534,  BURDETTE  V.  BABTLETT. 

-  In  District  of  Columbia,  makers  and  indorsers  of  promissory  note  may 
be  joined  as  defendants  In  the  same  action. 

Approved  in  White  v.  Connecticut  General  Life  Ins.  Co.,  34  App. 
D.  C.  467,  executors  of  deceased  joint  obligor  may  be  joined  in  action 
at  law  with  co-obligor;  Blagden  v.  United  States,  18  App.  D.  C.  372,  in 
suit  on  bond  against  executor  and  sureties,  default  judgment  against 
executor  does  not  release  sureties,  though  alleged  bond  is  joint;  Young 
v.  Warner,  6  App.  D.  C.  435,  maker  and  indorsers  may  be  joined  in  ac- 
tion on  note;  Chesley  v.  Riley,  9  Mackey  (D.  C),  168,  where  money 
payable  to  two  persons  jointly,  action  lies  against  one;  Keyser  v.  Fen- 
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dall,  5  Mackey  (D.  C),  58,  legal  representatives  of  maker  and  of  in- 
dorser  may  be  joined  in  suit  on  note. 

Right  to  maintain  joint  action  against  maker  and  indorser  of  prom- 
issory note.    Note,  Ann.  Gas.  1912D,  1201,  1202. 

95  TJ.  8.  641-643,  24  L.  Ed.  467,  YOUNG  v.  UNITED  STATES. 

Granting  of  new  trial  by  Court  of  Claims  to  government  within  two 
years  from  final  disposition,  or  while  claim  is  pending  or  on  appeal,  and  for 
statutory  cause,  is  not  reviewable. 

Approved  in  Belknap  v.  United  States,  150  U.  S.  591,  37  L.  Ed.  1192, 
14  Sup.  Ct.  184,  may  grant  new  trial  subsequent  to  time  of  judgment. 

95  U.  S.  644-655,  24  L.  Ed.  521,  NEW  ORLEANS  v.  CLABK. 

Agreement  "to  guarantee  municipal  bonds,  and  assume  payment  of  the 
principal,"  guarantees  both  principal  and  interest  to  bondholders  and  to  city. 
Approved  in  New  Orleans  v.  Jackson,  33  La.  Ann.  1042,  statute  al- 
lowing taxes  to  be  paid  in  scrip,  includes  interest  thereon. 

Municipal  corporations  may  aid  private  corporation  constructing  works 
for  health,  comfort  or  convenience  of  inhabitants,  in  absence  of  prohibition. 
Approved  in  Mayor  etc.  of  Wilmington  v.  Addicks,  8  Del.  Ch.  342, 
43  Atl.  304,  gas  company  incorporated  for  public  purpose  is  not  limited 
as  to  term  by  statute  applicable  to  other  corporations;  Civic  Federation 
v.  Salt  Lake  County,  22  Utah,  17,  61  Pac.  223,  upholding  Utah  Sess. 
Laws  1897,  c.  30,  authorizing  counties  to  refund  moneys  advanced  by 
citizens  aiding  in  enforcing  laws;  Newport  v.  Newport  light  Co.,  84 
Ky.  176,  may  grant  exclusive  right  to  streets  to  gas  company  for  term 
of  years ;  Huron  v.  Second  Ward  Sav.  Bank,  86  Fed.  280,  30  C.  C.  A. 
38,  power  to  borrow  money  and  issue  bonds,  includes  power  to  pay  or 
refund  indebtedness ;  New  Orleans  Gas  Light  Co.  v.  Louisiana  Light  etc. 
Co.,  115  U.  S.  659,  29  L.  Ed.  520,  6  Sup.  Ct.  257,  arguendo. 

Legislature  may  authorize  payment  of  equitable  claim  for  value  ren- 
dered city,  where  obligation  could  not  he  enforced  for  irregularity. 

Approved  in  Gcer  v.  School  Dist.  No.  11,  111  Fed.  690,  49  C.  C.  A. 
539,  holding  school  district  with  power  to  create  indebtedness  liable  to 
return  money  borrowed  to  build  schoolhouse,  though  bonds  unenforce- 
able for  irregularity;  Steele  County  v.  Erskine,  98  Fed.  220,  39  C.  C.  A. 
173,  upholding  legislative  statute  confirming  void  contract  of  combined 
county  for  transcribing  records  of  constituent  county  holding  county; 
Cullman  County  v.  Blount  County,  160  Ala.  324,  18  Ann.  Gas.  322,  49 
South.  317,  where  after  county  had  built  bridge  it  was  divided,  and  part 
including  part  of  bridge  added  to  another  county,  statute  commenced 
to  run  against  former  to  recover  half  cost  of  bridge  only  from  date  of 
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subsequent  statute  making  latter  liable;  Earle  v.  Commonwealth,  180 
Mass.  583,  91  Am.  St.  Rep.  3329,  63  N.  E.  10,  upholding  Mass.  Stats. 
1895,  c.  488,  §  14,  allowing  compensation  for  loss  to  established  business 
from  statute,  including  within  term  physician's  practice;  Merchants' 
Nat.  Bank  v.  East  Grand  Forks,  94  Minn.  250,  102  N.  W.  704,  upholding 
Laws  1903,  p.  695,  c.  382,  §  9,  validating  municipal  improvement  war- 
rants ;  State  v.  Gunn,  92  Minn.  442,  100  N.  W.  99,  upholding  Laws  1901, 
p.  253,  c.  181,  legalizing  county  orders  issued  under  Laws  1895,  c.  302, 
which  had  been  declared  void,  and  authorizing  county  commissioners  to 
provide  for  their  payment;  City  of  Guthrie  v.  Territory,  1  Okl.  197,  11 
L.  R.  A.  418,  31  Pac.  193,  upholding  legislative  power  to  provide  for  pay- 
ment by  village  corporation  which  succeeds  provisional  municipal  or- 
ganization of  debts  contracted  by  latter;  Utter  v.  Franklin,  172  U.  S. 
424,  43  L.  Ed.  501, 19  Sup.  Ct.  186,  Congress  may  validate  territorial  rail- 
road bonds ;  Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  S.  536,  537,  48  L.  Ed. 
799,  19  Sup.  Ct.  516,  517,  Oklahoma  may  create  tribunal  to  hear  claims 
against  municipality  having  no  legal  obligation;  Jarecki  Mfg.  Co.  v. 
Toledo,  53  Fed.  332,  enabling  act  to  pay  for  materials  does  not  impose 
burdens  without  consent,  or  grant  new  corporate  powers;  Erskine  v. 
Steele,  87  Fed.  636,  ratification  is  not  void  under  Constitution  forbidding 
donations;  Schneck  v.  Jeffersonville,  152  Ind.  217,  52  N.  E.  216,  legaliz- 
ing bonds  where  vested  rights  have  not  intervened,  is  not  local  or  special 
legislation,  nor  exercise  of  judicial  power;  Commrs.  of  Linn  v.  Snyder, 

45  Kan.  638,  23  Am.  St.  Rep.  744,  26  Pac.  21,  town  may  be  authorized 
to  vote  bonds  to  reimburse  citizens  for  sum  advanced  for  courthouse; 
Fuller  v.  Morrison  Co.,  36  Minn.  311,  30  N.  W.  825,  legislature  may  au- 
thorize payment  for  publication  of  county  statement  required  by  law; 
Gibson  v.  Zimmerman,  27  Mo.  App.  100,  grade  ratified,  city  may  not  con- 
test it,  though  no  prior  ordinance;  State  v.  Hoffman,  35  Ohio  St.  443, 
where  property  not  subject  to  assessment  is  sold  therefor,  legislature 
may  require  repayment;  Baker  v.  Seattle,  2  Wash.  588,  27  Pac.  466, 
indebtedness  exceeding  authorized  amount  may  be  validated,  if  legisla- 
ture could  have  conferred  such  power;  State  v.  Winter,  15  Wash.  411, 

46  Pac.  646,  debt  of  void  municipal  corporation  may  be  placed  on  its 
successor.  , 

Distinguished  in  Matter  of  Chapman  v.  New  York,  168  N.  Y.  85,  61 
N.  E.  109,  holding  unconstitutional  N.  Y.  Laws  1899,  c.  700,  attempting 
to  create  indebtedness  of  county  for  expenses  incurred  by  officer  defend- 
ing charges  of  official  conduct;  Bailey  v.  Raleigh,  130  N.  C.  211,  212, 
41  S.  E.  282,  refusing  under  N.  C.  Laws  1901,  c.  327,  to  compel  city  to 
refund  taxes  lawfully  authorized,  levied  upon  taxpayers  within  mile  of 
city  limits;  Newman  v.  Emporia,  32  Kan.  464,  4  Pac.  821,  irregular  au- 
thorization of  street  work  cannot  be  ratified  by  council;  Forster  v.  For- 
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ster,  129  Mass.  566,  statute  validating  tax  sale  void  for  defective  notice, 
is  unconstitutional. 

What  purposes  justify  imposition  of  taxes  or  assessments.  Note, 
16  Am.  St.  Rep.  369. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  R.  A. 
468,  478. 

On  annexation  of  one  municipality  to  another,  liabilities  pass,  at  least 
so  far  as  enforceable,  against  persons  or  property  brought  within  tetter's 
jurisdiction. 

Approved  in  Walker  v.  City  of  Rome,  6  Ga.  App.  63,  64  S.  E.  312, 
city  annnexing  another  becomes  liable  for  its  debts  to  extent  of  assets 
received  applicable  to  such  debts;  -Board  Co.  Commrs.  Greer  Co.  v. 
Clarke,  12  Okl.  212,  70  Pac.  211,  where  municipal  corporation  dissolved 
and  new  corporation  created  embracing  same  territory,  and  holding  tax- 
able property  of  former,  it  is  liable  for  valid  debts  of  former;  Mount 
Pleasant  v.  Beckwith,  100  TJ.  S.  534,  25  L.  Ed.  704,  creditor  has  remedy 
in  equity  against  municipalities  succeeding  to  property;  Brewis  v.  Du- 
luth,  3  McCrary,  224,  13  Fed.  335,  municipality  divided,  creditors  may 
pursue  the  successors  for  equitable  portions ;  McCully  v.  Board,  etc.,  63 
N.  J.  L.  18,  42  AtL  776,  consolidation  of  school  districts,  bonds  are  legal 
debts  of  consolidation. 

Power  of  taxation  on  property  In  Jurisdiction,  or  of  appropriating  State 
funds,  may  be  exercised  to  any  extent  by  legislature,  not  prohibited  by  State 
or  National  Constitution. 

Approved  in  Hershey  v.  Reclamation  District,  162  Cal.  404,  122  Pac. 
1076,  statute  may  require  reclamation  district  to  accept  its  warrants  in 
payment  of  assessments;  Horton  v.  City  of  Newport,  27  R.  I.  288, 
8  Ann.  Gas.  1097,  1  L.  R.  A.  (N.  8.)  512,  61  Atl.  761,  upholding  Laws 
1900-1,  p.  110,  c.  804,  §  9,  requiring  payment  of  salaries  of  Newport 
police  commissioners  from  city  funds;  City  of  Madison  v.  Madison  Gas 
etc.  Co.,  129  Wis.  265, 116  Am.  St.  Rep.  944,  9  Ann.  Gas.  819,  8  L.  R.  A. 
(N.  8.)  529,  108  N.  W.  68,  State  may  regulate  price  to  be  charged  for 
gas  by  public  service  corporation;  dissenting  opinion  in  Adams  v.  City 
of  Beloit,  105  Wis.  381,  81  N.  W.  874,  majority  holding  under  Wis.  Rev. 
Stats.  1898,  c.  40a,  §§  175,  177,  cost  of  repaying  street  assessable  to 
abutting  owners;  Marion  Co.  v.  Coler,  67  Fed.  64,  14  C.  C.  A.  301,  legis- 
lature may  authorize  municipal  bonds  for  courthouse;  Pearson  v.  State, 
56  Ark.  154,  85  Am.  St.  Rep.  94,  19  S.  W.  501,  and  Mount  v.  State,  90 
Ind.  30,  46  Am.  Rep.  193,  both  holding  officers  may  be  relieved  for  loss 
of  public  funds  without  fault;  State  v.  Commissioners  of  Shawnee 
County,  28  Kan.  435,  State  may  establish  road  and  throw  expense  on 
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county  in  which  it  lies;  Guthrie  v.  Territory,  1  Okl.  195, 197,  21  L.  R.  A. 
845,  846,  31  Pac.  192,  193,  holding  city  of  Guthrie  might  be  required  to 
pay  debts  of  prior  provisional  municipal  government. 

City  la  only  a  political  subdivision  for  convenient  administration,  and 
its  powers  may  be  changed  at  will  of  legislature. 

Approved  in  Hunter  v.  Pittsburgh,  207  U.  S.  178,  52  L.  Ed.  159,  28 
Sup.  Ct.  40,  upholding  act  consolidating  Allegheny  with  Pittsburgh; 
Worcester  v.  Worcester  etc.  St.  Ry.  Co.,  196  U.  S.  549,  49  L.  Ed.  595, 
25  Sup.  Ct.  327,  city  cannot  set  up  obligation  clause  against  abrogation, 
by  statute,  with  consent  of  street  railway,  of  contract  between  company 
and  city  with  reference  to  paving  streets ;  City  of  Guthrie  v.  New  Vienna 
Bank,  4  Okl.  197,  38  Pac.  5,  and  City  of  Guthrie  v.  Territory,  1  Okl.  193, 
11  L.  R.  A.  418,  31  Pac.  192,  both  upholding  legislative  power  to  provide 
for  payment  by  village  corporation  which  succeeds  provisional  munici- 
pal organization  of  debts  contracted  by  latter;  Johnson  v.  San  Diego, 
109  Cal.  474,  30  L.  R.  A.  180,  42  Pac.  250,  adjustment  of  debt  of  divided 
municipality  may  be  changed  at  will  of  legislature;  Mount  v.  State,  90 
Ind.  32,  46  Am.  Rep.  195,  State  may  relieve  township  officers  from  lia- 
,  bility  for  loss  of  fund;  Agawam  v.  Hampden,  130  Mass.  530,  State  may 
appoint  commissioner  to  determine  what  counties  shall  contribute  to 
building  bridge;  Wooster  v.  Plymouth,  62  N.  H.  208,  city  sued  for  de- 
fective highway  has  no  right  to  jury  trial;  Chicago  etc.  R.  Co.  v.  Forest 
Co.,  95  Wis.  85,  70  N.  W.  78,  restriction  of  taxation  in  one  county  is 
special  legislation,  and  void. 

Where  bonds  of  a  city  consolidated  with  another  are  not  binding,  for 
irregularity,  legislature  may  compel  city  to  which  first  la  annexed  to  levy 
tax  for  that  purpose. 

Approved  in  De  Ferranti  v.  Lyndmark,  30  App.  D.  C.  427,  policy  of 
law  as  to  issuance  of  patents  belongs  to  legislature  alone ;  Perry  v.  Con- 
way, 52  Ark.  433,  6  L.  R.  A.  666,  12  S.  W.  878,  county  receiving  a  por- 
tion detached  from  another  legislature  may  compel  payment  of  portion 
of  debt. 

4 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St.  Rep.  860. 

Power  of  legislature  to  validate  invalid  contracts  of  and  to  impose 
liabilities  upon  municipal  corporations.  Note,  80  Am.  Dec.  733, 
784. 

Statutes  legalizing  invalid  municipal  contracts.  Note,  27  L.  R.  A. 
698. 

■ 

Law  requiring  payment  of  an  equitable  claim  not  legally  due  does  not 
violate  prohibition  against  retroactive  law,  which  was  to  protect  vested 
rights. 
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Approved  in  New  York  Life  Ins.  Co.  v.  Board  of  Commrs.  of  Cuyo- 
hoga  County,  106  Fed.  129,  134,  45  C.  C.  A.  233,  upholding  under  Ohio 
Const.,  art.  II,  §  28,  legislative  act  of  April  27, 1893,  authorizing  eounty 
commissioners  to  issue  bonds  to  build  armory;  School  Dist.  No.  1  v. 
School  Dist.  No.  7,  33  Colo.  47,  78  Pac.  691,  upholding  Sess.  Laws  1901, 
pp.  133,  138,  as  amended  in  1903,  relating  to  apportionment  of  property 
of  certain  school  district ;  School  Town  v.  Somerville,  181  Ind.  477,  Ann. 
Cas.  1916D,  661,  104  N.  E.  864,  upholding  statute  providing  that  realty 
owned  by  common  school  corporations  shall  be  subject  to  special  assess- 
ment for  improvements  already  constructed;  Jackson  Hill  Coal  etc.  Co. 
v.  Board  of  Commrs.  of  Sullivan  County,  181  Ind.  342,  104  N.  E.  499, 
upholding  statute  permitting  recovery  of  taxes  erroneously  assessed  after 
bar1  of  limitations ;  McSurely  v.  McGrew,  140  Iowa,  174,  178,  132  Am. 
St.  Rep.  248,  118  N.  W.  420,  421,  upholding  statute  legalizing  act  of 
supervisors  in  releasing  county  treasurer  from  liability  for  loss  of  funds 
by  failure  of  depository;  Calderwood  v.  Jos.  Schlitz  Brewing  Co.,  107 
Minn.  473,  121  N.  W.  224,  upholding  statute  validating  payment  of 
refunds  on  revoked  liquor  licenses;  State  v.  City  of  Seattle,  60  Wash. 
247,  110  Pac.  1011,  upholding  statute  requiring  refund  by  city  to  con- 
tributors out  of  funds  of  local  improvement  district  remaining  after 
paying  for  improvement  for  which  assessment  made,  though  action  to 
recover  was  barred ;  State  v.  Aberdeen,  34  Wash.  68,  74  Pac.  1024,  up- 
holding Sess.  Laws  1903,  p.  26,  c.  24,  §  1,  declaring  that  State  not  barred 
by  limitations  even  under  existing  statutes,  as  applied  to  action  by  State 
to  recover  proportion  of  liquor  licenses  received  by  town ;  Read  v.  Platts- 
mouth,  107  U.  S.  575,  27  L.  Ed.  417,  2  Sup.  Ct.  215,  money  received  for 
void  bonds,  they  may  be  validated  by  legislature;  Springfield  Safe- 
Deposit  etc.  Co.  v.  Attica,  85  Fed.  391,  29  C.  C.  A.  214,  legalizing  irregu- 
lar bonds  is  no>t  void  as  special  law,  nor  does  it  confer  corporate  powers ; 
Pritchard  v.  Savannah  R.  R.  Co.,  87  Ga.  299,  14  L.  R.  A.  724,  13  S.  E. 
495,  statute  making  pending  suit  not  abatable  on  death,  is  not  invalid 
or  retroactive;  Bacon  v.  Savannah,  105  Oa.  64,  31  S.  E.  128,  court  may 
validate  irregular  street  assessment  for  work  done ;  State  v.  Dickerman, 
16  Mont.  293,  40  Pac.  701,  allowing  payment  on  void  bonds  is  not  retro- 
active, nor  impose  new  liability  for  past  obligation;  Wooster  v.  Ply- 
mouth, 62  N.  H.  214,  city  sued  for  defective  highway  is  not  entitled  to 
jury;  Kumler  v.  Silsbee,  38  Ohio  St.  447,  legislature  may  ratify  right 
given  by  municipality  to  lay  pipes ;  State  v.  Cappeller,  39  Ohio  St.  215, 
may  legalize  contracts  for  services;  Nolan  Co.  v.  State,  83  Tex.  200,  17 
S.  W.  829,  county  bonds,  invalid  for  want  of  legislative  authorization, 
may  be  validated  if  legislature  might  have  allowed;  Van  Rheeden  v. 
Bush,  44  Mo.  App.  286,  arguendo. 

Distinguished  in  Hanscom  v.  Maiden  etc.  Gaslight  Co.,  220  Mass.  8, 
307  N.  E.  430,  statute  providing  attachments  not  levied  before  debtor's 
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death  are  thereby  dissolved,  by  excepting  attached  property  alienated 
before  death,  is  prospective  only. 

Validity  of  bonds  issued  for  term  longer  than  life  of  municipality. 
Note,  19  Ann.  Gas.  1106. 

Miscellaneous.  Cited  in  National  Life  Ins.  Co.  v.  Board  of  Educa- 
tion, 62  Fed.  788,  10  C.  C.  A.  637,  holding  suggestion  in  cited  ease  of 
necessity  for  provision  for  annual  tax  is  not  relevant  here. 

05  U.  8.  655-660,  24  L.  Ed.  535,  GRAND  TRUNK  RT.  CO.  v.  STEVENS. 

Where  part  of  railroad's  agreement  Is  to  carry  a  party,  and  pass  is  given, 
said  party  is  a  passenger  for  hire. 

Approved  in  Wiley  v.  Grand  Trunk  Ry.  Co.,  227  Fed.  129,  caretaker 
of  stock  riding  on  freight  train  is  passenger  for  hire;  Whitney  v.  New 
York  etc.  R.  R.  Co.,  102  Fed.  853,  855,  856,  50  L.  R.  A.  615,  43  C.  C.  A. 
19,  upholding  employee's  right  to  recover  as  passenger  where  in  change 
of  employment  he  stipulated  for  raised  wages  and  pass  on  road,  though 
latter  exempted  company;  Myers  v.  Winona  etc.  Ry.  Co.,  51  Ind.  App. 
580,  582,  98  N.  E.  130,  131,  one  riding  on  pass  issued  by  carrier  as  part 
of  benefits  for  plaintiff's  company  in  locating  factories  on  railroad  is 
passenger  for  hire;  Fitchburg  R.  Co.  v.  Nichols,  85  Fed.  948,  29  C.  C.  A. 
500,  applied  to  one  accompanying  cattle,  allowing  recovery  for  negligence. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  Adams,  192  U.  S.  450,  48 
L.  Ed.  517,  24  Sup.  Ct.  410,  holding  company  not  liable  under  Idaho 
Rev.  Stats.,  §  4100,  for  death  of  passenger  riding  on  free  pass  exempt- 
ing company  from  all  liability  for  negligence;  Russell  v.  Pittsburg  etc. 
Ry.  Co.,  157  Ind.  313,  61  N.  E.  681,  holding  contract  between  Pullman 
company  and  employee  releasing  former  from  liability  for  negligence 
inures  to  benefit  of  carrier  transporting  Pullman  car. 

Passengers,  who  are,  and  when  they  become  such.    Note,  61  Am. 
St.  Rep.  88. 

Carrier  cannot  stipulate  for  exemption  for  negligence,  though  so  stated 
on  a  pass  given,  at  least  where  pass  is  given  for  valuable  consideration. 

Approved  in  Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed.  202,  203,  204, 
205,  118  C.  C.  A.  383,  and  Wiley  v.  Grand  Trunk  Ry.,  227  Fed.  130,  both 
holding  carrier  cannot,  by  contract,  limit  liability  for  injury  to  care- 
taker of  stock  riding  on  freight  train;  Saunders  v.  Southern  Ry.  Co., 
128  Fed.  19,  62  C.  C.  A.  523,  holding  inoperative  provision  in  carrier's 
contract  releasing  it  from  liability  for  any  loss  to  baggage,  signed  by 
plaintiff's  propertyman  without  plaintiff's  knowledge;  Doyle  v.  Balti- 
more etc.  R.  R.  Co.,  126  Fed.  842,  holding  railroad's  liability  for  negli- 
gence not  escaped  by  stamped  memorandum  upon  bill  of  lading,  such 
not  being  known  by  shipper;  Powell  v.  Union  Pac.  R.  Co.,  255  Mo.  462, 
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164  S.  W.  641,  attorney  for  railway  receiving  pass  as  consideration  in 
using  pass  in  bis  own  business  is  passenger  for  hire  and  not  bound  by 
stipulation  on  pass  exempting  carrier  from  results  of  its  negligence; 
Sanden  v.  Northern  Pac.  Ry.  Co..  43  Mont.  218,  34  L.  R.  A.  (N.  8.)  711, 
115  Pac.  411,  'special  ticket  at  reduced  rate  is  notice  to  purchaser  of 
terms  appearing  thereon  limiting  stopover,  right ;  Nelson  v.  Great  North- 
ern Ry.  Co.,  28  Mont.  323,  72  Pac.  650,  holding  under  Mont.  Code, 
§§  2876,  2877,  2912,  railroad  cannot  exempt  itself  from  liability  for  neg- 
ligent delay  causing  damage  to  sheep  shipped;  McNeill  v.  Durham  etc. 
R.  Co.,  135  N.  C.  704,  67  L.  R.  A.  227,  47  S.  E.  773,  passenger  injured 
while  riding  on  pass  with  conditions  printed  on  back,  which  violated 
statute,  may  recover  therefor;  Nickles  v.  Seaboard  etc.  Ry.,  74  S.  C. 
133, 135, 136,  54  S.  E.  265,  266,  267,  applying  rule  where  husband  agreed 
to  go  to  certain  point  to  testify  for  railroad  if  pass  given  for  himself 
-and  wife,  and  wife  injured;  Wells  v.  Great  Northern  Ry.  Co.,  59  Or. 
171,  34  L.  R.  A.  (N.  S.)  178,  114  Pac.  94,  1  N.  C.  C.  A.  665,  ticket  limit- 
ing  liability  for  baggage  does  not  relieve  carrier  where  trunk  lost 
through  negligence ;  Nickles  v.  Seaboard  Air  Line  Ry.  Co.,  74  S.  C.  133, 
54  S.  E.  265,  where  carrier  gave  pass  to  wife  to  accompany  witness  on 
way  to  testify  for  carrier,  it  could  not  stipulate  on  pass  against  its 
liability  for  injury  to  her;  Sprigg  v.  Rutland  R.  R.  Co.,  77  Vt.  357,  60 
Atl.  146,  carrier  cannot  relieve  itself  by  stipulation  in  contract  from 
negligence  resulting  in  injuries  to  caretaker  of  cattle  riding  on  drover's 
pass ;  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  442,  32  L.  Ed. 
792,  9  Sup.  Ct.  472,  disallowing  exemption  from  perils  of  sea,  arising 
from  negligence;  The  Brantford  City,  29  Fed.  394,  396,  following  law 
of  forum,  and  not  of  flag,  regarding  exemption;  Eells  v.  St.  Louis  etc. 
Ry.  Co.,  52  Fed.  907,  limiting  liability  of  one  thousand  five  hundred  dol- 
lar horse  to  one  hundred  dollars,  in  case  of  loss,  is  invalid ;  The  Guild- 
hall, 58  Fed.  799,  goods  delivered  in  New  York,  bill  of  lading  cannot 
exempt  from  negligence,  though  allowed  where  made;  Delaware  etc.  R. 
Co.  v.  Ashley,  67  Fed.  212,  14  C.  C.  A.  368,  owner  traveling  with  poul- 
try may  recover  for  injury,  though  releasing  from  negligence;  Voight 
v.  Baltimore  etc.Ry.  Co.,  79  Fed.  563,  no  exemption  from  liability  for 
injury  to  express  messenger;  Doyle  v.  Fitchburg  R.  R.  Co.,  166  Mass. 
497,  55  Am.  St.  Rep.  421,  33  L.  R.  A.  846,  44  N.  E.  612,  applying  rule 
to  ticket  given  to  employee  to  ride  to  and  from  work  and  otherwise; 
Chicago  etc.  R.  Co.  v.  Witty,  32  Neb.  283,  29  Am.  St.  Rep.  441,  49  N.  W. 
185,  and  Atchison  etc.  R.  Co.  v.  Lawler,  40  Neb.  375,  58  N.  W.  975,  both 
disallowing  stipulation  for  release  in  whole  or  in  part  for  negligence; 
Gulf,  C.  etc.  Ry.  Co.  v.  McGown,  65  Tex.  648  (see  note,  57  Am.  Rep. 
898),  cannot  exempt  from  liability  on  gratuitous  pass;  Williams  v.  Ore- 
gon Short  Line  R.  R.  Co.,  18  Utah,  221,  54  Pac.  994,  applied  to  pass  given 
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to  prospective  employee  to  go  to  place  of  employment ;  Davis  v.  Chicago 
etc.  R.  Co.,  93  Wis.  481,  57  Am.  St.  Rep.  939,  33  L.  R.  A.  658,  67  N.  W. 
19,  applying  common-law  principles  to  interstate  commerce. 

Distinguished  in  Baltimore  &  Ohio  etc.  Ry.  v.  Voigt,  176  U.  S.  505, 
44  L.  Ed.  565,  20  Sup.  Ct.  387,  holding  express  messenger -in  company's 
car  bound  by  contract  of  service,  exempting  railroad  and  express  com- 
panies from  negligence  liability;  Duncan  v.  Maine  Cent.  R.  R.  Co.,  113 
Fed.  510,  holding  passenger  riding  on  free  pass  given  on  request  cannot 
recover  for  injuries  received,  having  assumed  risks;  Peering  v.  Chesa- 
peake Beach  Ry.  Co.,  20  App.  D.  C.  509,  carrier  may  limit  liability  for 
its  negligence  as  to  one  riding  on  free  pass;  Buckley  v.  Bangor  etc.  R. 
Co.,  113  Me.  168,  170,  L.  It.  A.  1916A,  617,  93  Atl.  67,  68;  McKay  v. 
Louisville  etc.  R.  Co.,  133  Tenn.  599,  182  S.  W.  876,  and  Perry  v.  Phila- 
delphia etc.  R.  Co.,  1  Boyce  (Del.),  405,  77  Atl.  727,  all  holding  con- 
tract limiting  liability  as  to  employees  of  express  company  is  valid,  since 
they  are  not  passengers;  Norfolk  etc.  Ry.  Co.  v.  Tanner,  100  Va.  390, 
392,  41  S.  E.  724,  725,  holding  invalid  under  Va.  Code,  §  1296,  agree- 
ment of  passenger  traveling  on  free  pass  "assuming  all  risks  of  acci- 
dent"; Peterson  v.  Seattle  Traction  Co.,  23  Wash.  637,  639,  63  Pac.  546, 
547,  holding  street-car  employee  precluded  by  contract  limiting  com- 
pany's liability  from  recovery  for  injuries  received;  Hart  v.  Pennsyl- 
vania R.  R.  Co.,  112  U.  S.  338,  28  L.  Ed.  720,  5  Sup.  Ct.  154,  and  Ballou 
v.  Earle,  17  R.  I.  448,  33  Am.  St.  Rep.  888,  14  L.  R.  A.  437,  22  Atl.  1115, 
both  holding  liability  may  be  limited  to  stated  amount;  Louisville  etc. 
Ry.  Co.  v.  Nicholai,  4  Ind.  App.  122,  51  Am.  St.  Rep.  208,  30  N.  E.  425, 
ticket  not  misleading,  passenger  bound  by  limitation  of  liability  for 
baggage;  Phoenix  Ins.  Co.  v.  Erie  etc.  Transp.  Co.,  117  U.  S.  322,  29 
L.  Ed.  879,  6  Sup.  Ct.  754,  where  carrier  is  to  have  benefit  of  insurance, 
insurer  cannot  recover  for  negligence;  South  Carolina  etc.  R.  Co.  v. 
Carolina  etc.  Ry.  Co.,  93  Fed.  561,  35  C.  C.  A.  423,  railroad  running  road 
for  receiver  may  stipulate  to  be  relieved  from  mere  negligence;  Rogers 
v.  Kennebec  Steamboat  Co.,  86  Me.  274,  25  L.  R.  A.  498,  29  Atl.  1073, 
Quimby  v.  Boston  etc.  R.  R.  Co.,  150  Mass.  369,  5  L.  R.  A.  848,  23  N.  E. 
206,  and  Muldoon  v.  Seattle  City  Ry.  Co.,  7  Wash.  529,  38  Am.  St.  Rep. 
902,  22  L.  R.  A.  797,  35  Pac.  423,  all  holding  passenger  on  gratuitous 
pass  is  bound  by  stipulation  exempting  from  negligence;  Annas  v.  Mil- 
waukee etc.  Ry.  Co.,  67  Wis.  54,  30  N.  W.  286,  further  holding  if  it  bo 
not  gross  or  criminal;  Fonseca  v.  Cunard  S.  S.  Co.,  153  Mass.  556,  25 
Am.  St.  Rep.  662,  12  L.  R.  A.  341,  27  N.  E.  666,  ticket  clearly  showing 
it  is  a  contract,  taker  is  bound. 

Liability  of  carriers  of  passengers  as  affected  by  contract.    Note, 
43  Am.  Dec.  367. 

Liability  of  carrier  to  one  riding  on  pass.    Note,  57  Am.  Rep.  390. 


1069  NOTES  ON  U.  S.  REPORTS.         95  U.  S.  661-669 

Exemption  of  passenger  carrier  from  liability  by  contract.    Note, 
82  Am.  Dec.  292. 

Rights  of  one  riding  on  pass  or  contract  for  free  passage.    Note, 
22L.R.A.796. 

Validity  of  stipulation  in  pass  limiting  carrier's  liability.    Note, 
37  L  B,  A.  (N.  S.)  237,  250. 

Conflict  of  laws  as  to  carrier's  contracts.    Note,  63  L.  R.  A.  523. 

95  T*.  8.  661-664,  24  I*.  Ed.  536,  UNITED  STATES  ▼.  WILCOX. 

Not  cited. 

95  U.  8.  665-669,  24  L.  Ed.  523,  OHUBB  v.  UPTON. 

One  who  contracts  with  acting  corporation,  or  subscribes  for  stock, 
either  original  or  increased,  cannot  defend  a  claim  against  himself  in  suit 
by  corporation,  by  alleging  irregularity  of  its  organization. 

Approved  in  Farmers'  Mut.  Tel.  Co.  v.  Howell,  132  Iowa,  28,  109 
N.  W.  296,  following  rule;  New  Orleans  Debenture  Redemption  Co.  v. 
Louisiana,  180  U.  S.  328,  45  L.  Ed.  556,  21  Sup.  Ct.  381,  upholding  right 
of  State  to  sue  de  facto  corporation  without  joining  stockholders  to  an- 
nul charter  for  irregularities  of  organization  and  misuse  of  charter; 
Scott  v.  Abbott,  160  Fed.  579,  87  C.  C.  A.  475,  Gress  v.  Knight,  135 
Ga.  63,  31  L.  B.  A.  (N.  S.)  900,  68  S.  E.  836,  Meholin  v.  Carlson,  17 
Idaho,  758,  134  Am.  St.  Rep.  286,  107  Pac.  760,  and  Ratcliff  v.  Clen- 
denin,  232  Fed.  64,  all  holding  purchaser  of  stock  who  receives  dividends 
for  years  is  estopped  to  rescind  for  fraud  after  corporation  becomes  in- 
solvent; Kardo  Co.  v.  Adams,  231  Fed.  968,  where  existence  of  cor- 
poration de  facto  is  established  existence  de  jure  cannot  be  attacked  in 
action  brought  by  it;  In  re  Sharood  Shoe  Corporation,  192  Fed.  955, 
mistake  of  law  furnishes  no  ground  for  rescission  of  stock  subscription 
agreement;  Davis  v.  Louisville  Trust  Co.,  181  Fed.  22,  30  L.  R.  A. 
(N.  S.)  1011,  104  C.  C.  A.  24,  claimant  induced  by  fraud  to  purchase 
stock,  and  who  sought  to  rescind  prior  to  bankruptcy  of  corporation, 
held  not  barred  by  laches  to  prove  claim  for.  purchase  price ;  W.  L. 
Wells  Co.  v.  Avon  Mills,  118  Fed.  194,  estopping  one  dealing  with  Mis- 
sissippi corporation  to  deny  citizenship  of  corporation  for  Federal 
jurisdiction  on  ground  of  capital  stock  unpaid;  American  Alkali  Co.  v. 
Campbell,  113  Fed.  405,  denying  subscriber's  right  to  defend  against 
calls  on  ground  of  irregularity  in  resolutions  making  call;  Steele  v. 
Hughes,  104  Ark.  527,  149  S.  W.  340,  subscriber  for  stock  of  increase 
made  by  consent  of  stockholders'  meeting  cannot  recover  amount  paid 
on  ground  that  meeting  was  held  without  prescribed  notice;  Jones  v. 
Dodge,  97  Ark.  252,  L.  R.  A.  1915A,  472,  133  S.  W.  830,  subscriber 
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assisting  in  organizing  corporation  and  giving  note  for  stock  is  estopped 
to  defend  suit  on  note  on  ground  that  corporation  was  irregularly  organ- 
ized; Smith  v.  Ferries  etc.  Ry.  Co.,  5  Cal.  Unrep.  924,  51  Pac.  724,  cor- 
poration, which  assumes  payment  of  bonds  of  another  corporation,  as 
payment  for  property,  cannot  retain  property  and  assert  that  bonds  are 
invalid  as  overissue;  Marion  Trust  Co.  v.  Bennett,  169  Ind.  353,  124 
Am.  St.  Rep.  228,  82  N.  E.  784,  subscriber  to  stock  in  insurance  com- 
pany, issued  under  void  statute,  is  not  estopped  to  deny  liability  on 
stock  because  he  voted  it  and  participated  in  management  of  corporation 
by  virtue  thereof ;  St.  John  v.  Iowa  Business  Men 's  etc.  Loan  Assn.,  136 
Iowa,  456,  15  L.  R.  A.  (N.  S.)  503,  113  N.  W.  866,  borrowing  members 
of  building  and  loan  association  expressing  no  dissent  to  amendment  of 
articles  allowing  additional  liabilities  and  paying  dues  thereafter,  are 
estopped  to  deny  acceptance  of  amended  articles;  Reid  v.  Detroit  Ideal 
Paint  Co.,  132  Mich.  530,  94  N.  W.  4,  upholding  agreement  whereby 
creditor  of  corporation  agrees  to  take  new  stock  for  claim,  on  condition 
stock  shall  be  increased  in  certain  amount,  of  which  increase  specified 
third  party  is  to  take  balance ;  Man  v.  Boykin,  79  S.  C.  4,  128  Am.  St. 
Rep.  830,  60  S.  E.  18,  stockholders  purchasing  increased  stock  and  re- 
ceiving dividends  thereon  are  estopped  to  deny  liability  on  stock  on 
ground  that  no  certificate  as  to  increase  was  issued  by  Secretary  of 
State;  Baltimore  etc.  R.  R.  Co.  v.  First  Baptist  Church,  137  U.  S.  572, 
34  L.  Ed.  786, 11  Sup.  Ct.  186,  holding  de  facto  corporation  can  maintain 
action  for  nuisance;  Andes  v.  Ely,  158  U.  S.  322,  39  L.  Ed.  1001,  15 
Sup.  Ct.  958,  enforcing  payment  of  municipal  bonds  issued  to  aid  rail- 
road; Blackburn  v.  Selma  etc.  R.  R.  Co.,  2  Flipp.  530,  Fed.  Cas.  1467, 
holding  corporation  also  estopped  to  deny  regularity  of  organization; 
Morrison  v.  Price,  23  Fed.  219,  enforcing  shareholder's  liability  on  in- 
creased stock;  Wilbur  v.  Stockholders,  29  Fed.  Cas.  1191,  1192,  Stutz 
v.  Handley,  41  Fed.  540,  541,  First  Nat.  Bank  v.  Hawkins,  79  Fed.  52, 
24  C.  C.  A.  444,  Central  Agricultural  etc.  Assn.  v.  Alabama  etc.  Life  Ins. 
Co.,  70  Ala.  133,  State  Bank  Building  Co.  v.  Pierce,  92  Iowa,  674,  61 
N.  W.  427,  Bucksport  v.  Buck,  68  Me.  84,  Skowhegan  etc.  R.  R.  Co.,  v. 
Kinsman,  77  Me.  373,  Hammond  v.  Straus,  53  Md.  15,  Spartanburg  ft 
A.  R.  R.  Co.  v.  Ezell,  14  S.  C.  285,  and  Martin  v.  South  Salem  Land 
Co.,  94  Va.  53,  26  S.  E.  598,  all  enforcing  shareholder's  liability  on  un- 
paid stock  balance;  Farmers'  Loan  etc.  Co.  v.  Toledo  etc.  Ry.  Co.,  67 
Fed.  56,  holding  railroad  cannot  deny  corporate  existence  on  foreclosure 
suit ;  Foster  v.  Moulton,  35  Minn.  460,  29  N.  W.  156,  refusing  recovery 
against  individual  members  of  de  facto  "mutual  benefit  association"; 
Broadwell  v.  Merritt,  87  Mo.  102,  holding  grantor  of  land  to  corporation 
cannot  deny  its  legal  existence ;  Veeder  v.  Mudgett,  95  N.  Y.  310,  enforc- 
ing liability  on  irregularly  increased  stock;  Pittsburgh  Mining  Co.  v. 
Spooner.  74  Wis.  327,  17  Am.  8t.  Rep.  160,  42  N.  W.  264,  awarding 
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recovery  to  corporation  of  money  fraudulently  obtained  by  promoters; 
dissenting  opinion  in  Coyote  etc.  Min.  Co.  v.  Ruble,  8  Or.  302,  majority 
holding  no  liability  on  irregular  stock  subscription;  dissenting  opinion 
in  Lankford  v.  Menefee,  45  Okl.  253,  145  Pac.  383,  arguendo. 

Distinguished  in  Manufacturers'  Paper  Co.  v.  Allen-Higgins  Co.,  154 
Fed.  910,  subscribers  for  preferred  stock  issued  on  reorganization 
estopped  after  insolvency  of  corporation  to  claim  such  stock  invalid  be- 
cause certificate  of  issue  not  filed  as  required  by  law ;  Scovill  v.  Thayer, 
105  U.  S.  149,  26  L.  Ed.  971,  holding  no  liability  on  stock  issued  in  ex- 
cess of  charter  limit;  Handley  v.  Stutz,  139  U.  S.  424,  85  L.  Ed.  233, 
11  Sup.  Ct.  534,  holding  bona  fide  holder  not  liable  on  increased  stock; 
McCormick  v.  Market  Nat.  Bank,  165  U.  S.  552,  41  L.  Ed.  822,  17  Sup. 
Ct.  437  (affirming  162  111.  109.  44  N.  E.  384),  holding  national  bank  not 
liable  on  lease  made  before  complete  organization;  Semple  v.  Bank  of 
British  Columbia,  5  Sawy.  91,  92,  Fed.  Cas.  12,659,  holding  mortgagor 
can  show  that  mortgagee,  a  foreign  corporation,  did  not  comply  with 
statute;  Winters  v.  Armstrong,  37  Fed.  517,  holding  no  liability  on  sub- 
scription to  irregularly  increased  stock  of  national  bank;  Laredo  Imp. 
Co.  v.  Stevenson,  66  Fed.  636,  13  C.  C.  A.  661,  holding  no  liability  on 
stock  issued  beyond  legal  limitation ;  Schierenberg  v.  Stephens,  32  Mo. 
App.  326,  327,  awarding  recovery  of  money  paid  for  unauthorized  in- 
crease of  national  bank  stock. 

Subscriptions  to  corporate  stock — Estoppel  to  deny  corporate  ex- 
istence.   Note,  81  Am.  Dec.  402. 

Estoppel  against  defenses  on  stockholder's  liability.    Note,  9  Am. 
Dec.  103. 

Estoppel  of  defendant  in  action  by  corporation  to  deny  plaintiff's 
corporate  existence.    Nqte,  Ann.  Cas.  1914C,  1250. 

Estoppel  of  stockholder  to  deny  corporate  existence.    Note,  Ann. 
Oafl.  1915A,  411. 

Illegality  in  corporate  organization  as  defeating  stock  subscription 
or  stockholder's  liability.    Note,  L.  R.  A.  1915A,  476. 

In  action  by  assignee  in  bankruptcy  to  recover  unpaid  stock  subscrip- 
tion, defense  of  false  representations  inducing  such  subscription  cannot  be 
set  op. 

Approved  in  Hoeft  v.  Kock,  123  Mich.  172,  81  N.  W.  1070,  denying 
stockholder's  right  to  repudiate  liability  on  increased  capital  stock  on 
ground  that  certificate  authorizing  increase  had  not  been  filed  as  repre- 
sented; Morrison  v.  Price,  23  Fed.  221,  Stutz  v.  Handley,  41  Fed.  545, 
Ross-Meehan  Brake-Shoe  etc.  Co.  v.  Southern  Malleable  Iron  Co.,  72 
Fed.  961,  Wetherbee  v.  Baker,  35  N.  J.  Eq.  512,  and  Martin  v.  South 
Salem  Land  Co.,  94  Va.  51,  26  S.  E.  598,  all  enforcing  shareholder's  lia- 
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bility  on  unpaid  stock  balance ;  Duffield  v.  Barnum  Wire  etc.  Works,  64 
Mich.  301,  31  N.  W.  314,  refusing  recovery  of  stock  payments  for  fraud 
after  insolvency;  dissenting  opinion  in  Scott  v.  Latimer,  89  Fed.  857, 
33  C.  C.  A.  1,  majority  enforcing  liability  on  increased  national  bank 
stock. 

Distinguished  in  In  re  South  Mountain  Consol.  Min.  Co.,  7  Sawy.  32, 
5  Fed.  405,  holding  shareholders  in  California  mining  corporation  not 
liable  for  par  value;  Ramsey  v.  Thompson  Mfg.  Co.,  116  Mo.  331,  22 
S.  W.  723,  allowing  recovery  on  fraudulently  procured  stock  subscrip- 
tion after  insolvency. 

Right  to  rescind  or  repudiate  stock  subscription  on   ground  of 
fraud  after  insolvency  of  corporation.    Note,  16  Ann.  Cas.  180. 

Rescission  for  fraud  or  misrepresentation  in  procuring  subscription 
to  stock.    Note,  33  L.  R.  A.  728. 

Fraud  as  ground  of  relief  from  subscription  to  stock  after  insol- 
vency of  corporation.    Note,  31  L.  R.  A.  (N.  S.)  902. 

One  who  receives  certificate  for  shares  of  stock,  at  given  sum  par  share, 
is  liable  for  amount  thereof  when  called  upon  by  corporation  or  its  assignee. 

Approved  in  Nashua  Sav.  Bank  v.  Anglo-American  Land  etc.  Co.,  189 
U.  S.  232,  47  L.  Ed.  787,  23  Sup.  Ct.  519,  holding  under  25  &  26  Vict., 
c.  89,  express  promise  by  stockholder  to  pay  assessments  not  necessary 
to  bind  American  stockholders  of  English  corporation;  In  re  Grand 
Rapids  Furniture  Agency,  209  Fed.  486,  stock  certificates  not  detached 
from  book  but  fully  made  out  were  issued,  so  as  to  make,  persons  to 
whom  issued,  who  were  sole  owners  and  officers,  liable  to  creditors  for 
unpaid  balance  on  stock;  In  re  Remington  etc.  Motor  Co.,  139  Fed.  776, 
where  manufacturing  corporation  contracted  with  board  of  trade  to  sell 
it  shares  at  less  than  par  and  to  get  free  site  for  buildings,  and  fully 
paid-up  certificates  issued,  neither  board  nor  its  purchasers  liable  to 
further  assessments ;  Bailey  v.  Tillinghast,  99  Fed.  808,  40  C.  C.  A.  93, 
holding  subscribers  precluded  by  controller's  certificate  authorizing  in- 
crease of  national  bank's  capital  stock  from  raising  questions  of 
irregularity  of  prior  proceedings;  Williams'  Exr.  v.  Chamberlain,  123 
Ky.  159,  94  S.  W.  31,.  allegation  in  action  for  unpaid  subscription,  in 
answer  that  stock  was  issued  to  testator  and  held  by  him  at  death  and 
afterward  by  executor  renders  proof  of  purchase  unnecessary;  Vogeler 
v.  Punch,  205  Mo.  572,  103  S.  W.  1004,  issuance  of  stock  as  fully  paid 
for  grossly  disproportionate  value  is  unlawful  as  against  nonconsenting 
stockholders  and  creditors ;  Flinn  v.  Bagley,  7  Fed.  791,  Stutz  v.  Hand- 
ley,  41  Fed.  542,  547,  550,  Hill  v.  Silvey,  81  Ga.  510,  3  L  R.  A.  154, 
8  S.  E.  812,  Bissell  v.  Heath,  98  Mich.  476,  57  N.  W.  586,  and  Keller 
v.  Mitchell,  1  Tex.  App.  Civ.  41,  all  enforcing  shareholder's  liability  on 
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unpaid  stock  balance;  Grant  v.  East  &  West  B.  Co.,  54  Fed.  575,  4 
C.  C.  A.  511,  foreclosing  railroad  mortgage;  Latimer  v.  Bard,  76  Fed. 
544,  Columbia  Nat.  Bank  v.  Mathews,  85  Fed.  943,  29  C.  C.  A.  491,  and 
.  Scott  v.  Latimer,  89  Fed.  852,  33  C.  C.  A.  1,  all  enforcing  liability  on 
increased  national  bank  stock. 

Distinguished  in  Clark  v.  Bever,  139  U.  S.  110,  111,  85  L.  Ed.  94,  11 
Sup.  Ct.  73,  holding  no  liability  on  stock  received  by  creditor  of  rail- 
road in  payment  for  work;  Handley  v.  Stutz,  139  U.  S.  427,  35  L.  Ed. 
234,  11  Sup.  Ct.  534,  holding  bona  fide  holder  not  liable  on  increased 
stock;  In  re  South  Mountain  Consol.  Min.  Co.,  7  Sawy.  31,  5  Fed.  405, 
holding  shareholders  in  California  mining  corporation  not  liable  for 
par  value;  Winters  v.  Armstrong,  37  Fed.  518,  519,  holding  no  liability 
on  subscription  to  irregularly  increased  stock  of  national  bank ;  dissent- 
ing opinion  in  Nashua  Sav.  Bank  v.  Anglo-American  Land  etc.  Co.,  108 
Fed.  778,  48  C.  C.  A.  15,  majority  holding  foreign  corporation  entitled 
to  recover  from  domestic  stockholder  on  calls  and  regularity  of  pro- 
ceedings presumed  where  record  on  appeal  omits  evidence. 

Liability  of  stockholders  to  creditors  of  corporation  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  825,  827,  880. 

Stockholder's  liability  on  stock  issued  at  discount.    Note,  8  L.  R.  A. 
(N.  8.)  267. 

96  U.  8.  670-673,  24  L.  Ed.  538,  UNITED  STATES  ▼.  FOX. 

Criminal  intent  must  exist  when  act  is  done,  and  if  it  is  not  an  offense 
when  committed,  it  cannot  become  such  by  subsequent  independent  act, 
with  which  it  has  no  connection,  hence  Revised  Statutes,  section  6132,  pun- 
ishing, criminally,  one  who,  three  months  prior  to  bankruptcy,  has  obtained 
goods  by  false  pretenses,  is  Inoperative. 

Approved  in  United  States  v.  Charles  L.  Heinle  Specialty  Co.,  175 
Fed.  301,  provision  of  pure  food  act  of  1906  exempting  dealer  who  estab- 
lishes guaranty  of  seller  residing  in  United  States  that  goods  are  not 
misbranded  within  meaning  of  act  is  valid  as  to  wholesaler  giving  such 
guaranty  to  further  sale  of  goods;  United  States  v.  Dietrich,  126  Fed. 
685,  acquitting  defendant  of  charge  of  bribery  under  Rev.  Stats.,  §  1781, 
where  act  charged  was  done  before  defendant  had  been  seated  as  senator; 
Moffatt  v.  United  States,  232  Fed.  533,  and  United  States  v.  Jackson, 
25  Fed.  551,  both  arguendo. 

Ex  post  facto  laws.    Note,  37  Am.  St  Rep.  585. 

Congress  may  enforce,  by  penalties,  legislation  necessary  to  execute  its 
powers;  so,  acts  to  evade  bankrupt  law,  or  to  fraudulently  secure  the  bene- 
fit thereof,  may  be  punished. 
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Approved  in  Curley  v.  United  States,  130  Fed.  11,  64  C.  C.  A.  369, 
Construing  term  "defraud"  in  Rev.  Stats.,  §5440,  punishing  conspiracy 
to  defraud  United  States ;  United  States  v.  Hall,  98  U.  S.  357,  25  L.  Ed. 
185,  Congress  may  punish  embezzlement  of  pension  money  by  guardian. 

Acts  within  States,  unless  relating  to  execution  of  power  of  Congress, 
or  to  some  matter  within  jurisdiction  of  United  States,  are  punishable  by 
States  only. 

Approved  in  United  States  v.  Barnow,  239  U.  S.  77,  60  L.  Ed.  157,  36 
Sup.  Ct.  21,  Congress  may  prohibit  falsely  assuming  to  be  officer  or 
employee  of  United  States. 

95  TJ.  S.  673-679,  24  L  Ed.  563,  FIRST  NATIONAL  BANS  OF  KANSAS 
CITY  ▼.  HARTFORD  FIRE  INS.  OO. 

Application  being  made  part  of  policy  by  express  words,  full  effect 
must  be  given  to  both. 

Approved  in  Catholic  Order  of  Foresters  v.  Collins,  51  Ind.  App.  292, 
99  N.  E.  748,  following  rule;  Mutual  life  Ins.  Co.  v.  Kelly,  114  Fed. 
278,  52  C.  C.  A.  154,  enforcing  agreements  of  application,  restricting 
residence  of  assured  and  against  suicide,  sane  or  insane,  where  they  were 
offered  a  part  consideration  and  so  accepted;  Hubbard  v.  Mutual  Re- 
serve etc.  Assn.,  100  Fed.  721,  40  C.  C.  A.  665,  holding  warranty  of 
answers  binding  where  policy  conditioned  to  be  void  if  untrue  although 
some  answers  not  meant  to  be  warranted;  McMaster  v.  New  York  Life 
Ins.  Co.,  90  Fed.  48,  construing  application  with  policy;  Dimick  v.  Met. 
Life  Ins.  Co.,  67  N.  J.  L.  373,  51  Atl.  694,  holding  warranty  by  appli- 
cant for  insurance  policy,  if  made  part  of  policy,  is  condition  precedent 
to  insurer's  liability;  Remington  v.  Fidelity  &  Deposit  Co.,  27  Wash. 
441,  67  Pac.  993,  holding  representation  to  surety  on  employee's  bond 
that  accounts  were  correct,  where  expert  could  have  found  mistakes,  a 
representation  not  a  warranty. 

Application  stating  all  true  so  far  as  known,  and  policy  stipulating 
against  misrepresentation  and  for  a  warranty,  as  unintentional  overvalua- 
tion does  not  vitiate  policy. 

Approved  in  Logan  v.  Provident  Sav.  Life  Assur.  Soe.,  57  W.  Va.  389, 
50  S.  E.  531,  applying  rule  to  answers  to  questions  relating  to  health  of 
assured ;  Northwestern  Mut.  Life  Ins.  Oo.  v.  Gridley,  100  U.  S.  617,  25 
L.  Ed.  747,  to  vitiate  policy,  company  must  show  that  insanity  of  uncle, 
not  mentioned,  existed,  and  was  hereditary,  and  both  were  known  to 
applicant;  Fisher  v.  Crescent  Ins.  Co.,  33  Fed.  552,  holding  in  similar 
case,  incorrect  representation  did  not  vitiate,  without  fraud  or  gross 
negligence;  Guarantee  Co.  of  North  America  v.  Mechanics'  Sav.  Bank 
etc.  Co.,  80  Fed.  783,  26  C.  C.  A.  146  (affirming  68  Fed.  463),  answers 


1066    FIRST  NAT.  BK.  v.  HARTFORD  F.  INS.  CO.    95  U.  S.  673-679 

to  surety  company  on  best  knowledge  do  not  invalidate,  if  not  knowingly 
false,  though  made  warranties;  Mutual  Life  Ins.  Co.  v.  Selby,  72  Fed. 
985,  19  C.  C.  A.  331,  assured  stating  he  was  not  on  pension-roll  for 
chronic  disease,  but  footnote  stating  he  did  not  know  particulars,  is  not 
a  warranty  of  first  statement ;  Commercial  Ins.  Co.  v.  Friedlander,  156 
111.  598,  41  N.  £.  184,  mere  overvaluation,  honestly  made,  on  proof  of 
loss,  does  not  avoid  policy;  Germariia  Ins.  Co.  v.  Rudwig,  80  Ky.  235, 
honest  belief,  not  material  to  risk,  does  not  avoid  if  untrue;  Baillie  v. 
Assurance  Co.,  49  La.  Ann.  662,  21  South.  737,  false  proof  of  loss,  to 
avoid  policy,  must  be  shown  fraudulent;  Bridgewater  Iron  Co.  v.  Enter- 
prise Ins.  Co.,  134  Mass.  438,  innocent  misrepresentation  as  to  prior 
insurance  does  not  avoid  where  equal  information  open  to  both;  Clapp 
v.  Massachusetts  Ben.  Assn.,  146  Mass.  531,  16  N.  E.  436,  warranty 
according  to  best  knowledge,  burden  is  on  insurer  to  show  knowledge; 
Aetna  Ins.  Co.  v.  Simmons,  49  Neb.  833,  839,  69  N.  W.  132,  134,  holding 
statements  not  warranties,  though  so  stipulated,  where  it  is  also  pro- 
vided that  material  representations  will  vitiate;  Virginia  Fire  etc.  Ins. 
Co.  v.  Saunders,  86  Va.  972,  11  S.  E.  795,  where  agent,  seeing  property, 
concurs  in  valuation,  company  cannot  plead  misrepresentation;  Wythe- 
ville  Ins.  Co.  v.  Stultz,  87  Va.  638,  13  S.  E.  80,  verbal  representations 
do  not  avoid  unless  false  and  fraudulent;  Virginia  Fire  etc.  Ins.  Co.  v. 
Saunders,  84  Va.  215,  4  S.  E.  586,  arguendo. 

Distinguished  in  Hubbard  v.  Mutual  Reserve  etc.  Assn.,  100  Fed.  721, 
40  C.  C.  A.  665,  holding  where  application  for  life  insurance  warrants 
answers  given  to  be  true  and  policy  conditioned  to  be  void  if  answers 
untrue,  warranty  is  binding. 

Overvaluation — In  fire  insurance.    Note,  35  Am.  Rep.  75. 

Insurance — Effect  of  qualifying  statements  or  warranties  by  words 
to  "best  of  my  knowledge  and  belief,"  or  words  of  like  import. 
Note,  43  L.  R.  A.  (N.  S.)  432,  435. 

Insurance  policy  is  construed  against  company,  and  courts  lean  against 
warranties,  if  doubtful. 

Approved  in  Royal  Ins.  Co.  v.  Martin,  192  U.  S.  162,  48  L.  Ed.  389, 
24  Sup.  Ct.  251,  holding  denial  by  company  of  all  liability  under  policy 
dispenses  with  necessity  of  furnishing  proofs  required  by  policy  where 
loss  occurred  during  riot;  McMaster  v.  New  York  Life  Ins.  Co.,  183 
U.  S.  40,  46  L.  Ed.  73,  22  Sup.  Ct.  16,  upholding  policy  where  insured 
omitted  to  read  policy  stipulating  for  earlier  payment  of  premiums  than 
agreed,  where  agent  represented  policy  to  accord  with  agreement ;  Liver- 
poo\  &  L.  &  Q.  Ins.  Co.  v.  Kearney,  180  U.  S.  136,  46  L.  Ed.  462,  21  Sup. 
Ct.  328,  holding  failure  to  produce  books  and  inventory  not  fatal  where* 
books  kept  in  safe  place  were  destroyed  without  insurer's  negligence; 
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Western  Union  Tel.  Co.  v.  Hughes,  228  Fed.  888,  plan  for  payment  of 
accident  benefits  to  employees  adopted  by  telegraph  company  must  be 
construed  against  it;  Arnold  v.  Equitable  life  Assur.  Soc,  228  Fed. 
161,  incontestable  clause  in  life  policy  held  to  preclude  insurer  from 
defending  on  account  of  misstatement  as  to  age  of  insured;  Pacific 
Creosoting  Co.  v.  Thames  &  Mersey  etc.  Ins.  Co.,  210  Fed.  960,  Thames 
&  Mersey  Marine  Ins.  Co.  v.  Pacific  Creosoting  Co.,  223  Fed.  567,  139 
C.  C.  A.  101,  both  construing  stipulation  in  marine  policy  in  nature  of 
exception ;  Kelsey  v.  Union  Cent.  Life  Ins.  Co.,  196  Fed.  197,  116  C.  C.  A. 
27,  construing  provisions  of  life  policy  as  to  forfeiture ;  Miller  v.  Mary- 
land Casualty  Co.,  193  Fed.  349,  113  C.  C.  A.  267,  construing  "illness" 
as  used  in  accident  policy;  Tillamook  Lumbering  Co.  v.  Liverpool  & 
London  &  Globe  Ins.  Co.,  175  Fed.  509,  construing  provisions  of  fire 
policy  as  to  keeping  watchman  on  premises  when  "idle  or  inoperative"; 
Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  154  Fed.  555,  83 
C.  C.  A.  431,  construing  uncertainty  in  correspondence  relating  to  em- 
ployer's liability  bond  in  favor  of  insured;  Mutual  Reserve  Life  Ins. 
Co.  v.  Dobler,  137  Fed.  554,  70  C.  C.  A.  134,  where  application  for  life 
policy  requested  answer  as  to  other  life  insurance  which  was  given,  fur- 
ther question  as  to  other  insurance  which  was  answered  in  negative  did 
not  call  for  disclosure  of  accident  policy ;  Taylor  v.  Provident  etc.  Assur. 
Soc,  134  Fed.  934,  affirmed  in  Provident  Sav.  Life  Assur.  Soc.  v.  Tay- 
lor, 142  Fed.  713,  74  C.  C.  A.  41,  holding  where  policy  gave  insured 
thirty  days'  grace  in  payment  of  premium,  notice  of  maturity  of  pre- 
mium reciting  that  unless  premium  paid  before  due  date  policy  would 
be  forfeited  did  not  deprive  insured  of  grace;  American  Bonding  Co. 
v.  Spokane  Building  etc.  Co.,  130  Fed.  742,  65  C.  C.  A.  121,  construing 
statement  that  employee  had  not,  to  knowledge  of  employer,  been  de- 
faulter, as  not  warranty  so  as  to  avoid  fidelity  bond;  Order  of  United 
Commercial  Travelers  v.  McAdam,  125  Fed.  362,  61  C.  C.  A.  22,  holding 
no  forfeiture  where  fraternal  order's  council  failed  to  suspend  delin- 
quent where  constitution  provided  for  immediate  suspension  and  sus- 
pension by  council;  Ferguson  v.  Providence-Washington  Ins.  Co.,  125 
Fed.  142,  holding  policy  binding  covering  loss  arising  from  any  cause 
to  boats  for  which  tug  was  responsible  where  scow  sunk  without  attempt 
by  insured  to  protect;  Hurt  v.  Employers'  Liability  Assur.  Corp.,  122 
Fed.  831,  holding  requirement  of  notice  within  thirty  days  not  condition 
precedent  where  policy  stipulated  such  with  regard  to  proofs  and  bring- 
ing of  suit;  McClain  v.  Provident  Sav.  Life  Assur.  Soc,  110  Fed.  86, 
49  C.  C.  A.  31,  construing  word  "warrant"  used  in  application  to  mean 
given  in  good  faith  only;  American  S.  S.  Co.  v.  Indemnity  etc.  Ins.  Co., 
108  Fed.  424,  holding  where  separate  clauses  contradict  each  other  in- 
surer's right  to  deduct  one-half  per  cent  of  aggregate  values  applies  only 
to  goods  injured;  Sudduth  v.  Travelers'  Ins.  Co.,  106  Fed.  824,  holding 
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on  writ  of  error  in  action  without  jury  questions  of  fact  not  re-examined 
unless  record  show  written  waiver  of  jury  within  Rev.  Stats.,  §  649 ; 
Fidelity  &  Casualty  Co.  ▼.  Lowenstein,  97  Fed.  20,  46  L.  R.  A.  450,  38 
C.  C.  A.  29,  holding  exemption  of  policy  for  "injuries  from  poison  or 
anything  taken  or  inhaled "  did  not  extend  to  unconscious  asphyxiation ; 
O'Connor  v.  Grand  Lodge  A.  0.  U.  W.,  146  Cal.  491,  80  Pac.  690,  and 
Logsden  v.  Supreme  Lodge,  34  Wash.  673,  76  Pac.  294,  both  applying 
rule  to  benefit  insurance;  Hegard  v.  California  Ins.  Co.,  2  Cal.  Unrep. 
668,  11  Pac.  597,  finding  in  suit  on  fire  policy  that  insured  had  not  mis- 
represented ownership  held  sustained  by  evidence;  Keatley  v.  Grand 
Fraternity,  2  Boyce  (Del.),  271,  78  Atl.  875,  construing  questions  in 
application  for  fraternal  insurance  as  to  use  of  liquors ;  Royal  Circle  v. 
Achterrath,  204  111.  560,  68  N.  E.  496,  holding  suicide  of  member  of 
Royal  Circle,  avoiding  policy,  would  not  prevent  recovery  of  premium 
payable  to  members  in  good  standing;  Glens  Falls  Ins.  Co.  v.  Michael, 
167  Ind.  666,  8  L.  R.  A.  (N.  S.)  708,  74  N.  E.  965,  holding  fire  policy 
valid  though  insured  had  but  life  estate;  German- American  Ins.  Co.  v. 
Yeagley,  163  Ind.  659,  71  N.  E.  900,  where  insurer  issued  policy  and 
retained  premium  with  knowledge  through  agent  that  property  encum- 
bered, it  waived  conditions  avoiding  policy  if  property  encumbered  and 
requiring  indorsement  of  waiver  on  policy;  Lechner  v.  Strauss,  50  Ind. 
App.  425,  98  N.  E.  448,  applying  rule  as  against  party  preparing  con- 
tract to  sell  realty;  Commercial  Travelers1  etc.  Assn.  v.  Springsteen,  23 
Ind.  App.  672,  55  N.  E.  978,  construing  injuries  preventing  insured  from 
carrying  on  barber  trade  to  satisfy  policy  requiring  injuries,  to  disable 
insured  from  performing  any  and  all  kinds  of  business;  National  Life 
ete.  Ins.  Co.  v.  O'Brien 's  Exr.,  155  Ky.  502,  159  S.  W.  1136,  and  Doyle 
v.  New  Jersey  etc.  Co.,  168  Ky.  793, 182  S.  W.  945,  both  construing  "con- 
tinuous illness"  as  used  in  accident  policy;  Champion  Ice  Mfg.  Co.  v. 
American  Bonding  etc.  Co.,  115  Ky.  872,  103  Am.  St.  Rep.  356,  75  S.  W. 
199,  fidelity  bond  against  dishonesty  of  bookkeeper  covers  loss  sustained 
by  raising  checks;  Campbell  v.  Fidelity  &  Casualty  Co.  of  New  York, 
109  Ky.  671,  60  S.  W.  495,  holding  death  at  hands  of  one  whom  assured 
assaulted,  unless  deceased  realized  danger  of  situation,  not  "voluntary 
exposure  to  unnecessary  danger";  McGannon  v.  Fire  Ins.  Co.,  127  Mich. 
648,  650,  89  Am.  St  Rep.  611,  87  N.  W.  65,  66,  holding  failure  to  keep 
watchman  on  premises  as  agreed  in  application,  where  policy  was  silent, 
was  no  warranty  avoiding  policy;  Salts  v.  Prudential  Ins.  Co.,  140  Mo. 
App.  153,  120  S.  W.  717,  where  policy  provided  claim  would  not  be  paid 
unless  insured  was  in  sound  health  when  issued,  and  also  that  policy 
should  be  incontestable  after  one  year,  insurer  was  liable  though  insured 
not  in  sound  health,  when  such  ill  health  did  not  cause  death;  Funke 
Estate  v.  Lawn  Union  etc.  Ins.  Co.,  97  Neb.  416,  150  N.  W.  263,  incon- 
sistent provisions  in  fire  policy  as  to  extent  of  liability  construed  against 
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insurer;  Arnold  ▼.  Indemnity  Fire  Ins.  Co.,  152  N.  C.  241,  67  S.  E.  578, 
construing  iron  safe  clause;  Raybura  v.  Pennsylvania  Casualty  Co.,  138 
N.  C.  382,  107  Am.  St  Rep.  548,  50  S.  E.  763,  accident  policy  insuring 
for  one  year  commencing  October  23,  1901,  and  ending  October  23,  1902, 
begins  and  ends  on  such  days,  though  not  delivered;  Parker  v.  Norfolk 
etc.  R.  R.  Co.,  133  N.  C.  342,  45  S.  E.  660,  holding  clause  in  shipping 
contract,  "subject  to  delay ,"  inserted  without  consideration  to  shipper, 
void  as  attempt  to  limit  liability  for  negligence;  American  Ins.  Co.  v. 
Rodenhouse,  36  Okl.  216,  128  Pac.  504,  construing  provision  as  to  re-. 
quirement  for  appraisal  of  loss;  Southern  Surety  Co.  v.  Tyler,  30  Okl. 
121,  120  Pac.  938,  construing  terms  of  fidelity  bond  as  to  examination  of 
books;  Woodmen  of  the  World  v.  Gilliland,  11  Okl.  404,  67  Pac.  491, 
construing  benefit  society's  constitution  providing  for  forfeiture  of  cer- 
tificate if  member  become  intemperate  or  use  drugs  so  as  to  impair 
health  or  die  from  disease  resulting  from  intemperate  or  immoral  habits ; 
Stinchcombe  v.  New  York  Life  Ins.  Co.,  46  Or.  322,  80  Pac.  215,  where 
policy  became  effective  July  24,  1894,  and  two  years'  premium  paid,  and 
insured  died  July  3,  1896,  without  having  paid  premium  which  by  policy 
was  payable  May  5,  1896,  the  time  of  application,  forfeiture  not  effected 
as  to  term  for  which  premium  paid  until  July  25,  1896;  Tucker  v. 
Colonial  Fire  Ins.  Co.,  58  W.  Va:  36,  51  S.  E.  88,  where  policy  running 
for  one  year  requires  insured  to  take  inventory  at  least  once  a  year, 
assured  has  one  year  from  date  of  policy  to  make  inventory ;  French  v. 
Fidelity  &  Casualty  Co.,  135  Wis.  266,  17  L.  R.  A.-  <N.  S.)  1011,  115 
N.  W.  872,. construing  questions  in  application  as  to  physical  condition; 
dissenting  opinion  in  Northern  Pacific  Ry.  Co.  v.  Wall,  241  U.  S.  96, 
60  L.  Ed.  909,  36  Sup.  Ct.  493,  majority  holding  stipulation  in  bill  of 
lading  of  cattle  that  shipper  must  give  notice  of  injury  to  cattle  to  agent 
of  initial  carrier  before  removing  them  was  binding  though  initial  carrier 
had  no  agent  at  point  of  destination ;  dissenting  opinion  in  Atlas  Reduc- 
tion Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  511,  9  L.  R.  A.  (N.  S.)  488, 
71  C.  C.  A.  21,  majority  construing  "loss  payable"  indorsement  on  policy; 
dissenting  opinion  in  Crew-Levick  Co.  v.  British  etc.  Ins.  Co.,  103  Fed. 
54,  43  C.  C.  A.  107,  majority  holding  rider  to  policy  for  sea  carriage, 
insuring  oil  in  transit,  applies  only  to  sea  carriage  and  not  after  oil 
delivered  to  railway;  dissenting  opinion  in  McMaster  v.  New  York  Life 
Ins.  Co.,  99  Fed.  878,  40  C.  C.  A.  119,  majority  holding  interpolation  in 
policy,  entered  without  consent  of  insured,  may  be  rejected,  but  when 
policy  accepted  becomes  binding;  Travelers'  Ins.  Co.  v.  McConkey,  127 
U.  S.  666,  32  L.  Ed.  311,  8  Sup.  Ct.  1362,  Sheerer  v.  Manhattan  Life 
Ins.  Co.,  16  Fed.  722,  Liverpool  etc.  Ins.  Co.  v.  McNeill,  89  Fed.  137,  32 
C.  C.  A.  173,  Massachusetts  Life  Assn.  v.  Robinson,  104  Ga.  277,  42 
L.  R.  A.  271,  30  S.  E.  927,  Wolf  v.  District  Grand  Lodge,  102  Mich.  33, 
60  N.  W,  449,  Kendrick  v.  Mut.  Ben.  Life  Ins.  Co.,  124  N.  C.  320,  70 
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Am  St  Rep.  596,  32  S.  E.  729,  Royal  Ins.  Co.  v.  Vanderbilt  Ins.  Co., 
102  Tenn.  270,  52  S.  W.  170,  and  Morotock  Ins^Co.  v.  Fostoria  Novelty 
Co.,  94  Va.  363,  26  S.  E.  851,  all  construing  against  insurer;  Moulor  v. 
American  Life  Ins.  Co.,  Ill  U.  S.  341,  28  L.  Ed.  449,  4  Sup.  Ct.  469, 
applying  rule  to  question  as  to  certain  diseases;  Thompson  v.  Phenix 
Ins.  Co.,  136  U.  S.  297,  34  L.  Ed.  413,  10  Sup.  Ct.  1023,  change  of  re- 
ceiver does  not  vitiate  policy;  London  Assurance  v.   Companhia  De 
Moagens,  167  U.  S.  159,  42  L.  Ed.  120,  17  Sup.  Ct.  789  (affirming  68  Fed. 
250,  15  C.  C.  A.  379),  vessel  struck  at  wharf  by  another  is  in  collision 
in  meaning  of  policy;  American  Surety  Co.  v.  Pauly,  170  U.  S.  144,  42 
L.  Ed.  981,  18  Sup.  Ct.  556,  bond  drawn  by  surety  company*  to  indem- 
nify bank  is  construed  against  former;  Miller  v.  Alliance  Ins.  Co.,  19 
Blatchf.  310,  7  Fed.  650,  and  Lynchburg  Fire  Ins.  Co.  v.  West,  76  Va. 
585,  44  Am.  Rep.  180,  both  holding  innocent  overvaluation  does  not  viti- 
ate ;  Steel  v.  Phenix  Ins.  Co.,  51  Fed.  723,  2  C.  C.  A.  463,  allowing  twelve 
months  from  end  of  sixty  days  after  proof  to  bring  suit ;  Small  v.  West- 
chester Fire  Ins.  Co.,  51  Fed.  792,  clause  voiding  if  title  or  possession 
is  litigated  is  not  voided  by  creditor's  bill;  St.  Paul  Fire  etc.  Ins.  Co. 
v.  Kidd,  55  Fed.  239,  5  C.  C.  A.  88,  provision  of  attached  form  prevails 
over  policy;  Burkheiser  v.  Mutual  Accident  Assn.  of  the  Northwest,  61 
Fed.  818,  26  L.  R.  A.  114,  10  C.  C.  A.  94,  one  ceasing  to  be  member  be- 
tween accident  and  death,  which  occurred  within  time  entitling  to  pay- 
ment, company  is  liable;  Phenix  Ins.  Co.  v.  Wilcox  &  Gibbs  Guano  Co., 
65  Fed.  728,  13  C.  C.  A.  88,  applied  where  question  arises  as  to  whether 
slip  was  attached  to  policy;  Kahnweiler  v.  Phenix  Ins.  Co.,  67  Fed.  487, 
14  C.  C.  A.  485,  under  provision  for  arbitration,  insured  was  not  more 
bound  to  demand  it  than  insurer,  on  disagreement ;  Koons  v.  La  Fonciere 
Compagnie  D'Assurances,  71  Fed.  983,  rule  applied  to  excepted  losses  in 
marine  insurance ;  Connecticut  Mut.  Life  Ins.  Co.  v.  McWhirter,  73  Fed. 
450,  19  C.  C.  A.  519,  general  question  as  to  what  was  of  interest  to  in- 
surer only  requires  honest  answer;  McMaster  v.  New  York  Life  Ins. 
Co.,  78  Fed.  35,  90  Fed.  45,  and  Northwestern  etc.  Life  Ins.  Co.  v. 
Hazelett,  105  Ind.  215,  55  Am.  Rep.  194,  4  N.  E.  584,  all  construing 
policy  to  avoid  forfeiture;  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed. 
761,  24  C.  C.  A.  305,  whether  riding  on  platform  is  "voluntary  ex- 
posure to  unnecessary  danger"  is  for  jury;  Guarantee  Co.  of  North 
America  v.  Mechanics'  Sav.  Bank  etc.  Co.,  80  Fed.  772,  26  C.  C.  A. 
146   (affirming  68  Fed.  463),  insured  not  held  so  strictly,  in  disclos- 
ing material  conditions  in  fidelity  insurance,  as  in  fire  or  life;  Aetna 
Life  Ins.  Co.  v.  Smith,  88  Fed.  444,  31  C.  C.  A.  575,  holding  provision 
on  back  of  premium  receipt  that  insured  is  in  good  health,  a  direc- 
tion to  agent,  not  guaranty  of  health;  Canton  Ins.  Office  v.  Woodside, 
90  Fed.  305,  33  C.  C.  A.  63,  role  that  written  parts  control  printed 
is  subject  to  rule  that  doubtful  exceptions  are  construed  against  bene- 
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fited  party;  Palatine  Ins.  Co.  v.  Ewing,  92  Fed.  114,  34  C.  C.  A.  236, 
provision  against  additional  insurance,  except  as  provided  is  overcome 
by  "rider"  limiting  total  insurance  to  three-quarters  of  value;  London 
etc.  Fire  Ins.  Co.  v.  Fisher,  92  Fed.  502,  34  C.  C.  A.  503,  provision  against 
allowing  gasoline  on  premises  not  violated  by  carrying  through  build- 
ing; Rogers  v.  Home  Ins.  Co.,  95  Fed.  110,  35  C.  C.  A.  402,  suit  to  be 
brought  within  twelve  months  is  complied  with  if  so  brought,  but  dis- 
missed for  misjoinder  and  later  brought  again;  Alabama  etc.  Life  Ins. 
Co.  v.  Johnston,  80  Ala.  472,  2  South.  129  (see  note,  59  Am.  Rep.  818), 
court  tends  to  construe  answers  as  representations,  not  as  warranties; 
Noone  v.  /Transatlantic  Fire  Ins.  Co.,  88  Cal.  156,  26  Pac.  104,  state- 
ment as  to  distance  of  buildings,  "so  far  as  known,"  is  not  a  warranty; 
Nat.  Bank  v.  Union  Ins.  Co.,  88  Cal.  504,  22  Am.  St.  Rep.  326,  26  Pac. 
510,  holding  statement  that  premises  have  been  leased  is  no  warranty; 
Rogers  v.  Phenix  Ins.  Co.,  121  Ind.  577,  23  N.  E.  500,  statements  in 
application  construed  as  representations,  though  clause  specifies  them 
as  warranties;  Schmidt  v.  German  etc.  Ins.  Co.,  4  Ind.  App.  344,  30 
N.  E.  941,  forfeiture  within  thirty  days  after  notice  of  nonpayment  of 
premium  requires  actual  notice,  though  publication  stipulated  for;  In- 
diana etc.  Ins.  Co.  v.  Rundell,  7  Ind.  App.  430,  431,  34  N.  E.  589,  hold- 
ing value  of  stallion,  fee  and  mares  served  are  representations,  not 
warranties ;  Kirwan  v.  Van  Camp  Packing  Co.,  12  Ind.  App.  8,  39  N.  E. 
538,  construing  ambiguous  statement  of  quantity  against  one  offering 
for  sale;  Garretson  v.  Equitable  Mut.  Life  etc.  Assn.,  93  Iowa,  409,  61 
N.  W.  954,  by-law  requiring  notice  of  when  dues  are  due,  nonpayment 
without  notice  does  not  avoid;  Collins  v.  Merchants  &  Bankers'  Mutual 
Ins.  Co.,  95  Iowa,  542,  58  Am.  St.  Rep.  440,  64  N.  W.  602,  holding  pro- 
vision herein  against  encumbrance  not  covering  future  encumbrance; 
Goodwin  v.  Provident  Sav.  Life  Assur.  Assn.,  97  Iowa,  233,  59  Am.  St. 
Rep.  416,  32  L.  R.  A.  476,  66  N.  W.  159,  where  provision  in  application 
would  avoid,  that  in  policy  controls;  Northwestern  Mut.  Life  Ins.  Co. 
v.  Woods,  54  Kan.  669,  39  Pac.  191,  holding  applicant  only  bound  to 
good  faith,  though  made  warranties;  Royal  Arcanum  v.  Brashears,  89 
Md.  632,  633,  43  Atl.  869,  statements  not  regarded  as  warranties;  King 
Brick  Mfg.  Co.  v.  Phoenix  Ins.  Co.,  164  Mass.  294,  41  N.  E.  279,  "con- 
stant watch"  is  future  promise,  and  no  warranty  unless  clearly  made 
so;  Grand  Rapids  Electric-Light  etc.  Co.  v.  Fidelity  &  Casualty  Co.,  Ill 
Mich.  152,  69  N.  W.  250,  indemnity -for  employer  requiring  immediate 
notice  on  accident  and  claim,  no  notice  need  be  given  until  damages 
claimed ;  Berry  v.  Haldeman,  111  Mich.  673,  70  N.  W.  327,  applying  rule 
to  authority  of  agent ;  Aetna  Ins.  Co.  v.  Simmons,  49  Neb.  833,  69  N.  W. 
132,  construing  contradictory  clauses  as  no  warranty;  Schultz  v.  Insur- 
ance Co.,  40  Ohio  St.  221,  48  Am.  Rep.  678,  suicide  while  insane  does 
not  forfeit  policy  that  he  shall  not  die  by  his  own  hand;  Schwarzbach 
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v.  Ohio  Valley  Protective  Union,  25  W.  Va.  653,  52  Am.  Rep.  230,  policy 
warranting  answers,  and  providing  if  untrue  in  material  respect  it  is 
void,  answers  are  representations;  Wakefield  v.  Orient  Ins.  Co.,  50  Wis. 
536,  7  N.  W.  649,  policy  void  on  vacancy  in  absence  of  notice  and  in- 
dorsement means  indorsement  of  the  fact,  not  of  consent;  Minnesota 
Title  Ins.  etc.  Co.  v.  Drexel,  70  Fed.  198,  17  C.  C.  A.  56,  and  Pacific 
Mutual  Life  Ins.  Co.  v.  Galbraith,  115  Tenn.  483,  91  S.  W.  207,  both 
arguendo. 

Distinguished  in  Texas  &  P.  R.  R.  Co.  v.  Reiss,  183  U.  S.  626,  46 
L.  Ed.  360,  22  Sup.  Ct.  255,  holding  carrier  unloading  cotton  on  own 
pier  without  notifying  connecting  carrier  not  exempt  from  liability  as 
for  property  awaiting  further  conveyance;  Powell  v.  North  State  Mut. 
Life  Ins.  Co.,  153  N.  C.  127,  69  S.  E.  13,  in  suit  on  life  policy  evidence 
is  not  to  be  viewed  most  favorably  to  plaintiff;  East  Carolina  Ry.  Co. 
v.  Maryland  Casualty  Co.,  145  N.  C.  118,  58  S.  E.  907,  908,  contract 
to  indemnify  from  loss  to  servant  by  negligence  of  fellow-servant  re- 
quires proof  that  fellow-servant  causing  loss  was  within  description  in 
policy;  Kelley  v.  Mutual  Life  Ins.  Co.,  75  Fed.  641,  and  Smith  v.  Con- 
necticut Mut.  Benefit  Assn.,  16  Tex.  Civ.  App.  612,  43  S.  W.  828,  where 
no  ambiguity,  rule  does  not  apply;  Providence  Life  Assur.  Soc.  v.  Reut- 
linger,  58  Ark.  533,  25  S.  W.  837,  answer  is  a  warranty  where  policy 
expressly  so  stipulates;  Continental  Ins.  Co.  v.  Vanlue,  126  Ind.  415, 
10  L.  R.  A.  845,  26  N.  E.  121,  where  forfeiture  is  clearly  provided ;  Weil 
v.  New  York  Life  Ins.  Co.,  47  La.  Ann.  1415,  1422,  17  South.  857,  860, 
warranty  especially  provided  for  must  be  kept,  irrespective  of  mate- 
riality ;  Virginia  etc.  Ins.  Co.  v.  Morgan,  90  Va.  295, 18  S.  E.  193,  state- 
ment that  he  would  keep  books  in  iron  safe  is  warranty,  if  so  provided; 
Blumer  v.  Phoenix  Ins.  Co.,  45  Wis.  641,  holding  answer  that  hands 
slept  in  mill  a  warranty. 

Effect  upon  statement  in  application  for  insurance  of  designation 
thereof  in  contract  as  warranty.    Note,  15  Ann.  Gas.  623. 

Conclusiveness  of  proof  of  loss  as  against  insured  or  beneficiaries. 
Note,  44  L.  R.  A.  858. 

Statements   as  representations,  though  expressly  denominated  as 
warranties.    Note,  11  L.  R.  A.  (N.  S.)  981. 

Rules  for  construing  insurance  policies.     Note,  14  £.  R.  0.  16,  27. 

In  this  case,  special  findings  being  made,  Judgment  on  reversal  was 
ordered  for  plaintiff  in  error. 

Approved  in  Fort  Scott  v.  Hickman,  112  U.  S.  165,  28  L.  Ed.  641, 
5  Sup.  Ct.  64,  where  findings  cover  all  issues. 
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05  U.  8.  679-694,  24  L.  Ed.  558,  FABUNOTON  V.  TENNESSEE. 

Contracts  are  executed  or  executory;  the  first  where  everything  to  be 
done  has  been  done,  requiring  no  consideration;  the  other,  where  something 
remains  to  be  done  by  one  or  both  parties,  requiring  consideration. 

Approved  in  Northrop  v.  Mercantile  Trust  &  Deposit  Co.,  119  Fed. 
973,  holding  refusal  of  one  party  to  executory  contract  to  be  bound 
thereby  gives  other  immediate  rights  of  action  though  some  obligations 
not  yet  matured;  McCutchen  v.  Klaea,  26  Colo.  App.  377,  143  Pac.  144, 
defective  deed  is  executory  contract  to  convey;  De  Bergere  v.  Chaves, 
14  N.  M.  364,  51  L.  R.  A.  (N.  S.)  50,  93  Pac.  764,  instrument  under 
which  possession  of  land  taken  held  to  be  executory  contract  for  giving 
of  deed  on  approval  of  another;  Plunkett  v.  Black,  117  Ind.  17,  19 
N.  E.  538,  compromise  stipulating  for  new  trial  and  judgment  for  plain- 
tiff is  executory ;  dissenting  opinion  in  Gile  v.  Inter-State  Motor  Car  Co., 
27  N.  D.  135,  L.  R.  A.  1916B,  109,  145  N.  W.  743,  majority  holding 
whether  contract  for  sale  of  automobiles  was  unenforceable  while  wholly 
executory  was  not  controlling. 

Provision  forbidding  impairment  applies  to  executed  and  executory 
contracts,  including  charter  of  corporation;  extent  of  impairment  being 
immaterial. 

Approved  in  Board  of  Trustees  of  Whitman  College  v.  Berryman,  156 
Fed.  117,  value  of  right  of  exemption  claimed  given  by  charter  to  col- 
lege determines  jurisdiction  of  Federal  court;  Seaboard  Air  Line  Ry. 
Co.  v.  Railroad  Commission,  155  Fed.  804,  after  foreign  corporation  has 
invested  large  amounts  and  made  contracts  in  purchase  and  lease  of 
railroads,  and  in  carrying  on  commerce  on  faith  of  statutes,  State  can- 
not arbitrarily  alter  terms  on  which  corporation  can  do  business; 
Skaneateles  Water  Works  Co.  v.  Village  of  Skaneateles,  161  N.  Y.  167, 
55  N.  E.  565,  holding  action  of  city  in  taxing  water  corporation  whose 
nonexclusive  franchise  had  expired  to  enable  city  to  build  new  plant 
violated  plaintiff's  contract;  United  States  v.  United  States  Fidelity  etc. 
Co.,  80  Vt.  97,  66  Atl.  814,  act  amendatory  of  statute  providing  person 
furnishing  labor  or  materials  on  contract  work  for  United  States  could 
sue  on  contractor's  bond  held  not  to  affect  rights  acquired  prior  to 
passage ;  dissenting  opinion  in  Word  v.  Southern  Mut.  Ins.  Co.,  112  Ga, 
596,  37  S.  £.  902,  majority  holding  restriction  in  charter  preventing  in- 
surance for  more  than  three-fourths  of  value  not  contract  precluding 
subsequent  legislative  removal  of  restriction;  Smith  v.  Atchison  etc.  R. 
Co.,  64  Fed.  275,  charter  right  of  each  stockholder  to  have  one  vote 
may  not  be  changed;  Franklin  County  Court  v.  Deposit  Bank,  87  Ky. 
382,  385,  9  S.  W.  214,  216,  exemption  from  taxation  for  bonus  cannot 
be  rescinded  unless  right  reserved;  Hinds  v.  Wilcox,  22  Mont.  12,  55 
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Pac.  368,  tax  on  succession  does  not  apply  to  estate  of  one  dying  prior 
to  enactment;  Memphis  v.  Union  &  Planters'  Bank,  91  Tenn.  549,  19 
S.  W.  759,  holding  capital  and  stock  exempt  under  provision  similar 
to  cited  case;  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  692,  43  S.  W. 
117,  exemption  from  privilege  tax  not  included  in  exemption  of  stock, 
dividends,  road  fixtures,  etc. 

Distinguished  in  Cooper  Hospital  v.  Camden,  68  N.  J.  L.  695,  54  Atl. 
421,  holding  exemption  from  taxation  given  in  hospital  charter  not  en- 
forceable where  no  proof  of  acceptance  of  charter  appeared;  Pearsall 
v.  Great  Northern  Ry.  Co.,  161  U.  S.  662,  40  L.  Ed.  844,  16  Sup.  Ct. 
709,  unexecuted  right  to  consolidate  may  be  limited  to  noncompeting 
lines;  Grand  Lodge  F.  &  A.  Masons  v.  New  Orleans,  166  U.  S.  146, 
41  L.  Ed.  952, 17  Sup.  Ct.  524,  act  exempting  hall  of  lodge  from  taxation 
is  no  contract,  but  gratuity. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  87,  88,  89. 

There  being  parties,  consent,  consideration  and  obligation,  there  is  *a 
contract. 

Approved  in  dissenting  opinion  in  Citizens'  Bank  v.  Parker,  192  U.  S. 
90,  48  L.  Ed.  358,  24  Sup.  Ct.  188,  majority  holding  La.  Act  January 
30,  1836,  §  4,  amending  bank  charter,  exempting  capital  stock  from 
taxation  prevented  license  tax  for  carrying  on  business;  Corbin  v. 
Board  of  Commrs.  of  Washington  County,  1  McCrary,  526,  3  Fed.  361, 
statute  providing  for  return  of  money  and  interest  at  irregular  tax 
sale  is  a  contract. 

Power  of  State  to  tax  extends  to   everything  unless  restrained,  and 
exemption  must  be  Indubitably  shown  by  claimant. 

Approved  in  City  of  St.  Louis  v.  United  Railways  Co.,  210  U.  S.  276, 
52  L.  Ed.  1059,  28  Sup.  Ct.  630,  franchise  ordinance  for  street  railway 
held  not  to  contain  any  obligation  not  to  impose  further  license  or  taxes 
on  street  railway  cars;  Bank  of  Commerce  v.  Tennessee,  161  U.  S.  146, 
40  L.  Ed.  649,  16  Sup.  Ct.  460  (reversing  95  Tenn.  226,  227,  228,  229, 
230,  231,  232,  234,  31  S.  W.  995,  996,  997),  exemption  of  capital  stock 
not  extended  to  its  surplus;  Dow  v.  Northern  R.  R.  Co.,  67  N.  H.  49,  36 
Atl.  534,  exemption  must  be  clearly  shown;  Mayor  etc.  of  New  York 
v.  Twenty-third  etc.  R.  Co.,  113  N.  Y.  318,  21  N.  E.  62,  State  may  re- 
quire gross  receipt  percentage  instead  of  license;  Wilmington  etc.  R.  R. 
Co.  v.  Alsbrook,  110  N.  C.  149,  14  S.  E.  653,  exemption  does  not  extend 
to  branch  road  acquired ;  Lee  v.  Sturges,  46  Ohio  St.  159,  2  L.  R.  A.  558, 
19  N.  E.  563,  statute  exempting  shares,  where  capital  pays,  does  not 
apply  to  foreign  corporations;  Memphis  v.  Union  &  Planters'  Bank,  91 
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Term.  550,  19  S.  W.  759,  under  provision  of  cited  case,  stock  and  capital 
exempt;  Memphis  v.  Home  Ins.  Co.,  91  Tenn.  562,  563,  19  S.  W.  1043, 
and  Memphis  v.  Memphis  City  Bank,  91  Tenn.  579,  19  S.  W.  1046,  both 
holding  fixed  tax  on  capital  stock  does  not  exempt  shares;  Knoxville 
etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  693,  43  S.  W.  117,  exemption  from 
privilege  tax  not  included  in  exemption  of  stock  dividend,  road, 
vehicles,  etc. 

Capital  stock  and  snares  are  distinct  things  and  may  both  be  taxed, 
and  It  Is  not  double  taxation. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  190,  60  L.  Ed.  598, 
36  Sup.  Ct.  268,  tax  on  memberships  of  incorporated  exchange  is  dis- 
tinct from  tax  on  assets  of  corporation ;  Hawley  v.  City  of  Maiden,  232 
U.  S.  9,  Ann.  Gas.  19160,  842,  58  L.  Ed.  481,  34  Sup.  Ct.  201,  State  may 
tax  shares  of  corporations  created  by  it  wherever  owned,  in  addition 
to  corporate  property;  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  560, 
50  L.  Ed.  866,  26  Sup.  Ct.  556,  Mich.  Laws  1855,  p.  305,  §  9,  providing 
that  street  railway  shall  pay  annual  tax  on  its  capital  stock  in  lieu 
of  other  taxes,  created  contract  between  State  and  railway;  Roberts  v. 
Automobile  Ins.  Co.,  89  Conn.  186,  93  Atl.  244,  tax  of  one  per  cent  on 
market  price  of  stock  to  be  paid  by  corporation,  with  deduction  of  equal 
amount  from  tax  on  realty  is  franchise  tax  and  not  tax  on  property; 
State  v.  Travelers '  Ins.  Co.,  73  Conn.  275,  47  Atl.  306,  upholding  Conn. 
Gen.  Stats.,  §§  3836,  3916,  taxing  corporation  and  shareholders  and  dis- 
criminating between  resident  and  nonresident  stockholders;  Illinois 
Nat.  Bank  v.  Kinsella,  201  111.  45,  66  N.  E.  342,  upholding  under  Hurds' 
Rev*  Stats.  1899,  pp.  1393,  1399,  1400,  1401,  taxation  of  shares  of  stock 
of  bank  in  hands  of  stockholders  and  real  estate  of  bank;  German- 
American  Sav.  Bank  v.  Council  of  City  of  Burlington,  118  Iowa,  86,  91 
N.  W.  830,  holding  corporation  purchasing  nontaxable  bonds  and  re- 
solving to  hold  them  as  capital  stock,  liable  to  taxes  thereon  under 
Iowa  Code,  §  1322 ;  Commonwealth  v.  Walch  's  Trustee,  133  Ky.  109,  106 
S.  W.  242,  statute  exempting  stockholders  from  tax  on  shares  of  cor- 
poration paying  tax  on  franchise  and  property  does  not  apply  where 
only  part  of  such  property  is  in  State ,-  Judy  v.  Beckwith,  137  Iowa,  35, 
15  Ann.  Gas.  890,  15  L.  R.  A.  (N.  S.)  142,  114  N.  W.  569,  and  Hawley 
v.  City  of  Maiden,  204  Mass.  140,  90  N.  E.  416,  both  holding  State 
may  tax  shares  of  stock  in  foreign  corporation  owned  in  State ;  Wilkens 
Co.  v.  Baltimore,  103  Md.  313,  63  Atl.  565,  upholding  assessment  of  cor- 
poration's personalty  permanently  located  in  State,  though  shares  of 
stock  held  by  residents  also  taxed ;  In  re  First  Nat.  Bank,  25  N.  D.  641, 
L.  R.  A.  1915C,  386, 146  N.  W.  1067,  State  may  assess  to  bank  its  realty 
in  which  capital  is  invested,  as  well  as  shares  of  stock  to  shareholders ; 
Phillips  v.  City  of  Portsmouth,  115  Va,  189,  78  S.  E.  654,  tax  on  capital 
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stock  of  water  company,  which  is  entirely  invested  in  waterworks  neces- 
sary to  supply  water,  is  tax  on  property  necessary  to  supply  water, 
under  contract  with  city  for  increased  payments  for  water  to  cover  tax 
on  such  property;  Allen  v.  Commonwealth,  98  Va.  84,  34  S.  E.  982, 
holding  under  Va.  Act  February  14,  1898,  shares  of  stock  not  exempted 
from  taxation,  being  no  part  of  capital  of  business;  Dewing  v.  Perdi- 
caries,  96  U.  S.  196,  24  L.  Ed.  655,  in  suit  to  recover  shares  transferred, 
owner  may  sue,  and  corporation  is  a  proper  party;  Sturges  v.  Carter, 
114  U.  S.  521,  29  L.  Ed.  244,  5  Sup.  Ct.  1019,  exempting  shares  from 
taxation,  where  capital  stock  is  taxed,  does  not  apply  to  shares  of  for- 
eign corporation;  Bank  of  Commerce  v.  Tennessee,  161  U.  S.  146,  40 
L.  Ed.  649,  16  Sup.  Ct.  460  (reversing  State  v.  Bank  of  Commerce,  95 
Tenn.  226,  227,  228,  229,  230,  231,  232,  234,  31  S.  W.  995,  996,  997), 
reaffirming  cited  case  in  spite  of  misquotation  of  exemption  therein; 
Albany  City  Nat.*  Bank  v.  Maher,  19  Blatchf.  179,  6  Fed.  420,  higher 
assessment  on  shares  of  national  bank  than  on  stock  and  property  of 
other  corporation  does  not  violate  section  5219  of  the  Revised  Statutes; 
Mercantile  Nat.  Bank  v.  New  York,  28  Fed.  784,  shares  of  State  banks 
taxed,  but  not  capital,  it  is  no  discrimination  to  tax  shares  of  national 
banks,  capital  being  exempt;  Tennessee  v.  Bank  of  Commerce,  53  Fed. 
746,  exemption  of  cited  case  extends  to  property  of  the  corporation  and 
its  increased  capital;  Western  Union  Tel.  Co.  v.  Poe,  61  Fed.  461,  tax 
on  property  determined  by  aggregate  value  of  shares  is  invalid,  as  it 
involves  matter  not  taxable  by  State;  Hamor  v.  Taylor-Rice  Engineer- 
ing Co.,  84  Fed.  396,  corporation  may  only  buy  its  own  shares  with  net 
profits;  Citizens'  Bank  v.  Bouny,  32  La.  Ann.  242,  assumed  that  ex- 
emption of  capital  from  taxation  does  not  apply  to  shares;  State  v. 
Simmons,  70  Miss.  501,  12  South.  480,  corporation  taxable  on  the  value 
of  its  capital  stock,  individuals  not  taxed  on  shares ;  Hen-man  v.  Gutten- 
berg,  62  N.  J.  L.  616,  43  Atl.  707,  those  paying  their  share  of  special 
assessments  must  also  pay  for  bonds  issued  to  pay  rest;  Bradley  v. 
Bauder,  36  Ohio  St.  35,  38  Am.  Rep.  549,  owner  of  shares  of  foreign 
corporation  liable  for  tax,  though  capital  is  taxed  where  it  is  located; 
Lee  v.  Sturges,  46  Ohio  St.  162,  statute  exempting  shares,  where  capital 
pays,  does  not  apply  to  foreign  corporation;  Memphis  v.  Union  Plant- 
ers '  Bank,  91  Tenn.  550,  552,  19  S.  W.  759,  under  provision  of  cited 
case,  both  capital  and  stock  exempt;  Memphis  \.  Home  Ins.  Co.,  91 
Tenn.  561, 19  S.  W.  1043,  and  Memphis  v.  Memphis  City  Bank,  91  Tenn. 
578,  19  S.  W.  1046,  both  holding  fixed  tax  on  capital  stock  does  not 
exempt  shares;  South  Nashville  Street  R.  R.  v.  Morrow,  87  Tenn.  420, 
2  L.  R.  A.  858,  11  S.  W.  351,  corporation  compelled  to  pay  on  property 
and  stockholders  on  shares  is  valid;  State  Bank  v.  Richmond,  79  Va. 
116,  and  Commonwealth  v.  Charlottesville  Perpetual  Bldg.  etc.  Co.,  90 
Va.  792,  44  Am.  St.  Rep.  951,  20  S.  E.  365,  both  allowing  tax  on  both 
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capital  stock  and  shares;  Ohio  Valley  Building  etc.  Assn.  v.  County 
Court,  42  W.  Va.  819,  26  S.  E.  203,  building  and  loan  association  not 
assessed  with  capital  stock,  but  members  on  shares. 

Distinguished  in  State  v.  Graybeal,  60  W.  Va.  366,  55  S.  E.  401,  bank 
owning  stock  of  corporation  which  has  elected  to  have  capital,  surplus 
and  profits  assessed  to  it,  is  entitled  to  have  full  value  of  such  shares 
deducted  in  fixing  value  of  capital  stock ;  New  Orleans  v.  Houston,  119 
U.  S.  277,  80  L.  Ed.  415,  7  Sup.  Ct.  205,  tax  on  shares  paid  by  corpora- 
tion irrespective  of  dividends  is  tax  on  corporation,  and  in  violation  of 
charter  exemption;  Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S.  681, 
43  L.  Ed.  857,  19  Sup.  Ct.  542,  only  shares  and  real  estate  of  national 
bank  may  be  taxed. 

Taxation  of  shares  of  stock  and  capital  stock  or  property  of  cor- 
poration as  constituting  double  taxation.    Note,  7  Ann.  Cas.  1195. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Rep.  459. 

Liability  to  taxation  within  State  of  shares  of  stock  of  foreign 
corporation.    Note,  Ann.  Oas.  1916C,  830. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  521,  589. 

Capital  stock  is  basis  of  business,  which  cannot  be  increased  or 
diminished  without  legal  authority.  It  is  a  trust  fund,  held  by  corpora- 
tion as  trustee,  and  on  failure  or  dissolution  is  administered  by  equity  for 
creditors  and  stockholders. 

Approved  in  Scottish  Union  etc.  Ins.  Co.  v.  Bowland,  196  U.  S.  626, 
49  L.  Ed.  626,  25  Sup.  Ct.  345,  bonds  in  which  foreign  insurance  com- 
pany is  required  to  invest  capital  stock  to  be  deposited  with  insurance 
superintendent  as  condition  of  doing  business  are  personal  property 
within  Ohio  Rev.  Stats.,  §§  2730,  2744;  Coleman  v.  Tepel,  230  Fed.  67, 
purchase  of  its  own  stock  by  corporation  so  as  to  render  it  insolvent 
is  ultra  vires  as  to  creditors;  Union  Pac.  Life  Ins.  Co.  v.  Ferguson,  64 
Or.  399,  43  L.  R.  A.  (N.  S.)  958,  129  Pac.  530,  in  determining  whether 
insurance  company  has  required  unimpaired  capital  necessary  to  do 
business,  capital  means  capital  stock,  and  does  not  include  surplus; 
Hamor  v.  Taylor-Rice  Engineering  Co.,  84  Fed.  397,  may  only  purchase 
its  own  stock  with  net  profits;  San  Francisco  v.  Spring  Valley  Water 
Works,  63  Cal.  532/  shares  owned  and  held  by  others  not  liable  for 
taxes  on  capital  of  corporation;  District  v.  Greenfield,  64  N.  H.  85,  6 
Atl.  485,  school  district  holds  its  property  in  trust;  Jones  v.  Davis,  35 
Ohio  St.  477,  capital  stock  required  to  be  listed  for  taxation,  shares 
need  not  be  by  owner;  Opinion  of  the  Justices,  66  N.  H.  638,  33  Atl. 
1081,  and  Gilmore  v.  Smathers,  167  N.  C.  446,  83  S.  E.  825,  both 
arguendo. 
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Shareholders  are  cestui*  que  trnstent,  only  entitled  to  dividends,  but 
on  dissolution  to  their  proportion  after  creditors. 

Approved  in  In  re  Culver's  Estate,  145  Iowa,  5,  25  L.  R.  A.  (N.  S.) 
384,  123  N.  W.  745,  share  of  stock  is  interest  in  property  subject  to  in- 
heritance tax;  Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass.  58, 
Ann.  Gas.  19160,  884, 109  N.  E.  895,  stockholder's  right  of  ownership  is 
property  right  distinct  from  various  contractual  rights  to  participate  in 
profits  and  assets ;  First  Nat.  Bank  v.  Treasurer,  25  Fed.  757,  arguendo. 

Identity  of  thing  doubly  taxed  is  not  affected  by  fact  that  in  one  case 
it  is  paid  vicariously  by  bank  and  in  other  by  the  owner  of  shares. 

Approved  in  State  v.  Northern  Pac.  Ry.  Co.,  130  Minn.  382,  153 
N.  W.  852,  where  one  corporation  is  merely  hiring  and  disbursing  agent 
of  another,  its  income  is  not  subject  to  gross  earnings  tax;  State  v. 
St.  Paul  Union  Depot  Co.,  42  Minn.  146,  6  L.  R.  A.  236,  43  N.  W.  842, 
railroads  using  union  depot,  pay  share  of  gross  earnings  as  tax,  pay- 
ment by  depot  is  double  taxation;  dissenting  opinion  in  Pullen  v.  Cor- 
poration Commission,  152  N.  C.  582,  68  S.  E.  171,  majority  holdingrbank 
stock  taxable  at  full  value  after  deducting  assessed  value  of  bank's 
property,  though  capital  invested  in  State  bonds. 

Distinguished  in  Pullen  v.  Corporation  Commission,  152  N.  C.  560,  68 
S.  E.  161,  bank  stock  is  taxable  at  full  value  after  deducting  assessed 
value  of  bank's  property,  though  capital  invested  in  State  bonds,  and 
surplus  is  also  taxable. 

Charter  providing  that  bank  "pay  annual  tax  of  one-half  per  cent 
on  each  share,  in  lieu  of  all  other  taxes,"  an  additional  tax  on  shares  in 
hands  of  stockholders  is  void. 

Approved  in  Union  &  Planters'  Bank  v.  Memphis,  189  U.  S.  75,  47 
L.  Ed.  715,  23  Sup.  Ct.  606,  holding  judgment  of  State  court  sustaining 
exemption  of  bank  from  taxation  is  res  adjudicata  in  State  and  Federal 
courts  only  as  to  taxes  litigated;  dissenting  opinion  in  Freeport  Water 
Co.  v.  Freeport,  180  U.  S.  608,  45  L.  Ed.  692,  21  Sup.  Ct.  501,  majority 
holding  contract  giving  water  company  unrestricted  right  to  fix  rates 
not  authorized  by  111.  Act  April  9,  1872 ;  People 's  Sav.  Bank  v.  Layman, 
134  Fed.  638,  in  assessing  property  of  savings  banks  under  Code  Iowa, 
§  1322,  providing  that  assessment  be  made  on  stock  shares,  fact  that 
part  of  bank's  assets  consist  of  government  bonds  does  not  entitle  bank 
to  deduction  of  such  amount;  Tennessee  v.  Whitworth,  117  U.  S.  136, 
29  L.  Ed.  832,  6  Sup.  Ct.  647  (affirming  22  Fed.  80),  capital  stock  for- 
ever exempt,  exempts  it  in  hands  of  holders  and  when  consolidated; 
Mobile  etc.  R.  R.  Co.  v.  Tennessee,  153  U.  S.  500,  503,  38  L.  Ed.  798,  800, 
14  Sup.  Ct.  973,  974,  exemption  from  taxation,  under  Tennessee  Consti- 
tution of  1834,  is  binding;  Bank  of  Commerce  v.  Tennessee,  161  U.  S. 
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140,  141,  142,  145,  40  L.  Ed.  647,  648,  649,  16  Sup.  Ct.*458,  459,  460, 
reversing,  as  against  shareholders,  State  v.  Bank  of  Commerce,  95  Tenn. 
226,  227,  228,  229,  230,  231,  232,  234,  31  S.  W.  995,  996,  997,  reaffirming 
decision  involving  same  matter,  in  spite  of  misquotation  of  exemption; 
New  Orleans  Gas  Light  Co.  v.  Louisiana  Light  etc.  Co.,  115  U.  S.  665, 
29  L.  Ed.  522,  6  Sup.  Ct.  260,  grant  of  exclusive  right  to  lay  pipes  is  a 
contract  on  performance,  which  cannot  be  impaired;  Tennessee  v.  Bank 
of  Commerce,  53  Fed.  750,  751,  752,  exemption  of  cited  case  extends  to 
property  of  corporation  and  its  increased  capital;  State  v.  Dexter  etc. 
R.  R.  Co.,  69  Me.  49,  legislature  may  exempt  corporation  from  taxation ; 
State  Board  of  Assessors  v.  Morris  etc.  R.  R.  Co.,  49  N.  J.  L.  217,  7 
Atl.  837,  holding  similar  exemption  passed  to  lessee;  Hancock  v.  Singer 
Mfg.  Co.,  62  N.  J.  L.  331,  338,  42  L.  R.  A.  857,  859,  41  Atl.  848,  850, 
exemption  of  shares  from  any  tax  whatever  exempts  capital  stock; 
Langdon  v.  Mayor  etc.  of  New  York,  93  N.  Y.  157,  State  may  grant 
rights  on  navigable  water  which  are  inviolable;  State  v.  Butler,  13  Lea, 
406,  under  this  provision  real  estate  used  for  business  not  taxable; 
Memphis  v.  Union  &  Planters'  Bank,  91  Tenn.  553,  555,  19  S.  W.  760, 
similar  provision,  both  capital  and  shares  exempted;  State  v.  Hernando 
etc.  Ins.  Co.,  97  Tenn.  89,  92,  36  S.  W.  722,  723,  and  Union  &  Planters' 
Bank  v.  Memphis,  101  Tenn.  163,  164,  166,  46  S.  W.  560,  both  holding 
provision  does  not  exempt  capital  stock;  New  York  v.  State  Board  of 
Tax  Commrs.,  199  U.  S.  42,  50  L.  Ed.  77,  25  Sup.  Ct.  715,  arguendo. 

Distinguished  in  Union  &  Planters'  Bank  v.  City  of  Memphis,  111 
Fed.  564,  565,  566,  49  C.  C.  A.  455,  holding  provision  in  Tennessee  bank 
charter  requiring  annual  tax  of  one-half  per  cent  on  each  share  sub- 
scribed in  lieu  of  other  taxes  applies  only  to  stockholders ;  City  of  New- 
port v.  Commonwealth,  106  Ky.  453,  51  S.  W.  435,  holding  judgment 
exempting  corporation  from  taxes  for  one  year  not  res  adjudicata  as 
to  suits  involving  taxes  of  another  year;  New  Orleans  City  etc.  R.  Co. 
v.  New  Orleans,  143  U.  S.  195,  36  L.  Ed.  122,  12  Sup.  Ct.  407,  company 
buying  road  from  city  and  paying  a  real  estate  tax  may  be  compelled 
to  pay  license ;  Shelby  County  v.  Union  &  Planters '  Bank,  161  U.  S.  151, 
152,  154,  160,  161,  40  L.  Ed.  652,  653,  655,  16  Sup.  Ct.  558,  559,  /562, 
does  not  prevent  tax  on  capital  stock,  its  surplus  and  accumulations; 
Manistee  etc.  R.  Co.  v.  Railroad  Commrs.,  118  Mich.  351,  76  N.  W.  634, 
law  exempting  railroads  from  tax  for  ten  years  is  no  contract  where 
no  consideration;  Bank  of  Commerce  v.  McGowan,  6  Lea,  705,  holding, 
under  similar  exemption,  that  realty  not  used  for  place  of  business  may 
be  taxed. 

Where  it  would  have  been  easy  for  charter  to  express  an   exception 
and  it  was  not  done  it  will  be  presumed  exception  was  not  Intended. 
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Approved  in  United  States  v.  First  National  Bank,  234  U.  S.  262, 
58  L.  Ed.  1305,  34  Sup.  Ct.  846,  construing  act  of  1906  removing  re- 
strictions on  alienation  of  Chippewa  allotments  as  to  mixed  bloods  to 
apply  to  all  degrees  of  mixed  bloods. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  684. 

Power  of  State  legislature  to  exempt  from  taxation.    Note,  19 
L.  R.  A.  77,  78. 

Miscellaneous.  Cited  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216 
U.  S.  429,  54  L.  Ed.  555,  30  Sup.  Ct.  242,  stating  principal  case  did  not 
decide  question  involved  in  citing  case;  Newport  v.  Commonwealth,  106 
Ky.  434,  45  L.  R.  A.  524,  51  S.  W.  435,  quoting  Tennessee  case,  that  tax 
sued  being  for  other  years  it  is  not  res  adjudicata. 

DUNSOOMB  V.  TENNESSEE,  WICKS  v.  SAME,  NEELY  ▼.  SAME,  HILL 
Y.  SAME,  96  U.  8.  690,  24  L.  Ed.  561. 

Adjudged  in  conformity  with  Farrington  v.  Tennessee,  96  U.  8.  679- 
694,  24  L.  Ed.  668. 

Cited  in  State  v.  Bank  of  Commerce,  95  Tenn.  229,  31  S.  W.  995,  as 
being  same  as  Farrington  v.  Tennessee. 

95  U.  S.  694-697,  24  L.  Ed.  640,  THOMPSON  ▼.  BUTLER* 

Where  writ  of  error  is  by  defendant,  in  absence  of  counterclaim  ex 
setoff  the  amount  In  controversy  is  fixed  by  Judgment. 

Approved  in  Lamar  v.  Micou,  104  U.  S.  465,  26  L.  Ed.  775,  following 
rule. 

It  is  presumed  that  trial  court  would  not  allow  remitter  of  damages 
to  defeat  appellate  jurisdiction  in  meritorious  case. 

Approved  in  Ward  v.  Evans,  49  W.  Va.  187,  38  S.  E.  524,  holding 
refusing  writ  of  prohibition  to  restrain  enforcement  of  judgment  for 
less  than  appealable  amount;  Rogers  v.  Bowerman,  22  Blatchf.  462,  21 
Fed.  284,  disallowing  reduction  of  verdict;  Austin  v.  Northern  Pac. 
R.  Co.,  34  Minn.  474,  26  N.  W.  608,  allowing  amendment  increasing 
demand  after  evidence  introduced  not  presumed  originally  small  to 
prevent  removal ;  Fink  v.  Denny,  75  Va.  668,  assignment  pending  action 
presumed  in  good  faith  and  not  to  make  jurisdictional  amount;  North- 
ern Pac.  R.  R.  Co.  v.  Austin,  135  U.  S.  318,  34  L.  Ed.  219,  10  Sup.  Ct. 
760,  and  Powers  v.  Chesapeake  etc.  Ry.  Co.,  65  Fed.  135,  arguendo. 

Where,  before  judgment  below,  verdict  is  remitted  to  less  than  juris- 
dictional amount  in  Supreme  Court,  writ  of  error  will  be  dismissed. 
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Approved  in  New  York  Continental  Jewell  Filtration  Co.  v.  Wyn- 
coop,  207  U.  S.  582,  52  L.  Ed.  350,  28  Sup.  Ct.  259,  dismissing  writ  of 
error  for  want  of  jurisdiction;  Anderson  v.  Western  Union  Tel.  Co., 
218  Fed.  80,  where  claim  reduced  below  jurisdictional  amount  before 
removal  to  Federal  court  right  to  removal  was  lost;  Royal  Ins.  Co.  v. 
Stoddard,  201  Fed.  916, 120  C.  C.  A.  434,  Federal  court  has  no  jurisdic- 
tion when  claim  is  for  two  thousand  dollars  even;  Alabama  etc.  life 
Ins.  Co.  v.  Nichols,  109  U.  S.  233,  234,  27  L.  Ed.  916,  3  Sup.  Ct.  121, 
First  Nat.  Bank  v.  Redick,  110  U.  S.  224,  28  L.  Ed.  124,  3  Sup.  Ct.  640, 
and  Northwestern  Life  Ins.  Co.  v.  Martin,  154  U.  S.  640,  24  L.  Ed.  542, 
14  Sup.  Ct.  1181,  all  dismissing  writ ;  Opelika  v.  Daniel,  109  U.  S.  109, 
27  L.  Ed.  874,  3  Sup.  Ct.  71,  allowing  amendment  to  reduce  amount 
claimed  below  jurisdictional  amount,  and  dismissing  writ;  Pacific 
Postal  Tel.  Co.  v.  O'Connor,  128  U.  S.  395,  82  L.  Ed.  488,  9  Sup.  Ct. 
112,  allowing  remittitur  after  direction  of  entry  of  judgment  on  ver- 
dict; Maine  v.  Gilman,  11  Fed.  216,  amendment  in  State  court,  reducing 
below  jurisdictional  amount,  cause  must  be  remanded ;  Smith  v.  Memphis 
etc.  R.  R.  Co.,  18  Fed.  311,  disallowing  remittitur  of  part  of  verdict; 
Robostelli  v.  New  York  etc.  R.  Co.,  34  Fed.  721,  allowing  remittitur; 
Nussbaum  v.  Northern  Ins.  Co.,  40  Fed.  337,  allowing  amendment  re- 
ducing amount  demanded;  Little  Rock  etc.  Ry.  Co.  v.  Barker,  39  Ark. 
507,  excessive  verdict  in  tort  cured  by  remittitur;  Wimbush  v.  Chin- 
ault,  58  Miss.  237,  allowing  remittitur  below  jurisdictional  amount  of 
appellate  court,  where  deemed  excessive  by  trial  judge. 

Distinguished  in  New  York  Elevated  R.  R.  Co.  v.  Fifth  Nat.  Bank, 
118  U.  S.  610,  80  L.  Ed.  260,  7  Sup.  Ct.  24,  jurisdiction  attaching  in 
Supreme  Court  cannot  be  defeated  by  waiving  part  of  judgment. 

One  owing  debt  may  pay  in  gold  or  legal  tender,  unless  something  to 
contrary  in  obligation. 

Approved  in  Knox  v.  Gerhauser,  3  Mont.  280,  judgment  should  fol- 
low verdict  as  to  alternate  amounts  fixed. 

Form  of  judgment  and  procedure  for  payment  in  coin.    Note,  29 
L.  R.  A.  595. 

95  U.  8.  697-703,  24  L.  Ed.  642,  CHICAGO  ETC.  B.  B.  CO.  V.  HOUSTON. 

Failure  of  locomotive  engineer  to  sound  whistle  or  ring  bell  does  not 
relieve  traveler  on  street  from  necessity  of  taking  ordinary  precautions; 
latter  must  listen  and  look  before  crossing  track. 

Approved  in  Carlson  v.  Chicago  etc.  Ry.  Co.,  96  Minn.  508,  105  N.  W. 
557,  Severy  v.  Chicago  etc.  Ry.  Co.,  6  Okl.  161,  50  Pac.  165,  and  Woolf 
v.  Washington  etc.  Nav.  Co.,  37  Wash.  499,  79  Pac  998,  all  following 
rule;  Curtis  v.  Louisville  &  'N.  R.  Co.,  232  Fed.  113,  decedent  held 
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negligent  in  failing  to  observe  approaching  train  at  crossing;  Chicago 
M.  &  St.  P.  Ry.  Co.  v.  Bennett,  181  Fed.  803,  104  C.  C.  A.  309,  plaintiff 
held  negligent  in  failing  to  look  and  listen;  Rich  v.  Chicago  etc.  Ry. 
Co.,  149  Fed.  84,  78  C.  C.  A.  663,  holding  decedent  crossing  railroad 
yards  on  dark  night  contributorily  negligent  where  he  knew  engines 
were  constantly  moving,  though  engine  which,  while  backing,  struck 
him,  had  no  light  on  tender;  Chicago  G.  W.  Ry.  Co.  v.  Smith,  141  Fed. 
931,  73  C.  C.  A.  164,  applying  rule  where  engine  was  running  at  pro- 
hibited speed;  Tower  Lumber  Co.  v.  Brandvold,  141  Fed.  922,  73 
C.  C.  A.  153,  holding  employee  riding  on  logging-car  instead  of  on  flat- 
car  provided  for  men  guilty  of  negligence,  though  foreman  permitted 
him  to  ride  there;  Gipson  v.  Southern  Ry.  Co.,  140  Fed.  412,  applying 
rule  where  one  killed  in  daytime  at  crossing  where  trail  could  be  seen 
for  quarter  'of  mile,  though  train  running  at  unlawful  speed ;  Western 
Union  Telegraph  Co.  v.  Baker,  140  Fed.  319,  72  C.  C.  A.  87,  where  tele- 
gram informing  plaintiff  of  father's  death  delayed,  but  she  learned 
facts  prior  thereto  and  had  time  to  catch  train,  but  did  not  do  so, 
company  not  liable  for  failure  to  attend  funeral;  Southern  Ry.  Co.  v. 
Carroll,  138  Fed.  642,  71  C.  C.  A.  88,  applying  rule  where  traveler  ap- 
proached crossing  at  night  in  carriage  with  drawn  side-curtains;  Dishon 
v.  Cincinnati  etc.  Ry.  Co.,  133  Fed.  478,  66  C.  C.  A.  345,  applying  rule 
where  section-hand  crushed  between  two  cars  on  siding  while  attempt- 
ing to  pass  between  them;  Erie  R.  R.  Co.  v.  Kane,  118  Fed.  234,  55 
C.  C.  A.  129,  holding  violation  of  known  rule  of  employer,  is  contribut- 
ing to  injury,  in  contributory  negligence  in  law ;  Chicago  etc.  R.  R.  Co.  v. 
Rossow,  117  Fed.  493,  54  C.  C.  A.  313,  holding  contributory  negligence 
in  law  where  deceased  with  eyes  and  ears  covered  with  coat  drove  upon 
crossing  without  looking  or  listening;  Mobile  etc.  R.  R.  Co.  v.  Coerver, 
112  Fed.  494,  50  C.  C.  A.  360,  holding  man  familiar  with  crossing,  know- 
ing of  presence  of  switching  freight  train,  driving  on  track  on  walk 
without  stopping  or  looking  conclusively  contributorily  negligent ;  Nein- 
inger  v.  Cowan,  101  Fed.  791,  42  C.  C.  A.  20,  holding  negligence  of 
company  in  omitting  to  keep  watchman  gave  no  excuse  of  action  to 
plaintiff  where  latter  made  no  attempt  to  see  approaching  train ;  Nelson 
v.  New  Orleans  etc.  R.  R.  Co.,  100  Fed.  737,  40  C.  C.  A.  673,  holding 
not  negligence  as  matter  of  law  where  deceased  carrying  mortar  for 
company  was  killed  crossing  track  by  train  rounding  turn  at  forty 
miles  an  hour;  Chesapeake  etc.  Ry.  Co.  v.  King,  99  Fed.  256,  40  C.  C.  A. 
432,  holding  passenger  alighting  from  train  and  using  usual  means  ot 
egress  must  use  ordinary  care;  Stowell  v.  Erie  R.  R.  Co.,  98  Fed.  523, 
39  C.  C.  A.  145,  holding  negligence  of  plaintiff  in  driving  upon  double 
track  behind  passing  trains  without  waiting  to  view  track  bars  recovery 
for  injuries;  St.  Louis  etc.  Ry.  Co.  v.  Johnson,  74  Ark.  376.  86  S.  W. 
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284,  whether  one  crossing  sidetrack  at  dusk,  and  who  was  struck  by 
backing  unlighted  train,  looked  and  listened  sufficiently  and  should  have 
seen  train,  was  for  jury;  Hutson  v.  Southern  California  Ry.  Co.,  150* 
Cal.  704,  89  Pac.  1094,  traveler  has  no  right  to  fail  to  look  and  listen 
on  assumption  that  train  will  be  operated  with  due  care;  Headley  v. 
Denver  etc:  R.  R.  Co.,  60  Colo.  506,  154  Pac.  734,  holding  decedent  neg- 
ligent in  attempting  to  cross  tracks  on  bicycle  immediately  after  pas- 
sage of  one  train  when  struck  by  another,  though  bell  at  crossing  failed 
to  ring;  Walter  v.  Baltimore  etc.  R.  R.  Co.,  6  App.  D.  C.  30,  where  de- 
fendant was  negligent  in  backing  cars  on  crossing  question  of  plaintiff's 
negligence  in  going  on  crossing  held  to  be  for  jury ;  Holohan  v.  Washing- 
ton etc.  R.  R.  Co.,  8  Mackey  (D.  C.)  324,  326,  plaintiff  injured  in  board- 
ing moving  street-car  held  negligence ;  St.  Louis  etc.  R.  R.  Co.  v.  Karns, 
66  Kan.  804,  72  Pac.  235,  holding  for  defendant  where  deceased  walking 
east  was  struck  by  west-bound  train  which  with  use  of  faculties  he  could 
have  seen ;  Holiverson  v.  St.  Louis  etc.  Ry.  Co.,  157  Mo.  229,  57  S.  W. 
773,  holding  no  recovery  though  motorman  negligent  if  not  willfully 
so  where  deceased  walked  upon  track  without  looking  or  listening; 
Gahagan  v.  Boston  etc.  R.  R.  Co.,  70  N.  H.  449,  50  Atl.  150,  holding 
negligence  in  law  where  plaintiff  on  clear  day  with  unobstructed  view 
of  track  for  four  hundred  feet  was  injured  in  crossing;  West  v.  North- 
ern Pac.  Ry.  Co.,  13  N.  D.  228,  229,  100  N.  W.  255,  256,  applying  rule 
where  plaintiff's  servant  knowing  train  was  approaching  at  high  speed 
trotted  horses  across  track  at  place  where  view  of  train  obstructed; 
Benson  v.  New  York  etc.  R.  R.  Co.,  26  R.  I.  407,  59  Atl.  80,  where 
space  in  top  of  end  of  car  cut  out  to  allow  brakeman  to  use  ladder, 
brakeman  running  along  edge  of  top  of  car,  instead  of  using  running- 
board,  and  failing,  owing  to  opening,  is  negligent;  Whaley  v.  Vidal, 
27  S.  D.  635,  132  N.  W.  245,  railroad  held  negligent  in  failing  to  sound 
warning  at  crossing  while  running  through  city  at  excessive  speed; 
Mincey  v.  Louisville  etc.  R.  R.  Co.,  2  Tenn.  Civ.  150,  decedent  partly 
deaf  held  negligent  in  approaching  partly  hidden  track  without  looking; 
Silcock  v.  Rio  Grande  etc.  R.  R.  Co.,  22  Utah,  188,  191,  61  Pac.  567,  568, 
holding  recovery  for  loss  of  team  barred  by  owner's  negligence  in  leav- 
ing them  near  track,  knowing  of  passing  train;  dissenting  opinion  in 
Southern  Electric  Ry.  Co.  v.  Hageman,  121  Fed.  273,  57  C.  C.  A.  348,  up- 
holding instructions  on  conflicting  evidence  motorman  V  duty  to  take 
necessary  steps  to  avoid  collision  and  if  motorman  could  have  averted 
accident  plaintiff's  negligence  no  bar;  Schofield  v.  Chicago  etc.  Ry.  Co., 
114  U.  S.  618,  29  L.  Ed.  225,  5  Sup.  Ct.  1126  (affirming  2  McCrary,  273, 
8  Fed.  491),  Northern  Pac.  R.  R.  Co.  v.  Freeman,  174  U.  S.  382,  43 
L.  Ed.  1016,  19  Sup.  Ct.  764,  Tucker  v.  Duncan,  4  Woods,  654,  9  Fed. 
871,  Holland  v.  Chicago  etc.  R.  Co.,  5  McCrary,  553,  18  Fed.  246,  Rev- 
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nolds  y.  Great  Northern  Ry.  Co.,  69  Fed.  810,  29  L.  R.  A.  697, 16  C.  C.  A. 
435,  Pyle  v.  Clark,  79  Fed.  747,  25  C.  C.  A.  190   (affirming  75  Fed.  646), 
Southern  Ry.  Co.  v.  Smith,  86  Fed.  295,  40  L.  R.  A.  749,  3  C.  C.  A.  58, 
Louisville  etc.  R.  R.  Co.  v.  Webb,  90  Ala.  189,  11  L.  R.  A.  676,  8  South. 
519,  Little  Rock  etc.  Ry.  Co.  v.  Cullen,  54  Ark.  435,  16  S.  W.  170, 
Chicago  etc.  Ry.  Co.  v.  Crisman,  19  Colo.  35,  34  Pac.  288,  Bertelson  v. 
Chicago  etc.  Ry.  Co.,  5  Dak.  322,  40  N.  W.  534,  Indiana  etc.  Ry.  Co.  v. 
Greene,  106  Ind.  284,  55  Am.  Rep.  740,  6  N.  E.  606,  Oleson  v.  Lake 
Shore  etc.  Ry.  Co.,  143  Ind.  413,  82  L.  R.  A.  152,  42  N.  E.  739,  Union 
Pac.  Ry.  Co.  v.  Adams,  33  Kan.  432,  6,  Pac.  532,  Murray  v.  Pont- 
chartrain  R.  R.  Co.,  31  La.  Ann.  492,  Brown  v.  Texas  etc.  Ry.  Co.,  42 
La.  Ann.  355,  21  Am.  St  Rep.  376,  7  South.  684,  State  v.  Maine  Central 
R.  R.  Co.,  76  Me.  368,  49  Am,  Rep.  627,  Baltimore  etc.  R.  R.  Co.  v.  State, 
54  Md.  657,  State  v.  Baltimore  etc.  R.  R.  Co.,  58  Md.  490,  Haas  v.  Grand 
Rapids  etc.  R.  R.  Co.,  47  Mich.  407,  11  N.  W.  219,  Abbett  v.  Chicago 
etc.  Ry.  Co.,  30  Minn.  486,  16  N.  W.  268,  Henze  v.  St.  Louis  etc.  Ry. 
Co.,  71  Mo.  641,  Drain  v.  St.  Louis  etc.  Ry.  Co.,  10  Mo.  App.  536,  Hunter 
v.  Montana  Central  Ry.  Co.,  22  Mont.  532,  57  Pac.  143,  Blaker  v.  Re- 
ceivers, 30  N.  J.  Eq.  243,  Parker  v.  Wilmington  etc.  R.  R.  Co.,  86  N.  C. 
228,  Durbin  v.  Oregon  R.  R.  etc.  Co.,  17  Or.  11,  11  Am.  St-  Rep.  783,  17 
Pac.  8,  Patton  v.  East  Tennessee  etc.  Ry.  Co.,  89  Tcnn.  378,  12  L.  R.  A. 
186,  15  S.  W.  921,  Galveston  H.  etc.  Ry.  Co.  v.  Bracken,  59  Tex.  74,  New 
York  etc.  R.  R.  Co.  v.  Kellam,  83  Va.  860,  3  S.  E.  707,  Norfolk  etc.  R.  R. 
Co.  v.  Stone,  88  Va.  312, 13  S.  E.  433,  Norfolk  etc.  R.  R.  Co.  v.  Wilson,  90 
266, 18  S.  E.  36,  Northern  Pac.  R.  R.  Co.  v.  Holmes,  3  Wash.  Ter.  208,  14 
Pac.  689,  and  Beyel  v.  Newport  News  etc.  R.  R.  Co.,  34  W.  Va.  543,  12 
S.  E.  534,  all  refusing  damages  for  injuries  at  railway  crossing  to  per- 
sons heedlessly  or  recklessly  crossing  tracks;  Delaware  etc.  R.  R.  Co. 
v.  Converse,  139  U.  S.  474,  35  L.  Ed.  216,  11  Sup.  Ct.  571,  Grand  Trunk 
Ry.  Co.  v.  Ives,  144  U.  S.  432,  86  L.  Ed.  494,  12  Sup.  Ct.  688,  Thomas 
v.  Delaware  etc.  R.  R.,  19  Blatchf.  537,  8  Fed.  732,  Cincinnati  etc.  Ry. 
Co.  v.  Farra,  66  Fed.  501,  13  C.  C.  A.  602,  Atchison  etc.  R.  R.  Co.  v. 
Morgan,  43  Kan.  12,  22  Pac.  1000,  and  Chicago  etc.  R.  Co.  v.  Pollard, 
53  Neb.  741,  74  N.  W.  335,  all  awarding  damages  for  death  or  injury 
of  persons  at  railroad  crossings;  Texas  etc.  Ry.  Co.  v.  Gentry,  163 
U.  S.  366,  41  L.  Ed.,  192,  16  Sup.  Ct.  1108,  awarding  damages  and  hold- 
ing law  presumes  that  railroad  employee  looks  and  listens  before  cross- 
ing track  at  night;  Saidana  v.  Galveston  etc.  Ry.  Co.,  43  .Fed.  866, 
applying  rule  in  instructing  jury;   Tucker  v.  Baltimore  etc.   R.   Co. 
59  Fed.  970,  8  C.  C.  A.  416,  and  Missouri  etc.  Ry.  Co.  v.  Moseley,  57 
Fed.  924,  6  C.  C.  A.  641,  both  refusing  recovery  for  injury  while  cross- 
ing railroad  yards;  Louisville  etc.  R.  Co.  v.  East  Tennessee  etc.  Ry. 
Co.,  60  Fed.  996,  9  C.  C.  A.  314,  awarding  damages  for  injury  to  car 
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by  collision;  Cleveland  etc.  Ry.  Co.  v.  Tartt,  64  Fed.  828,  12  C.  C.  A. 
618,  and  Masser  v.  Chicago  etc.  Ry.  Co.,  68  Iowa,  607,  27  N.  W.  779, 
both  refusing  recovery  to  trespassers  on  track;  Louisville  etc.  R.  R. 
Co.  v.  Yniestra,  21  Fla.  735,  Smith  v.  Central  R.  R.  etc.  Co.,  82  Ga. 
805,  10  S.  E.  112,  Richards  v.  Chicago  etc.  Ry.  Co.,  81  Iowa,  432,  47 
N.  W.  64,  Houston  v.  Vicksburg  etc.  R.  R.  Co.,  39  La.  Ann.  799,  2 
South.  565,  Baltimore  etc.  R.  R.  Co.  v.  State,  69  Md.  557,  16  Atl.  213, 
Mobile  etc.  R.  R.  Co.  v.  Stroud,  64  Miss.  794,  2  South.  172,  Candelaria 
v  Atchison  etc.  R.  Co.,  6  N.  M.  275,  27  Pac.  500,  and  Spicer  v.  Chesa- 
peake etc.  Ry.  Co.,  34  W.  Va.  522,  11  L.  R.  A.  390,  12  S.  E.  556,  all 
refusing  recovery  for  injury  to  persons  walking  along  track;  Grand 
Trunk  Ry.  Co.  v.  Baird,  94  Fed.  950,  36  C.  C.  A.  574,  refusing  recovery 
for  injury  to  employee  crossing  track;  Central  R.  R.  Co.  v.  Brinson, 

70  Ga.  228,  refusing  recovery  to  boy  standing  too  near  track  to  watch 
passing  train;  St.  Louis  etc.  Ry.  Co.  v.  Payne,  29  Kan.  168,  refusing 
recovery  for  injury  to  team  left  standing  near  track;  Stahl  v.  Lake 
Shore  etc.  R.  Co.,  117  Mich.  275,  75  N.  W.  630,  refusing"  recovery  for 
injury  by  runaway  team  frightened  by  train;  Stillson  v.  Hannibal  etc. 
R.  R.  Co.,  67  Mo.  676,  refusing  recovery  for  injury  to  child  crossing 
between  cars  blocking  street;  Zimmerman  v.  Hannibal  etc.  R.  R.  Co., 

71  Mo.  489,  refusing  recovery  for  injury  to  deaf  man  at  crossing; 
Blackburn  v.  Southern  Pac.  Co.,  34  Or.  216,  55  Pa\;.  226,  refusing  re- 
covery to  person  crossing  without  looking,  although  train  was  running 
too  fast;  Ormsbee  v.  Boston  etc.  R.  R.  Co.,  14  R.  I.  103,  51  Am.  Rep. 
355,  refusing  recovery  for  death  of  deaf  man  crossing  track  without 
looking ;  Magoon  v.  Boston  etc.  R.  Co.,  67  Vt.  186,  .31  Atl.  158,  refus- 
ing recovery  to  person  climbing  between  cars  standing  across  street; 
White  v.  Chicago  etc.  R.  Co.,  102  Wis.  495,  78  N.  W.  587,  refusing 
recovery  to  person  crossing  track  without  looking,  although  gates  were 
open;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Barker,  77  Fed. 
814,  23  C.  C.  A.  475,  majority  awarding  damages  for  injury  at  cross- 
ing; dissenting  opinion  in  Bates  v.  Fremont  etc.  R.  Co.,  4  S.  D.  407, 
57  N.  W.  76,  majority  holding  jury  must  determine  contributory  negli- 
gence in  driving  stock  across  track  without  looking;  dissenting  opinion 
in  Chesapeake  etc.  R.  Co.  v.  Foster,  88  Tenn.  683, 14  S.  W.  428,  majority 
holding  railroad  liable  for  nonobservance  of  statutory  precautions,  not- 
withstanding contributory  negligence.  - 

Distinguished  in  Denver  etc.  R.  R.  Co.  v.  Ryan,  17  Colo.  101,  28  Pac. 
80,  awarding  damages  where  signals  required  by  ordinance  were  not 
given  at  crossing. 

Contributory  negligence.    Note,  50  Am.  Rep.  655. 

Failure  of  railroad  company  to  give  statutory  signals  on  approach- 
ing crossing  as  excuse  for  traveler's  contributory  negligence. 
Note,  6  Ann.  Gas.  80. 


1086  CHICAGO  ETC.  R.  R.  CO.  v.  HOUSTON.    95  U.  S.  697-703 

One  who  crosses  track  without  listening  or  looking  for  trains,  or,  on 
seeing  train  coming,  undertakes  to  cross,  cannot  recover  for  injuries  sus- 
tained.   If  one  takes  such  risks  he  must  bear  the  consequences. 

Approved  in  Chicago  &  N.  W.  Ry.  Co.  v.  Andrews,  130  Fed.  72,  74,  64 
C.  C.  A.  399,  following  rule ;  Baltimore  &  Potomac  R.  R.  v.  Cumberland, 
176  U.  S.  241,  44  L.  Ed.  452,  20  Sup.  Ct.  383,  holding  person  crossing 
tracks  on  level  with  street  may  do  so  anywhere  and  not  be  ipso  facto 
negligent,  question  being  for  jury;  Winfrey  v.  Missouri  K.  &  T.  Ry. 
Co.,  194  Fed.  813,  114  C.  C.  A.  218,  passenger  struck  by  train  after 
alighting  held  negligent;  Northern  Pac.  Ry.  Co.  v.  Tracy,  191  Fed.  18, 
111  C.  C.  A.  557,  plaintiff  whose  traction-engine  stalled  on  crossing  held 
negligent  in  failing  to  warn  approaching  train  to  prevent  collision;  St. 
Louis  &  S.  F.  R.  Co.  v.  Cundieff,  171  Fed.  326,  96  C.  C.  A.  211,  railroad 
man  held  negligent  in  crossing  track  in  fog,  when  struck  by  slowly  mov- 
ing car;  Chicago  B.  &  Q.  R.  Co.  v.  Munger,  168  Fed.  692,  94  C.  C.  A. 
176,  decedent  held  negligent  in  not  stopping  to  look  at  crossing  in  fog; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Baldwin,  164  Fed.  829,  830,  90  C.  C.  A.  630, 
superintendent  killed  by  being  struck  from  behind  by  train  while  walk- 
ing on  right-hand  track  to  pass  another  train  held  negligent;  Casey  v. 
Chicago  etc.  Ry.  Co.,  157  Fed.  68,  84  C.  C.  A.  570,  conductor  of  street- 
car going  on  railroad  tracks  to  give  signal  to  cross  held  negligent  in 
standing  on  track  without  observing  approaching  train;  Northern  Pae. 
Ry.  Co.  v.  Jones,  144  Fed.  50,  75  C.  C.  A.  205,  applying  rule  where  plain- 
tiff injured  while  walking  along  railroad  track;  Gilbert  v.  Burlington 
etc.  Ry.  Co.,  128  Fed.  533,  536,  63  C.  C.  A.  27,  denying  recovery  for 
injury  received  in  uncoupling  cars  by  going  between  them  instead  of 
using  lever  provided  for  that  purpose;  Dun  worth  v.  Grand  Trunk  etc. 
Ry.  Co.,  127  Fed.  369,  62  C.  C.  A.  225,  holding  street-car  conductor  neg- 
ligent where  in  looking  for  approaching  train  in  one  direction  he  stood 
on  track  and  was  killed  by  train  from  other  direction;  Hemingway  v. 
Illinois  Cent.  R.  R.  Co.,  114  Fed.  848,  52  C.  C.  A.  477,  holding  no  negli- 
gence in  law  where  travelers  looked  and  listened  and  approached  slowly 
on  dark  night  and  were  struck  by  train  at  excess  speed ;  State  Trust  Co. 
v.  Kansas  City  etc.  Ry.  Co.,  Ill  Fed.  771,  49  C.  C.  A.  598,  holding  negli- 
gence in  law  in  employee  deliberately  walking  over  trestle  toward  ap- 
proaching engine  instead  of  remaining  on  switch;  McCann  v.  Chicago 
etc.  Ry.  Co.,  105  Fed.  483,  44  C.  C.  A.  566,  holding  negligence  in  law 
where  plaintiff  stood  between  tracks  knowing  trains  met  there  leaving 
only  twenty  inches  space  between;  Gilbert  v.  Erie  R.  R.  Co.,  97  Fed. 
749,  38  C.  C.  A.  408,  holding  recovery  for  death  of  decedent  killed  by 
train  where  deceased  approached  crossing  in  covered  buggy  after  seeing 
train;  Ledbetter  v.  St.  Louis  etc.  Ry.  Co.,  184  Ala.  464,  63  South.  989, 
where  deceased  struck  by  engine  running  tender  first  without  light  in 
front,  question  of  deceased's  negligence  was  for  jury;  Chicago  etc.  Ry. 
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Co.  v.  Bunch,  82  Ark.  525,  102  S.  W.  370,  decedent  going  on  right  of 
way  held  negligent  when  train  approached  in  fall  view  and  sounded 
warnings;  Capital  Traction  Co.  v.  Crump,  35  App.  D.  C.  184,  driver  of 
automobile  riding  under  hood  not  negligent  as  matter  of  law  in  failing 
to  look  back  to  observe  approach  of  street-car;  Baltimore  etc.  R.  R.  Co. 
v.  Golway,  6  App.  D.  C.  165,  question  of  decedent's  negligence  at  point 
used  as  crossing  held  to  be  for  jury;  Wheeler  v.  Oregon  etc.  Naviga- 
tion Co.,  16  Idaho,  396,  102  Pac.  354,  whether  plaintiff  negligent  in  step- 
ping on  track  without  looking  in  order  to  avoid  fractious  team  held  for 
jury;  Lake  Erie  etc.  R.  R.  Co.  v.  Pence,  24  Ind.  App.  21,  55  N.  E.  1038, 
holding  recovery  barred  by  negligence  in  deliberately  crossing  ahead  of 
approaching  train  though  train  exceeding  statutory  speed;  Day  v.  Boston 
etc.  R.  R.  Co.,  97  Me.  533,  55  Atl.  422,  holding  no  recovery  where  plain- 
tiff saw  or  heard  approaching  train  but  overestimated  distance  and  tried 
to  cross;  Chesapeake  Beach  Ry.  Co.  v.  Donahue,.  107  Md.  126,  68  Atl. 
509,  one  walking  on  main  track  knowing  train  is  past  due  held  negli- 
gent ;  Storrs  v.  Grand  Trunk  etc.  Ry.  Co.,  142  Mich.  381,  105  N.  W.  766, 
where  plaintiff,  on  approaching  crossing,  saw  steam  from  engine  and 
heard  whistle,  though  he  could  not  see  train,  whipped  up  horses  to  cross, 
he  was  negligent;  Raiolo  v.  Northern  Pac.  Ry.  Co.,  108  Minn.  434,  122 
N.  W.  490,  plaintiff  held  negligent  as  matter  of  law  in  approaching  place 
never  used  as  crossing  where  track  hidden  by  wall ;  Gilliland  v.  Middle- 
sex &  Somerset  Tract.  Co.,  67  N.  J.  L.  545,  52  Atl.  694,  holding  contribu- 
tory negligence  in  law  where  deceased  frying  to  cross  in  front  of  street- 
car tripped  on  rail  and  was  run  over;  De  Padilla  v.  Atchison  etc.  Ry. 
Co.,  16  N.  M.  595,  120  Pac.  729,  decedent  presumed  to  have  looked  and 
listened  in  going  on  crossing  and  recovery  upheld ;  Price  v.  Pecos  Valley 
etc.  Ry.  Co.,  15  N.  M.  356,  L.  R.  A.  1915B,  827,  110  Pac.  567,  plaintiff 
held  negligent  in  sitting  on  edge  of  platform  next  to  track,  causing  leg 
to  be  crushed  against  platform  by  car;  Davis  v.  Southern  Ry.  Co.,  170 
N.  C.  586,  87  S.  E.  747,  where  plaintiff  walking  on  parallel  track  was 
drawn  by  suction  under  moving  train  and  injured,  railroad  was  not  neg- 
ligent; Treadwell  v.  Atlantic  etc.  R.  R.  Co.,  169  N.  C.  698,  86  S.  E.  619, 
licensee  on  track  cannot  excuse  failure  to  use  precaution  because  train 
was  not  running  on  regular  schedule;  Ward  v.  Atlantic  etc.  R.  Co.,  167 
N.  C.  154,  158,  83  S.  E.  329,  331,  licensee  held  negligent  in  walking  on 
track,  and  not  excused  by  fact  that  near-by  engine  was  exhausting  steam 
from  taking  precautions;  Patterson  v.  Charlotte  Electric  Ry.  etc.  Co., 
160  N.  C.  579,  76  S.  E.  501,  one  attempting  to  cross  in  front  of  rapid 
street-car,  which  he  sees,  is  negligent;  Ovens  v.  City  of  Charlotte,  159 
N.  C.  333,  74  S.  E.  748,  one  driving  carriage  into  stump  near  edge  of 
driveway,  of  which  he  knew,  is  negligent;  Coleman  v.  Atlantic  Coast 
Line  R.  Co.,  153  N.  C.  326,  69  S.  E.  252,  plaintiff  injured  at  crossing  held 
negligent ;  Austin  v.  City  of  Charlotte,  146  N.  C.  339,  59  S.  E.  702,  pedes- 


1087  CHICAGO  ETC.  R.  R.  CO.  v.  HOUSTON.    95  U.  S.  697-703 

trian  held  negligent  in  falling  into  unguarded  street  excavation  of  which 
he  had  knowledge;  Hope  v.  Great  Northern  Ry.  Co.,  19  N.  D.  443,  122 
N.  W.  999,  driver  of  team  held  negligent  under  evidence  as  matter  of 
law  in  approaching  tracks;  Metropolitan  Ry.  Co.  v.  Fonville,  19  Okl. 
287,  91  Pac.  903,  driver  suddenly  turning  team  across  street  railway 
without  looking  is  negligent ;  Texas  etc.  Ry.  Co.  v.  Johnson,  59  Tex.  Civ. 
356,  125  S.  W.  934,  plaintiffs  held  negligent  in  crossing  without  looking, 
knowing  train  was  approaching;  Teakle  v.  San  Pedro  etc.  R.  Co.,  32 
Utah,  290,  10  L.  R.  A.  (N.  S.)  486,  90  Pac.  408,  doctrine  of  last  clear 
chance  applied  where  defendant  negligently  stepped  on  switch  in  front 
of  moving  train;  Carter  v.  Central  Vermont  R.  R.  Co.,  72  Vt.  195,  47 
Atl.  798,  holding  negligence  in  law  where  plaintiff,  a  stranger,  seeing 
sign  at  crossing  deliberately  drove  upon  track,  although  train  gave  no 
signals ;  Imler  v.  Northern  Pacific  Ry.  Co.,  89  Wash.  534,  154  Pac.  1088, 
decedent  held  negligent  in  going  on  tracks  at  dusk  at  point  not  regular 
crossing;  Baker  v.  Tacoma  Eastern  Ry.  Co.,  44  Wash.  580,  87  Pac.  828, 
deceased  held  negligent  in  going  upon  complicated  crossing  without  look- 
ing; Gregg  v.  Northern  Pac.  Ry.  Co.,  49  Wash.  190,  94  Pac.  914,  one 
crossing  track  to  board  train  without  looking  is  negligent  as  matter  of 
law ;  Farley  v.  Norfolk  etc.  Ry.  Co.,  67  W.  Va.  354,  27  L.  R.  A.  (N.  S.) 
1111,  67  S.  E.  1118,  passenger  attempting  to  alight  from  moving  train, 
knowing  danger,  though  relying  on  judgment  of  conductor,  assumes  risk ; 
Melton  v.  Chesapeake  etc.  Ry.  Co.,  64  W.  Va.  171,  61  S.  E.  40,  pedes- 
trian on  track  held  negligent;  White  v.  Minneapolis  etc.  Ry.  Co.,  147 
Wis.  148,  133  N.  W.  151,  plaintiff  held  negligent  in  driving  on  track 
without  looking  or  listening;  dissenting  opinion  in  Chicago  etc.  Ry.  Co. 
v.  Pounds,  1  Ind.  Ter.  70,  35  S.  W.  255,  majority  holding  question  of 
plaintiff's  negligence  at  crossing  was  for  jury;  Schofield  v.  Chicago  etc. 
Ry.  Co.,  114  U.  S.  617,  29  L.  Ed.  225,  5  Sup.  Ct.  1126,  Northern  Pac. 
R.  R.  Co.  v.  Freeman,  174  U.  S.  383,  43  L.  Ed.  1016,  19  Sup.  Ct.  765, 
Horn  v.  Baltimore  etc.  R.  Co.,  54  Fed.  306,  4  C.  C.  A.  346,  Blount  v. 
Grand  Trunk  Ry.  Co.,  61  Fed.  378,  9  C.  C.  A.  526,  MacLeod  v.  Graven, 
*73  Fed.  632,  19  C.  C.  A.  616,  Memphis  etc.  R.  R.  Co.  v.  Martin,  117  Ala. 
386,  23  South.  238,  Little  Rock  etc.  Ry.  Co.  v.  Cullen,  54  Ark.  436,  16 
S.  W.  170,  Bertelson  v.  Chicago  etc.  Ry.  Co.,  5  Dak.  321,  40  N.  W.  533, 
Korrady  v.  Lake  Shore  etc.  Ry.  Co.,  131  Ind.  264,  29  N.  E.  1071,  Atchi- 
son etc.  R.  R.  Co.  v.  Priest,  50  Kan.  22,  31  Pac.  675,  Murray  v.  Pont- 
chartrain  R.  R.  Co.,  31  La.  Ann.  491,  State  v.  Maine  Central  R.  R.  Co., 
77  Me.  544,  1  Atl.  676,  Smith  v.  Maine  Central  R.  R.  Co.',  87  Me.  352, 
32  Atl.  972,  Northern  etc.  Ry.  Co.  v.  State,  54  Md.  125,  Maryland  etc. 
R.  R.  Co.  v.  Neubeur,  62  Md.  400,  Taylor  v.  Missouri  etc.  Ry.  Co.,  86 
Mo.  463,  Maxey  v'.  Missouri  etc.  Ry.  Co.,  113  Mo.  11,  20  S.  W.  656, 
Blaker  v.  Receivers  of  New  Jersey  Midland  Ry.  Co.,  30  N.  J.  Eq.  241, 
Burnett  v.  Easton  etc.  R.  R.  Co.,  61  N.  J.  L.  374.  39  Atl.  663,  New  York 
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etc.  R.  R.  Co.  v.  Kellam,  83  Va.  858,  3  S.  E.  706,  Mark  v.  Petersburg 
R.  R.  Co.,  88  Va.  7,  13  S.  E.  301,  Hogan  v.  Tyler,  90  Va.  21,  17  S.  E. 
723,  Johnson  v.  Chesapeake  etc.  R.  Co.,  91  Va.  179,  21  S.  E.  240,  and 
McCadden  v.  Abbot,  92  Wis.  557,  66  N.  W.  695,  all  refusing  recovery 
for  injury  to  persons  heedlessly  or  recklessly  crossing  railroad  tracks; 
Saldana  v.  Galveston  etc.  Ry.  Co.,  43  Fed.  864,  applying  rule  in  in- 
structing jury ;  St.  Louis  etc.  R.  Co.  v.  Whittle,  74  Fed.  300,  20  C.  C.  A. 
196,  refusing  recovery  for  death  of  person  walking  toward  backing 
train  at  night ;  Chicago  etc.  Ry.  Co.  v.  Pounds,  82  Fed.  219,  27  C.  C.  A. 
112,  refusing  recovery  for  injury  to  deaf  man  not  looking  for  trains; 
Central  R.  R.  etc.  Co.  v.  Letcher,  69  Ala.  110,  44  Am.  Rep.  507,  refusing 
recovery  to  person  alighting  from  moving  train;  Louisville  etc.  R.  R. 
Co.  v.  Crawford,  89  Ala.  244,  8  South.  244,  refusing  recovery  to  flagman 
walking  on  track  without  looking;  Studer  v.  Southern  Pac.  Co.,  121  Cal. 
405,  66  Am.  St  Rep.  43,  53  Pac.  944,  refusing  recovery  to  person  walk- 
ing between  freight-cars ;  Florida  etc.  R.  R.  Co.  v.  Williams,  37  Fla.  420, 
20  South.  563,  refusing  recovery  to  blind  man  injured  at  railroad  cross- 
ing; Howard  v.  Kansas  City  etc.  R.  R.  Co.,  41  Kan.  409,  21  Pac.  269, 
refusing  recovery  for  injury  to  person  by  climbing  over  train  blocking 
crossing;  Tennis  v.  Rapid  Transit  Ry.  Co.,  45  Kan.  508,  25  Pac.  877, 
Baltimore  etc.  R.  R.  Co.  v.  State,  62  Md.  487,  50  Am.  Rep.  235,  State  v. 
Baltimore  etc.  R.  R.  Co.,  69  Md.  498,  9  Am,  St  Rep.  438,  16  Atl.  211, 
and  Lewis  v.  Puget  Sound  etc.  R.  R.  Co.,  4  Wash.  193,  29  Pac.  1063, 
all  refusing  recovery  for  death  or  injury  of  persons  walking  along  track ; 
Childs  v.  New  Orleans  etc.  R.  R.  Co.,  33  La.  Ann.  156,  refusing  recovery 
to  person  run  over  by  street-car;  Weeks  v.  New  Orleans  etc.  R.  R.  Co., 
40  La.  Ann.  805,  8  Am,  St.  Rep.  564,  5  South.  75,  refusing  recovery  to 
person  injured  while  boarding  moving  train ;  Smotherman  v.  St.  Louis 
etc.  Ry.  Co.,  29  Mo.  App.  268,  refusing  recovery  to  person  jarred  from 
caboose  platform,  when  he  should  have  kept  his  seat;  Palys  v.  Erie  Ry. 
Co.,  30  N.  J.  Eq.  609,  refusing  recovery  to  person  attempting  to  cross 
track,  knowing  train  was  due;  Walker  v.  Reidsville,  96  N.  C.  385,  2 
S.  E.  76,  refusing  recovery  to  person  carelessly  falling  into  known  exca- 
vation in  street;  Magoon  v.  Boston  etc.  R.  Co.,  67  Vt.  194,  31  Atl.  161, 
refusing  recovery  to  person  climbing  between  cars  standing  across 
street;  Christensen  v.  Union  Trunk  Line,  6  Wash.  77,  32  Pac.  1019, 
refusing  recovery  for  death  of  person  knowingly  driving  in  front  of 
electric  street-car ;  Conroy  v.  Chicago  etc.  R.  Co.,  96  Wis.  254,  38  L.  R.  A. 
422,  70  N.  W.  490,  refusing  recovery  to  passenger  recklessly  standing 
near  burning  oil-tanks;  dissenting  opinion  in  Cahill  v.  Chicago  etc.  Ry. 
Co.,  74  Fed.  294,  20  C.  C.  A.  184,  majority  reversing  judgment  against 
plaintiff  for  injury  at  crossing;  dissenting  opinion  in  "Walker  v.  Vicks- 
burg  etc.  R.  R.  Co.,  41  La.  Ann.  806,  7  L.  R.  A.  117,  6  South.  920,  ma- 
jority refusing  recovery  for  injury  by  jumping  from  moving  train  not 
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stopping  at  station;  dissenting  opinion  in  Northern  Pae.  R.  R.  Co.  v. 
Holmes,  3  Wash.  Ter.  219,  14  Pac.  694,  majority  applying  rale;  The 
Explorer,  20  Fed.  138,  and  Levy  v.  Carbndelet  Canal  etc.  Co.,  34  La.  Ann. 
182,  both  arguendo. 

Distinguished  in  Baltimore  etc.  R.  R.  Co.  v.  Carrington,  3  App.  D.  C. 
108,  person  approaching  crossing  has  right  to  assume  train  is  not  com- 
ing when  gate  is  open;  dissenting  opinion  in  St.  Louis  &  S.  F.  R.  Co. 
v.  Cundieff,  171  Fed.  330,  332,  334,  336,  96  C.  C.  A.  211,  majority  hold- 
ing  railroad  man  in  crossing  track  in  fog,  and  hit  by  slowly  moving 
train  was  negligent;  Robostelli  v.  New  York  etc.  R.  Co.,  33  Fed.  800, 
awarding  damages  to  passenger  run  over  by  stepping  off  train  upon 
track  alongside;  Chicago  etc.  Ry.  Co.  v.  Netolicky,  67  Fed.  673,  14 
C.  C.  A.  615,  St.  Louis  etc.  Ry.  Co.  v.  Barker,  77  Fed.  813,  23  C.  C.  A. 
475,  and  Northern  Pac.  R.  R.  Co.  v.  Holmes,  3  Wash.  Ter.  552,  18  Pac. 
80,  all  awarding  damages  for  injury  at  railroad  crossing;  Baltimore  etc. 
R.  Co.  v.  Anderson,  85  Fed.  416,  29  C.  C.  A.  235,  awarding  damages  for 
injury  by  catching  foot  in  hole  while  crossing  in  front  of  train;  Gratiot 
v.  Missouri  etc.  Ry.  Co.,  116  Mo.  465,  21  S.  W.  1098,  awarding  damages 
for  injury  at  crossing  where  train  was  running  at  unlawful  speed  and 
not  ringing  bell;  Steele  v.  Northern  Pac.  Ry.  Co.,  21  Wash.  295,  57  Pac. 
822,  awarding  damages  for  injury  at  crossing  by  detached  cars. 

Care  required  of  persons  about  to  cross  railroad  tracks.  Note,  9 
Am.  St.  Ren.  441,  442. 

Right  of  traveler  to  recover  for  injuries  received  in  attempting  to 
cross  railroad  track  ahead  of  train  known  to  be  approaching. 
Note,  21  Ann.  Cas.  1171. 

Where  undisputed  evidence  of  negligence  la  conclusive,  court  may 
direct  a  verdict. 

Approved  in  Murphy  v.  Miif ord  etc.  Ry.  Co.,  210  Fed.  140, 126  C.  C.  A. 
649,  where  passenger  injured  by  breaking  of  bolt  in  seat  of  street-car, 
question  of  defendant's  negligence  held  to  be  for  jury;  Gilbert  v.  Bur- 
lington etc.  Ry.  Co.,  128  Fed.  536,  63  C.  C.  A.  27,  refusing  recovery  for 
brakeman's  injuries  received  in  uncoupling  cars  where  plaintiff  went 
between  cars  instead  of  using  lever  for  that  purpose;  Gilbert  v.  Erie 
R.  R.  Co.,  97  Fed.  750,  38  C.  C.  A.  408,  holding  approaching  crossing  in 
covered  buggy  after  seeing  approaching  train  contributory  negligence 
barring  recovery;  Warner  v.  Baltimore  etc.  R.  R.  Co.,  7  App.  D.  C.  87, 
applying  rule  where  intending  passenger  killed  by  approach  of  train; 
Waldron  v.  Boston  etc.  R.  R.  Co.,  71  N.  H.  364,  52  Atl.  445,  holding 
contributory  negligence  in  law  where  plaintiff  approached  track  with- 
out looking,  evidence  showing  track  visible  two  hundred  feet  and  dis- 
closing ringing  of  bell  and  whistling;  Barber  v.  Harper,  13  N.  M.  514, 

IX— 69 
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86  Pac.  548,  upholding  directed  verdict  in  replevin  suit;  Abernathy  v. 
Southern  Ry.  Co.,  164  N.  C.  98,  80  S.  E.  424,  one  walking  on  track  with 
knowledge  of  custom  of  trains,  without  looking  and  listening,  is  negli- 
gent as  matter  of  law;  Oklahoma  Gas  etc.  Co.  v.  Lukert,  16  Okl.  421, 
84  Pac.  1084,  applying  rule  where  light  wires  broke  and  charged  tele- 
phone wires,  and  decedent  killed  by  contact  with  latter;  Baltimore  etc. 
R.  Co.  v.  Lee,  110  Va.  315,  66  S.  E.  55,  brakeman  stepping  on  platform 
of  coach  without  need,  from  which  he  is  thrown  by  shock  of  expected 
coupling,  is  negligent  as  matter  of  law;  Elliott  v.  Chicago  etc.  Ry.  Co., 
150  U.  S.  246,  37  L.  Ed.  1070, 14  Sup.  Ct.  85,  refusing  recovery  for  death 
of  railroad  employee;  Schofield  v.  Chicago  etc.  Ry.  Co.,  8  Fed.  488,  re- 
fusing recovery  for  injury  at  railroad  crossing;  Missouri  etc.  Ry.  Co. 
v.  Moseley,  57  Fed.  923,  6  C.  C.  A.  641,  refusing  recovery  for  injury 
while  crossing  railroad  yards;  Southern  Pac.  Co.  v.  Johnson,  69  Fed. 
565,  16  C.  C.  A.  317,  and  refusing  recovery  for  death  of  engineer  fall- 
ing from  locomotive;  Claus  v.  Northern  Steamship  Co.,  89  Fed.  647, 
32  C.  C.  A.  282,  directing  verdict  for  defendant  where  plaintiff  was 
guilty  of  contributory  negligence;  Detroit  Crude-Oil  Co.  v.  Grable,  94 
Fed.  82,  36  C.  C.  A.  94,  applying  rule  in  action  for  injury  to  engineer; 
Central  R.  E.  etc.  Co.  v.  Letcher,  69  Ala.  109,  44  Am.  Rep.  506,  refusing 
recovery  for  injury  to  person  alighting  from  moving  train;  Elliot  v. 
Chicago  etc.  Ry.  Co.,  5  Dak.  546,  3  L.  R.  A.  367,  41  N.  W.  762,  refusing 
recovery  for  death  of  foreman  by  cars  making  "flying-switch";  Werk 
v.  Illinois  Steel  Co.,  154  111.  432,  40  N.  E.  444,  refusing  recovery  for 
injury  to  iron-molder  guilty  of  contributory  negligence;  Oleson  v.  Lake 
Shore  etc.  Ry.  Co.,  143  Ind.  409,  32  L.  R.  A.  150,  42  N.  E.  737,  directing 
verdict  for  railroad  defendant  in  absence  of  proof  of  no  contributory 
negligence;  Baltimore  etc.  R.  R.  Co.  v.  State,  69  Md.  559,  16  Atl.  214, 
reversing  judgment  for  plaintiff  without  awarding  new  trial,  in  action 
for  injury  while  walking  on  track;  Powell  v.  Missouri  etc.  Ry.  Co.,  76 
Mo.  83,  applying  rule  to  contributory  negligence  of  plaintiff  injured  at 
railroad  crossing;  Guthrie  v.  Missouri  etc.  R.  Co.,  51  Neb.  751,  71  N.  W. 
723,  Candelaria  v.  Atchison  etc.  R.  Co.,  6  N.  M.  284,  27  Pac.  §03,  and 
Magoon  v.  Boston  etc.  R.  Co.,  67  Vt.  195,  31  Atl.  161,  all  directing  ver- 
dict for  defendant  railroad  where  evidence  of  contributory  negligence 
is  clear;  Swallow  v.  Bain,  7  N.  M.  114,  32  Pac.  504,  holding  court  should 
direct  verdict  for  plaintiff  on  failure  of  defendant's  evidence;  dissent- 
ing opinion  in  New  Orleans  etc.  R.  Co.  v.  Thomas,  60  Fed.  384,  9  C.  C.  A. 
29,  majority  leaving  to  jury  question  of  contributory  negligence  by  rid- 
ing on  top  of  car;  Jacksonville  etc.  Ry.  Co.  v.  Chappell,  21  Fla.  184, 
arguendo. 

Distinguished  in  Swift  &  Co.  v.  Langbein,  127  Fed.  114,  62  C.  C.  A. 
Ill,  sustaining  refusal  to  instruct  that  plaintiff  was  contributorily  negli- 
gent where  in  walking  over  sidewalk  obstructed  during  repair  of  build- 
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ing,  he  stepped  into  cellar  hole;  Southern  Pae.  Co.  v.  Harada,  109  Fed. 
380,  48  C.  C.  A.  423,  holding  where  no  signal  given  by  train,  traveler 
crossed  track  looking  and  listening,  question  of  negligence  for  jury; 
Pyke  v.  City  of  Jamestown,  15  N.  D.  170,  107  N.  W.  363,  negligence  of 
plaintiff  in  falling  on  defective  sidewalk  held  for  jury;  Clark  v.  St. 
Louis  etc.  R.  Co.,  24  Okl.  767,  108  Pac.  363,  question  of  contributory 
negligence  in  going  on  crossing  held  under  evidence  to  be  for  jury; 
Southern  Paci  Co.  v.  Burke,  60  Fed.  715,  717,  9  C.  C.  A.  229,  leaving 
jury  to  determine  negligence  for  injury  to  brakeman;  Solen  v.  Virginia 
etc.  R.  R.  Co.,  13  Nev.  128,  leaving  case  to  jury  where  evidence  is  doubt- 
ful, and  awarding  damages  for  injury  to  person  walking  on  track. 

It  is  error  to  instruct  Jury  upon  assumed  facts,  to  which  no  evidence 
applies. 

Approved  in  Holohan  v.  Washington  etc.  R.  R.  Co.,  8  Mackey  (D.  C), 
326,  and  Louisville  etc.  R.  R.  Co.  v.  Satterwhite,  112  Tenn.  207,  79  S.  W. 
112,  both  following  rule;  Sparks  v.  Oklahoma,  146  Fed.  373,  76  C.  C.  A. 
594,  in  prosecution  for  larceny  where  evidence  showed  defendant  paid 
R.  for  cattle  with  draft  on  commission  house  payable  to  R.'s  order,  and 
latter  sent  draft  to  company  with  directions  to  place  proceeds  in  bank 
to  his  credit,  admission  of  evidence  that  draft  could  not  be  paid  with- 
out indorsement  is  reversible  error;  St.  Louis  etc.  Ry.  Co.  v.  Woodward, 

70  Ark.  443,  69  S.  W.  56,  holding  where  no  evidence  as  to  engineer's 
care,  instruction  based  thereon  was  erroneous;  New  York  etc.  R.  Co.  v. 
Blessing,  67  Fed.  281,  14  C.  C.  A.  394,  applying  rule,  and  refusing  re- 
covery for  injury  at  railroad  crossing;  St.  Louis  etc.  Ry.  Co.  v.  Spencer, 

71  Fed.  94,  awarding  damages  for  injury  to  passenger;  Equitable  Life 
Assur.  Soc.  v.  McElroy,  83  Feti.  642,  18  C.  C.  A.  114,  and  Northwestern 
Mut.  Life  Ins.  Co.  v.  Stevens,  71  Fed.  263,  18  C.  C.  A.  107,  both  apply- 
ing rule  in  action  on  insurance  policy;  Kimball  v.  Borden,  95  Va.  207, 
28  S.  E.  207,  applying  rule  in  action  to  recover  for  fire  set  by  locomo- 
tives; McMechen  v.  McMechen,  17  W.  Va.  712,  holding  instruction  to 
consider  spelling  of  name  proper  in  determining  acknowledgment  of  sig- 
nature to  will;  dissenting  opinion  in  Hallock  v.  United  States,  185  Fed. 
431,  107  C.  C.  A.  487,  majority  approving  instructions  in  action  for 
subornation  of  perjury;  dissenting  opinion  in  Aetna  Indemnity  Co.  v. 
J.  R.  Crowe  etc.  Mining  Co.,  154  Fed.  569,  83  C.  C.  A.  431,  majority 
holding  where  trial  of  alleged  false  issue  was  procured  by  defendant, 
he  could  not  object  on  writ  of  error. 

Withdrawal  of  unreasonable  testimony  from  consideration  of  jury. 
Note,  15  Ann.  Gas.  1194. 

Right  to  withdraw  civil  action  from  jury  for  insufficiency  of  proof. 
Note,  15  E.  R.  0.  71. 
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95  IT.  8.  704-709,  24  L.  Ed.  686,  NEAIi  ▼.  CLARK. 
Gross  negligence  may  be  equal  to  fraud. 
Approved  in  Trustees  of  Mutual  Bldg.  Fund  etc.  Bank  v.  Bossieux, 
4  Hughes,  399,  3  Fed.  829,  trustees  may  recover  from  directors  for  gross 
negligence  under  section  5046,  Revised  Statutes;  Marshall  v.  Farmers 
&  Mechanics '  Savings  Bank,  85  Va.  686,  17  Am.  St.  Rep.  93,  2  L.  R.  A. 
539,  8  S.  E.  591,  directors'  liable  for  defects  of  officer  occurring  through 
their  own  inattention. 

Statutes  are  construed  by  reference  to  context. 
Approved  in  United  States  v.  Salen,  235  U.  S.  249,  59  L.  Ed.  214,  35 
Sup.  Ct.  51,  words  in  tariff  act  used  in  highly  penal  sense  construed  by 
context  in  narrower  sense;  United  States  v.  Baltimore  &  O.  S.  W.  R. 
Co.,  159  Fed.  37,  86  C.  C.  A.  223,  construing  act  relating  to  transporta- 
tion of  livestock  as  to  intervals  for  unloading  and  rest,  and  penalties 
for  violation;  Taylor  v.  Gilman,  23  Blatchf.  327,  24  Fed.  634,  holding 
"chart"  in  copyright  law  does  not  include  tabulated  information ;  North- 
ern Pac.  R.  Co.  v.  Sanders,  47  Fed.  610,  applying  rule  to  railroad  grant 
of  land. 

Act  of  1867,  exempting  from  discharge,  debts  created  in  fiduciary  capa- 
city, or  by  fraud,  means  technical  trusts  and  fraud  in  fact,  not  in  law. 

Approved  in  Bullis  v.  O'Beime,  195  U.  S.  620,  49  L.  Ed.  346,  25  Sup. 
Ct.  118,  State  judgment  based  on  actual  fraud  of  bankrupt  is  not  dis- 
charged by  bankruptcy,  whatever  may  be  form  of  action;  Crawford  v. 
Burke,  195  U.  S.  189,  49  L.  Ed.  152,  25  Sup.  Ct.  9,  under  Bankruptcy 
Act  of  1898,  §  17,  subd.  4,  only  debts  created  by  fraud  of  bankrupt  while 
he  was  acting  as  officer  or  in  fiduciary  capacity  are  excepted  from  dis- 
charge in  bankruptcy;  Forsyth  v.  Vehmeyer,  177  U.  S.  181,  44  L.  Ed. 
725,  20  Sup.  Ct.  625,  holding  representations  that  borrower  has  wood 
piled  and  under  contract  of  sale  is  fraud  against  which  bankruptcy  act 
1867,  does  not  relieve;  Jn  re  Shepardson,  220  Fed.  187,  188,  "fraud" 
as  used  in  bankruptcy  act  of  1898  means  actual  fraud  involving  inten- 
tional wrong;  Hardie  v.  Swafford  Bros.  Dry  Goods  Co.,  165  Fed.  592, 
20  L.  R.  A.  (N.  S.)  785,  91  C.  C.  A.  426,  fraud  of  one  partner  in  pro- 
curing goods  for  firm  is  not  ground  for  denying  discharge  in  bankruptcy 
to  another  not  knowing  of  fraud;  In  re  Collins,  157  Fed.  123,  misrepre- 
sentation occurring  through  mistake  is  not  fraud  barring  discharge ;  Bear 
v.  Chase,  99  Fed.  927,  40  C.  C.  A.  182,  upholding  under  Bankruptcy  Act 
1898,  §  119,  action  of  bankruptcy  court  in  restraining  attaching  credi- 
tors ;  Dilley  v.  Simmons  Nat.  Bank,  108  Ark.  349,  158  g.  W.  146,  under 
amendment  of  1903,  debts  procured  through  fraud  are  not  released  by 
discharge  whether  reduced  to  judgment  or  not;  Louisville  etc.  R.  Co.  v. 
Bryant,  149  Ky.  365,  149  S.  W.  832,  judgment  in  action  by  carrier 


1093  NEAL  v.  CLARK.  95  U.  S.  704-709 

against  bankrupt  for  misdelivery  of  freight  to  him  held  not  to  be  based 
on  fraud,  and  barred  by  discharge;  American  Agricultural  etc.  Co.  v. 
Berry,  110  Me.  531,  Ann.  Oas.  1915A,  1293,  45  L.  R.  A.  (N.  S.)  1106, 
87  Atl.  219,  "fiduciary  capacity"  refers  to  special  trusts  only,  under 
bankruptcy  act  of  1898;  Bryant  v.  Kinyon,  127  Mich.  156,  86  N.  W.  532, 
holding  defendant  appropriating  proceeds  of  wood  previously  sold  to 
him  by  plaintiff,  title  to  remain  in  vendor  till  price  paid,  discharged  by 
bankruptcy  under  Bankruptcy  Act  of  1898,  §  17;  Goodman  v.  Herman, 
172  Mo.  357,  358,  72  S.  W.  550,  holding  debt  arising  from  sale  of  mer- 
chandise induced  by  fraud  not  within  exemption  of  Bankruptcy  Act  of 
1898,  §  17;  Haggerty  v.  Badkin,  72  N.  J.  Eq.  480,  481,  66  Atl.  423,  one 
receiving  money  for  benefit  of  partnership  which  was  immediately  dis- 
solved by  death  holds  same  in  fiduciary  capacity  within  meaning  of 
bankruptcy  act ;  Crosby  v.  Miller,  25  R.  I.  176,  55  Atl.  329,  discharge  in 
bankruptcy  releases  judgment  in  trover;  Flanders  v.  Mullin,  80  Vt.  127, 
12  Ann.  Oas.  1010,  66  Atl.  789,  "willful  and  malicious  injury"  as  bar 
to  discharge  in  bankruptcy  held  to  be  shown  by  close  jail  certificate  in 
action  for  injuries  sustained  when  undergoing  surgical  operation ;  Rowcll 
v.  Ricker,  79  Vt.  556,  66  Atl.  570,  where  sheep  were  obtained  on  pre- 
tense that  buyer  was  to  receive  check  for  larger  amount  on  same  day 
debt  so  incurred  was  not  barred  by  bankruptcy  discharge ;  Ely  v.  Curtis, 
60  N.  H.  513,  and  Upshur  v.  Briscoe,  138  U.  S.  376,  34  L.  Ed.  934,  11 
Sup.  Ct.  317  (affirming  37  La.  Ann.  152),  debt  is  not  created  while  act- 
ing in  "fiduciary  character"  merely  because  trust  reposed  in  debtor  in 
popular  sense;  In  re  Clews,  5  Fed.  Cas.  1048,  debt  really  fraudulent, 
right  not  waived  by  taking  dividend;  In  re  Warne,  12  Fed.  432  (affirm- 
ing 10  Fed.  379),  gift  to  daughter  constructively  fraudulent,  discharge 
not  barred;  In  re  McEachran,  82  Cal.  223,  23  Pac.  48,  fraudulent  mis- 
appropriation is  no  ground  for  opposing  discharge,  as  such  are  not  dis- 
charged; Svanoe  v.  Jurgens,  144  111.  514,  33  N.  E.  957,  agent  selling 
draf ts,  money  not  held  in  trust,  and  is  not  preferred  on  his  death ;  Law- 
rence v.  Harrington,  122  N.  Y.  412,  25  N.  E.  407,  fraud  does  not  cover 
conversion;  Sanders  v.  Sanders,  56  Ark.  589,  20  S.  W.  518,  Hill  v.  Sheib- 
ley,  64  Ga.  532,  and  Moorman  v.  Arthur,  90  Va.  477,  18  S.  E.  878,  all 
arguendo. 

Cited  in  the  following  cases,  holding  suits  on  debts  in  following  cases, 
barred  by  discharge  in  bankruptcy:  Wolf  v.  Stix,  99  U.  S.  7,  25  L.  Ed. 
312,  purchaser  from  bankrupt  giving  bond  on  attachment,  becoming 
bankrupt  himself;  Hennequin  v.  Clews,  111  U.  S.  681,  682,  28  L.  Ed. 
567,  568,  4  Sup.  Ct.  579  (affirming  77  N.  T.  429,  33  Am.  Rep.  643), 
one  hypothecating  securities  pledged  to  him,  and  failing  to  return ;  Noble 
v.  Hammond,  129  U.  S.  68,  69,  32  L  Ed.  623,  9  Sup.  Ct.  236,  237,  one 
collecting  funds  gratuitously  and  depositing  with  his  own;  Maxwell  v. 
Evans,  90  Ind.  597,  46  Am.  Rep.  235,  and  Curtis  v.  Waring,  92  Pa.  St. 
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110  (see  note,  S3  Am.  St.  Rep.  645),  both  so  holding  as  to  partner  not 
participating  in  fraud  of  firm;  Goddin  v.  Neal,  99  Ind.  338,  judgment 
for  money  had,  not  based  on  technical  trust;  Morrison  ▼.  Savage,  56 
Md.  145,  recovery  of  unpaid  stock  subscription;  Grannis  v.  Cubbedge, 
71  Ga.  584,  585,  586,  firm  receiving  bonds  and  agreeing  to  return;  Hill 
v.  Sheibley,  68  Ga.  558,  559,  one  receiving  money  to  invest  failing  to 
return;  Keime  v.  Graff,  14  Fed.  Cas.  219,  In  the  Matter  of  Smith,  9 
Ben.  495,  496,  Fed.  Cas.  12,976,  Chipley  v.  Frierson,  18  Fla.  644,  Georgia 
R.  R.  Co.  v.  Cubbedge,  75  Ga.  323,  and  Scott  v.  Porter  Bros.,  93  Pa.  St. 
41,  39  Am.  Rep.  721,  all  so  holding  as  to  factor  obtaining  proceeds,  and 
not  accounting;  Kaufman  v.  Alexander,  53  Tex.  568,  debt  of  consignee 
not  accounting  for  sales;  Baines  v.  Adams,  33  La.  Ann.  47,  draft,  ac- 
cepted by  factor  with  goods,  but  not  paid;  Woodward  v.  Towne,  127 
Mass.  42,  34  Am.  Rep.  338,  debt  created  by  attorney  in  fact;  Green  v. 
Chilton,  57  Miss.  600,  34  Am.  Rep.  484,  and  Mulock  v.  Byrnes,  129  N.  Y. 
25,  26,  29  N.  E.  244,  both  so  holding  as  to  money  collected  as  agent 
and  not  paid  over;  Gibson  v.  Gorman,  44  N.  J.  L.  327,  suit  on  deposit 
given  auctioneer;  Shattuck  v.  Haworth,  91  Pa.  St.  455,  broker  deposit- 
ing money  in  his  own  name. 

Cited  in  the  following  cases,  holding  suits  on  debts  therein  not  barred 
by  discharge  in  bankruptcy :  Strang  v.  Bradner,  114  U.  S.  559,  29  L.  Ed. 
249,  5  Sup.  Ct.  1040  (affirming  89  N.  Y.  306),  applied  to  debt  of  firm  on 
fraud  of  partner;  Ames  v.  Moir,  138  U.  S.  311,  34  L.  Ed.  954,  11  Sup. 
Ct.  312,  insolvent  calling  for  wines  under  contract  and  shipping  with 
intent  not  to  pay;  Fulton  v.  Hammond,  11  Fed.  294,  agent  converting 
money;  Herrlich  v.  McDonald,  80  Cal.  479,  22  Pac.  301,  dealer  given 
money  to  buy  stock,  converting  proceeds;  Gilreath  v.  Holston  Salt  etc. 
Co.,  67  Ga.  706,  consignee  on  commission  holding  proceeds ;  Peel  v.  Bry- 
son,  72  Ga.  333,  fraudulent  representations  as  to  encumbrances  on  land; 
Desobry  v.  Tete,  31  La.  Ann.  814,  818,  33  Am.  Rep.  233,  factor  receiving 
money  to  invest;  Case  v.  Gorton,  33  Mo.  App.  609,  where  agent  fraudu- 
lently converts  money ;  Cole  v.  Putnam,  61  N.  H.  422,  suit  on  false  rep- 
resentations inducing  acceptance  of  draft;  Grantham  v.  Clark,  62  N.  H. 
427,  collector  of  town  taxes  failing  to  pay  over;  Darling  v.  Woodward, 
54  Vt.  104,  sheep  sold  on  which  is  a  lien,  is  fraud;  Hammond  v.  Noble, 
57  Vt.  202,  collector  of  money  using  it. 

Distinguished  in  Western  Union  Cold  Storage  Co.  v.  Hurd,  116  Fed. 
443,  holding  commission  merchant's  refusal  to  return  overpayment  to 
plaintiff  not  debt  created  by  fraud  exempted,  Bankruptcy  Act  of  1898, 
§  17a ;  Bracken  v.  Milner,  104  Fed.  526,  holding  failure  of  agent  in- 
trusted with  money  to  be  loaned  on  approved  securities  and  proceeds 
and  interest  remitted,  to  remit  not  a  debt  discharged  under  Bankruptcy 
Act  of  1898,  §  17 ;  In  re  Basch,  97  Fed.  761,  holding  debt  due  by  bank- 
rupt as  commission  merchant  not  excepted  from  exemption  of  bank- 


1095  KELLY  v.  CALHOUN.  95  U.  S.  710-714 

ruptcy  statute;  Gee  v.  Gee,  84  Minn.  387,  87  N.  W.  1117,  holding  mis- 
appropriation of  money  by  partner  not  charged  with  trust,  not  within 
exemption  of  Minn.  30  Stat.  550,  §  17,  els.  2,  4;  Eiehenberg  v.  Marcy, 
18  R.  I.  175,  26  Atl.  49,  statute  allowing  arrest  for  fraud  applies  as  well 
to  constructive. 

Bankruptcy-— Fiduciary  debts.    Note,  39  Am.  Rep.  725,  726. 

Fiduciary  debts,  what  are,  within  meaning  of  bankrupt  and  insol- 
vent laws.    Note,  77  Am.  Dec.  386. 

Meaning  of  phrase  "fiduciary  capacity"  as  used  in  section  17  of 
Bankruptcy  Act.    Note,  Aim.  Gas.  1915A,  1295. 

Effect  of  discharge  in  bankruptcy  on  liability  for  fraud  or  obtain- 
ing property  by  false  pretenses  or  representations.  Note,  20  Ann. 
Gas.  308. 

Miscellaneous.  McCormick  v.  Market  Bank,  165  U.  S.  547,  41  L.  Ed. 
820,  17  Sup.  Ct.  435,  cited  to  point  that  ruling  against  defendant  in 
highest  State  court  pleading  discharge,  Supreme  Court  takes  jurisdiction. 
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Substantial  compliance  with  statute  Is  alone  required.    It  Is  aim  of 
court  to  preserve  and  not  destroy  the  instrument. 

Approved  in  Peters  v.  McLaren,  218  Fed.  421,  134  C.  C.  A.  198,  quit- 
claim deed  to  property  by  one  partner  to  another  on  condition  that  he 
arrange  certain  composition  with  firm  creditors  considered  and  held  to 
end  partnership  and  convey  absolutely  without  resulting  trust;  Bank  of 
Dillon  v.  Murchison,  213  Fed.  153,  129  C.  C.  A.  499,  proof  of  execution 
of  chattel  mortgage  by  corporation  held  sufficient  for  record;  National 
Bank  v.  Hill,  226  Fed.  109,  110,  clerk's  certificate  to  corporation  deed 
of  trust  not  showing  proof  of  execution  of  deed  by  corporation  held  in- 
sufficient to  entitle  deed  to  record ;  Hevner  v.  Matthews,  4  App.  D.  C.  391, 
statutes  relating  to  curing  defects  in  acknowledgments  of  deeds  should 
be  liberally  construed;  Black  v.  Aman,  6  Mackey  (D.  C),  138,  acknowl- 
edgment of  deed  by  wife  considered  and  held  insufficient;  American 
Soda  Fountain  Co.  v.  Stolzenbach,  75  N.  J.  L.  723, 127  Am.  St.  Rep.  822, 
16  L.  R.  A.  (N.  S.)  703,  68  Atl.  1079,  affidavit  of  consideration  to  chat- 
tel mortgage  made  by  officer  of  corporation  held  to  show  he  made  it  as 
officer ;  Hurst  v.  Leckie,  97  Va.  563,  75  Am.  St.  Rep.  809,  34  S.  E.  469, 
upholding  under  Va.  Code,  §  2501,  acknowledgment  before  "commissioner 
in  chancery"  without  stating  in  court  of  record;  Hodder  v.  Kentucky 
etc.  Ry.  Co.,  7  Fed.  796,  mortgage  can  be  acknowledged  by  president 
out  of  State;  Einstein's  Sons  v.  Shouse,  24  Fla.  496,  5  South.  382,  hold- 
ing substantial  compliance  sufficient;  Summer  v.  Mitchell,  29  Fla.  214, 
30  Am.  St.  Rep.  120,  14  L.  R.  A.  823, 10  South.  569,  applying  rule  where 
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officer  taking  acknowledgment  was  not  described  in  signature;  Ellison 
v.  Branstrator,  153  Ind.  149,  54  N.  E.  434,  it  will  be  presumed  that  cor- 
porate seal  was  rightly  affixed;  Clinch  River  Veneer  Co.  v.  Kurth,  90 
Va.  744,  19  S.  E.  880,  defectively  executed  deed  may  take  effect  as 
executory  contract;  dissenting  opinion  in  Lincoln  v.  Thompson,  75  Mo. 
636,  majority  holding  variance  between  deed  and  certificate  of  acknowl- 
edgment invalidates;  dissenting  opinion  in  State  v.  Ross,  118  Mo.  74, 
23  S.  W.  210,  majority  holding  special  judge  setting  aside  order  of  regu- 
lar judge  in  vacation,  not  attackable  collaterally. 

Acknowledgment  of  deeds.    Note,  41  Am.  Dec.  169,  176. 

When  defects  in  certificates  of  acknowledgments  are  fatal  and  when 
not.    Note,  108  Am.  St.  Rep.  566,  574. 

Acknowledgment  of  corporate  officers  who  are  stated  personally  known 
to  commissioner,  means  known  as  individuals,  and  as  incumbents  of  the 
office. 

Approved  in  Deseret  Nat.  Bank  v.  Kidman,  25  Utah,  386,  95  Am.  St. 
Rep.  856,  71  Pac.  875,  upholding  acknowledgment  of  chattel  mortgage 
reading  "personally  appeared  before"  instead  of  "personally  known 
to"  prescribed  by  Idaho  Rev.  Stats.,  §  2958. 

There  being  no  statutory  provision  for  acknowledgment  by  corporation, 
officer  affixing  seal  is  the  one  executing  within  statute  requiring  acknowl- 
edgment by  grantor. 

Approved  in  Jinwright  v.  Nelson,  105  Ala.  404,  17  South,  93,  law  as 
to  acknowledgment  of  conveyances  applies  to  corporations;  Bowers  v. 
Hechtman,  45  Minn.  242,  47  N.  W.  793,  secretary  is  proper  officer  to 
be  examined  to  prove  affixing  of  seal  and  authority;  Killingsworth 
v.  Portland  Trust  Co.,  18  Or.  355,  17  Am.  St  Rep.  741,  7  L.  R.  A.  640, 
23  Pac.  68,  corporation  may  act  as  attorney  in  fact  for  another. 

Distinguished  in  Childs  v.  Hurd,  32  W.  Va.  116,  9  S.  E.  381,  affixing 
officer  need  not  acknowledge  where  another  is  appointed  to  do  sow 
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The  authority  of  every  court  Is  restricted  by  the  territorial  limits  of 
the  State  In  which  it  is  established. 

Approved  in  Thorburn  v.  Gates,  225  Fed.  616,  executor  may  not  be 
sued  outside  State  granting  letters,  in  absence  of  State  statute  per- 
mitting it;  Wilson  v.  Braden,  48  W.  Va.  198,  36  S.  E.  367,  holding 
trustee  appointed  or  substituted  in  Maryland  cannot  sell  or  convey  under 
decree  of  such  court  land  situated  in  West  Virginia;  The  Willamette 
Valley,  62  Fed.  301,  holding  custody  of  Oregon  receiver  could  not  hold 
vessel  allowed  to  proceed  from  State;  In  re  Anderson,  94  Fed.  497, 
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holding  marshal  cannot  execute  process  outside  district;  Hayden  v. 
Tale,  46  La.  Ann.  371,  40  Am.  St.  Rep.  241,  12  South.  637,  State  court 
cannot  issue  attachment  against  property  in  other  State;  Texas  etc.  Ry. 
Co.  v.  Gay,  86  Tex.  586,  589,  25  L.  R.  A.  56,  58,  26  S.  W.  603,  605,  can- 
not appoint  receiver  for  property  outside  State. 

Defects  In  affidavit  of  publication  can  only  be  taken  advantage  of  on 
appeal 

■ 

Approved  in  Bull  v.  Campbell,  225  Fed.  929,  following  rule;  Cohen 
v.  Portland  Lodge  No.  142,  B.  P.  0.  E.,  152  Fed.  364,  81  C.  C.  A.  483, 
on  collateral  attack  on  payment  on  publication,  affidavit  for  publication 
is  presumed  to  speak  truth;  McMahan  v.  Noble,  83  Kan.  751,  112  Pac. 
601,  judgment  on  service  by  publication  is  not  void  because  affidavit 
for  publication  good  on  face  was  not  actually  sworn  to;  Moore  Realty 
Co.  v.  Carr,  61  Or.  40,  120  Pac.  744,  irregularity  in  affidavit  for  service 
by  publication  not  subject  to  question  in  collateral  attack  on  decree; 
George  v.  Nowlan,  38  Or.  543,  64  Pac.  3,  holding  under  Hill's  Ann. 
Laws  Or.  §  56,  affidavit  of  summons  by  publication  stating  intent  to 
sell  land  described  in  complaint  not  collaterally  attackable;  Beattie  v. 
Wilkinson,  35' Fed.  650,  and  McFarlane  v.  Cornelius,  43  Or.  519,  73 
Pac.   327,  both   arguendo. 

Statute  requiring  affidavit  of  publication  by  "the  printer,  his  foreman, 
or  his  principal  clerk,"  is  satisfied  by  affidavit  of  editor. 

Approved  in  Herr  v.  Graden,  22  Colo.  App.  519,  127  Pac.  321,  fore- 
man of  mechanical  department  of  newspaper  is  not  "publisher"  or 
"printer"  who  can  make  proof  of  publication  of  notice  of  tax  sale; 
Atwood  v.  Roan,  26  N.  D.  628,  51  L.  R.  A.  (N.  S.)  597,  145  N.  W.  590, 
statement  of  postoffice  address  of  defendant  in  affidavit  of  publication 
is  not  sufficient  as  statement  of  residence;  Taylor  v.  Sutheriin-Meade 
Tobacco  Co.,  107  Va.  789,  14  L.  R.  A.  (N.  S.)  1135,  60  S.  E.  133,  affi- 
davit for  attachment  by  "secretary  and  treasurer"  of  corporation  is 
insufficient  where  statute  requires  it  to  be  by  "plaintiff,  his  agent,  or  at- 
torney"; Palmer  v.  McCormick,  28  Fed.  544,  holding  "proprietor"  and 
"publisher"  synonymous;  Applegate  v.  Lexington  &  Carter  County 
Min.  Co.,  117  U.  S.  271,  29  L.  Ed.  897,  6  Sup.  Ct.  749,  arguendo. 

State  statutes  cannot  operate  extraterrltorlally,  except  so  far  as  is 
allowed  by  comity. 

Approved  in  New  York  Life  Ins.  Co.  v.  Head,  234  U.  S.  162,  58  L.  Ed. 
1264,  34  Sup.  Ct.  879,  State  may  not  extend  operation  of  statutes  into 
other  States  so  as  to  impair  right  of  persons  not  its  citizens  to  make 
contract,  lawful  where  made,  not  operative  in  such  State  (Missouri 
statute  regulating  loans  on  life  policies  cannot  affect  modifying  con- 
tract made  in  another  State  subsequent  to  loan) ;  Atchison  etc.  By. 
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Co.  v.  Sowers,  213  U.  S.  70,  53  L.  Ed.  702,  29  Sup.  Ct.  397,  suit  for 
personal  injuries  sustained  in  New  Mexico  can  be  maintained  in  Texas 
under  conditions  of  new  Mexico  statute,  though  statute  required  suits 
to  be  brought  in  District  Court  of  territory;  Brown  v.  Fletcher's  Estate, 
210  U.  S.  89,  52  L.  Ed.  970,  28  Sup.  Ct.  702,  where  party  dies  pending 
suit  which  is  subsequently  revived  against  administrator  appointed  in 
State  in  which  suit  is  pending  judgment  binds  only  parties  against 
whom  revived  and  within  jurisdiction  of  court  and  does  not  bind  execu- 
tors in  another  State;  Dougherty  v.  American  McKenna  Process  Co., 
255  111.  371,  Ann.  Cas.  1913D,  568,  L.  R.  A.  1915F,  955,  99  N.  E.  621, 
statute  of  another  State  giving  action  for  death  is  not  enforceable  in 
Illinois;  Grover  &  Baker  Sewing  Mach.  Co.  v.  Radcliffe,  137  U.  S.  295, 
84  L.  Ed.  672,  11  Sup.  Ct.  94,  holding  judgment  based  on  statute  con- 
trary to  policy  of  State  will  not  be  enforced  there;  Desmazes  v.  Mutual 
etc.  Ins.  Co.,  7  Fed.  Cas.  532,  State  cannot  limit  powers  of  admitted 
foreign  corporation  to  contract  elsewhere;  Robinson  v.  Johnson  (Tenn.), 
52  S.  W.  706,  cannot  authorize  executor  to  sell  out  of  State;  Stevens 
v.  Brown,  20  W.  Va.  460,  State  court  will  not  enforce  exemption  laws 
of  other  State.    , 

Every  State  possesses  exclusive  Jurisdiction  oyer  persons  and  property 
within  its  territory. 

Approved  in  Overby  v.  Gordon,  177  U.  S.  22,  44  L.  Ed.  745,  20  Sup. 
Ct.  606,  holding  adjudication  of  domicile  of  decedent  by  Georgia  court 
of  no  effect  upon  court  of  District  of  Columbia  where  contest  arose 
over  property  situated  there;  Town  of  Watertown  v.  Greaves,  112  Fed. 
184,  56  L.  R.  A.  865,  50  C.  C.  A.  172,  upholding  separate  domicile  of 
deserted  wife  where  acquired  pursuant  to  laws  of  domiciliary  State; 
People  v.  Brady,  271  111.  109,  113,  110  N.  E.  868,  869,  provision  of 
Federal  reserve  act  of  1913  giving  board  right  to  revoke  permits  to 
national  banks  to  act  as  trustee,  etc.,  for  violation  of  rules  and  laws 
of  State  is  void  as  interference  with  State's  control  of  property;  Gor- 
don v.  Munn,  81  Kan.  541,  25  L.  fi.  L.  (N.  S.)  917,  106  Pac.  287,  where 
necessary  parties  are  before  court  of  equity  it  is  immaterial  that  res  in 
controversy  is  outside  State;  Willey  v.  St.  Charles  Hotel  Co.,  52  La, 
Ann.  1593,  28  South.  187,  holding  La.  Act  1894,  No.  180,  requiring 
owners  of  buildings  to  see  that  subcontractors  and  materialmen  were 
secured,  extended  to  workmen  in  and  out  of  State;  dissenting  opinion 
in  Crim  v.  Crim,  162  Mo.  563,  63  S.  W.  494,  majority  upholding  judg- 
ment confessed  in  Missouri  court  pursuant  to  power  given  in  Ohio  to 
confess  judgment  without  process  anywhere  in  United  States. 

States  may  prescribe  methods  by  which  residents  shall  execute  con- 
veyances or  contracts  relating  to  property  situated  elsewhere. 
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Approved  in  Western  Union  Telegraph  Co.  v.  Pittsburg  etc.  Ry.  Co., 
137  Fed.  437,  in  Federal  suit  for  specific  performance  of  right  of  way 
contracts,  it  is  immaterial  that  part  of  property  is  without  territorial 
jurisdiction;  Schmaltz  v.  York  Mfg.  Co.,  204  Pa.  St.  13,  93  Am.  St.  Rep. 
786,  53  Atl.  526,  upholding  injunction  of  Pennsylvania  court  having 
jurisdiction  over  parties,  to  prevent  removal  by  defendant  of  mortgaged 
refrigerator  situated  in  New  York;  Bowler  v.  First  Nat.  Bank,  21  S.  D. 
460, 130  Am.  St.  Rep.  725,  113  N.  W.  623,  in  action  by  trustee  in  bank- 
ruptcy to  vacate  deed  of  ^bankrupt,  State  court  has  jurisdiction,  though 
property  is  without  State ;  Cole  v.  Cunningham,  133  U.  S.  118,  33  L.  Ed. 
543,  10  Sup.  Ct.  272,  arguendo. 

Distinguished  in  Columbia  Nat.  Sand  Dredging  Co.  v.  Morton,  28 
App.  D.  C.  296,  7  L.  R.  A.  (N.  S.)  114,  one  claiming  to  be  owner  of 
creek-bed  in  Maryland  cannot  sue  in  District  to  enjoin  dredging  there- 
from, though  defendants  reside  in  District. 

States  may  subject  property  within  their  limits,  owned  by  nonresidents, 
to  the  payment  of  demands  of  their  own  citizens  against  such  nonresidents. 
Approved  in  Herbert  v.  Bicknell,  233  U.  S.  74,  58  L.  Ed.  856,  34  Sup. 
Ct.  562,  attachment  of  property  of  nonresident  held  binding  where 
summons  served  by  leaving  at  defendant's  last-known  residence  as  pro- 
vided by  laws  of  Hawaii ;  Roller  v.  Holly,  176  U.  S.  406,  44  L.  Ed.  523, 
20  Sup.  Ct.  412,  upholding  under  Tex.  Code,  art.  1230,  suit  against  non- 
resident to  enforce  equitable  lien  for  purchase  price  of  land;  Dunlevy 
v.  New  York  Life  Ins.  Co.,  204  Fed.  674,  property  of  nonresident  in 
State  applied  to  satisfy  valid  judgment;  Johnson  v.  Hunter,  127  Fed. 
224,  upholding  Acts  Ark.  1895,  p.  88,  No.  71,  authorizing  sale  of  non- 
resident's land  for  unpaid  taxes  on  four  weeks'  published  notice; 
Connor  v.  Tennessee  Cent.  Ry.  Co.,  109  Fed.  936,  54  L.  R.  A.  687,  48 
C.  C.  A.  730,  upholding  right  of  State  to  provide  publication  of  notice 
to  nonresident  of  suit  to  enforce  lien  on  their  property  situated  in  juris- 
diction; Guarantee  Trust  etc.  Co.  v.  Delta  etc.  Land  etc.  Co.,  104  Fed. 
9,  43  C.  C.  A.  396,  holding  writ  of  assistance  if  issued  by  Tennessee 
court  to  compel  transfer  of  land  in  Mississippi  would  be  inoperative; 
Olsen  v.  Birch,  133  Cal.  483,  65  Pac.  1033,  holding  action  brought  against 
owner  of  vessel  by  name  to  recover  for  services,  and  summons  served 
upon  him,  action  in  personam,  though  vessel  be  attached;  Rhoades  v. 
Rhoades,  78  Neb.  500,  126  Am.  St.  Rep.  611,  111  N.  W.  124,  judgment 
for  alimony  may  be  rendered  on  constructive  service  where  divorce  not 
sought,  and  property  within  State  is  subjected  thereto;  Wood  v.  Price, 
79  N.  J.  Eq.  10,  81  Atl.  1097,  divorce  act  provides  for  lien  on  property 
of  defendant  within  State  at  inception  of  proceedings  to  make  it 
answerable  to  judgment;  Goldmark  v.  Magnolia  Metal  Co.,  65  N.  J.  L. 
345,  47  Atl.  722,  upholding  attachment  of  property  of  West  Virginia 
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corporation  under  N.  J.  (Jen.  Stats.,  p.  99,  §  7;  Kemper-Thomas  Paper 
Co.  v.  Shyer,  108  Tenn.  460,  463,  67  S.  W.  867,  860,  holding  uncon- 
stitutional Shannon's  Tenn.  Code,  §  6298,  authorizing  personal  judg- 
ment beyond  value  of  property  in  jurisdiction,  against  nonserved,  non- 
appearing,  nonresident  corporation;  Hariand  v.  United  Lines  Tel.  Co., 
40  Fed.  310,  6  L.  R.  A.  253,  asserting  general  power  of  State  to  sub- 
ject property  to  attachment ;  Kenney  v.  Georgen,  36  Minn.  192,  31  N.  W. 
211,  affidavit  for  attachment  need  not  aver  that  nonresident  has  prop- 
erty within  State;  Spratt  v.  Livingston,  32  Fla.  524,  22  L.  R.  A.  459, 
14  South.  165,  arguendo. 

Distinguished  in  Wall  v.  Norfolk  etc.  R.  R.  Co.,  52  W.  Va.  490,  94 
Am.  St*  Rep.  952,  44  S.  E.  296,  holding  rolling  stock  of  foreign  railroad 
in  State  under  contract  arrangement  with  domestic  railroad  not  sub- 
ject to  garnishment;  McDonald  v.  Cooper,  13  Sawy.  95,  32  Fed.  751, 
holding  statute  must  specifically  provide  for  service  by  publication 
against  nonresident  in  foreclosure  suit;  Stewart  v.  Potomac  Ferry  Co., 
5  Hughes,  376,  12  Fed.  299,  holding  State  cannot  give  special  lien 
on  vessel  for  causes  peculiarly  within  admiralty  jurisdiction. 

Jurisdiction  over  suits  against  vessels.    Note,  62  Am.  Dec.  243. 

If  a  nonresident  debtor  have  no  property  within  a  State,  there  is  noth- 
ing upon  which  the  State  court  can  adjudicate  in  determining  the  demand 
of  a  resident. 

Approved  in  Chase  v.  Wetzlar,  225  U.  S.  86,  56  L.  Ed.  994,  32  Sup. 
Ct.  659,  burden  is  on  plaintiff  to  show  existence  of  property  within 
jurisdiction  of  Circuit  Court  when  required  to  give  court  jurisdiction; 
Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  8,  114  C.  C.  A.  21,  suit  for 
specific  performance  of  contract  to  deliver  oil  is  personal  and  main- 
tainable in  any  court  having  jurisdiction  of  person  of  defendants;  Rob- 
inson v.  Mutual  Reserve  Life  Ins.  Co.,  182  Fed.  855,  State  statute 
cannot  give  court  jurisdiction  of  suit  in  personam  against  foreign  corpo- 
ration after  dissolution;  Nichols  v.  Vaughan,  217  Mass.  551,  552,  105 
N.  E.  377,  378,  rule  does  not  affect  construction  of  State  statute  that 
absence  from  State  which  prevents  running  of  limitations  must  be 
such  as  to  work  change  of  domicile;  State  v.  Barnctt,  245  Mo.  120,  149 
S.  W.  317,  court  has  no  jurisdiction  for  service  by  publication  of  suit 
to  cancel  bonds  held  by  trustee  in  another  State  under  agreement  to 
be  performed  there ;  Everett  v.  Austin  Bros.,  169  N.  C.  622,  86  S.  E.  524, 
where  property  of  defendant  not  levied  on  by  attachment  issued,  ser- 
vice by  publication  against  nonresident  held  ineffectual;  Coughran  v. 
Germain,  17  S.  D.  532,  97  N.  W.  744,  where  defendants  are  jointly  and 
severally  liable  on  note  on  which  judgment  rendered  against  them  in 
State  other  than  that  of  domicile  on  service  by  publication,  finding  that 
defendants  or  one  of  them  had  property  within  jurisdiction  sustains 
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validity  of  judgment;  Kemper-Thomas  Paper  Co.  v.  Shyer,  108  Tenn. 
454,  67  S.  W.  858,  859,  holding  unconstitutional  Shannon's  Tenn.  Code, 
§  5298,  authorizing  personal  judgment  beyond  value  of  property  within 
jurisdiction,  against  nonserved,  nonappearing,  nonresident  corporation; 
dissenting  opinion  in  Jordan  v.  Chicago  &  Northwestern  etc.,  125  Wis. 
591,  110  Am.  St.  Rep.  865,  1  L.  R.  A.  (N.  8.)  885,  104  N.  W.  806, 
majority  holding  under  Rev.  Stats.  1898,  §  3819,  determination  of  County 
Court  that  decedent  left  property  in  State  is  not  collaterally  attack- 
able ;  Noyes  v.  Barnard,  63  Fed.  785,  11  C.  C.  A.  424,  Iowa  State  Bank 
v.  Jacobson,  8  S.  D.  298,  66  N.  W.  455,  and  Paxton  v.  Daniel,  1  Wash. 
22,  23  Pac.  442,  holding  that  service  by  publication  is  inoperative,  unless 
defendant  has  property  within  the  State  subject  to  attachment  by  the 
State  courts ;  Foushee  v.  Owen,  122  N.  C.  363,  29  S.  E.  771,  nonresident 
cannot  be  affected  by  a  personal  judgment  based  on  attachment  of 
property  not  his.  Upon  the  theory  that  jurisdiction  to  determine  per- 
sonal liability  is  incident  to  jurisdiction  over  property,  a  number  of 
cases  have  held  that  if  property  is  not  attachable  or  has  not  been  at- 
tached, judgment  is  ineffectual  to  hold  it.  So  where  a  State  had  not 
provided  for  attachment  or  seizure,  constructive  service  was  held  in- 
sufficient in  McDonald  v.  Cooper,  13  Sawy.  95,  32  Fed.  751,  and  Nat\ 
Bank  of  Wilmington  &  Brandywine  v.  Furtick,  2  Marv.  52,  55,  61,  69  ; 
Am.  St.  Rep.  103,  106,  111,  44  L.  R.  A.  118,  119,  121,  42  Atl.  481,  482,/ 
484.  Clearly,  where  the  State  has  so  provided,  there  can  be  no  judg- 
ment against  the  nonresident  without  seizure  (Henrietta  Min.  etc.  Co. 
v.  Gardner,  173  U.  S.  124,  43  L.  Ed.  638,  19  Sup.  Ct.  327,  Belcher  v. 
Chambers,  53  Cal.  640,  643,  Blanc  v.  Paymaster,  Min.  Co.,  95  Cal.  530, 
29  Am.  St.  Rep.  153,  30  Pac.  766,  Hobson  v.  Peake,  44  La.  Ann.  386, 
10  South.  763,  Germania  etc.  Bank  v.  Peuser,  40  La.  Ann.  798,  5  South. 
76,  Bartlett  v.  Spicer,  75  N.  Y.  534,  McKinney  v.  Collins,  88  N.  Y.  224, 
Ward  v.  Boyce,  152  N.  Y.  196,  36  L.  R.  A.  551,  46  N.  E.  181,  Long  v. 
Home  Ins.  Co.,  114  N.  C.  468,  19  S.  E.  347,  Willamette  Real  Estate  Co. 
v.  Hcndrix,  28  Or.  494,  52  Am.  St  Rep.  803,  42  Pac.  516,  Tillinghast  v. 
Boston  etc.  Lumber  Co.,  39  S.  C.  493,  494,  495,  18  S.  E.  124,  Toms  v. 
Richmond  etc.  Ry.  Co.,  40  S.  C.  523,  19  S.  E.  143,  and  Scott  v.  Streepy, 
73  Tex.  5-18, 11  S.  W.  532).  Upon  this  principle  it  was  held  in  Rodgers 
v.  Pitt,  96  Fed.  675,  that  a  Federal  court  could  enjoin  a  suit  to  establish 
water  rights,  no  process  having  issued  from  the  State  court  to  take 
charge  of  the  land.  Attachment  cannot  issue  in  an  action  sounding* 
in  tort,  the  damages  being  unliquidated,  and  in  such  cases  a  nonresident 
cannot  be  summoned  by  publication  (Mudge  v.  Steinhart,  78  Cal.  38, 
12  Am-  St.  Rep.  20,  20  Pac.  149,  Winfree  v.  Bagley,  102  N.  C.  517, 
9  S.  E.  199,  and  Hochstadter  v.  Sam,  73  Tex.  319,  11  S.  W.  409). 
Attachment  cannot  make  a  previous  service  by  publication  effective 
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(Baumgardner  v.  Bono  Fertilizer  Co.,  58  Fed.  3).  Attachment,  if  void 
or  irregularly  issued,  cannot  hold  property  and  so  cannot  support  a 
judgment  based  thereon  (Smith  v.  Montoya,  3  N.  M.  9,  1  Pac.  180, 
White  v.  Johnson,  27  Or.  289,  50  Am.  St.  Rep.  729,  40  Pac.  513,  Dorr 
v.  Rohr,  82  Va.  365,  3  Am.  St.  Rep.  110,  and  McAllister  v.  Guggen- 
heimer,  91  Va.  320,  321,  21  S.  E.  476).  So,  also,  the  dissolution  of  an 
attachment  divests  the  court  of  jurisdiction  to  render  a  personal  judg- 
ment against  a  nonresident  (L*Engle  v.  Gates,  74  Fed.  515,  and  Stewart 
v.  Anderson,  70  Tex.  600,  8  S.  W.  301).  The  question  whether  a  debt 
due  a  nonresident  has  its  situs,  for  purposes  of  attachment,  in  the  State 
where  the  creditor  resides,  has  frequently  arisen,  and  in  those  cases 
which  have  held  the  affirmative,  this  ruling  of  Pennoyer  v.  Neff  has 
been  applied,  and  the  nonresident  creditor  held  not  bound  by  garnish- 
ment proceedings  against  his  resident  debtor  (Central  Trust  Co.  v. 
Chattanooga  etc.  Ry.  Co.,  68  Fed.  688,  695,  Louisville  etc.  R.  R.  Co. 
v.  Nash,  118  Ala.  484,  488,  41  L.  R.  A.  332,  333,  23  South.  827,  829, 
Atchison  etc.  R.  R.  Co.  v.  Maggard,.6  Colo.  App.  94,  39  Pac.  487,  Will- 
iams Co.  v.  Mairs,  72  Conn.  430,  44  Atl.  730,  Bowen  v.  Pope,  125  111. 
33,  8  Am.  St.  Rep.  332,  17  N.  E.  65,  Renier  v.  Hurlburt,  81  Wis.  28, 
29  Am.  St.  Rep.  851,  14  L.  R.  A.  564,  50  N.  W.  784).  A  court  cannot 
have  jurisdiction  in  garnishment  proceedings  where  both  debtor  and 
creditor  are  nonresidents  (Everett  v.  Connecticut  Mut.  life  Ins.  Co., 
4  Colo.  App.  513,  36  Pac.  617). 

Distinguished  in  Roller  v.  Holly,  176  U.  S.  402,  44  L.  Ed.  522,  20  Sup. 
Ct.  411,  upholding  under  Tex.  Code,  art.  1230,  suit  against  nonresident 
to  enforce  equitable  lien  for  purchase  price  of  land;  Crim  v.  Crim, 
162  Mo.  560,  63  S.  W.  491,  493,  upholding  judgment  in  Missouri  court 
confessed  in  note  given  in  Ohio  where  defendant  gave  attorney  power 
to  waive  process  and  sue  anywhere  in  United  States. 

Equity  jurisdiction  over  suits  affecting  realty  outside  State.    Note, 
69  L.  R.  A.  677. 

Process  from  a  State  court  cannot,  by  publication  or  otherwise,  run  into 
another  State  and  summon  a  person  domiciled  there  to  answer  to  proceed- 
ings purely  in  personam. 

Approved  in  Kerns  v.  McAulay,  8  Idaho,  565,  69  Pac.  540,  following 
rule ;  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U.  S.  521,  60  L.  Ed.  1143, 
36  Sup.  Ct.  613,  Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  193, 
194,  59  L.  Ed.  912,  35  Sup.  Ct.  579,  Bigelow  v.  Old  Dominion  Copper 
Mining  etc.  Co.,  225  U.  S.  136,  Ann.  Gas.  1913E,  875,  56  L.  Ed.  1025, 
32  Sup.  Ct.  641,  Jos.  Joseph  &  Bros.  Co.  v.  Hoffman  &  McNeill,  173  Ala. 
573,  Ann.  Oas.  1914A,  718,  38  L.  R.  A.  (N.  S.)  924,  56  South.  218,  Minero 
v.  Ross,  106  Tex.  536,  172  S.  W.  714,  and  Boehrens  v.  Brice,  52  Tex. 
Civ.  224, 113  S.  W.  783,  all  holding  void  personal  judgment  against  non- 
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resident  rendered  on  service  by  publication;  Wetmore  v.  Karrick,  205 
U.  S.  149,  51  L.  Ed.  748,  27  Sup.  Ct.  434,  where  judgment  of  dismissal 
erroneously  entered  court  cannot  set  it  aside  after  term  without  motion 
to  vacate,  and  without  notice,  and  render  personal  judgment  against 
defendant;  Clark  v.  Wells,  203  U.  S.  171,  51  L.  Ed.  141,  27  Sup.  Ct.  43, 
special  appearance  to  obtain  removal  to  Federal  court  by  defendant  not 
personally  served,  but  whose  property  was  attached  does  not  deprive 
him  of  right  to  object  to  manner  of  service;  Haddock  v.  Haddock,  201 
U.  S.  567,  568,  50  L.  Ed.  869,  26  Sup.  Ct.  525,  mere  domicile  in  State  of 
one  spouse  does  not  give  jurisdiction  to  render  divorce  decree  enforce- 
able in  other  States  against  nonresident  defendant  only  constructively 
served ;  New  Mexico  v.  Baker,  196  U.  S.  444,  49  L.  Ed.  545,  25  Sup.  Ct. 
375,  ownership  of  lands  in  New  Mexico  by  railroad,  none  of  whose  offices 
are  in  territory,  does  not  warrant  service,  in  personal  action,  on  presi- 
dent while  passing  through  on  train ;  Vitkus  v.  Clyde  S.  S.  Co.,  232  Fed. 
290,  Federal  court  service  outside  district  on  single  defendant  residing 
in  another  district  in  same  State  can  be  made  only  in  local  actions; 
United  States  v.  New  York  &  O.  S.  S.  Co.,  216  Fed. -68, 132  C.  C.  A.  305, 
voluntary  appearance  of  defendant  waives  objection  that  suit  is  brought 
in  wrong  district;  Brophy  v.  Kelly,  211  Fed.  24,  128  C.  C.  A.  382,  per- 
sonal service  of  process  on  nonresident  of  Texas  authorizes  judgment 
foreclosing  vendor's  lien  on  his  land  in  State,  but  not  relief  against  him 
personally;  Audas  v.  Highland  Land  etc.  Co.,  205  Fed.  866,  125  C.  C.  A. 
62,  personal  judgment  rendered  in  foreclosure  against  nonresident  on 
constructive  service  is  void;  Butterfield  v.  Miller,  195  Fed.  205,  115 
C.  C.  A.  152,  attachment  bill  against  nonresident  need  not  ask  personal 
judgment  for  deficiency;  Simon  v.  Southern  Ry.  Co.,  195  Fed.  58,  115 
C.  C.  A.  58,  service  on  Assistant  Secretary  of  State  of  Louisiana  of 
process  against  foreign  corporation  having  no  agent  in  State  does  not 
support  default  judgment;  Benoist.v.  Smith,  191  Fed.  516,  publication 
of  summons  does  not  give  jurisdiction  of  defendant  in  ejectment ;  Michi- 
gan Trust  Co.  v.  Ferry,  175  Fed.  672,  99  C.  C.  A.  221,  where  executor 
has  removed  from  State,  court  cannot  render  personal  judgment  against 
him  for  devastavit  on  constructive  service;  Carpenter  v.  Willard  Case 
Lumber  Co.,  158  Fed.  700,  judgment  against  nonresident  corporation  on 
service  made  on  persons  within  State  not  its  agents,  is  void;  Lewis  v. 
Peck,  154  Fed.  280,  83  C.  C.  A.  211,  injunction  in  foreclosure  against 
parties  not  personally  served  is  binding  only  as  to  res;  Cella  Commis- 
sion Co.  v.  Bohlinger,  147  Rsd.  422,  8  L.  B.  A  (N.  S.)  537,  78  C.  C.  A. 
467,  holding  void  Kirby's  Ark.  Dig.,  §  835,  authorizing  personal  judg- 
ment against  foreign  corporation  on  service  on  State  auditor;  Metro- 
politan Rubber  Co.  v.  Place,  147  Fed.  95,  77  C.  C.  A.  262,  decree  in  statu- 
tory suit  for  dissolution  of  corporation  barring  all  claims  not  presented 
according  to  order  of  court,  does  not  bar  right  of  nonresident  creditor 
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not  personally  served  to  sue  on  claim;  Kirk  v.  United  States,  137  Fed. 
755,  70  C.  C.  A.  187  (affirming  131  Fed.  337),  holding  where  surety  on, 
bail  filed  in  Federal  court  in  Georgia  resided  in  another  State  during 
pendency  of  proceedings  on  bond,  two  returns  nihil  are  not  equivalent 
to  personal  service ;  Moredock  v.  Kirby,  118  Fed.  182, 183, 184, 186,  hold- 
ing Ky.  Civ.  Proc,  §  51,  does  not  confer  jurisdiction  to  render  money 
judgment  for  slander  on  constructive  service  on  nonresident  defendant; 
Guarantee  Trust  etc.  Co.  v.  Delta  etc.  Land  Co.,  104  Fed.  9,  10,  43 
C.  C.  A.  396,  upholding  jurisdiction  of  Federal  court  in  Tennessee  by 
decree  in  personam  against  resident  to  quiet  title  to  land  in  Mississippi, 
though  court  cannot  transfer  land;  Ralya  Market  Co.  v.  Armour  &  Co., 

102  Fed.  532,  holding  nonresident  member  of  partnership  cannot  be 
bound  on  contract  judgment  where  service  made  on  agent  of  partner- 
ship; Sweeney  v.  Fritsch,  151  Ala.  245,  44  South.  185,  deficiency  decree 
in  suit  to  enforce  vendor's  lien  on  service  on  nonresident  by  publication 
is  void;  Murray  v.  Strong,  2  Alaska,  519,  judgment  in  Canada  court 
against  resident  of  Alaska  on  process  served' on  him  in  Alaska  is  void; 
National  Metal  Co.  v.  Greene  Consol.  Copper  Co.,  11  Ariz.  114,  9  L.  R.  A. 
(N.  S.)  1062,  89  Pac.  537,  judgment  against  foreign  corporation  ren- 
dered on  service  on  one  not  its  agent  in  State  is  void;  Matter  of  Mc- 
Mullin,  164  Cal.  506,  129  Pac.  773,  judgment  for  alimony  on  service 
by  publication  is  not  basis  for  supplementary  proceedings  against  de- 
fendant to  collect  same;  First  National  Bank  v.  Eastman,  144  Cal.  490, 

103  Am.  St.  Rep.  95,  77  Pac.  1045,  judgment  on  personal  service  on  non- 
resident out  of  State  is.  void  except  as  to  disposition  of  property  seized 
thereunder;  Smith  v.  Supreme  Lodge  A.  O.  U.  W.,  12  Cal.  App.  190, 
106  Pac.  1103,  judgment  against  nonresident  on  service  by  publication 
without  attachment  held  void;  In  re  McMullen,  19  Cal.  App.  484,  126 
Pac.  369,  Hood  v.  Hood,  130  Ga.  612,  14  Ann.  Gas.  359,  19  L.  R.  A. 
(N.  S.)  193,  61  S.  E.  472,  Downs  v.  Downs'  Admr.,  123  Ky.  410,  96 
S.  W.  538,  Parker  v.  Parker,  211  Mass.  141,  97  N.  E.  989,  and  Louisville 
etc.  R.  Co.  v.  Missouri  etc.  Ry.  Co.,  40  Tex.  Civ.  297,  88  S.  W.  413,  all 
holding  void  decree  for  alimony  in  divorce  rendered  on  substituted  ser- 
vice; Harris  v.  Weed,  89  Conn.  221,  222,  93  Atl.  234,  235,  judgment  in 
partition  suit  based  on  construction  of  devise  in  will  is  not  binding  on 
nonresident  heirs  served  by  publication ;  Lutz  v.  Roberts  Cotton  Oil  Co., 
3  Boyce  (Del.),  231,  233,  82  Atl.  603,  judgment  on  attachment  without 
personal  service  is  not  res  adjudicata  in  suit  in  defendant's  domicile; 
Backus  Portable  Steam  Heater  Co.  v.  Simonds,  2  App.  D.  C.  295,  judg- 
ment in  suit  to  cancel  assignment  of  patent  cannot  be  rendered  on  ser- 
vice on  commissioner  of  patents  only;  Griffin  Bros.  v.  Gainesville  Iron 
Works,  144  Ga.  842,  88  S.  E.  202,  materialmen  cannot  have  judgment 
against  owner  in  suit  against  contractor  to  enforce  lien  on  property 
improved,  where  contractor  served  by  publication;  Hamil  v.  Flowers, 
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133  Ga.  221,  65  S.  E.  962,  equity  has  jurisdiction  of  suit  to  decree  trans- 
fer of  stock  in  domestic  corporation  under  contract  with  nonresidents, 
hut  not  to  render  personal  judgment  against  them  on  substituted  ser- 
vice ;  Joyner  v.  Joyner,  131  Ga.  222,  127  Am.  St  Rep.  220,  18  L.  R,  A. 
(N.  S.)  647,  62  S.  E.  184,  divorce  judgment  in  favor  of  husband  resid- 
ing in  another  State  rendered  on  constructive  service  on  wife  is  not 
entitled  to  enforcement  in  Georgia,  but  where  husband  has  remarried 
in  good  faith,  will  be  recognized  in  comity;  Frank  v.  Wolf,  17  Ga.  App. 
469,  87  S.  E.  698,  and  Weaver  v.  Webb,  Gait  &  Kellogg,  3  Ga.  App.  728, 
60  S.  E.  369,  both  holding  revival  of  judgment  on  scire  facias  without 
personal  service  is  void ;  Reynolds  &  Hamby  Co.  v.  Martin,  116  Ga.  498, 
42  S.  E.  797,  798,  dismissing  petition  for  receiver  against  foreign  corpo- 
rations not  setting  forth  corporate  agents  or  place  of  business  within 
jurisdiction ;  People  v.  Kellogg,  268  111.  497, 109  N.  E.  307,  assessment  of 
inheritance  tax  is  in  rem  as  to  legatees  outside  State  and  does  not  bind 
personally;  Proctor  v.  Proctor,  215  111.  277,  106  Am.  St.  Rep.  168,  69 
L.  R.  A.  678,  74  N.  E.  146,  where  defendant  in  divorce  is  not  served  in 
State  and  has  no  property  therein,  court  cannot  render  decree  against 
him  for  alimony  or  land  in  another  State ;  First  Nat.  Bank  of  Hunting- 
ton v.  Henry,  156  Ind.  5,  58  N.  E.  1059,  holding  pledgee  of  notes  cannot 
get  jurisdiction  of  payee  by  publication  where  latter  has  departed,  to 
force  him  to  indorse  notes  as  agreed;  Brown-Ketcham  Iron  Works  v. 
George  B.  Swift  Co.,  53  Ind.  App.  639,  640,  653, 100  N.  E.  587,  592,  where 
service  made  on  agent  in  State  of  foreign  corporation  and  property 
attached,  plea  in  abatement  that  agent  has  been  withdrawn  and  no 
agency  maintained  without  alleging  appointment  of  another  agent  to 
accept  service,  is  insufficient;  Raher  v.  Raher,  150  Iowa,  523,  526,  528, 
529,  530,  531,  532,  Ann.  Gas.  1912D,  680,  35  L.  R.  A.  (N.  S.)  292,  129 
N.  W.  498,  499,  500,  501,  statutes  providing  for  personal  judgment  on 
service  on  resident  without  State  held  void ;  Andrews  v.  Sheehy,  125  La. 
221,  51  South.  123,  mere  presence  at  trial  of  nonresident  as  witness  does 
not  give  jurisdiction  to  render  judgment  against  him ;  Gouner  v.  Missouri 
Valley  Bridge  etc.  Co.,  123  La.  968,  49  South.  658,  no  legal  judgment 
can  be  obtained  against  absentee  corporation,  without  property  in  State, 
by  service  on  Secretary  of  State;  Andrews  v.  Sheehy,  122  La.  466,  47 
South.  771,  money  judgment  against  absentee  represented  by  curator 
ad  hoc  is  nullity;  Aikmann  v.  Sanderson  &  Porter,  122  La.  267,  47  South. 
601,  holding  void  statute  authorizing  decree  in  personam  against  non- 
residents on  substituted  service;  Baker  v.  Jewell,  114  La.  736,  38  South. 
535,  court  of  domicile  of  marriage  may  render  divorce  decree  against 
nonresident  husband  on  constructive  service  but  render  decree  for  costs 
or  alimony;  Fisher  v.  Parr,  92  Md.  272,  48  Atl.  626,  holding  in  suit 
against  corporation  directors  for  mismanagement  failure  to  join  non- 
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resident  directors  upon  whom  service  impossible,  not  demurrable;  Tim- 
berlake  v.  Supreme  Commandery,  etc.,  208  Mass.  418,  36  L.  R.  A.  (N.  S.) 
597,  94  N.  E.  686,  where  defendant  corporation  not  served,  subsequent 
intervention  of  its  receiver  in  matter  of  accounting  did  not  have  effect 
of  prior  appearance  by  corporation;  Gahm  v.  Wallace,  206  Mass.  42, 
91  N.  E.  1003,  acts  of  defendants  alleging  insufficient  service  held  to 
constitute  general  appearance;  Lowrie  v.  Castle,  198  Mass.  89,  83  N.  E, 
1119,  serviee  on  another  as  copartner  of  nonresident  defendant  is  not 
service  on  such  nonresident;  Hildreth  v.  Thibodeau,  186  Mass.  84,  104 
Am.  St.  Rep.  560,  71  N.  E.  Ill,  where  owners  of  patent  were  nonresi- 
dents and  only  service  was  by  delivery  of  bill  and  order  of  notice  in 
State  of  residence,  and  they  appeared  specially  to  contest  jurisdiction, 
court  could  not  proceed  in  personam ;  P.  H.  &  F.  M.  Roots  Co.  v.  Decker, 
111  Minn.  462,  127  N.  W.  419,  validity  of  prior  transfer  of  patent  can- 
not be  determined  without  personal  service  in  State  or  appearance  for 
owner;  State  v.  Blair,  238  Mo.  153,  142  S.  W.  331,  where  execution 
against  bankrupt  corporation  returned  nulla  bona,  judgment  rendered 
against  nonresident  stockholder  on  attachment  of  property  only  is  with- 
out jurisdiction;  Silver  Camp  Mining  Co.  v.  Dickert,  31  Mont.  496,  497, 
78  Pac.  969,  970,  service  of  summons  by  publication  on  nonresident  de- 
fendant under  Code  Civ.  Proc,  §§  637,  638,  does  not  warrant  judgment 
in  personam  against  defendant  appearing  specially  to  challenge  jurisdic- 
tion; McGuinness  v.  McGuinness,  72  N.  J.  Eq.  386,  387,  68  Atl.  770, 
decree  for  alimony  rendered  without  personal  service  is  void  and  not 
enforceable  against  property  in  State;  Sinith  v.  Colloty,  69  N.  J.  L.  371, 
55  Atl.  807,  construing  Mechanics'  Lien  Law,  §  24,  with  reference  to 
judgment  in  personam  against  builder  where  legal  service  made;  Wat- 
kinson  v.  Watkinson,  67  N.  J.  Eq.  156,  58  Atl.  390,  defendant  in  divorce 
suit  may  have  divorce  decree  set  aside  where  neither  party  domiciled  in 
State  and  defendant  served  out  of  State  made  no  appearance;  Hill  v. 
Henry,  66  N.  J.  Eq.  154,  157,  57  Atl.  555,  556,  construing  P.  L.,  p.  514, 
providing  for  publication  against  unascertained  heirs  and  devisees  and 
decree  against  them  by  class  designation  only;  Grubel  v.  Nassauer,  210 
N.  Y.  152,  52  L.  R.  A.  (N.  S.)  161,  103  N.  E.  1114,  where  alien  took  up 
residence  in  State,  judgment  against  him  on  constructive  service  in  his 
home  country  is  not  enforceable  against  him;  Armstrong  v.  Kinsell,  164 
N.  C.  127,  80  S.  E.  236,  injunction  in  action  in  which  defendant  was 
not  served  and  only  specially  appeared  to  ask  dissolution,  held  prop- 
erly dissolved ;  Warlick  v.  H.  P.  Reynolds  &  Co.,  151  N.  C.  610,  613,  60 
S.  E.  659,  661,  appearance  of  nonresident  by  attorney  without  authority 
does  not  give  jurisdiction  to  enjoin  transfer  of  note  belonging  to  them; 
Goodwin  v.  Claytor,  137  N.  C.  230,  107  Am.  St.  Rep.  479,  67  L.  R.  A. 
209,  49  S.  E.  175,  where  in  garnishment  proceedings  under  Code,  §  364, 
service  on  nonresident  had  by  publication  and  debt  due  defendant  gar- 
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nished,  lien  on  debt  not  lost  by  judgment  against  defendant  and  gar- 
nishee; Hinton  v.  Penn  Mut.  life  etc.  Co.,  126  N.  C.  24,  78  Am.  St 
Rep.  640,  35  S.  E.  183,  holding  void  judgment  set  up  by  insurance  com- 
pany against  assignee's  claim,  where  judgment  of  insured  was  obtained 
against  nonresident  company  by  publication  of  service;  Martin  v.  Mar- 
tin, 214  Pa.  393,  63  Atl.  1027,  where  nonresident  testator  devised  estate 
in  trust  and  trustee  removed  to  Pennsylvania  and  died  there,  decree  in 
Delaware  against  representatives  of  trustee  served  only  by  publication, 
is  void;  Wallace  v.  United  Electric  Co*.,  211  Pa.  478,  479,  60  Atl.  1048, 
holding  void  P.  L.  387,  authorizing  service  of  process  on  nonresident 
outside  of  jurisdiction  in  equity  suit  concerning  property  in  State,  as 
to  service  on  bill  of  discovery  against  domestic  and  foreign  corporations 
served  on  latter  in  State  of  domicile;  Little  v.  Christie,  G9  S.  C.  59,  62, 
48  S.  E.  90,  proceedings  for  publication  of  summons  to  nonresident  be- 
fore attachment  of  his  property  are  void;  Emanuel  v.  Ferris,  63  S.  C. 
121,  41  S.  E.  25,  holding  foreign  corporation  taking  trust  moneys  outside 
State  not  brought  within  jurisdiction  by  publication  of  summons  and 
personal  service;  Louisville  etc.  R.  Co.  v.  Emerson,  43  Tex.  Civ.  282,  94 
S.  W.  1105,  service  on  president  of  foreign  corporation  at  office  in  an- 
other State  does  not  give  jurisdiction  of  corporation;  Lutcher  v.  Allen, 
43  Tex.  Civ.  107, 108,  109,  95  S.  W.  575,  576,  personal  judgment  against 
nonresident  on  constructive  service  is  void;  Qreenway  v.  De  Young,  34 
Tex.  Civ.  585,  79  S.  W.  605,  in  action  on  notes  and  to  foreclose  mort- 
gage, where  service  on  nonresidents  had  by  publication  only,  personal 
judgment  for  deficiency  is  void;  American  etc.  Colony  Co.  v.  Schuler, 
34  Tex.  Civ.  566,  79  S.  W.  374,  court  cannot  forfeit  charter  of  foreign 
corporation  or  secure  dominion  over  its  property  outside  of  State;  Net- 
zorg  v.  Green,  26  Tex.  Civ.  121,  62  S.  W.  790,  holding  insufficient  for 
failure  to  state  cause  of  action  according  to  Tex.  Civ.  Stats,  art.  1235, 
citation  by  publication  of  nonresident  defendant,  in  action  to  foreclose 
tax  liens ;  Grciner  v.  Ogden  Ry.  Co.,  21  Utah,  163,  60  Pac.  549,  holding 
nonresident  defendant  not  liable  in  action  for  negligently  causing  death 
where  no  personal  service  was  made  upon  him;  People's  Nat.  Bank  v. 
Hall,  76  Vt.  283,  56  Atl.  1012,  where  only  one  partner  was  resident  and 
firm  had  no  property  in  State,  service  on  resident  member  and  attach- 
ment of  his  property  and  substituted  service  on  nonresident  without 
State  gives  no  jurisdiction  over  latter  or  over  firm;  Smith  v.  Smith,  74 
Vt.  23,  93  Am.  St.  Rep.  884,  51  Atl.  1061,  holding  money  of  nonresident 
defendant  as  heir  not  subject  to  judgment  for  alimony  where  service  was 
by  publication ;  Clem  v.  Given 's  Exr.,  106  Va.  146,  55  S.  E.  567,  suit  for 
specific  performance  of  contract  to  sell  realty  may  be  maintained  on 
service  by  publication  against  nonresident;  Hays  v.  Peavey,  54  Wash. 
81,  102  Pac.  890,  upholding  order  vacating  judgment  for  damages  ren- 
dered on  publication,  where  summons  irregular  and  misleading;  Dis- 
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conto  Gesellschaft  v.  Umbreit,  127  Wis.  670,  671,  106  N.  W.  826,  827, 
default  judgment  ou  substituted  service  is  not  proof  of  indebtedness  to 
plaintiff  unless  affidavit  for  publication  described  property  of  defendant 
within  State;  Maxcy  v.  McCord,  120  Wis.  572,  98  N.  W.  530,  upholding 
judgment  in  action  on  tax  deed  to  bar  former  owners  that  plaintiff  have 
his  costs,  though  defendant  served  outside  of  State;  dissenting  opinion 
in  Figge  v.  Rowlen,  185  111.  241,  57  N.  E.  197,  majority  upholding  decree 
of  Illinois  court  foreclosing  mortgage  against  nonresident,  service  being 
made  by  publication ;  dissenting  opinion  in  Felt  v.  Felt,  59  N.  J.  Eq.  611, 
83  Am.  St.  Rep.  619,  47  L.  R.  A.  546,  45  Atl.  105,  49  Atl.  1071,  majority 
holding  defendant  bound  by  decree  of  divorce  though  a  nonserved  non- 
resident where  latter  had  adequate  notice  of  pendency  of  action;  dis- 
senting opinion  in  Little  v.  Christie,  69  S.  C.  64,  48  S.  E.  91,  majority 
holding  proceedings  for  publication  of  summons  to  nonresident  before 
attachment  of  his  property  are  void;  dissenting  opinion  in  Perry  v. 
Young,  133  Tenn.  536,  540,  546,  182  S.  W.  581,  582,  583,  majority  holdr 
ing  suit  to  settle  interests  in  insurance  policy  was  quasi  in  rem,  and 
decree  could  bind  nonresident  distributees  served  by  publication;  New 
York  Life  Ins.  Co.  v.  Bangs,  103  U.  S.  441,  26  L.  Ed.  582,  Davis  v.  Wake- 
lee,  156  U.  S.  685,  689,  39  L.  Ed.  583,  584,  15  Sup.  Ct.  557,  558  (affirm- 
ing 38  Fed.  881,  4  L.  R.  A.  565,  and  44  Fed.  532),  Hauf  v.  Wilson,  31 
Fed.  389,  Silver  v.  Luck,  42  Ark.  269,  Brown  v.  Campbell,  100  Cal.  641, 
38  Am.  St.  Rep.  317,  35  Pac.  434,  Edwards  v.  McClave,  55  N.  J.  Eq. 
158,  35  Atl.  832,  York  v.  State,  73  Tex.  654,  11  S.  W.  869,  and  Maddox 
v.  Craig,  80  Tex.  602,  16  S.  W.  329,  suits  based  upon  a  money  demand 
or  a  purely  personal  contract  are  in  personam,  and  within  the  rule  laid 
down,  and  a  defendant  in  such  suit  cannot  be  summoned  by  constructive 
service.  The  rule  protects  foreign  corporations,  as  well  as  nonresident 
individuals  (St.  Clair  v.  Cox,  106  U.  S.  353,  27  L.  Ed.  224,  1  Sup.  Ct. 
357,  Parrott  v.  Alabama  etc.  Ins.  Co.,  4  Woods,  355,  5  Fed.  393,  Brooks 
v.  Dun,  51  Fed.  143,  146,  Caldwell  v.  Armour,  1  Penne.  (Del.)  551,  43 
Atl.  519,  520,  Laughlin  v.  Louisiana  etc.  Ice  Co.,  35  La.  Ann.  1185, 
Emerson  v.  McCormick  Mach.  Co.,  51  Mich.  8,  16  N.  W.  183;  and  see 
Rice  v.  Sharpleigh  Hardware  Co.,  85  Fed.  561,  569).  Service  on  an  offi- 
cer of  such  corporation  temporarily  in  State  cannot  bind  the  corporation 
to  appear  (Goldey  v.  Morning  News,  156  U.  S.  521,  522,  39  L.  Ed.  518, 
519,  15  Sup.  Ct.  560,  561,  Boston  Electric  Co.  v.  Electric  Gas  Lighting 
Co.,  23  Fed*  839,  Bentliff  v.  London  &  Colonial  Finance  Corp.,  44  Fed. 
668,  and  Dillard  v.  Central  Virginia  Iron  Co.,  82  Va.  741,  1  S.  E.  128). 
The  mere  fact  that  the  corporation  has  property  in  the  State  will  not 
give  a  Federal  court  jurisdiction  in  personam  (United  States  v.  Ameri- 
can Bell  Tel.  Co.,  29  Fed.  32).  A  judgment  against  a  domestic  cor- 
poration or  against  a  nonresident  stockholder,  cannot  fix  the  latter 's 
individual  liability,  if  he  did  not  appear  in  the  suit  (Wilson  v.  Seligman, 
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144  U.  8.  44,  45,  86  L.  Ed.  339,  12  Sup.  Ct.  542  (affirming  36  Fed.  154, 
155),  Laredo  Imp.  Co.  v.  Stevenson,  66  Fed.  637, 13  C.  C.  A.  661,  Wilson 
v.  St.  Louis  etc.  Ry.  Co.,  108  Mo.  597,  32  Am.  St  Rep.  629,  18  S.  W. 
292,  and  Beyer  v.  Continental  Trust  Co.,  63  Mo.  App.  527,  528,  529). 
In  King  v.  Sullivan,  93  Ga.  627,  20  S.  E.  76,  it  was  held  that  in  a  suit 
against  an  individual  stockholder  the  corporation  was  a  necessary  party, 
and  if  foreign,  could  not  be  compelled  to  appear.  Hale  v.  Hardon,  95 
Fed.  762,  37  C.  C.  A.  240,  limits  the  rule  in  its  application  to  suits  to 
fix  individual  liability  of  stockholders,  declaring  the  tendency  to  be 
toward  allowing  State  laws  to  operate  extraterritorially  for  that  purpose. 
Judgment  against  a  firm  cannot  bind  a  nonresident  partner  (Lockett  v. 
Rumbaugh,  45  Fed.  30,  Pickett  v.  Ferguson,  45  Ark.  192,  55  Am.  Rep. 
551,  Chase  v.  Henry,  166  Mass.  579,  55  Am.  St.  Rep.  424,  44  N.  E.  988, 
and  Beck  v.  Thompson,  22  Nev.  127,  36  Pae.  568).  Nor  can  service  on 
agent  of  nonresident  firm  bind  the  firm  (Brooks  v.  Dun,  51  Fed.  144, 
145,  147,  and  Caldwell  v.  Armour,  1  Penne.  (Del.)  551,  553,  43  Atl. 
519,  520).  Following  this  rule  courts  have  held  that  a  decree  affecting 
the  validity  of  municipal  bonds  cannot  operate  to  impair  rights  of  non- 
resident holders  (Pana  v.  Bowler,  107  U.  S.  545,  27  L.  Ed.  430,  2  Sup. 
Ct.  718,  Brooklyn  v.  Aetna  Life  Ins.  Co.,  99  U.  S.  370,  25  L.  Ed.  418,  Aus- 
tin v.  Hamilton  Co.,  76  Fed.  211,  22  C.  C.  A.  128,  and  Aetna  etc.  Ins.  Co. 
v.  Lyon  Co.,  95  Fed.  331).  Likewise,  a  decree  enjoining  payment  of  in- 
terest on  bonds  cannot  affect  such  holders  (County  of  Livingston  v.  Dar- 
lington, 101  U.  S.  413,  25  L.  Ed.  1018).  And  a  decree  declaring  an  ordi- 
nance void  cannot  bind  a  foreign  corporation,  which  is  beneficiary  there- 
under, and  which  had  no  notice  (New  Orleans  Waterworks  v.  New  Orleans, 
164  U.  S.  480,  41  L.  Ed.  523,  17  Sup.  Ct.  165).  Attachment,  although  a 
proceeding  in  rem,  will  not  support  a  personal  judgment  against  a  non- 
resident (Exchange  Bank  v.  Clement,  109  Ala.  280,  19  South.  817,  and 
Cudabac  v.  Strong,  67  Miss.  709,  7  South.  544).  Accordingly,  if  attach- 
ment does  not  entirely  satisfy  judgment,  plaintiff  has  no  redress  for 
unsatisfied  part  (Eastman  v.  Dearborn,  63  N.  H.  366).  Upon  the  same 
principle,  while  a  court  may  decree  foreclosure  of  a  mortgage  on  a  non- 
resident's property,  it  cannot  enter  a  deficiency  judgment,  unless  he 
appeared  (Blumberg  v.  Birch,  99  Cal.  417,  37  Am.  St.  Rep.  68,  34  Pac. 
102,  and  Williams  v.  Follett,  17  Colo.  54,  28  Pac.  331).  The  Colorado 
courts  have  held  that  a  suit  to  foreclose  a  mechanic's  lien  is  a  proceed- 
ing in  personam,  and  there  can  be  no  service  by  publication  against  a 
nonresident  (Davis  v.  John  Mouat  Lumber  Co.,  2  Colo.  App.  388,  31  Pac. 
189,  Estey  v.  Hallack  &  Howard  Lumber  Co.,  4  Colo.  App.  166,  34  Pac. 
1114,  and  Sayre-Newton  Lumber  Co.  v.  Park,  4  Colo.  App.  485,  36  Pac. 
447).  A  merely  personal  judgment,  in  a  suit  to  recover  a  street  assess- 
ment, cannot  bind  the  land  (Dewey  v.  Des  Moines,  173  U.  S.  203,  43 
L.  Ed.  668,  19  Sup.  Ct.  382).    In  no  event  can  the  mere  rendition  of  a 
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personal  judgment  against  a  nonresident  create  a  lien  on  his  property 
.(Denny  v.  Ashley,  12  Colo.  167,  20  Pac.  332,  Grover  &  Baker  Sewing 
Mach.  Co.  v.  Radcliffe,  66  Md.  517,  8  AtL  267,  and  Fowler  v.  Lewis,  36 
W.  Va.  126,  14  S.  E.  451).  A  personal  judgment  for  costs  or  attorney's 
fees  is  inoperative  against  a  nonresident  (Freeman  v.  Alderson,  119 
U.  S.  188,  30  L.  Ed.  374,  7  Sup.  Ct.  167,  Foote  v.  Sewall,  81  Tex.  662, 

17  S.  W.  374,  and  Watson  v.  McClane,  18  Tex.  Civ.  App.  215,  45  S.  W. 
178).  The  New  York  courts  have  relied  upon  this  ruling  as  authority 
for  holding  that  a  foreign  decree  of  divorce  court  operate  to  change  the 
status  of  a  nonresident  defendant  (People  v.  Baker,  76  N.  Y.  84,  32 
Am.  Rep.  278,  and  Rigney  v.  Rigney,  127  N.  Y.  413,  24  Am.  St.  Rep.  464, 
28  N.  E.  406).  A  Wisconsin  court  refused  in  Mover  v.  Koontz,  103  Wis. 
25,  79  N.  W.  51,  to  set  aside  a  decree  of  divorce  as  against  a  nonresi- 
dent. A  decree  for  alimony  or  maintenance  cannot  bind  a  nonresident 
served  by  publication  (Bunnell  v.  Bunnell,  25  Fed.  217,  218,  De  La  Mon- 
tanya  v.  De  La  Montanya,  112  Cal.  109,  111,  114,  115,  53  Am.  St.  Rep. 
168,  170,  172,  173,  32  L.  R.  A.  85,  86,  87,  44  Pac.  346,  347,  348;  Hervey 
v.  Hervey,  56  N.  J.  Eq.  175,  176,  38  AtL  770,  771,  Elmendorf  v.  Elmen- 
dorf,  58  N.  J.  Eq.  113,  44  AtL  165,  and  Massey  v.  Stimmel,  15  Ohio 
C.  C.  444).  A  decree  in  a  suit  to  quiet  title  has  been  held  in  a  number 
of  cases  not  to  be  binding  on  a  nonresident,  who  did  not  appear  (Clark 
v.  Hammett,  27  Fed.  340,  341,  Remer  v.  Mackay,  35  Fed.  88,  54  Fed. 
435,  and  Kimmare  v.  Houston  etc.  Ry.  Co.,  76  Tex.  695,  12  S.  W.  701). 
And  a  decree  to  compel  reconveyance  of  land  in  another  State,  cannot 
bind  a  nonresident  (Dull  v.  Blackman,  169  U.  S.  247,  42  L.  Ed.  734,  18 
Sup.  Ct.  335).  Action  will  not  lie  on  a  judgment  in  personam  recovered 
originally  against  a  nonresident,  not  served  with  process  (Eliot  v.  Mc- 
Cormick,  144  Mass.  11,  10  N.  E.  710,  Needham  v.  Thayer,  147  Mass.  538, 

18  N.  E.  430,  Rand  v.  Hanson,  154  Mass.  89,  26  Am.  St.  Rep.  211,  12 
L.  R.  A.  574,  28  N.  E.  6,  Shepard  v.  Wright,  113  N.  Y.  585,  21  N.  E. 
724,  Kingsborough  v.  Tousley,  56  Ohio  St.  459,  47  N.  E.  543,  Franz  Falk 
Brewing  Co.  v.  Hirsch,  78  Tex.  196,  14  S.  W.  451,  Schmidt  v.  Stern, 
2  Tex.  App.  Civ.  72,  and  Nat.  Bank  v.  Peabody,  55  Vt.  495,  496,  45  Am. 
Rep.  634,  635).  Likewise  scire  facias  cannot  revive  such  a  judgment 
(Owens  v.  Henry,  161  U.  S.  646,  40  L.  Ed.  838,  16  Sup.  Ct.  694,  Bicker- 
dike  v.  Allen,  157  111.  102,  29  L.  R.  A.  784,  41  N.  E.  742,  and  Betts  v. 
Johnson,  68  Vt.  555,  35  AtL  491).  Extraterritorial  service  on  an  alien 
cannot  bind  him  to  a  judgment  recovered  against  him  (McHenry  v.  New 
York  etc.  R.  R.  Co.,  25  Fed.  67).  And  service  by  sending  a  copy  of 
summons  through  the  mail  will  not  support  a  personal  decree  (Smith 
v.  Woolfolk,  115  U.  S.  149,  29  L.  Ed.  360,  5  Suf>.  Ct.  1180).  A  State 
court  cannot  discharge  a  debtor  from  a  debt  due  a  nonresident  (Pullen 
v.  Hillman,  84  Me.  132,  30  Am.  St.  Rep.  342,  24  AtL  796,  and  Phoenix 
Bank  v.  Batch  ell  er,  151  Mass.  592,  8  L.  R.  A.  646,  24  N.  E.  918).    Terri-' 


11U  PENNOYER  v.  NEPP.  95  U.  S.  714-748 

torial  courts  are  bound  by  tbe  same  rule  as  State  courts,  regarding  ser- 
vice on  nonresidents  in  personal  suits  (Harkness  v.  Hyde,  98  U.  S.  478, 
25  L.  Ed.  238).  The*  following  cases  approve  the  rule  in  discussion, 
obiter:  Mohr  v.  Manierre,  101  U.  S.  422,  25  L.  Ed.  1054,  Renaud  v.  Ab- 
bott, 116  U.  S.  288,  29  L.  Ed.  632,  6  Sup.  Ct.  1198,  In  re  Johnson,  167 
U.  S.  124,  42  L.  Ed.  104,  17  Sup.  Ct.  737,  Bailey  v.  Sundberg,  49  Fed. 
585,  1  C.  C.  A.  387,  In  re  Dana,  68  Fed.  895,  Opelika  v.  Daniel,  59  Ala. 

219,  Union  etc.  Co.  v.  Craddock,  59  Ark.  603,  28  S.  W.  427,  McGehee  v. 
McGehee,  41  La.  Ann.  661,  6  South.  255,  Moore  v.  Wayne  Circuit  Judge, 
65  Mich.  87,  20  N.  W.  803,  Northcraft  v.  Oliver,  74  Tex.  169,  11  S.  W. 
1123,  Osborne  v.  Barnett,  1  Tex.  App.  Civ.  50,  and  Schuler  v.  Ford,  10 
Idaho,  747,  109  Am.  St.  Rep.  233,  80  Pac.  221.  Dissenting  opinions  in 
the  following  also  approve  the  rule:  Swan  Land  etc.  Co.  v.  Frank,  148 
U.  S.  614,  37  L.  Ed.  581,  13  Sup.  Ct.  695,  Boody  v.  Watson,  64  N.  H. 
194,  9  Atl.  819,  and  Dowell  v.  Portland,  13  Or.  268,  10  Pac.  318. 

A  number  of  cases  have  distinguished  the  principal  case  upon  this 
point.  Thus,  where  the  nonresident  has  appeared  and  answered  to  the 
merits,  he  is  deemed  to  have  waived  his  extraterritorial  immunity  (Ver- 
milya  v.  Brown,  65  Fed.  150,  Epps  v.  Buckmaster,  104  Ga.  702,  30  S.  E. 
961,  Elsasser  v.  Haines,  52  N.  J.  L.  15,  18  Atl.  1097  (but  see  dissenting 
opinion,  pp.  25,  28,  30,  18  Atl.  1101,  1102),  Piedmont  etc.  Ins.  Co.  v. 
Fitzgerald,  1  Tex.  App.  Civ.  786,  Grubb  v.  Starkey,  90  Va.  835,  20 
S.  E.  785).  Where  a  nonresident  is  served  in  the  State,  he  is  bound  by 
judgment  (Sipe  v.  Copwell,  59  Fed.  971, 16  U.  S.  App.  704  (affirming  51 
Fed.  668).  It  has  also  been  held  that  where  a  foreign  corporation  has 
appointed  an  agent  to  represent  it  in  a  State,  he  has  implied  power  to 
receive  service  (Connecticut  Mutual  etc.  Ins.  Co.  v.  Spratley,  172  U.  S. 
617,  43  L.  Ed.  574,  19  Sup.  Ct.  314,  Henrietta  Min.  etc.  Co.  v.  Johnson, 
173  U.  S.  224,  43  L.  Ed.  677,  19  Sup.  Ct.  404).    In  re  Newman,  75  Cal. 

220,  7  Am.  St.  Rep.  150,  16  Pac.  889,  distinguished  the  principal  case  in 
granting  divorce  against  a  nonresident.  Where  a  nonresident  was 
served  within  the  State,  he  was  held  amenable  to  jurisdiction  in  Ford 
v.  Calhoun,  53  S.  C.  113,  30  S.  E.  832.  In  Dewey  v.  Des  Moines,  101 
Iowa,  428,  70  N.  W.  609,  the  court  allowed  personal  judgment  against  a 
nonresident  for  the  amount  of  an  assessment  against  him.  The  court 
in  Kirkpatrick  v.  Post,  53  N.  J.  Eq.  598,  600,  32  Atl.  270,  while  approv- 
ing the  rule,  refused  to  quash  mere  order  of  publication,  declaring  that 
the  object  of  such  publication  was  to  give  notice  to  defendant  and  allow 
him  to  appear  if  he  desired.  Spencer  v.  Houghton,  68  Cal.  87,  8  Pac. 
682,  allowed  constructive  service  on  a  guardian  in  a  suit  for  an  account- 
ing on  the  ground  of  implied  consent  to  such  service  in  case  of  removal 
from  the  State;  O'Neil  v.  Brown,  61  Tex.  37,  and  People  v.  House, 
4  Utah,  384,  10  Pac.  844,  distinguish  the  principal  case  under  the  facts; 
Smith  v.  Farbenfabriken  of  Elberfeld  Co.,  203  Fed.  481,  121  C.  C.  A. 
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598,  under  section  48,  Judicial  Code,  District  Court  acquires  jurisdiction 
over  suit  for  infringement  against  nonresident  alien  by  service  on  agent 
conducting  business  in  district  where  inf ringemenfoccurs ;  Collin  County 
Nat.  Bank  v.  Hughes,  155  Fed.  390,  393,  83  C.  C.  A.  661,  Circuit  Court 
may  issue  scire  facias  to  review  its  judgment  and  prescribe  service  with- 
out district  when  judgment  defendant  has  departed  therefrom;  Town 
of  Ketchikan  v.  Zimmerman,  4  Alaska,  260,  service  by  mail  of  notice 
of  assessment  of  taxes  is  sufficient  under  act  of  Congress  relating  to 
municipal  corporations ;  Rome  Ins.  Co.  v.  Corbett,  66  Fla.  439,  63  South. 
834,  where  statute  for  constructive  service  in  equity  was  complied  with, 
court  could  adjudicate  fund,  no  personal  judgment  being  asked  for; 
0  'Neill  v.  Potvin,  13  Idaho,  729,  93  Pac.  23,  upholding  on  collateral  at- 
tack, as  showing  judgment  on  publication,  not  showing  want  of  jurisdic- 
tion on  face  of  record ;  Greenbaum  v.  Commonwealth,  147  Ky.  453,  Ann. 
Oas.  1913D,  338,  144  S.  W.  47,  court  has  power  to  render  personal  judg- 
ment against  nonresident  for  tax  assessed  on  whisky  stored  in  State  where 
defendant  personally  served  in  State,  and  where  he  appeared  in  assess- 
ment proceedings  and  made  reports  required  by  law;  Tell  v.  Senac,  122 
La.  1043,  48  South.  449,  in  partition  proceedings  curator, ad  hoc  repre- 
sents absentees,  and  proceedings  are  in  rem;  McSherry  v.  McSherry, 
113  Md.  400,  140  Am.  St.  Rep.  428,  77  Atl.  655,  where  defendant  in 
divorce  answered,  and  decree  for  alimony  was  left  open,  removal  of  de- 
fendant from  State  did  not  affect  jurisdiction  to  fix  alimony;  Western 
Assur.  Co.  v.  Walden,  238  Mo.  62,  141  S.  W.  599,  where  debt  due  de- 
fendants, citizens  of  State,  by  corporation  also  doing  business  in  an- 
other State  was  garnished  by  personal  service  in  that  State  in  action 
against  defendants,  who  were  served  by  publication,  judgment  therein 
was  valid  to  extent  of  garnished  debt;  Cona  v.  Henry  Hudson  Co.,  86 
N.  J.  L.  160,  90  Atl.  1034,  equity  has  jurisdiction  on  publication  to  non- 
resident owners  and  persons  believed  dead  to  decree  partition  or  sale  in 
lieu  thereof;  McGuinness  v.  McGuinness,  71  N.  J.  Eq.  5,  62  Atl.  939, 
decree  for  alimony  in  separation  suit  on  service  by  publication  upholds 
subsequent  sequestration  of  defendant's  property  in  State  to  satisfy 
same;  Tiedemann  v.  Tiedemann,  36  Nev.  509,  137  Pac.  829,  service  of 
summons  in  divorce  on  defendant  held  good,  though  complaint  did  not 
show  defendant  was  actual  resident  of  county  where  served,  for  six 
months;  Knapp  v.  Supreme  Commandery,  121  Tenn.  226,  227,  230,  118 
S.  W.  394,  395,  court  has  jurisdiction  on  substituted  service  to  enjoin 
consolidation  of  domestic  and  foreign  fraternal  insurance  corporations; 
Gulf  etc.  Ry.  Co.  v.  Rogers,  37  Tex.  Civ.  107,  82  S.  W.  825,  rule  does  not 
apply  to  judgments  rendered  in  State  against  residents  of  State ;  Somer- 
ville  Lumber  Co.  v.  Mackres,  86  Vt.  468,  85  Atl.  978,  service  by  attach- 
ment on  property  of  foreign  corporation  not  naming  State  agent  is  suffi- 
cient to  support  personal  judgment;  Stubbs  v.  Continental  Timber  Co., 
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49  Wash.  435,  95  Pac.  1012,  summons  served  by  publication  held  to  sub- 
stantially comply  with  form  prescribed  by  statute ;  Fond  du  Lac  Cheese 
etc.  Co.  v.  Henningsen  Produce  Co.,  141  Wis.  72,  123  N.  W.  641,  service 
of  manager  of  foreign  corporation  temporarily  within  State  to  settle 
claim  is  service  on  corporation;  Luetzke  v.  Roberts,  130  Wis.  105,  109 
N.  W.  952,  where,  after  substituted  service,  defendants  answered  in  ac- 
tion to  cancel  stock  subscription  note,  personal  judgment  against  them 
under  issues  was  valid;  Abbeville  Electric  etc.  Co.  v.  Western  Electrical 
etc.  Co.,  61  S.  C.  369,  39  S.  E.  562,  565,  holding  under  S.  C.  Code  Civ. 
Proc.,  §  155,  service  on  traveling  agent  within  jurisdiction  sufficient  ser- 
vice on  foreign  corporation  with  no  resident  agent;  dissenting  opinion 
in  Haddoek  v.  Haddock,  201  U.  S.  609,  610,  50  L.  Ed.  886,  26  Sup.  Ct. 
525,  majority  holding  mere  domicile  in  State  of  one  spouse  does  not 
give  jurisdiction  to  render  divorce  decree  enforceable  in  other  State 
against  nonresident  defendant  only  constructively  served;  dissenting 
opinion  in  Jos.  Joseph  &  Bros.  Co.  v.  Hoffman  &  McNeill,  173  Ala.  582, 
583,  590,  Ann.  Gas.  1914A,  718,  38  L  R.  A.  (N.  S.)  924,  56  South.  221, 
223,  majority  holding  where  plaintiff  sues  nonresident  defendant  in  an- 
other State,  and  makes  himself  garnishee  of  his  own  debt  to  defend- 
ant, who  is  not  personally  served,  and  is  found  indebted  to  defendant 
in  certain  sum  which  is  reduced  by  debt  garnished,  so  discharging  any 
debt  of  plaintiff  there  to  defendant  to  extent  of  sum  condemned,  such 
judgment  is  binding  so  far  as  judgment  is  in  rem;  dissenting  opinion 
in  Raher  v.  Raher,  150  Iowa,  549,  550,  Ann.  Gas.  1912D,  680,  85  L.  R.  A. 
(N.  8.)  292,  129  N.  W.  507,  majority  holding  void  statutes  providing 
for  personal  judgment  on  service  on  resident  without  State. 

Jurisdiction  over  absent  citizens.  Note,  53  Am.  St.  Rep.  179,  181, 
184,  186. 

Jurisdiction — Defects  in  the  service  of  process.  Note,  61  Am.  St. 
Rep.  489. 

Extraterritorial  effect  of  decrees  of  divorce.  Note,  83  Am.  St.  Rep. 
619. 

Jurisdiction  of  foreign  corporations.  Note,  85  Am.  St.  Rep.  907, 
913. 

Foreign  judgments.    Note,  94  Am.  St.  Rep.  533. 

Whether  a  personal  liability  may  be  created  for  an  assessment. 
Note,  133  Am.  St.  Rep.  936. 

Right  of  State  to  authorize  entry  of  personal  judgment  on  service 
of  process  on  resident  outside  of  State  limits.  Note,  Ann.  Gas. 
1912D,  697. 

Validity  of  personal  judgments  on  constructive  service.  Note,  16 
LR.A.  233,  234. 
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Extraterritorial  effect  of  decree  of  divorce  rendered  upon  con- 
structive service.    Note,  18  L.  R.  A.  (N.  S.)  653,  654,  655. 

Personal  liability  of  property  owner  for  assessments  for  local  im- 
provements.   Note,  18  L.  R.  A.  (N.  S.)  1260. 

Whether  jurisdiction  of  suit  for  specific  performance  of  land  con- 
tract within  territorial  jurisdiction,  may  rest  upon  constructive 
service  upon  nonresident.    Note,  28  L.  R.  A.  (N.  S.)  1186. 

Validity  and  effect,  as  against  defendant  not  personally  served  with- 
in State,  of  judgment  in  personam  against  joint  debtors.  Note, 
85  L.  R.  A.  (N.  S.)  318. 

Validity  of  judgment  dissolving  marriage  by  court  of  country  where 
husband  is  domiciled.    Note,  5  E.  R.  0.  724. 

Service  by  publication  against  a  nonresident  will  give  jurisdiction  in  a 
proceeding  substantially  in  rem,  property  within  the  State  being 'subject 
to  attachment,  and  the  object  of  such  suit  being  to  reach  and  dispose  of 
such  property. 

Approved  in  Brand  v.  Brand,  116  Ky.  791,  63  L.  R.  A.  206,  76  S.  W. 
870,  following  rule;  Grannis  v.  Ordean,  234  U.  S.  392,  394,  58  L.  Ed. 
1368,  1369,  34  Sup.  Ct.  779,  summons  in  foreclosure  served  by  publica- 
tion and  mailing  held  to  be  due  process ;  Haddock  v.  Haddock,  201  U.  S. 
569,'  50  L.  Ed.  869,  26  Sup.  Ct.  525,  mere  domicile  in  State  of  one  spouse 
does  not  give  jurisdiction  to  render  divorce  decree  enforceable  in  other 
State  against  nonresident  defendant  only  constructively  served;  North 
Star  Lumber  Co.  v.  Johnson,  196  Fed.  59,  State  court  in  Oregon  acquires 
jurisdiction  over  nonresident  defendant  whose  property  is  attached  only 
by  service  of  summons  on  him;  Campbell  v.  Farmers '  Mfg.  Co.,  203  Fed. 
575,  judgment  in  attachment  suit  where  defendant  not  served  personally 
and  land  not  attached,  but  attachment  served  on  garnishee  against  whom 
judgment  was  entered  will  not  sustain  suit  to  quiet  title;  Wells  v.  Clark, 
136  Fed.  465,  where  State  action  against  nonresident  whose  property 
attached  is  removed  to  Federal  court,  latter  court  may  render  personal 
judgment;  Mason. v.  Connors,  129  Fed.  833,  under  Vermont  laws  per- 
sonal service  on  defendant  in  State  gives  jurisdiction  to  render  personal 
judgment  though  he  is  nonresident;  Sutherland-Innes  Co.  v.  American 
etc.  Hoop  Co.,  113  Fed.  187,  51  C.  C.  A.  145,  denying  money  judgment 
set  off  against  similar  judgment,  both  corporations  being  nonresident, 
for  Wis.  Rev.  Stats.  1898,  §  2639,  applied  only  to  judgments  in  rem ; 
J.  A.  Shuttleworth  &  Co.  v.  J.  Marx  &  Co.,  159  Ala.  425,  427,  49  South. 
85,  86,  debt  due  nonresident  defendant  and  attached  held  to  have  situs 
in  State  and  to  be  subject  to  jurisdiction  of  court;  Miller  v.  Alaska- 
Canadian  Oil  etc.  Co.,  4  Alaska,  441,  holding  attachment  valid  and  up- 
holding order  for  service  based  thereon;  Nowell  v.  International  Trust 
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Co.,  3  Alaska,  258,  260,  261,  263,  service  by  publication  held  good  to  ex- 
tent of  property  attached,  though  judge  on  making  order  did  not  know 
property  was  attached;  Hook  v.  Hoffman,  16  Ariz.  544,  552,  147  Pac. 
724,  727,  action  to  determine  ownership  of  stock  in  domestic  corpora- 
tion is  so  far  in  rem  that  court  may  bind  all  parties,  though  served 
by  publication;  National  Fire  Ins.  Co.  v.  Ming,  7  Ariz.  9,  60  Pac.  721,  in 
action  on  insurance  policy  defense  that  plaintiff  had  been  sued  in  Cali- 
fornia by  his  creditors  and  funds  in  hands  of  defendant  garnished  and 
were  paid  to  creditors  under  garnishment  proceedings,  is  good  defense; 
Title  etc.  Restoration  Co.  v.  Kerrigan,  150  Cal.  308,  119  Am.  St  Rep. 
199,  8  L.  R.  A.  (N.  S.)  682,  88  Pac.  359,  upholding.statute  providing  for 
restoration  of  title  record  by  publication  against  nonresidents  and  un- 
known claimants ;  Tutt  v.  Davis,  13  Cal.  App.  718,  110  Pac.  691,  in  suit 
to  specifically  perform  contract  to  convey  land  defendant  may  be  served 
by  publication;  Staffan  v.  Zeust,  10  App.  D.  C.  272,  judgment  in  eject- 
ment cannot  be  rendered  on  service  by  publication;  Plumb  v.  Bateman, 
2  App.  D.  C.  173,  vacating  order  for  publication  in  equity  suit  where 
subpoena  returned  "not  to  be  found"  before  return  day  of  writ;  Lucy 
v.  Deas,  59  Fla.  556,  52  South.  517,  judgment  on  attachment  against  one 
absent  from  State  alleged  void  on  ground  of  false  testimony;  Foore  v. 
Simon  Piano  Co.,  18  Idaho,  175,  176, 108  Pac.  1041,  judgment  on  publica- 
tion against  nonresident  is  valid  as  to  property  attached;  Northern 
Indiana  Ry.  Co.  v.  Lincoln  Nat.  Bank,  47  Ind.  App.  110,  92  N.  E.  388, 
judgment  against  garnishee,  on  service  by  publication  on  nonresident 
defendant  is  valid;  Smith  v.  Kreager,  6  Kan.  App.  273,  51  Pac.  814,  judg- 
ment foreclosing  mortgage  on  constructive  service  is  not  evidence  of 
debt ;  Rogers  v.  Binyon,  124  La.  98,  49  South.  992,  proceeding  to  enforce 
mortgage  granted  by  act  importing  confession  of  judgment  may  be  by 
substituted  service;  West  v.  Lehmer,  115  La.  225,  38  South.  973,  mere 
fact  that  in  action  against  two  defendants  domiciled  out  of  jurisdiction, 
jurisdiction  is  acquired  as  to  one,  does  not  authorize  bringing  other  into 
court  by  citation  of  curator,  though  appearance  of  latter  necessary  for 
parties  in  court  to  obtain  judgment ;  Ridgely  v.  Mayor  etc.  of  Baltimore, 
119  Md.  578,  87  Atl.  913,  rule  applies  in  condemnation  suit;  Old  Do- 
minion Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass.  208,  40  L.  R.  A. 
(N  S.)  314,  89  N.  E.  214,  judgment  of  another  State  in  favor  of  one 
joint  tort-feasor  does  not  bar  suit  against  another;  Rothschild  v.  Knight, 
176  Mass.  53,  55,  57  N.  E.  337,  338,  upholding  attachment  of  debts  by 
trustees  where  debtors  though  nonresident  voluntarily  came  into  court 
without  process;  Tyler  v.  Court  of  Registration,  175  Mass.  75,  55  N.  E. 
813,  upholding  registration  act,  Stats.  1898,  c.  562,  cutting  off  possible 
adverse  interest  in  land  claimed  by  publication  of  notice  mailed  to  known 
and  posted  for  unknown  claimants;  Smith  v.  Smith,  123  Minn.  433,  52 
L.  R.  A.  (N.  S.)  1061,  144  N.  W.  139,  interest  of  nonresident  partner  in 
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• 
realty  of  partnership  may  be  determined  on  constructive  service;  Silver 
Camp  Mining  Co.  v.  Dickert,  31  Mont.  498,  499,  501,  78  Pac.  970,  971, 
service  of  summons  by  publication  on  nonresident  under  Code  Civ.  Proc., 
§§  637,  638,  does  not  warrant  judgment  in  personam  against  defendant 
appearing  specially  to  challenge  jurisdiction;  Kneeland  v.  Weigley,  76 
Neb.  280,  107  N.  W.  575,  nonresident  served  by  publication  cannot  on 
special  appearance  attack  jurisdiction  on  ground  he  is  not  owner  of 
property  attached;  Kidd  v.  New  Hampshire  Traction  Co.,  72  N.  H.  283, 
66  L.  R.  A.  574,  56  Atl.  468,  where  notice  is  given  outside  of  State  to 
foreign  corporation  as  provided  by  statute,  court  has  jurisdiction  to  con- 
trol disposition  of  its  property  in  State;  Sohege  v.  Singer  Mfg.  Co.,  73 
N.  J.  Eq.  576,  68  Atl.  68,  equity  may  at  suit  of  citizen  award  shares  of 
domestic  corporation  to  complainant  as  against  nonresident  claimant 
served  by  publication;  Hotel  Registry  Corporation  v.  Stafford,  70 
N.  J.  L.  534,  57  Atl.  148,  portion  of  attachment  act  of  1901,  authorizing 
attachment  of  property  of  absconders  and  nonresidents,  not  repealed  by 
P.  L.  1903,  p.  560,  §  84 ;  Genest  v.  Las  Vegas  Masonic  Bldg.  Assn.,  11 
N.  M.  265,  67  Pac.  746,  in  adjudication  of  lien  under  Comp.  Laws  1897, 
§§  2216-2232,  service  by  publication  against  nonresident  defendant  is 
sufficient;  Johnson  v.  Whilden,  166  N.  C.  109,  Ann.  Gas.  19160,  783,  81 
S.  E.  1058,  judgment  on  substituted  service  on  nonresident  is  binding  on 
property  attached ;  Vick  v.  Flournoy,  147  N.  C,  213,  160  S.  E.  979,  hold- 
ing jurisdiction  of  suit  to  redeem  land  from  mortgage  and  enforce  con- 
tract relating  thereto  between  mortgagor  and  executor  of  deceased  mort- 
gagee was  acquired  by  substituted  service  on  nonresident  defendants; 
Lemly  v.  Ellis,  143  N.  C.  212,  213,  55  S.  E.  634,  bonds  under  garnishment, 
voluntarily  deposited  in  court  by  garnishee,  are  not  in  custodia  legis  so 
as  to  prevent  levy  of  attachment  thereon  by  garnishee;  May  v.  Getty, 
140  N.  C.  318,  53  S.  E.  78,  general  judgment,  rendered  under  jurisdiction 
obtained  by  attachment  not  collaterally  attackable  as  to  property  at- 
tached ;  Oil  Well  Supply  Co.  v.  Koen,  64  Ohio  St.  430,  432,  60  N.  E.  604, 
holding  action  to  enforce  collection  of  debt  by  attachment  of  property 
where  owner  is  nonresident  is  in  rem  and  confined  to  State;  Benner  v. 
Benner,  63  Ohio  St.  225,  226,  58  N.  E.  571,  allowing  service  by  publica- 
tion under  Rev.  Stats.,  §  5048,  in  action  by  wife  to  subject  husband's" 
property,  within  jurisdiction,  to  payment  of  alimony;  Mertens  v.  North- 
ern State  Bank,  68  Or.  279,  135  Pac.  887,  judgment  on  publication  held 
void  where  it  did  not  refer  to  attachment  levied  and  no  order  of  sale 
made  thereon;  Bank  of  Colfax  v.  Richardson,  34  Or.  523,  524,  75  Am. 
St.  Rep.  668,  669,  54  Pac.  360,  361,  upholding  from  collateral  attack 
judgment  against  nonresident  where  attachment  of  property  in  Oregon 
according  to  Oregon  law;  Cunnins  v.  School  Dist.,  206  Pa.  St.  474,  56 
Atl.  18,  19,  upholding  Pa.  Pub.  Laws,  155,  providing  for  grant  of  admin- 
istration on  property  of  persons  presumed  to  be  dead ;  Wm.  Cameron  & 
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Co.  v.  Jones,  41  Tex.  Civ.  13,  90  S.  W.  1133,  service  in  State  on  secre- 
tary of  foreign  corporation  held  sufficient  to  give  jurisdiction  for  judg- 
ment in  attachment  suit;  South  Dakota  Commercial  Assn.  v.  Ramsey 
34  S.  D.  51,  147  N.  W.  76,  and  Thornley  v.  Lawbaugh,  31  N.  D.  657, 
47  L.  R.  A.  (N.  8.)  1127,  143  N.  W.  350,  both  holding  nonresident  de- 
fendant cannot  deny  ownership  of  property  attached  to  oust  court  of 
jurisdiction  on  constructive  service;  Phillips  v.  Tompson,  73  Wash.  83, 
Ann.  Oas.  1914D,  672,  131  Pac.  463,  title  may  be  quieted  against  un- 
known heirs  on  service  by  publication ;  Clifford  v.  Patcros  Transfer  Co., 
71  Wash.  668,  671,  672, 129  Pac.  370,  371,  372,  where  service  by  publica- 
tion on  attachment  statute  providing  sheriff  shall,  after  selling  attached 
property,  collect  balance  as  in  other  cases,  does  not  apply;  Nixon  v. 
Joshua  Hendy  Mach.  Works,  51  Wash.  422,  99  Pac.  12,  jurisdiction  of 
nonresident  not  obtained  by  garnishing  claim  assigned  before  action 
commenced;  Tennant's  Heirs  v.  Fretts,  67  W.  Va.  574,  578,  140  Am.  St. 
Rep.  979,  29  L.  R.  A.  (N.  S.)  626,  68  S.  E.  389,  390,  equity  can  remove 
cloud  on  title  on  service  by  publication  on  defendants  without  State; 
Closson  v.  Chase,  158  Wis.  353, 149  N.  W.  29,  upholding  statute  to  same 
effect;  Minneapolis  Threshing  Mach.  Co.  v.  Ashauer,  142  Wis.  649,  126 
N.  W.  115,  foreclosure  decree  rendered  on  service  on  agent  of  foreign 
corporation  in  State  upheld;  Wells  v.  Scanlan,  124  Wis.  233,  102  N.  W. 
573,  action  to  foreclose  mortgage  on  land  in  State  is  not  subject  to  ten- 
year  limitation  on  actions  accruing  out  of  State,  though  both  plaintiff 
and  defendant  reside  out  of  State;  dissenting  opinion  in  Duckworth  v. 
Mull,  143  N.  C.  473,  55  S.  E.  854,  majority  construing  statute  as  to  juris- 
dictional demand  in  tort  actions  in  Justice's  Court. 

A  proceeding  for  the  foreclosure  of  a  mortgage  on  property  within 
jurisdiction  of  the  court,  is  of  a  proceeding  in  rem  (Palmer  v.  McCor- 
mick,  28  Fed.  543,  Martin  v.  Pond,  30  Fed.  18,  South  Covington  etc.  Ry. 
Co.  v.  Gest,  34  Fed.  637,  Swift  v.  Meyers,  13  Sawy.  594,  37  Fed.  45,  Gates 
v.  Bucki,  53  Fed.  967,  4  C.  C.  A.  116,  Compton  v.  Jesup,  68  Fed.  284,  15 
C.  C.  A.  397,  Deck  v.  Whitman,  96  Fed.  889,  Duke  v.  State,  56  Ark. 
499,  20  S.  W.  604,  Blumberg  v.  Birch,  99  Cal.  417,  37  Am.  St.  Rep.  68, 
34  Pac.  102,  La  Fetra  v.  Gleason,  101  Cal.  248,  35  Pac.  766,  Taylor  v. 
Rountree,  15  Lea,  727,  and  Baker  v.  Collins,  4  Tex.  Civ.  App.  525,  23 
S.  W.  495).  Proceedings  to  enforce  liens  generally  are  within  the 
meaning  of  the  rule  (Oswald  v.  Kampmann,  28  Fed.  37,  38,  39) ;  to 
enforce  tax  liens  (McCarter  v.  Neil,  50  Ark.  191,  6  S.  W.  732,  Ball  v. 
Ridge  Copper  Co.,  118  Mich.  11,  76  N.  W.  132,  Chauncey  v.  Wass,  35 
Minn.  25,  26,  30  N.  W.  837) ;  to  enforce  vendors'  liens  (Roller  v.  Holley, 
13  Tex.  Civ.  App.  638,  35  S.  W.  1075).  A  suit  to  recover  possession 
of  land  sold  for  taxes  is  also  a  proceeding  in  rem  (Shepherd  v.  Ware, 
46  Minn.  176,  24  Am.  St.  Rep.  214,  48  N.  W.  774).  Proceedings  to 
enforce  mechanics9  liens  are  also  of  the  same  character  (Bernhardt  v. 
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Brown,  118  N.  C.  706,  36  L.  R.  A.  405,  24  S.  E.  528,  Goodale  v.  Coffee, 
24  Or.  353,  33  Pac.  991,  and  proceedings  to  enforce  laborers'  liens; 
Plurede  v.  Levasseur,  89  Me.  175,  177,  36  Atl.  Ill,  112) ;  as  also  suits 
to  set  aside  fraudulent  conveyances  (Lane  v.  Innes,  43  Minn.  141,  45 
"*  N.  W.  5,  Robinson  v.  Kind,  23  Nev.  340,  341,  342,  47  Pac.  977,  978, 
and  Quarl  v.  Abbett,  102  Ind.  239,  52  Am.  Rep.  666,  1  N.  E.  479) ;  to 
rescind  a  conveyance  on  ground  of  fraud  (Loaiza  v.  Superior  Court, 
85  Cal.  28,  33,  9  L.  R.  A.  380, 381, 24  Pac.  710, 712) ;  to  set  aside  a  sheriff's 
deed  (Pasley  v.  McConnell,  38  La.  Ann.  475) ;  to  reform  a  description 
in  a  deed  (Corson  v.  Shoemaker,  55  Minn.  399,  57  N.  W.  139) ;  to  cancel 
a  contract  of  sale  (Robbins  v.  Martin,  43  La.  Ann.  494,  9  South.  112) ; 
to  enforce  specific  performance  of  a  contract  to  convey  or  exchange 
lands  (O'Sullivan  v.  Overton,  56  'Conn.  103,  14  Atl.  300,  and  Mason 
v.  Benedict,  43  La.  Ann.  399,  8  South.  931) ;  to  determine  adverse  claims 
to  land  (Lydiard  v.  Chute,  45  Minn.  280,  47  N.  W.  968,  and  Lantry  v. 
Parker,  37  Neb.  358,  55  N.  W.  964) ;  suits  to  quiet  title  to  land  (Arndt 
v.  Griggs,  134  U.  S.  326,  33  L.  Ed.  921,  10  Sup.  Ct.  560,  Bennett  v.  Fen- 
ton,  41  Fed.  285,  10  L.  R.  A.  502,  Morris  v.  Graham,  51  Fed.  55,  United 
States  v.  Southern  Pac.  Co.,  63  Fed.  486,  Bartels  v.  Souchon,  <8  La. 
Ann.  786,  19  South.  942,  Ormsby  v.  Ottman,  85  Fed.  496,  29  C.  C.  A. 
295) ;  suits  to  establish  trust  in  real  property  (Porter  etc.  Co.  v.  Baskin, 
43  Fed.  328,  Puckett  v.  Benjamin,  21  Or.  380,  28  Pac.  67) ;  or  to  deter- 
mine rights  in  a  trust  estate  (Minot  v.  Tilton,  64  N.  H.  374,  10  Atl. 
684) ;  action  by  an  heir  against  his  coheirs  for  partition  (Wunstel  v. 
Landry,  39  La.  Ann.  313,  1  South.  894);  suit  for  distribution  of  an 
estate  (Fitzsimmons  v.  Johnson,  90  Tenn.  424,  426,  429,  17  S.  W.  102, 
103) ;  to  establish  an  undivided  interest  in  a  judgment  concerning  lands 
(Young  v.  Upshur,  42  La.  Ann.  364,  365,  366,  21  Am.  St.  Rep.  888,  384, 
7  South.  558);  to  determine  wife's  rights  in  certain  lands  (Durrity  v. 
Musacchia,  42  La.  Ann.  359,  360,  7  South.  555) ;  proceedings  for  con- 
demnation of  land  (Huling  v.  Kaw  Valley  Ry.  Co.,  130  U.  S.  564,  32 
L.  Ed.  1048,  9  Sup.  Ct.  605) ;  or  for  confirmation  of  bond  issue  (Crall 
v.  Poso  Irr.  Dist.,  87  Cal.  147,  26  Pac.  799).  Action  of  trespass  to  try 
title  (Thomson  v.  Shackleford,  6  Tex.  Civ.  App.  128,  24  S.  W.  985, 
and  Milburn  v.  Smith",  11  Tex.  Civ.  App.  681,  682,  683,  33  S.  W.  911, 
912).  While  attachment  of  property  within  the  State  is  insufficient 
as  a  basis  for  a  judgment  in  personam  against  a  nonresident  served  by 
publication,  the  proceedings  are  so  far  proceedings  in  rem  as  to  hold 
the  property  actually  attached  (Mickey  v.  Stratton,  5  Sawy.  480,  Fed. 
Cas.  9530,  Shampeau  v.  Connecticut  River  Lumber  Co.,  37  Fed.  772, 
Purdy  v.  Muller,  81  Fed.  514,  515,  Anderson  v.  Goff,  72  Cal.  69,  1  Am. 
St.  R0P.  37,  13  Pac.  75,  Brown  v.  Tucker,  7  Colo.  34,  1  Pac.  224,  State 
v.  Eddy,  10  Mont.  318,  25  Pac.  1034,  Gibson  v.  Everett,  41  S.  C.  27, 
28, 19  S.  E.  287,  288,  Gaines  v.  Fourth  Nat.  Bank  (Tenn.),  52  S.  W.  470, 
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Rowan  v.  Shepard,  2  Tex.  App.  Civ.  251,  259,  Hogle  v.  Mott,  62  Vt. 
259,  22  Am.  St.  Rep.  108,  20  Atl.  278,  and  Smith  v.  Chilton,  77  Va.  538). 
A  number  of  cases  have  held  that  a  debt  has  a  sufficient  situs  in  the 
debtor's  domicile  to  allow  of  its  attachment  there  and  service  by  publi- 
cation on  a  nonresident  defendant  to  whom  it  is  owing  (Ahlhauser  v. 
Butler,  50  Fed.  707,  Hartzell  v.  Vigen,  6  N.  D.  125,  128,  129,  130,  131, 
132,  137,  142,  143,  66  Am.  St.  Rep.  593,  596,  597,  598,  599,  35  L.  R.  A. 
455,  456,  457,  458,  459,  461,  69  N.  W.  205,  206,  207,  208,  210,  212, 
Murphy  v.  Wallace,  3  Tex.  App.  Civ.  511,  Neufelder  v.  German-American 
Ins.  Co.,  6  Wash.  339,  36  Am.  St.  Rep.  169,  33  Pac.  871,  Stewart  v. 
Northern  Assur.  Co.,  45  W.  Va.  738,  44  L.  R.  A.  103,  32  S.  E.  220,  and 
Bragg  v.  Gaynor,  85  Wis.  484,  21  L.  R.  A.  166,  55  N.  W.  924).  Unpaid 
balances  due  a  foreign  corporation  on  stock  subscribed  are  property  in 
North  Carolina,  and  subject  to  attachment  (Cooper  v.  Adel  Security  Co., 
122  N.  C.  465,  30  S.  E.  349).  The  share  of  a  nonresident  in  a  domestic 
firm's  assets  are  bound  by  substituted  service  (Sugg  v.  Thornton,  132 
U.  S.  531,  33  L.  Ed.  449,  10  Sup.  Ct.  166).  A  court  may  allow  alimony 
or  maintenance  from  the  lands  of  the  husband  situated  in  the  State 
(Murray  v.  Murray,  115  Cal.  275,  56  Am.  St.  Rep.  103,  37  L.  R.  A.  629, 
47  Pac.  40,  and  Wesner  v.  O'Brien,  56  Kan.  727,  54  Am.  St.  Rep.  606, 
32  L.  R.  A.  291,  44  Pac.  1091).  Insolvency  proceedings  are  quasi  in  rem, 
and  by  publication  of  an  order  to  show  cause  why  an  absent  debtor 
should  not  be  declared  insolvent,  the  court  acquires  jurisdiction  (Arnold 
v.  Kahn,  67  Cal.  473,  8  Pac.  36).  Process  may  be  served  by  publication 
in  distress  for  rent  (Blanchard  v.  Raines,  20  Fla.  475) ;  or  in  a  suit 
"  against  a  foreign  corporation  to  abate  a  nuisance  (Anheuser-Busch 
Brewing  Co.  v.  Peterson,  41  Neb.  902,  6Q  N.  W.  375).  In  Townes  v. 
City  Council  of  Augusta,  46  S.  C.  31,  23  S.  E.  985,  where  a  corporation 
appeared  after  attachment  of  its  property,  the  court  refused  to  allow 
it  to  withdraw  its  answer,  and  object  to  jurisdiction.  Whether  attach- 
ment was  a  proceeding  in  rem  or  in  personam  was  discussed,  but  not 
decided  in  Penniman  v.  Daniel,  91  N.  C.  434.  The  following  cases  cite 
Pennoyer  v.  Neff,  arguendo,  on  this  point:  Mexican  Cent.  Ry.  Co.  v. 
Pinkney,  149  U.  S.  209,  87  L.  Ed.  705,  13  Sup.  Ct.  865,  McCormick  v. 
Elliot,  43  Fed.  473,  Cousins  v.  Alworth,  44  Minn.  509,  10  L.  R.  A.  507, 
47  N.  W.  171,  Crumlish  v.  Shenandoah  Val.  Ry.  Co.,  28  W.  Va.  637. 
Distinguished  in  Anderson  v.  Schloesser,  153  Cal.  223,  94  Pac.  886, 
where  judgment  not  rendered  on  substituted  service,  whether  property 
attached  belonged  to  defendant  does  not  affect  jurisdiction;  Parkhurst 
v.  Almy,  222  Mass.  33,  109  N.  E.  736,  where  decree  has  been  rendered 
fastening  liability  on  holders  of  stock,  court  has  jurisdiction  without 
serving  defendants  to  require  corporation  to  apply  to  the  debt  stock 
standing  in  name  of  judgment  debtors ;  Fisher  v.  Traders '  Mut.  Life  Ins. 
Co.,  136  N.  C.  221,  222,  48  S.  E.  669,  upholding  Pub.  Laws  1901,  p.  66, 
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c.  5,  requiring  foreign  corporation  to  appoint  process  agent,  and  that 
if  no  agent  appointed  process  may  be  served  on  corporation  commis- 
sion's secretary;  Harland  v.  United  Lines  Tel.  Co.,  40  Fed.  312,  6 
L.  R.  A.  254,  holding  while  Congress  had  provided  for  adoption  of  State 
rules  regulating  attachment,  Federal  court  could  not  assume  jurisdic- 
tion over  property  of  nonresident,  not  served  with  process;  Dorr  v. 
Gibboney,  3  Hughes,  387,  Fed.  Cas.  4006,  holding  attachment  of  prop- 
erty of  loyal  citizen,  residing  in  insurrectionary  State,  void;  Jones 
Lumber  Co.  v.  Rhoades,  17  Tex.  Civ.  App.  674,  41  S.  W.  107,  holding 
judgment  in  suit  against  deceased  person  to  enforce  lien  on  land 
inoperative. 

Judgment  against  nonresidents.    Note,  1  Am.  St.  Rep.  41. 

Jurisdiction  of  courts  over  nonresidents.    Note,  68  Am.  Dec.  590. 

Jurisdiction  over  foreigners  and  their  property.  Note,  76  Am.  Dec 
666,  670. 

Judgments  depending  for  their  validity  on  an  attachment  of  prop- 
erty.   Note,  76  Am,  St.  Rep.  805. 

Constitutionality  of  substituted  service  in  action  by  leaving  sum- 
mons at  defendant's  residence,  or  last  or  usual  place  of  abode, 
etc.    Note,  Ann.  Gas.  1918A,  1189. 

Service  of  process  constituting  due  process  of  law.  Note,  50 
L.  R.  A.  577,  578,  579,  580,  592. 

Constructive  or  substituted  service  on  resident  as  due  process. 
Note,  35  L.  R.  A.  (N.  S.)  297. 

Validity  of  judgment  depends  on  jurisdiction  o*  court  before  rendition, 
not  upon  what  may  occur  subsequently. 

Approved  in  Church  v.  Town  of  South  Kingston,  22  R.  1.  385,  48  Atl. 
4,  holding  void  proceedings  under  General  Laws  Rhode  Island  providing 
for  nonjudicial  commission  appointed  by  court  to  provide  for  paupers; 
H.  L.  Griffin  Co.  v.  Howell,  38  Utah,  363,  113  Pac.  329,  special  appear- 
ance to  vacate  default  judgment  in  attachment  does  not  cure  want  of 
jurisdiction,  but  makes  judgment  binding  after  decision  refusing  to 
vacate  in  absence  of  appeal;  Frankel  v.  Satterfield,  9  Houst.  212,  19 
Atl.  902,  holding  failure  of  defendant  to  plead  to  scire  facias  and  show 
want  of  jurisdiction  cannot  cure  defect  in  judgment. 

Amendment  to  return  conferring  jurisdiction*  Note,  18  Am.  Dec 
180. 

Federal  courts  exercise  an  independent  jurisdiction,  and  are  bound  to 
give  to  judgments  of  State  courts  only  the  same  faith  and  credit  which 
courts  of  another  State  are  bound  to  give. 
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Approved  in  Smith  v.  Mosier,  169  Fed.  447,  following  rule;  National 
Exchange  "Bank  v.  Wiley,  195  U.  S.  270,  49  L.  Ed.  190,  25  Sup.  Ct.  70, 
judgment  under  warrant  of  attorney  annexed  to  note  authorizing  con- 
fession of  judgment  in  favor  of  holder  is  collaterally  attackable  in  suit 
thereon  in  another  State  on  ground  that  party  in  whose  favor  it  was 
rendered  was  not  holder;  Michigan  Trust  Co.  v.  Ferry,  175  Fed.  677, 
99  C.  C.  A.  221,  Federal  court  can  exercise  independent  judgment  as 
to  due  process  in  acquiring  jurisdiction  by  constructive  service  to  ren- 
der personal  judgment  against  executor  who  has  removed  from  State; 
Parker  v.  Kelley,  166  Fed.  971,  decree  in  proceedings  to  remove  trustee 
where  fund  not  within  State,  and  there  was  no  appearance  or  personal 
service  for  defendant  does  not  require  Federal  court  in  another  State 
to  compel  trustee  to  account;  Lathrop  etc.  Co.  v.  Interior  Const,  etc. 
Co.,  150  Fed.  670,  where  foreign  corporation  designated  process  agent 
in  accordance  with  New  York  law  and  later  ceased  to  do  business  in 
State  and  revoked  appointment  of  agency,  maintenance  of  action  com- 
menced prior  to  withdrawal  does  not  authorize  suit  by  service  on  Sec- 
retary of  State  under  Laws  N.  Y.  1892,  p.  1806,  §  16;  Phoenix  Bridge  Co. 
v.  Castleberry,  131  Fed.  177,  65  C.  C.  A.  481,  permitting  collateral  attack 
on  grant  of  administration  on  estate  of  decedent  by  South  Carolina 
court;  Cady  v.  Associated  Colonies,  119  Fed.  424,  holding  constructive 
service  on  corporation  under  Cal.  Stats.  &  Code  Amend.  1899,  p.  Ill, 
not  binding  in  Federal  courts  where  corporation  not  operating  in  State; 
Union  &  Planters'  Bank  v.  City  of  Memphis,  111  Fed.  572,  49  C.  C.  A. 
455,  holding  where  judgment  exempting  from  taxes  is  by  State  court 
res  adjudicata  as  to  that  year  only  Federal  courts  give  same  effect; 
Dunn  v.  Dilks,  31  Ind.  App.  681,  68  N.  E.  1037,  holding  personal  service 
on  nonresident  of  Pennsylvania  necessary  to  make  such  court's  judg- 
ment on  note  enforceable  in  Indiana ;  Fred  Miller  Brewing  Co.  v.  Capital 
Ins.  Co.,  Ill  Iowa,  600,  82  N.  W.  1026,  holding  Wisconsin  judgment 
entered  by  clerk  in  default  after  proper  procedure,  under  Rev.  Stats. 
Wis.,  §  2891,  is  judicial  act  entitled  to  recognition  in  this  State ;  Boyle 
v.  Mussen-Sauntry  Land  etc.  Co.,  88  Minn.  465,  93  N.  W.  523,  holding 
"full  faith  and  credit"  clause  inapplicable  to  judgments  of  court  of 
new  State  against  nonresident  debtor  not  personally  served  or  appear- 
ing; Commonwealth  etc.  Ins.  Co.  v.  Hayden,  61  Neb.  457,  85  N.  W.  444, 
holding  assessment  by  court  upon  stockholder  of  insolvent  corporation 
conclusive  judicial  determination  only  to  extent  of  ascertainment  of 
assets  and  liabilities  and  necessity  for  assessment;  Kemper-Thomas 
Paper  Co.  v.  Shyer,  108  Tenn.  462,  67  S.  W.  860,  holding  unconstitutional 
Shannon's  Tenn.  Code,  §5298,  authorizing  personal  judgment  beyond 
property  in  jurisdiction  against  nonserved,  nonappearing,  nonresident 
corporation ;  Hart  v.  Sansom,  110  U.  S.  156,  28  L.  Ed.  103,  3  Sup.  Ct. 
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589,  holding  suit  in  Circuit  Court  not  barred  by  judgment  of  State  court 
against  nonresident;  Cole  v.  Cunningham,  133  U.  S.  112,  S3  L.  Ed.  541, 
10  Sup.  Ct.  270,  judgment  not  enforceable  in  Federal  jurisdiction  without 
suit;  Robb  v.  Vos,  155  U.  S.  38,  39  L.  Ed.  61,  15  Sup.  Ct.  12,  Circuit 
Court  may  set  aside  judgment  confessed  in  State  court,  without  client's 
knowledge ;  Cooper  v.  Newell,  173  U.  S.  567,  572,  43  L.  Ed.  812,  19  Sup. 
Ct.  510,  512,  and  Swift  v.  Meyers,  13  Sawy.  592,  37  Fed.  44,  jurisdiction 
of  State  court  attackable  in  District  Court  sitting  in  same  State ;  Olney  v. 
Tanner,  10  Fed.  105,  officer  of  State  where  bankruptcy  court  sitting  is 
not  entitled  to  priority  over  nonresident  creditor;  Hanning  v.  Planters' 
Ins.  Co.,  28  Fed.  444,  refusing  to  admit  in  evidence  record  failing  to 
show  jurisdiction;  Hekking  v.  Pfaff,  91  Fed.  62,  33  C.  C.  A.  328,  48 
L.  R.  A.  619  (affirming  82  Fed.  405),  holding  Federal  court  not  bound 
to  recognize  decree  for  alimony  against* defendant  not  served;  Kansas 
etc.  Ry.  Co.  v.  Morgan,  76  Fed.  437,  21  C.  C.  A.  468,  holding  State 
court  judgment  binding  as  to  matters  it  purports  to  decide;  Moeh  v. 
Virginia  etc.  Ins.  Co.,  4  Hughes,  120,  10  Fed.  706,  Graham  v.  Spencer, 
14  Fed.  606,  609,  and  The  City  of  New  Bedford,  20  Fed.  60,  62,  all 
arguendo. 

Distinguished  in  Kilmer  v.  Brown,  28  Tex.  Civ.  422,  67  S.  W.  1092, 
holding  record  reciting  heirs  nonresident  and  unknown  was  sufficient 
showing,  and  that  personal  judgment  based  on  service  by  publication 
was  void. 

The  jurisdiction  of  a  court  to  render  a  judgment  may  be  questioned  in 
a  collateral  action,  wherein  such  judgment  is  relied  upon. 

* 

Approved  in  Flexner  v.  Farson,  268  111.  438,  439,  Ann.  Oas.  1916D, 
810,  109  N.  E.  328,  following  rule ;  Parker  v.  Parker,  222  Fed.  191,  137 
C.  C.  A.  626,  divorce  decree  obtained  on  substituted  service  in  Missouri 
by  husband  who  deserted  wife  in  California  is  not  entitled  to  full  faith 
and  credit  in  Texas,  on  ground  that  it  was  rendered  without  jurisdic- 
tion ;  G.  &  C.  Merriam  Co.  v.  Saalfield,  190  Fed.  931,  111  C.  C.  A.  517, 
judgment  against  publisher  for  infringement  of  trade  name  held  binding 
on  one  taking:  over  his  business  pending  suit;  Singer  Sewing  Mach.  Co. 
v.  Benedict,  179  Fed.  632,  103  C.  C.  A.  186,  where  statute  requires 
notice  of  raising  of  assessment,  increase  without  notice  is  void  and 
subject  to  collateral  attack;  Davis  v.  Bessemer  City  Cotton  Mills,  178 
Fed.  788,  102  C.  C.  A.  232,  return  of  summons  held  void  in  action  on 
judgment  based  thereon ;  Bower  v.  Stein,  177  Fed.  676,  101  C.  C.  A.  299, 
affidavit  for  service  on  nonresident  by  publication  held  sufficient;  Davis 
v.  Davis,  164  Fed.  283,  judgment  of  revival  sued  on  in  another  State, 
held  void  for  want  of  jurisdiction;  Cohen  v.  Portland  Lodge  of  Elks, 
144  Fed.  270,  274,  upholding  sufficiency  of  affidavit  for  publication  of 
summons  in  foreclosure  suit  under  Or.  B.  &  C.  Comp.  §  56,  where  court 
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had  adjudged  it  sufficient;  Cooper  v.  Brazelton,  135  Fed.  479,  68  C.  C.  A. 
188,  jurisdiction  of  State  court  to  render  judgment  offered  in  evidence 
in  Federal  court  in  same  State  is  attackable;  Fox  v.  Mick,  20  Cal.  App. 
601,  129  Pac.  973,  applying  rule  in  suit  on  deficiency  judgment  in  an- 
other State;  Porter  v.  Orient  Ins.  Co.,  72  Conn.  528,  45  Atl.  10,  allowing 
plaintiffs,  nonresident  parties,  to  set  up  in  collateral  action  that  prior 
judgment  in  their  favor  foreclosing  lien  was  set  aside  without  their 
knowledge;  Tenney  v.  Taylor,  1  App.  D.  C.  227,  judgments  against 
surety  on  appeal  held  void  as  rendered  without  jurisdiction  in  suit  to 
enforce  same;  Hultberg  v.  Anderson,  252   111.  614,  97  N.  E.  219,  judg- 
ment of  State  court  may  be  declared  void  for  want  of  due  process  in 
proceedings  wherein  rendered;  Roberts  v.  Leutzke,  39  Ind.  App.  580, 
78  N.  E.  636,  foreign  judgment  upheld  in  suit  thereon ;  Tootle  v.  McClel- 
lan,  7  Ind.  Ter.  68,  73,  12  L.  R.  A.  (N.  S.)  941,  103  S.  W.  768,  770, 
where  defendant  induced  to  come  to  State  by  plaintiff  and  there  served, 
and  court  on  motion  to  quash  service  held  it  valid,  judgment  rendered 
thereon  cannot  be  set  aside  in  action  thereon;  Minter  v.  Green,  3  Ind. 
Ter.  763,  49  S.  W.  49,  answer  in  suit  on  foreign  judgment  denying  juris- 
diction to  render  it  is  sufficient,  though  statute  requires  defendant  to 
show  valid  defense  to  action  in  which  rendered ;  Cuykendall  v.  Doe,  129 
Iowa,  457,  105  N.  W.  700,  enforcing  judgment  of  sister  State  confessed 
under  warrant  of  attorney  though  judgments  so  confessed  not  permitted 
by  Iowa  law ;  Bryant  v.  Smite's  Err.,  147  Ky.  277, 144  S.  W.  33,  uphold- 
ing jurisdiction  of  court  of  sister  State  to  render  judgment  sued  on; 
Farrow  v.  Railway  Conductors'  etc.  Assn.,  178  Mich.  644,  146  N.  W. 
149,  recitals  of  jurisdictional  facts  do  not  preclude  oral  evidence  as 
to  their  existence;  Hochstein  v.  James  W.  Hill  Co.,  76  N.  H.  295,  296, 
82  Atl.  173,  personal  judgment  against  foreign  corporation  based  on 
service  or  manager  while  passing  through  State  is  not  enforceable  in 
State  of  defendant's  residence;  Elmendorf  v.  Elmendorf,  58  N.  J.  Eq. 
115,  44  Atl.  165,  holding  void  for  lack  of  due  process  decree  for  alimony 
in  divorce  suit  where  defendant  was  nonresident  and  not  personally 
served;  Rogers  v.  Presnall,  32  Okl.  835,  124  Pac.  37,  in  suit  on  judg- 
ment answer  alleging  it  was  rendered  without  service  on  appearance 
states  defense;    Rice  v.  Bennett,  29  S.  D.  354,  137  N.  W.  364,  evidence 
held  to  show  foreign  judgment  was  rendered  on  waiver  of  service  by 
attorney  without  authority  and  was  void;  Stuart  v.  Cole,  42  Tex.  Civ. 
482,  92  S.  W.  1043,  on  collateral  attack,  recitals  of  judgment  are  con- 
clusive as  to  facts  of  jurisdiction;  Porte  v.  Chicago  &  Northwestern 
Ry.  Co.,  162  Wis.  451,  156  N.  W.  471,  assignor  of  future  wages  in  Illi- 
nois can  resist  enforcement  of  judgment  thereon  in  Wisconsin  where 
such  contract  is  void  as  against  public  policy;  Holmes  v.  Oregon  etc. 
Ry.  Co.,  6  Sawy.  279,  5  Fed.  528,  7  Sawy.  401,  9  Fed.  245,  holding  juris- 
diction to  grant  letters  of  administration  questionable;  Northern  Pac. 
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Ry.  Co.  v.  Kurtzman,  82  Fed.  243,  holding  validity  of  tax  sale  question- 
able ;  Mudge  v.  Steinhart,  78  Cal.  39,  12  Amu  St.  Rep.  20,  20  Pae.  149, 
questioning  jurisdiction  to  issue  attachment;  Frankel  v.  Satterfield,  9 
Houst.  204,  205,  19  Atl.  899,  900,  holding  want  of  jurisdiction  is  de- 
fense to  scire  facias;  Mastin  v.  Gray,  19  Kan.  469,  27  Am.  Rep.  158, 
false  return  of  service  impeachable;  Chicago  etc.  Ry.  Go.  v.  Campbell, 
5  Kan.  App.(424,  49  Pac.  322,  asserting  power  to  determine  sufficiency 
of  service ;  Gregory  v.  Gregory,  78  Me.  190,  67  Am.  Rep.  793,  3  Atl.  281, 
holding  findings  as  to  residence  not  conclusive  in  collateral  action; 
Balk  v.  Harris,  122  N.  C.  66,  45  L.  R.  A.  259,  30  S.  E.  318,  holding  suffi- 
ciency of  attachment  affidavit  questionable;  Kingsborough  v.  Tousley, 
56  Ohio  St.  457,  47  N.  E.  542,  and  Price  v.  Schaeffer,  161  Pa.  St.  534, 
25  L.  R.  A.  700,  29  Atl.  279,  jurisdictional  defense  may  contradict 
record;  Jones  Lumber  Co.  v.  Rhoades,  17  Tex.  Civ.  App.  671,  41  S.  W. 
105,  holding  judgment  against  deceased  person  is  not  lien;  St.  Sure 
v.  Ldndsfelt,  82  Wis.  349,  33  Am.  St.  Rep.  52,  19  L.  R.  A.  517,  52  N.  W. 
309,  foreign  court  cannot  decree  divorce  between  residents  of  United 
States ;  Kilboum  v.  Thompson,  103  U.  S.  198,  26  L.  Ed.  389,  and  Dexter 
v.  Sayward,  84  Fed.  300,  301,  both  arguendo. 

Distinguished  in  Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  273, 
59  L.  Ed.  224,  35  Sup.  Ct.  37,  defendant  questioning  validity  of  pro- 
ceeding in  court  in  which  conducted  does  so  subject  to  laws  relating 
to  appearance,  and  so  subjects  himself  to  jurisdiction  under  Kentucky 
law  on  overruling  objection  to  service,  when  he  specially  appeared  to 
accept;  Chinn  v.  Foster-Milburn  Co.,  195  Fed.  162,  where  foreign  cor- 
poration appeared  to  move  to  quash  service,  decision  of  State  court 
denying  motion  was  conclusive,  and  question  could  not  be  relitigated  in 
Federal  court;  dissenting  opinion  in  Singer  Sewing  Machine  Co.  v. 
Benedict,  179  Fed.  637,  103  C.  C.  A.  186,  majority  holding  increase  of 
tax  assessment  void  for  want  of  notice,  and  subject  to  collateral  attack ; 
Noble  v.  Union  River  Logging  R.  Co.,  147  U.  S.  173,  87  L.  Ed.  126,  13 
Sup.  Ct.  273,  holding  decision  of  Secretary  of  Interior  conclusive  of 
railroad's  right  of  way;  Earle  v.  Earle,  91  Ind.  43,  under  facts;  Lobree 
v.  Mullan,  70  Cal.  153,  11  Pac.  686,  holding  decree  of  Superior  Court, 
concerning  State  lands,  conclusive,  contest  having  been  referred  by 
surveyor-general. 

Validity  of  judgment  of  sister  State.    Note,  14  Am.  Dec.  305. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep. 
214,  216. 

Conclusiveness  of  sister  State  judgments.    Note,  26  Am.  Rep.  29. 

Conclusiveness  of  judgments  and  collateral  attack.    Note,  94  Am. 
Dec.  765,  768,  769. 

Collateral  attack  on  judgments.    Note,  5  Am.  St  Rep.  454. 
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Conflict  of  laws  on  divorce.    Note,  59  L.  R.  A.  138, 140,  175. 
Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  R.  0. 
285. 

"Due  process  of  law"  implies  a  tribunal  of  competent  jurisdiction,  and 
a  sufficient  service  on  the  defendant,  or  an  appearance  on  his  part,  to  ren- 
der him  amenable  to  that  jurisdiction. 

Approved  in  Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  196, 
69  L.  Ed:  918,  35  Sup.  Ct.  579,  personal  judgment  against*  nonresi- 
dent corporation  is  without  due  process;  Twining  v.  New  Jersey, 
211  U.  S.  HO,  58  L.  Ed.  Ill,  29  Sup.  Ct.  14,  "due  process"  does  not 
require  that  individual  be  exempt  from  compulsory  self-incrimination  in 
State  courts  where  such  policy  not  adapted;  McFarland  v.  Curtin,  233 
Fed.  733,  where  judgment  in  ejectment  was  rendered  in  State  court  on 
disclaimer  filed  without  authority,  claimant  may  sue  in  Federal  court 
to  vacate  it;  Martin  v.  White,  146  Fed.  467,  76  C.  C.  A.  671,  Code 
Alaska,  §  896,  relating  to  appointment  of  guardian  for  lunatic  requires 
personal  service  of  notice  on  lunatic;  Kirk  v.  United  States,  124  Fed. 
339,  granting  injunction  restraining  marshal  for  district  of  New  York 
from  levying  execution  where  validity  of  process  by  constructive  ser- 
vice issued  in  Georgia  was  doubtful;  Cady  v.  Associated  Colonies,  119 
Fed.  424,  holding  constructive  service  on  corporation,  under  Cal.  Stats. 
&  Code  Amend.  1899,  p.  Ill,  not  binding  in  Federal  courts  where  cor- 
poration not  operating  in  State;  Ex  parte  Strieker,  109  Fed.  150,  hold- 
ing summarily  fining  and  imprisonment  for  contempt  where  act  done 
was  attempt  to  elect  judge  in  absence  of  regular  judge  not  due  process 
of  law;  Millan  v.  Mutual  etc.  life  Assn.,  103  Fed.  769,  holding  where 
defendant  corporation  revoked  agent's  authority  and  withdrew  from 
State  no  action  could  be  brought  on  policy  in  Virginia  court;  Sylvester 
v.  Willson,  2  Alaska,  335,  order  removing  administrator  who  has  be- 
come nonresident  must  show  compliance  with  statute ;  Estate  of  McPhee, 
154  Cal.  390,  97  Pac.  880,  upholding  statute  for  taking  of  appeal  with- 
out service  of  notice;  Roberts  v.  Jacob,  154  Cal.  308,  97  Pac.  672,  affi- 
davit for  publication  as  to  search  made  for  defendant  held  sufficient; 
Archuleta  v.  Archuleta,  52  Colo.  608,  123  Pac.  823,  in  proceedings  sup- 
plementary to  divorce,  court  cannot  require  corporation  to  cancel  stock 
certificate  and  issue  new  one  where  present  owners  not  party  to  suit; 
Munger,  Admr.  v.  Doolan,  75  Conn.  659,  55  Atl.  170,  holding  void  per- 
sonal judgment  rendered  against  one  absent  from  jurisdiction  thirteen 
years  and  sued  as  nonresident  and  not  appearing;  District  of  Columbia 
v.  Humphries,  12  App.  D.  C.  128,  132,  sealed  verdict  rendered  by  eleven 
jurors,  who  stated  twelfth  was  sick,  but  had  signed  verdict,  is  nullity; 
Clearwater  Merc.  Co.  v.  Roberts  etc.  Shoe  Co.,  51  Fla.  178,  120  Am.  St 
Rep.  153,  8  L.  B.  A.  (N.  8.)  117,  40  South.  437,  service  by  publication 
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on  domestic  corporation  which  has  failed  to  provide  agents  on  whom 
other  service  may  be  had  constitutes  doe  process;  State  v.  Bush,  12 
Ga.  App.  312,  68  South.  493,  justice  of  peace  has  no  final  jurisdiction 
of  offense  of  violating  liquor  laws;  Eagleson  v.  Rubin,  16  Idaho,  101, 
100  Pac.  768,  holding  statutes  relating  to  notice  to  garnishee  in  gar- 
nishment proceedings  provided  for  due  process ;  Parks  v.  State,  159  Ind. 
218,  64  N.  E.  865,  upholding  Ind.  Rev.  Stats.  1901,  §  7323c,  prohibiting 
practice  of  medicine  without  license;  Dunn  v.  Dilks,  31  Ind.  680,  68 
N.  E.  1037,  1038,  holding  unenforceable  in  Indiana  judgment  on  note 
by  Pennsylvania  court  where  defendant  was  nonresident  of  Pennsyl- 
vania and  not  personally  served;  Baker  v.  Baker,  Eccles  &  Co.,  162 
Ky.  697,  173  S.  W.  115,  county  court  cannot  in  ex  parte  proceedings 
for  appointment  of  administrator  determine  decedent  was  resident  of 
State  so  as  to  bind  him  by  rules  of  descent  of  State;  Bryant  v.  Shute's 
Exr.  147  Ky.  273,  144  S.  W.  31,  service  of  summons  by  leaving  at  de- 
fendant *s  usual  abode  in  State  is  due  process  against  resident;  Griffith 
v.  Gross,  108  Ky.  163,  55  S.  W.  1077,  upholding  Ky.  Stats.,  §§  2500,  2501, 
2502,  providing  for  agister's  lien  on  cattle  enforceable  by  warrant  and 
distress,  as  in  case  of  rent ;  Martin  v.  Bryant,  108  Me.  257,  80  Atl.  704, 
statute  authorizing  attachment  against  nonresident  by  service  on  tenant 
or  agent  requires  that  property  be  attached;  Miller  v.  Hoffman,  135 
Mich.  321,  97  N.  W.  759,  Comp.  Laws  1897,  §  10,698,  declaring  that  if 
owner  of  impounded  beasts  be  dissatisfied  with  claims  of  impounder 
he  may  have  amount  of  liability  determined  by  persons  appointed  by 
justice,  requires  opportunity  to  impounder  to  be  heard ;  W.  J.  Armstrong 
Co.  v.  New  York  Cent.  etc.  R.  Co.,  129  Minn.  108, 151  N.  W.  918,  uphold- 
ing service  on  soliciting  agent  in  State  of  foreign  railroad  corporation ; 
Cabanne  v.  Graf,  87  Minn.  513,  94  Am.  St.  Rep.  724,  92  N.  W.  461, 
holding  unconstitutional  portion  of  Minn.  Laws  1901,  c.  278,  providing 
for  service  on  agent  of  nonresident  without  seizing  property  in  juris- 
diction; State  v.  Parker  Distilling  Co.,  236  Mo.  300, 139  S.  W.  477,  holding 
statute  of  1909  imposing  license  on  manufacturers  and  dealers  in  liquors 
excepting  those  produced  from  grapes  and  fruits  in  State  is  valid ;  Hunt 
v.  Searcy,  167  Mo.  182,  67  S.  W.  213,  214,  holding  void  Mo.  Rev.  Stats. 
1845,  §  593,  and  Rev.  Stats.  1879,  p.  1133,  §  5789,  providing  proceedings  of 
insanity  dispensing  with  notice  to  insane ;  Ormsfey  County  v.  Kearney,  37 
Nev.  341, 142  Pac.  807,  water  act  of  1913,  does  not  violate  due  process  in 
providing  for  proceedings  by  State  engineer  to  determine  rights  of 
owners  and  persons  controlling  water  rights  in  State;  Blessing  v. 
McLinden,  81  N.  J.  L.  381,  386,  387,  35  L.  R.  A.  (N.  S.)  312,  79  Atl.  348, 
350,  statute  providing  personal  judgment  may  be  taken  against  joint 
debtor  not  served  is  void ;  Weeks  v.  Weeks,  79  N.  J.  L.  282,  75  Atl.  480, 
statute  making  attachment  lien  on  defendant's  realty,  though  officer 
fail  to  attach  same,  and  allowing  return  to  be  amended  to  include  de- 
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scription,  is  not  void  bb  wanting  in  dne  process;  Moneyweight  Scale 
Co.  v.  Friedman,  79  N.  J.  L.  215,  74  Atl.  270,  postponement  of  cause 
by  clerk  at  request  of  one  party  only  confers  no  jurisdiction  to  try 
cause  on  day  to  which  postponed;  Hubbard  v.  Montross  Metal  Shingle 
Co.,  79  N.  J.  L.  210,  74  Atl.  255,  judgment  against  one  not  party  to 
record,  but  made  party  in  open  court  over  his  protest  is  without  due 
process;  United  States  v.  Grief  en,  73  N.  J.  L.  197,  62  Atl.  993,  statute 
authorizing  judgment  against  joint  debtor  not  served  is  void;  Groel 
v.  United  Elec.  Co.,  69  N.  J.  Eq.  416,  417,  60  Atl.  829,  upholding  P.  L. 
1896,  p.  307,  requiring  foreign  corporation  to  appoint  process  agent; 
Wilson  v.  American  Palace  Car  Co.,  65  N.  J.  Eq.  734,  55  Atl.  998, 
where  bill  seeks  to  affect  claims  of  nonresident  defendant  to  property 
out  of  State,  court  acquires  jurisdiction  only  by  service  of  process  within 
State  or  voluntary  appearance;  Matter  of  Killan,  172  N.  Y. '558,  65 
N.  E.  564,  holding  nonresident  brother  and  next  of  kin  of  intestate  not 
cited  to  appear  not  bound  by  settlement  of  administrator's  accounts; 
Lynde  v.  Lynde,  162  N.  Y.  412,  76  Am.  St.  Rep.  334,  56  N.  E.  781, 
holding  where  nonresident  defendant  appears  to  oppose  amendment  of 
divorce  decree  granting  alimony,  court  has  jurisdiction  to  make  valid 
final  decree;  State  v.  Hooker,  22  Okl.  725,  98  Pac.  969,  upholding  pro- 
visions of  prohibition  law  as  to  forfeiture  o^  liquors  seized ;  Alberti 
v.  Moore,  20  Okl.  86,  14  L.  R.  A.  (N.  S.)  1036,  93  Pac.  546,  where  em- 
ployee of  subcontractor  has  filed  lien  and  is  made  party  in  suit  by 
employer  to  foreclose  his  own  lien,  but  is  not  served  and  does  not 
appear,  court  cannot  render  personal  judgment  in  his  favor;  Youst  v. 
Willis,.  5  Okl.  416,  49  Pac.  1014,  upholding  act  of  1895,  providing  that 
on  appeal  from  Justice  Court  judgment  may  be  entered  against  surety 
on  appeal  bond  after  notice  of  motion  therefor;  Hood  River  Lumber 
Co.  v.  Kasco  County,  35  Or.  506,  57  Pac.  1019,  holding  Or.  Sess.  Laws 
1889,  p.  105,  §  81,  for  condemnation  of  stream,  void  on  ground  that 
adjoining  owners  given  no  complete  right  to  defend  seizure  by  viewers 
thereunder;  Simmons  v.  Western  Union  Tel.  Co.,  63  S.  C.  429,  41  S.  E. 
522,  upholding  23  Stats,  at  Large,  p.  748,  authorizing  actions  against 
telegraph  companies  for  mental  anguish;  Kemper-Thomas  Paper  Co.  v. 
Shyer,  108  Tenn.  457,  67  S.  W.  859,  860,  861,  holding  unconstitutional 
Tenn.  Code,  §  5298,  authorizing  personal  judgment  beyond  value  of 
property  within  jurisdiction  against  nonserved,  nonappearing,  nonresi- 
dent corporation;  Stoneman  v.  Bilby,  43  Tex.  Civ.  297,  96  S.  W.  52, 
judgment  on  tax  foreclosure  not  reciting  filing  of  affidavit  for  publica- 
tion of  citation  is  void ;  Kilmer  v.  Brown,  28  Tex.  Civ.  422,  67  S.  W.  1092, 
holding  record  reciting  that  heirs  of  M.  were  nonresident  and  unknown 
was  sufficient  showing,  and  that  personal  judgment  based  on  service  by 
publication  was  valid;  Ward  Lumber  Co.  v.  Henderson- White  Mfg.  Co., 
107  Va.  634,  17  L.  R.  A.  (N.  S.)  324,  59  S.  E.  479,  statute  authorizing 
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service  on  corporation  by  publication,  where  it  has  no  agent  in  county 
of  suit,  is  valid  as  providing  for  due  process;  Selden  v.  Kennedy,  104 
Va.  830,  4  L.  R.  A.  (N.  8.)  944,  52  S.  E.  637,  holding  one  absenting  him- 
self for  time  prescribed  by  statute  as  raising  presumption  of  death 
cannot  be  deprived  of  property  by  administration  proceedings  of  which 
he  had  no  notice;  Jennings  v.  Rocky  Bar  Gold  Min.  Co.,  29  Wash.  730, 
70  Pac.  138,  holding  where  parties  and  property  are  within  jurisdiction 
of  court  it  will  adjudge  plaintiff  owner  of  stock  though  transferrer  re- 
ceives constructive  service;  dissenting  opinion  in  Hendryx  v.  Perkins, 
114  Fed.  824,  52  C.  G.  A.  435,  majority  holding  bill  to  vacate  prior 
decree,  charging  fraud  and  showing  only  mistake,  not  sustained  by 
proof;  dissenting  opinion  in  Barnett  v.  State,  42  Tex.  Cr.  311,  62  S.  W. 
770,  upholding,  under  Tex.  Code  dim.  Proc.,  art.  723,  failure  to  in- 
struct that  prosecutrix  must  show  all  possible  resistance  where  resistance 
was  successful;  Belcher  v.  Chambers,  53  Cal.  642,  following  rule,  Scott 
v.  McNeal,  154  U.  S.  46,  88  L.  Ed.  902,  14  Sup.  Ct.  1112,  and  Carr  v. 
Brown,  20  R.  I.  218,  38  L.  R.  A.  295,  38  Atl.  10,  holding  decree  of  pro- 
bate court,  ordering  sale  of  lands  of  living  person,  is  void;  In  re  Ah 
Lee,  6  Sawy.  417,  5  Fed.  906,  holding  mere  defect  in  commitment  under 
valid  law  immaterial ;  Troyer  v.  Wood,  96  Mo.  480,  9  Am.  St  Rep,  868, 
10  S.  W.  43,  holding  notice  of  sale  for  taxes,  addressed  to  person  by 
wrong  name,  is  inoperative;  Huntsman  v.  State,  12  Tex.  App.  646, 
holding  person  cannot  be  legally  convicted  for  crime  not  made  out 
clearly  by  indictment :  Dent  v.  West  Virginia,  129  U.  S.  124,  82  L.  Ed. 
626,  9  Sup.  Cte  234,  San  Jose  Ranch  Co.  v.  San  Jose  Land  &  Water  Co., 
126  Cal.  322,  58  Pac.  825,  Fisher  v.  Fielding,  67  Conn.  103,  52  Am.  St. 
Rep.  271,  32  L.  R.  A.  238,  34  Atl.  714,  Speer  v.  Mayor,  85  Ga.  68, 
9  L.  R.  A.  408,  11  S.  E.  808,  Loeber  v.  Schroeder,  76  Md.  350,  25  Atl. 
341,  and  McGavock  v.  Omaha,  40  Neb.  75,  58  N.  W.  546,  all  arguendo. 

Distinguished  in  Central  Trust  Co.  v.  D'Arcy,  238  Mo.  683,  142  S.  W. 
296,  where  corporation  assigned  to  trustee  for  creditors,  trustee  cannot 
refuse  to  recognize  judgment  thereafter  rendered  against  corporation 
because  he  was  not  heard  in  proceedings. 

Law  of  the  Land.    Note,  24  Am.  Dec.  543. 

Proceeding  in  rem  In  its  general  sense  is  an  action  between  parties,  the 
object  of  which  is  to  reach  and  dispose  of  property  owned  by  them. 

Approved  in  Murray  v.  Pacific  Coast  .S.  S.  Co.,  207  Fed.  692,  action 
by  longshoreman  against  steamship  company  for  injuries  occurring  on 
ship  due  to  defendant's  negligence  is  not  suit  in  rem,  but  to  enforce 
common-law  remedy  in  personam;  George  v.  Tennessee  Coal  etc.  R.  Co., 
184  Fed.  953,  where  suit  brought  in  State  court  between  nonresidents, 
and  property  attached  to  secure  jurisdiction,  suit  is  not  to  enforce  lien 
on  property  under  statute  providing  for  removal  to  Federal  court; 
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Underground  Electric  Rys.  Co.  v.  Owsley,  176  Fed.  35,  99  C.  C.  A.  500, 
bill  by  foreign  creditor  of  decedent  to  have  receiver  appointed  to 
preserve  property  in  State  other  than  domicile,  held  not  to  be  proceeding 
in  rem,  and  to  be  within  jurisdiction  of  Circuit  Court ;  Jones  v.  Byrne, 
149  Fed.  469,  Federal  court  has  no  jurisdiction  to  foreclose  lien  on  and 
order  sale  of  land  situated  in  another  State;  Wait  v.  Kern  River  Min. 
etc.  Co.,  157  Cal.  22,  106  Pac.  101,  where  whole  relief  sought  was  to 
deliver  property  in  State  to  party  entitled  thereto  under  contract  with' 
nonresident,  suit  was  in  rem;  Patterson  v.  Farmington  St.  Ry.  Co.,  76 
Conn.  636,  57  Atl.  856,  suit  to  adjust  equitable  interests  in  stock  of 
domestic  corporation  and  to  compel  registry  on  books  of  legal  title  in 
owner  is  proceeding  in  rem,  so  that  decree  binds  nonresidents  con- 
structively served;  Gassert  v.  Strong,  38  Mont.  33,  98  Pac.  501,  suit  to 
establish  and  enforce  trust  in  personalty  within  reach  of  court  is  in 
rem ;  Lesieur  v.  Simon,  73  Neb.  648,  103  N.  W.  303,  death  of  fraudulent 
grantor  does  not  toll  statutory  period  to  set  aside  ^fraudulent  convey- 
ances; Amparo  Mining  Co.  v.  Fidelity  Trust  Co.,  75  N.  J.  Eq.  556,  73 
Atl.  250,  equity  can  establish  trust  in  stock  of  State  corporation  though 
trustee  resides  out  of  State,  and  can  be  served  constructively  only; 
Menard  v.  MacDonald,  52  Tex.  Civ.  630, 115  S.  W.  65,  upholding  decree 
in  partitions  suit  on  service  by  publication;  State  ex  rel.  Atkinson  v. 
McDonald,  108  Wis.  14,  84  N.  W.  178,  holding  in  action  in  Wisconsin, 
laying  title  to  office  of  lumber  inspector,  records  of  Minnesota  court 
declaring  citizenship  of  defendant  conclusive;  Heidritter  v.  Elizabeth 
Oil  Cloth  Co.,  112  U.  S.  300,  28  L.  Ed.  781,  5  Sup.  Ct.  137,  applying  rule 
in  ejectment  proceedings ;  Broom  v.  Armstrong,  137  U.  S.  278,  34  L.  Ed. 
651,  11  Sup.  Ct.  75,  applying  rule  in  proceeding  for  appointment  of 
receiver;  Connor  v.  Hanover  Ins.  Co.,  28  Fed.  651,  applying  rule  in  pro- 
ceedings for  garnishment;  Herber  v.  Abbott,  39  La.  Ann.  1115,  3  Sooth. 
260,  applying  rule  in  proceedings  for  attachment;  dissenting  opinion  in 
De  La  Montanya  v.  De  La  Montanya,  112  Cal.  121,  122,  123,  124,  127, 
129,  82  L.  R.  A.  89,  90,  91,  44  Pac.  350,  351,  352,  353,  arguing  that 
divorce  proceeding  is  substantially  in  rem;  Bickerdike  v.  Allen,  157  111. 
100,  101,  102,  29  L.  R.  A.  788,  784,  41  N.  E.  741,  742,  holding,  however, 
scire  facias  to  revive  judgment  is  not  in  rem  unless  judgment  is  in  rem. 

State  may  authorise  proceedings  to  determine  the  status  of  one  of  Its 
citizens  toward  a  nonresident,  without  service  of  process,  or  notice  to  the 
latter. 

Approved  in  Atherton  v.  Atherton,  181  U.  S.  163,  45  L.  Ed.  800,  21 
Sup.  Ct.  547,  holding  actual  notice  of  divorce  proceedings  need  not  be 
given  nonresident  defendant  to  bind  her  by  decree,  if  reasonable  efforts 
made  to  give  statutory  notice;  Thompson  v.  Thompson,  35  App.  D.  C. 
18,  divorce  decree  on  publication  is  not  subject  to  collateral  attack; 
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White  v.  White,  2  Ind.  Ter.  40,  47  S.  W.  356,  judgment  for  divorce  may 
be  rendered  on  constructive  service  against  nonresident  defendant;  Wells 
v.  Wells,  209  Mass.  290,  35  L.  R.  A.  (N.  S.)  561,  95  N.  E.  848,  proceed- 
ings under  divorce  decree  to  collect  alimony  do  not  require  personal  ser- 
vice where  not  required  by  statute;  Clark  v.  Clark,  191  Mass.  132, 
77  N.  E.  703,  wife  who  has  separated  from  husband  because  of  his 
adultery  may  acquire  domicile  in  another  county  and  there  sue  for 
divorce;  St.  Louis  v.  Gait,  179  Mo.  17,  63  L.  R.  A.  778,  77  S.  W.  879, 
conviction  for  violation  of  anti-weed  ordinance  in  ordinary  courts,  with 
right  of  appeal,  is  due  process;  Perry  v.  Young,  133  Tenn.  546,  182 
S.  W.  583,  court  has  jurisdiction  on  constructive  service  of  suit  involv- 
ing corporate  power  of  State  corporation;  Griffin  v.  Griffin,  54  Tex.  Civ. 
620,  117  S.  W.  910,  divorce  decree  rendered  in  county  of  matrimonial 
domicile  on  substituted  service  is  valid  where  plaintiff  continues  to 
reside  there,  and  defendant's  residence  is  unknown;  In  re  James,  99 
Cal.  376,  37  Am.  St.  Rep.  <}2,  33  Pac.  1123,  Dunham  v.  Dunham,  162  111. 
610,  85  L.  R.  A.  79,  44  N.  E.  848,  Butler  v.  Washington,  45  La.  Ann. 
281,  284,  285,  19  L.  R.  A.  816,  819,  820,  12  South.  357,  358,  359,  Peaslee 
v.  Peaslee,  147  Mass.  180,  17  N.  E.  514,  and  Amy  v.  Amy,  12  Utah,  286, 
321,  42  Pac.  1128,  upholding  decrees  of  divorce  against  nonresident  de- 
fendants ;  State  v.  Duket,  90  Wis.  276,  48  Am.  St  Rep.  930,  31  L.  R.  A. 
519,  63  N.  W.  85,  asserts  the  power  of  the  State  to  provide  for  the  dis- 
solution of  the  marriage  relation  upon  the  sentence  of  either  party  to 
life  imprisonment ;  Smith  v.  Smith,  43  La.  Ann.  1146, 10  South.  249,  and 
Reed  v.  Reed,  52  Mich.  123,  50  Am.  Rep.  251,  17  N.  W.  723,  both  holding 
that  the  residence  of  the  plaintiff  in  divorce  must  be  bona  fide. 

The  New  York  courts  have  refused  to  go  to  the  extent  of  holding  that 
a  foreign  decree  of  divorce  can  affect  the  status  of  a  resident  defendant, 
and  have  denied  his  right  to  remarry  (People  v.  Baker,  76  N.  Y.  84,  32 
Am.  Rep.  278,  Rigney  v.  Rigney,  127  N.  Y.  413,  24  Am.  St.  Rep.  464, 
28  N.  E.  406,  but  see  dissenting  opinion  in  O'Dea  v.  O'Dea,  101  N.  Y.  39, 
4  N.  E.  118).  A  South  Carolina  case,  pursuing  the  same  reasoning,  even 
held  that  a  wife  who  was  plaintiff  in  such  a  suit  could  come  into  the 
South  Carolina  courts,  and  claim  dower  rights  in  defendant's  property 
(McCreery  v.  Davis,  44  S.  C.  213,  214,  216,  51  Am.  St.  Rep.  807,  808,  809, 
28  L.  R.  A.  662,  663,  22  S.  E.  184, 185).  Cook  v.  Cook,  56  Wis.  215,  219, 
43  Am.  Rep.  716,  14  N.  W.  39,  refused  to  give  effect  to  a  foreign  decree 
of  divorce,  where  the  grounds  stated  were  false  and  defendant  had  no 
notice. 

Constitutionality  of  statutes  authorizing  judgment  without  notice. 
Note,  48  Am.  Dec.  271,  272,  273,  274. 

Appellate  proceedings  may  be  taken  upon  such  notice,  personal  or  con- 
structive, as  the  State  creating  the  tribunal  may  provide. 
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Approved  in  White  v.  White,  65  N.  J.  Eq.  747,  55  AtL  741,  upholding 
service  out  of  State  of  notice  of  motion  to  increase  allowance  for  sup- 
port of  children  of  divorced  parents;  Tipton  v.  Tipton,  118  Tenn.  701, 
104  S.  W.  240,  parties  joining  in  motion  to  dismiss  writ  of  error  waive 
notice  of  application  for  writ;  State  v.  Canfield,  40  Fla.  47,  23  South. 
594,  42  L.  R.  A*  76,  sustaining  statute  providing  for  constructive  service 
of  notice  of  appeal  (but  see  dissenting  opinion,  40  Fla.  65,  72,  42  I*.  R.  A* 
82,  84,  23  South.  600,  602). 

State  may  require  nonresident,  making  contracts  within  its  limits,  to 
appoint  a  resident  agent  to  receive  service  of  process. 

Approved  in  Guenther  v.  American  Steel  Hoop  Co.,  116  Ky.  585,  586, 
76  S.  W.  420,  upholding  Civ.  Code,  §  51,  subd.  6,  authorizing  substituted 
service  on  resident  manager  or  agent  of  nonresident  doing  business  in 
State;  German  Ins.  Co.  v.  Hall,  1  Kan.  App.  46,  48,  41  Pac.  70,  State 
may  prescribe  form  and  manner  of  service  of  process  in  foreign  insur- 
ance corporation  which  has  consented  that  service  may  be  made  on 
superintendent  of  insurance;  Gilson  v.  Appleby,  79  N.  J.  Eq.  593,  81 
Atl.  926,  holding  decree  against  nonresident  stockholder  of  insolvent  cor- 
poration rendered  on  notice  by  mail  under  corporation  act  not  void  as 
being  rendered  without  due  process;  State  v.  Columbian  Nat.  Life  Ins. 
Co.,  141  Wis.  569,  124  N.  W.  506,  life  insurance  company  which  has 
withdrawn  agencies  and  transacts  only  business  essential  under  existing 
policies  as  not  "doing  business"  so  as  to  require  filing  of  annual  state- 
ment with  insurance  commissioner;  Spencer  v.  Houghton,  68  Cal.  89, 
8  Pac.  683,  holding  guardian  presumed  to  have  consented  to  law  provid- 
ing for  service  by  publication*  on  leaving  State;  dissenting  opinion  in 
Bergner  etc.  Co.  v.  Dreyfus,  172  Mass.  163,  51  N.  E.  534,  majority  hold- 
ing corporation  not  affected  by  bankruptcy  discharge,  although  it  has 
appointed  agent  to  receive  process;  Gude  v.  Dakota  Fire  &  Marine  Ins. 
Co.,  7  S.  D.  651,  58  Am.  St  Rep.  865,  65  N.  W.  29,  arguendo. 

Distinguished  in  Flexner  v.  F arson,  268  111.  439,  Ann.  Oas.  1916D,  810, 
109  N.  E.  328,  holding  statute  providing  process  against  partnership, 
where  members  are  nonresidents,  may  be  served  on  agent  in  State,  denies 
due  process  when  construed  to  justify  personal  judgment;  Pinney  v. 
Providence  Loan  etc.  Co.,  106  Wis.  399,  82  N.  W.  309,  holding  void  Rev. 
Stats.,  §  1775b,  authorizing  service  on  private  corporation  by  copy  left 
with  register  of  deeds,  not  being  due  process. 

Validity  of  statute  providing  for  service  on  agent  of  nonresident 
partnership.    Note,  Ann.  Oaa.  1916D,  818. 

Form  of  judgment  under  statute  permitting  action  to  proceed  upon 
service  of  less  than  all  sued.    Note,  43  L.  R.  A.  (N.  8.)  545. 

Miscellaneous.  Cited  in  Sanderson  v.  Bishop,  171  Fed.  771,  to  point 
that  proceedings  in  Federal  courts  must  conform  to  those  obtaining  in 
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State  courts;  Amparo  Mining  Co.  v.  Fidelity  Trust  Co.,  74  N.  J.  Eq. 
202,  71  Atl.  607,  to  point  that  equity  may  acquire  jurisdiction  to  estab- 
lish rights  in  personalty  in  custody  of  one  within  State  as  against  non- 
resident; Eberle  v.  Drennan,  40  Okl.  72,  51  L.  R.  A.  (N.  S.)  168,  136 
Pac.  168,  to  point  that  original  contractor  is  indispensable  party  to  suit 
by  subcontractor  to  enforce  mechanic's  lien;  Bohart  v.  Parker,  76  Or. 
376,  149  Pac.  86,  to  point  that  where  decision  is  correct  it  will  not  be 
reversed  because  arrived  at  by  erroneous  reasoning;  Glenn  v.  Williams, 
60  Md.  112,  and  dissenting  opinion  in  Mentzer  v.  Ellison,  7  Colo.  App. 
328,  43  Pac.  468,  on  point  that  regularity  of  attachment  is  not  attack- 
able collaterally ;  Fisher  v.  Fielding,  67  Conn.  105,  52  Am.  St.  Rep.  273, 
32  L.  R.  A.  239,  34  Atl.  715,  to  point  that  several  States  are,  as  to  each 
other,  sovereign;  dissenting  opinion  in  Leonard  v.  Sparks,  63  Mo.  App. 
603,  as  showing  distinction  between  effect  of  defective  service  and  lack 
of  service;  Schweigel  v.  Shakman,  78  Minn.  142,  80  N.  W.  873,  to  point 
that  defect  in  attachment  is  not  jurisdictional  defect. 

95  U.  8.  748-750,  24  L.  Ed.  578,  UNITED  STATES  T.  MEIOS. 
Deputy  clerk  of  court  Is  employee  of  clerk,  not  of  government. 
Approved  in  Ex  parte  Burdell,  32  Fed.  682,  clerks  in  marshal's  office 
are  not  officers  of  court,  and  are  entitled  to  witness  fees  and  mileage; 
Powell  v.  United  States,  60  Fed.  689,  690,  deputy  marshal  is  not  an 
officer  of  United  States,  and  cannot  sue  for  services. 

Allowance  or  rejection  of  claim  by  controller  proves  nothing  as  to 
which  department  claimant  belongs. 

Approved  in  United  States  v.  McDonald,  72  Fed.  901,  21  C.  C.  A.  347 
(see  dissenting  opinion,  72  Fed.  902,  21  C.  C.  A.  347),  assistant  to  dis- 
trict attorney,  to  be  paid  by  him,  cannot  sue  United  States  for  services. 

95  U.  S.  750-753,  24  L.  Ed.  579,  UNITED  STATES  v.  MPLEAN. 

Readjustment  is  precedent  to  Increase  of  salary  of  postmaster,  once 
fixed;  and  if  omitted,  courts  can  give  no  relief;  salary  readjustment  is 
prospective. 

Approved  in  United  States  v.  Ewing,  184  U.  S.  148,  46  L.  Ed.  474, 
22  Sup.  Ct.  483,  holding  readjustment  of  postmaster's  salary  takes 
effect  under  24  Stats,  at  Large,  256,  307,  at  beginning  of  ensuing 
quarter;  United  States  v.  Vilas,  124  U.  S.  86,  31  L.  Ed.  329,  8  Sup. 
Ct.  423,  there  is  no  obligation  to  readjust  salary  oftener  than  every 
two  years;  United  States  v.  Verdier,  164  U.  S.  216,  41  L.  Ed.  408,  17 
Sup.  Ct.  43,  postmaster  indebted  to  government  must  pay  interest, 
though  his  salary  should  have  been  readjusted,  and  was  owing  at  same 
time. 
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Courts  cannot  enforce  rights  depending  on  prior  performance  of  duties 
by  executive  officer,  which  are  omitted. 

Approved  in  Embry  v.  United  States,  100  U.  S.  685,  25  L.  Ed.  773, 
postmaster  retaking  possession  of  office  on  rejection  of  his  successor, 
cannot  recover  while  latter  was  incumbent;  United  States  v.  Verdier, 
164  U.  S.  219,  41  L.  Ed.  410,  17  Sup.  Ct.  45,  postmaster  indebted  to 
government  must  pay  interest,  though  his  salary  should  have  been  re- 
adjusted and  was  owing  some  time;  Dunlap  v.  United  States,  173 
U.  S.  71,  43  L.  Ed.  618,  19  Sup.  Ct.  322,  user  of  domestic  alcohol  in 
arts,  entitled  to  tax  rebate,  cannot  recover  in  absence  of  use  as  regu- 
lated, which  regulations  were  never  made. 

96  U.  8.  764-769,  24  L.  Ed.  580,  MOBILE  LIFE  INS.  00.  v.  BRAME. 

At  common  law,  no  action  Ues  for  killing  another,  and  Louisiana  stat- 
ute extending  right  to  certain  relatives  does  not  allow  action  by  insurance 
company. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  655,  59  L.  Ed. 
1162,  35  Sup.  Ct.  704,  9  N.  C.  C.  A.  754,  in  cases  under  employers' 
liability  act  right  of  recovery  for  death  depends  wholly  on  statute; 
Michigan  Central  R.  R.  Co.  v.  Vreeland,  227  U.  S.  67,  Ann.  Oaa.  1914C, 
176,  57  L.  Ed.  421,  33  Sup.  Ct.  192,  right  of  action  for  injury  under 
employers'  liability  act  is  extinguished  by  death,  since  statute  does 
not  provide  for  survival ;  The  Albert  Dumois,  177  U.  S.  259,  44  L.  Ed. 
761,  20  Sup.  Ct.  602,  holding  no  lien  upon  vessel  for  loss  of  passenger's 
life  created  by  La.  Civ.  Code,  art.  3237,  subd.  12,  providing  damage 
for  negligence  of  vessel;  The  Alaska,  225  Fed.  647,  statute  making  ves- 
sels liable  "for  injuries  committed  by  them  to  persons  or  property 
within  State"  and  giving  lien  therefor,  does  not  extend  to  action  by 
heirs  for  damages  for  death;  St.  Bernard  v.  Shane,  220  Fed.  854,  135 
C.  C.  A.  399,  action  for  death  under  death  statute  of  Illinois  is  main- 
tainable in  Federal  court  in  Ohio  and  is  not  affected  by  Ohio  statutes; 
Partee  v.  St.  Louis  &  S.  F.  R.  Co.,  204  Fed.  972,  51  L.  R.  A.  (N.  8.) 
721,  123  C.  C.  A.  292,  statute  creating  right  of  action  for  death  and 
limiting  time  to  sue  is  not  modified  by  other  statutes  of  limitation; 
Monongahela  River  Consol.  Coal  etc.  Co.  v.  Schinnerer,  196  Fed.  383, 
117  C.  C.  A.  193,  failure  to  plead  State  statute  giving  right  to  recover 
for  death  does  not  affect  jurisdiction;  Aurora  Shipping  Co.  v.  Boycc, 
191  Fed.  965,  112  C.  C.  A.  372,  Oregon  statute  giving  lien  on  vessels 
for  personal  torts  includes  injuries  causing  death  for  which  right  of 
action  is  given  by  another  statute;  Pulom  v.  Jacob  Dold  Packing  Co., 
182  Fed.  358,  under  Texas  statute  corporation  is  not  liable  for  death 
occurring  through  acts  or  omissions  of  its  agents,  but  only  by  corpo- 
ration's  own  wrongful  act;  The  General  Foy,  175  Fed.  590,  Oregon 
statute  giving  lien  on  vessel  for  damages  fox  death  gives  admiralty 
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court  jurisdiction  in  rem  of  suit  for  wrongful  death;  Thompson  v. 
Chicago  etc.  Ry.  Co.,  104  Fed.  847,  denying  recovery  for  death  of  son 
in  action,  under  Comp.  Stats.  Neb.  1897,  c.  21,  where  father  had  deserted 
family;  Rundell  v.  La  Campagnie  Generale  Transatlantique,  100  Fed. 
659,  40  C.  C.  A.  625,  holding,  under  maritime  law,  no  action  lies  for  death 
caused  by  negligent  collision  of  ships;  Earnest  v.  St.  Louis  etc.  R.  Co., 
87  Ark.  68,  112  S.  W.  142,  limitation  in  statute  giving  action  for  death 
is  limitation  on  right  itself,  and  bars  action  everywhere;  Perry  v. 
Philadelphia  etc.  R.  Co.,  1  Boyce  (Del.),  414,  77  Atl.  730,  statute  giving 
widow  or  heirs  right  to  sue  for  death  from  injury  when  no  suit  brought 
for  injury  during  life  of  injured  person,  creates  new  cause  of  action, 
in  favor  of  persons  named,  dependent  on  previous  right  of  decedent; 
Kennedy  v.  Delaware  Cotton  Co.,  4  Penne.  (Del.)  481,  58  Atl.  826, 
father  cannot  recover  for  death  of  minor  child;  Major  v.  Burlington 
C.  R.  &  N.  Ry.  Co.,  115  Iowa,  311,  88  N.  W.  815,  holding  wife  can  main- 
tain no  action  for  wrongful  death  of  husband  at  common  law,  nor 
under  Iowa  Code,  §§  3443-3445;  Rodman  v.  Missouri  Pacific  Ry.  Co., 
65  Kan.  650,  70  Pac.  644,  holding  completion  of  period  of  Kan.  Civ. 
Code,  §  422,  for  bringing  action  for  death  by  wrongful  act,  barred 
right;  Gilkeson  v.  Missouri  Pac.  Ry.  Co.,  222  Mo.  185,  17  Ann.  Oas. 
763,  24  L.  R.  A.  (N.  S.)  844,  121  S.  W.  141,  statute  providing  for 
survival  of  actions  for  wrongs  to  property  rights  or  interests  of  another 
does  not  apply  to  actions  based -on  wrongful  death;  Brink  v.  Wabash 
R.  R.  Co.,  160  Mo.  92,  94,  60  S.  W.  1059,  1060,  denying  recovery  by 
parents  of  adult  son  in  action  based  on  prevention  of  son's  contract 
to  maintain  parents  by  company 's  negligence  causing  his  death ;  Murphy 
v.  Willow  Springs  Brewing  Co.,  81  Neb.  225,  115  N.  W.  762,  where 
right  to  sue  for  death  dependent  on  Lord  Campbell's  act,  suit  must 
be  brought  in  name  of  administrator ;  Western  Union  Tel.  Co.  v.  Choteau, 
28  Okl.  670,  Ann.  Gas.  1912D,  824,  49  L.  R.  A.  (N.  S.)  206,  115  Pac 
881,  3  N.  C.  C.  A.  414,  damages  not  recoverable  for  mental  suffering 
alone  in  absence  of  statute ;  Brown  v.  Sunday  Creek  Co.,  165  Fed.  506 ; 
Missouri  etc.  Ry.  Co.  v.  Lenahan,  39  Okl.  288,  135  Pac.  385;  Shawnee 
Gas  etc.  Co.  v.  Motesenbocker,  41  Okl.  456,  138  Pac.  791,  and  Harsh-, 
man  v.  Northern  Pac.  Ry.  Co.,  14  N.  D.  70,  103  N.  W.  413,  all  holding 
right  to  sue  for  death  was  limited  to  persons  named  in  statute  giving 
right ;  Stevenson  v.  W.  M.  Ritter  Lumber  Co.,  108  Va.  577,  18  L.  R.  A, 
(N.  S.)  316,  62  S.  E.  352,  statute  giving  action  for  death  where  if  death 
had  not  ensued,  injured  person  would  have  had  action  does  not  give 
action  to  parent  for  loss  of  services  of  son  from  latter 's  death  to 
majority,  but  only  to  personal  representative  for  wrongful  death;  The 
Harrisburg,  119  U.  S.  204,  205,  207,  208,  30  L.  Ed.  359,  360,  7  Sup.  Ct. 
142,  143,  144,  disallowing  suit  in  admiralty  for  death  by  negligence 
on  high  seas  or  navigable  waters;  The  Corsair,  145  U.  S.  344,  36  L.  Ed. 
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780,  12  Sap.  Gt.  951,  disallowing  libel  in  rem  for  loss  of  life,  where 
action  survives  by  statute,  but  no  lien  given;  The  E.  B.  Ward,  Jr.,  4 
Woods,  147,  16  Fed.  258,  disallowing  recovery  under  Louisiana  statute 
for  death  on  high  seas,  deceased  subject  of  Sweden;  Holmes  v.  Oregon 
etc.  Ry.  Co.,  6  Sawy.  267,  5  Fed.  79,  allowing  recovery  in  Federal 
court  under  Oregon  statute,  allowing  suit  for  causing  death;  Sullivan 
v.  Union  Pac.  R.  R.  Co.,  1  McCrary,  302,  Lake  Shore  etc.  Ry.  Co.  v. 
Orvis,  12  Ohio  C.  C.  719,  Edgar  v.  Castello,  14  S.  C.  23,  24,  37  Am. 
Rep.  714,  715,  and  Sherman  v.  Johnson,  58  Vt.  44,  2  Atl.  710,  all  dis- 
allowing recovery  for  death  of  child;  Davis  v.  St.  Louis  etc.  Ry.  Co., 
53  Ark.  127,  7LB.A  285,  13  S.  W.  803,  action  for  debt  of  minor,  loss 
of  services  to  time  of  death  only  recoverable;  The  Garland,  5  Fed. 
925,  allowing  libel  in  rem  by  administrator  where  suit  survived  by 
statute;  Asher  v.  Cabell,  50  Fed.  824,  1  C.  C.  A.  693,  marshal  liable 
for  death  of  prisoner  in  hands  of  incompetent  deputy,  from  mob, 
under  Texas  statute;  New  Orleans  v.  Abbagnato,  62  Fed.  245,  26 
L.  R.  A.  334,  10  C.  C.  A.  361,  city  not  liable  for  death  by  mob 
violence,  owing  to  negligence  of  officers;  Bigelow  v.  Nickerson,  7Q 
Fed.  115,  30  L.  R.  A,  338,  17  C.  C.  A.  1,  allowing  recovery  for  death 
on  Lake  Michigan  under  Wisconsin  laws;  The  Willamette,  70  Fed. 
878,  31  L.  R.  A.  719,  18  C.  C.  A.  366,  allowing  suit  in  admiralty  for 
death  from  collision,  occurring  where  statute  gives  action  and  lien; 
The  Jane  Grey,  95  Fed.  694,  695,  statute  of  State  of  forum  giving 
remedy,  recovery  had  in  admiralty  for  death  on  high  seas;  Eureka  v. 
Merrifield,  53  Kan.  799,  37  Pac.  115,  action  for  death  only  allowed 
as  provided  by  terms  of  statute;  Scheffler  v.  Minneapolis  etc.  Ry.  Co., 
32  Minn.  125,  19  N.  W.  656,  father  cannot  sue  for  death  of  child,  but 
under  statute  it  is  brought  by  executor;  Grosso  v.  Delaware  etc.  R.  R. 
Co.,  50  N.  J.  L.  322,  13  Atl.  235,  disallowing  recovery  by  husband  for 
death  of  wife;  Davis  v.  Justice,  31  Ohio  St.  363,  27  Am.  Rep.  516,  and 
Pegram  v.  Stortz,  31  W.  Va.  331,  6  S.  E.  545,  both  disallowing  recovery 
for  death  caused  by  supply  of  intoxicating  liquors,  where  statute  gives 
damages  therefor;  Belding  v.  Black  Hills  etc.  R.  Co.,  3  S.  D.  373,  53 
N.  W.  751,  disallowing  suit  by  representative,  where  widow  and 
children  survive;  Trow  v.  Thomas,  70  Vt.  587,  41  Atl.  654,  expense 
of  burial,  loss  of  service,  are  not  recoverable  on  death  of  child. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  Fire  Assn.  of  Philadelphia, 
55  Ark.  175,  18  S.  W.  46,  insurance  company,  in  subrogation  to  assured, 
may  recover  from  person  causing  loss. 

Actions  for  the  death  of  a  human  being.    Note,  70  Am.  St.  Rep. 

670. 
Actions  for  injuries  resulting  in  death.    Note,  48  Am.  Deo.  633. 
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Parent's  common-law  right  of  action  for  loss  of  services  of  child 
killed.    Note,  41  L.  R.  A.  814. 

The  right  to  subrogation.    Note,  99  Am.  St.  Rep.  604. 

Right  of  life  or  accident  insurance  company  to  subrogation.  Note, 
18  L.  R.  A.  (N.  S.)  212. 

Right  of  action  of  one  legally  responsible  for^  against  one  whose 
negligence  caused  another's  death.  Note,  36  L.  R.  A.  (N.  S.) 
60,  61. 

Measure  of  recovery  for  death  by  negligence.    Note,  17  L.  R.  A.  80. 

Injury  to  insurance  company  by  killing  insured  is  too  remote  to  allow 
recovery. 

Approved  in  Fidelity  ft  Casualty  Co.  v.  Martin,  163  Ky.  21,  173 
S.  W.  311,  injured  person  cannot  sue  on  policy  given  to  protect  in- 
sured against  loss  for  injury;  Aetna  Life  Ins.  Co.  v.  Parker,  96  Tex. 
294,  72  S.  W.  168,  holding  accident  insurance  company  not  subrogated 
to  rights  of  insured  against  railroad  company  for  injuries. 

Distinguished  in  Travelers'  Ins.  Co.  v.  Great  Lakes  Engineering  Wks. 
Co.,  184  Fed.  430,  86  L.  R.  A.  (N.  S.)  60,  107  C.  C.  A.  20,  1  N.  C.  C.  A, 
751,  insurer  paying  damage  for  death  on  behalf  of  insured  company  in 
whose  brewery  death  occurred  by  negligence  of  another,  had  right  of 
action  over  by  subrogation  under  policy,  against  such  other. 

Proximate  and  remote  cause.    Note,  36  Am.  St.  Rep.  814. 

Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  R.  A.  1916A,  1158. 

Miscellaneous.  Cited  in  Rowan  v.  Western  Union  Tel.  Co.,  149  Fed. 
552,  denying  damages  for  mental  anguish  unaccompanied  by  physical 
injury,  against  telegraph  company  for  failure  to  deliver  death  mes- 
sage to  plaintiff,  by  reason  of  which  he  was  prevented  from  attending 
funeral. 

95  U.  S.  760-764,  24  L.  Ed.  588,  UNITED  STATES  v.  "MOORE. 

Place  of  passed  assistant  surgeon  Is  an  office,  and  notification  by  Secre- 
tary of  Navy  Is  a  valid  appointment. 

Approved  in  United  States  v.  Perkins,  116  U.  S.  484,  29  L.  Ed.  700, 
6  Sup.  Ct.  450,  though  appointment  be  in  department,  removal  may  be 
restricted. 

What  are  public  offices.    Note,  63  Am.  St.  Rep.  191. 

Who  are  public  officers.    Note,  17  L.  it.  A.  248. 
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Construction  by  executive  officers  is  not  overruled  without  cogent 
lessons. 

Approved  in  La  Roque  v.  United  States,  239  U.  S.  64,  60  L.  Ed.  160, 
36  Sup.  Ct.  23,  applying  role  to  executive  construction  of  act  of  1889 
for  allotment  to  Chippewa* ;  Logan  v.  Davis,  233  U.  S.  627,  68  L.  Ed. 
1128,  34  Sup.  Gt.  685,  applying  rule  to  remedial  sections  of  adjustment 
act  of  1887;  Fairbank  v.  United  States,  181  U.  S.  308,  45  L.  Ed.  872,  21 
Sup.  Ct.  658,  construing  stamp  aet,  imposed  by  30  Stats,  at  Large,  451, 
e.  448,  upon  foreign  bills  of  lading  as  tax  on  exports  within  U.  S.  Const., 
art.  I,  §9;  Tucker  v.  Williamson,  229  Fed.  211,  applying  rule  in  con- 
struing provisions  of  narcotic  act  of  1914  as  to  scope  of  rules  which 
commissioner  has  authority  to  make;  Findley  v.  United  States,  225  Fed. 
350,  mere  doubt  is  not  sufficient  to  reverse  such  construction;  Delano 
v.  United  States,  220  Fed.  637,  construing  hours  of  service  act  by  refer- 
ence to  contemporaneous  construction  by  administrative  officers;  First 
Nat.  Bk.  v.  United  States,  206  Fed.  379,  46  L.  R.  A.  (N.  8.)  1189,  124 
C.  C.  A.  256,  construing  section  239,  Penal  Code;  Hemmer  v.  United 
States,  204  Fed.  904,  123  C.  C.  A.  194,  holding  no  settled  construction 
by  Land  Department  of  acts  of  1875  and  1884,  granting  Indians  rights 
to  acquire  homestead  existed  to  influence  interpretation;  Riter-Conley 
Mfg.  Co.  v.  Aiken,  203  Fed.  702,  121  C.  C.  A.  655,  applying  rule  to  prac- 
tice of  patent  office  in  granting  patents  for  building  structures;  Baker 
v.  Swigart,  199  Fed.  873,  118  C.  C.  A.  313,  applying  rule  to  provisions 
of  reclamation  law  for  collection  of  installment  payments ;  United  States 
v.  Hemmer,  195  Fed.  806,  applying  rule  to  provisions  of  act  of  1884  as 
to  limitation  on  alienation  of  Indian  lands;  United  States  v.  Miller,  187 
Fed.  371,  upholding  practice  of  thirty  years  in  revising  jury-box ;  United 
States  v.  Newport  News  Shipbuilding  &  Dry  Dock  Co.,  178  Fed.  204, 
101  C.  C.  A.  514,  construing  provision  of  contract  to  build  ships  for 
Navy  Department  to  require  but  single  test  in  light  of  previous  practice 
of  Department;  Le  Marchal  v.  Tegarden,  175  Fed.  689,  99  C.  C.  A.  236, 
applying  rule  to  practice  of  Land  Department  in  application  of  sections 
2369  and  2372,  Revised  Statutes ;  Kirkman  v.  McClaughry,  152  Fed.  260, 
and  Kirkman  v.  McClaughry,  160  Fed.  439,  90  C.  C.  A.  86,  both  uphold- 
ing court-martial  practice  as  to  imposition  of  cumulative  sentences ;  Bur- 
ditt  &  Williams  Co.  v.  United  States,  153  Fed.  72,  82  C.  C.  A.  201,  ruling 
of  Treasury  Department  as  to  doubtful  statute  for  period  of  years  up- 
held ;  United  States  v.  Burkett,  150  Fed.  212,  under  20  Stats.  113,  c.  191, 
§  2,  where  timber  culture  entry  not  forfeited  by  Land  Department  for 
entryman's  failure  to  make  final  proof  within  five  years  after  expira- 
tion of  eight  years  after  entry,  it  was  sufficient  to  sustain  prosecution 
for  conspiracy  to  obtain  title  by  fraud;  United  States  v.  Dietrich,  126 
Fed.  676,  holding  postmaster  elected  to  Congress  not  liable,  under  Rev. 
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Stats.,  §  3739,  since  postmaster  contract  terminates  by  operation  of  law ; 
Interstate  Commerce  Commission  v.  Southern  Pac.  Co.,  123  Fed.  603, 
holding  order  of  interstate  commerce  commission  that  railroad's  prac- 
tice of  routing  through  freight  was  not  bona  fide  and  should  discontinue 
prima  facie  lawful;  Northern  Pac.  Ry.  Co.  v.  Soderberg,  104  Fed.  427, 
43  C.  C.  A.  620,  holding  land  valuable  for  granite  deposits,  mineral  land, 
within  exemption  clause  of  railway  grant;  Corning  v.  Board  of  Com- 
missioners of  Meade  County,  102  Fed.  61,  42  C.  C.  A.  154,  upholding, 
under  Laws  Kan.,  c.  63,  §  1,  bond  issue  of  county  commissioners  where 
petition  for  submission  and  call  for  election  issued  within  year  for 
county  organization ;  McFadden  v.  Mountain  View  Min.  etc.  Co.,  97  Fed. 
677,  38  C.  C.  A.  354,  holding  27  Stat.  62,  restoring  to  public  domain 
lands  of  Colville  Indian  reservation  on  proclamation  of  president,  did 
not  open  for  settlement  before  such  proclamation;  De  Weese  v.  Smith, 
97  Fed.  317,  holding  controller  of  currency  has  power  to  levy  but  one 
assessment  upon  national  bank  stockholders ;  Avery  v.  Pima  Co.,  7  Ariz. 
32,  60  Pac.  703,  supervisors  of  county  are  persons  with  whom  depart- 
ment of  justice  should  contract  for  care  of  Federal  prisoners  imprisoned 
in  county  jail ;  Jackson  v.  White  Cloud  Gold  Min.  etc.  Co.,  36  Colo.  125, 
85  Pac.  639,  applying  rule  of  practice  of  Land  Department  in  not  re- 
quiring proof  of  citizenship  of  stockholders  of  corporation  seeking  pat- 
ent to  mineral  land;  Ballinger  v.  United  States,  33  App.  D.  C.  308, 
upholding  construction  of  Secretary  of  Interior  as  to  applications  under 
timber  and  stone  act;  United  States  v.  Root,  22  App.  D.  C.  430,  uphold- 
ing construction  of  Secretary  of  War  on  Act  of  1901  for  reorganization 
of  army;  City  of  Indianapolis  v.  Ritzinger,  24  Ind.  App.  72,  56  N.  E. 
143,  upholding,  under  act  March  14,  1867,  vacation  by  city  council  of 
unimproved  portion  of  city  under  procedure  of  Burns'  Rev.  Stats.  1894, 
§  4416 ;  Banker's  Mut.  Casualty  Co.  v.  First  Nat.  Bank,  131  Iowa,  464, 
108  N.  W.  1049,  upholding  right  to  write  burglary  insurance  under  sec- 
tion 1695,  McClain^s  Code,  when  so  interpreted  by  auditor  and  attorney 
general  at  time  of  passage;  Halsey  v.  Belle  Plaine,  128  Iowa,  471,  104 
N.  W.  496,  construing  Const.,  art.  XI,  §  3,  prohibiting  municipalities 
from  becoming  indebted  to  amount  exceeding  five  per  cent  of  value  of 
its  taxable  property;  State  v.  United  States  Fidelity  etc.  Co.,  93  Md. 
318,  48  Atl.  920,  holding  tax  guaranty  company  within  State,  authorized 
by  Md.  Code,  art.  81,  §  146,  applies  only  to  gross  receipts  of  business 
done  within  the  State ;  Donohue  v.  St.  Paul  etc.  Ry.  Co.,  101  Minn.  246, 
112  N.  W.  416,  following  decisions  of  Land  Department  as  to  selection 
of  indemnity  lands ;  O'Connor  v.  Gertgens,  85  Minn.  495,  89  N.  W.  871, 
construing  term  "bona  fide  purchasers"  to  include  one  who  occupied 
unoccupied  land  as  homestead  and  made  valuable  improvements  thereon, 
believing  no  railway  claim  existed ;  Henry  v.  State,  87  Miss.  59,  39  South. 
872,  Rev.  Code  1892,  §  3201,  providing  for  working  of  convicts  on  leased 


1139  UNITED  STATES  v.  MOORE.        95  U.  S.  760-764 

farm,  does  not  violate  constitutional  provision  prohibiting  leasing  of 
convicts;  Labadie  v.  Smith,  41  Okl.  779, 140  Pac.  429,  following  decision 
of  Department  of  Indian  Affairs  as  to  construction  of  law  of  descent; 
Pitts  v.  Logan  County,  3  Okl.  740,  41  Pac.  591,  holding  void  act  attempt- 
ing to  regulate  accounting  of  fees  of  clerks  of  territorial  District  Courts ; 
Prichard  v.  Jacobs,  46  Wash.  571,  90  Pac.  925,  applying  rule  to  statute 
providing  for  sale  of  lands  allotted  to  Puyallup  Indians,  as  to  power  to 
consent  to  sale;  Mann  v.  Merc%r  Co.  Court,  58  W.  Va.  660,  52  S.  E.  779, 
construing  Code  1899,  e.  114,  §  2,  authorizing  courts  to  adjourn  from 
day  to  day;  Daniel  v.  Simms,  49  W.  Va.  567,  39  S.  E.  695,  upholding 
election  officers'  construction  of  "ballot/9  under  W.  Va.  Code,  c.  3,  §  34, 
as  one  column  of  ballot  sheet;  dissenting  opinion  in  McDaid  v.  Terri- 
tory, 1  Okl.  112,  30  Pac.  444,  majority  holding  under  26  Stat.  109,  after 
issue  of  patent  to  town-site  trustees  no  appeal  lies  to  Land  Department 
from  decision  of  trustees  awarding  land  to  contestant;  Hahn  v.  United 
States,  107  U.  S.  406,  27  L.  Ed.  529,  2  Sup.  Ct.  497,  following  practical 
construction  as  to  fees  of  surveyor  at  port  of  delivery;  Five  Per  Cent 
Cases,  110  U.  S.  485,  28  L.  Ed.  202,  4  Sup.  Ct.  218,  follow  officer's  con- 
struction that  Iowa  not  entitled  to  percentage  of  lands  given  on  mili- 
tary land  warrants;  Brown  v.  United  States,  113  U.  S.  571,  28  L.  Ed. 
1080,  5  Sup.  Ct.  650,  holding  provisions  for  retirement  applicable  to 
warrant  officers  in  navy;  United  States  v.  Hill,  120  U.  S.  182,  80  L.  Ed. 
632,  7  Sup.  Ct.  517,  following  construction,  not  requiring  return  of 
naturalization  fees  by  clerks ;  United  States  v.  Johnston,  124  U.  S.  253, 
81  L.  Ed.  896,  8  Sup.  Ct.  455,  following  treasury  construction  as  to  dis- 
position of  returns  from  captured  property;  Hastings  etc.  R.  R.  Co.  v. 
Whitney,  132  U.  S.  366,  88  L.  Ed.  867,  10  Sup.  Ct.  115,  McConnaughy 
v.  Pennoyer,  14  Sawy.  595,  43  Fed.  203,  St.  Paul  etc.  Ry.  Co.  v.  Sage, 
71  Fed.  52,  17  C.  C.  A.  558,  and  Northern  Pac.  Ry.  Co.  v.  Dudley,  85 
Fed.  86,  all  following  Land  Department  in  construing  statute;  Heath 
v.  Wallace,  138  U.  S.  582,  84  L.  Ed.  1068,  11  Sup.  Ct.  383,  following 
Land  Department  as  to  swamp-lands;  United  States  v.  Alabama  etc. 
R.  R.  Co.,  142  U.  S.  621,  85  L.  Ed.  1186,  12  Sup.  Ct.  308;  following  early 
construction,  where  contractors  on  faith  thereof  may  be  injured  by 
change;  United  States  v.  Union  Pac.  Ry.  Co.,  37  Fed.  555,  following 
construction  of  Land  Department,  where  patents  issue  for  years  and 
rights  attached;  Rand  v.  United  States,  38  Fed.  667,  following  general 
practice  of  allowing  compensation  to  commissioners  for  drawing  criminal 
complaints;  Montana  Co.  v.  Clark,  42  Fed.  629,  following  construction 
of  mineral  act  as  to  following  veins,  by  land  officers;  Doe  v.  Waterloo 
Min.  Co.,  70  Fed.  463,  17  C.  C.  A.  190,  following  Land  Department  as 
to  citizenship  of  mining  corporations;  Merrill  v.  Chicago  etc.  R.  Co.,  70 
Fed.  467,  17  C.  C.  A.  199,  following  construction  of  department  of  one 
of  its  orders;  United  States  v.  Barber,  74  Fed.  488,  20  C.  C.  A.  616, 
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following  executive  as  to  interest  on  judgments  in  Court  of  Claims ;  Bar- 
bour y.  Louisville,  83  Ky.  103,  following  practice  as  to  disposition  of 
fines  of  court ;  Hewitt  v.  Schultz,  7  N.  D.  611,  76  N.  W.  233,  following 
Land  Department's  decision  as  to  withdrawal  of  indemnity  lands  of 
Northern  Pacific;  Pitts  v.  Logan,  3 'Old.  741,  41  Pac.  591,  territorial 
legislature  regulating  fees  of  clerks  of  District  Courts,  is  void ;  McSorley 
v.  Hill,  2  Wash.  651,  27  Pao.  556,  following  Land  Department,  allowing 
assignments;  Keane  v.  Brygger,  3  Wash4!  351,  28  Pac.  657,  following 
Land  Department,  allowing  relinquishment  of  interest  in  entry;  United 
States  v.  Winono  etc.  R.  Co.,  67  Fed.  963,  15  C.  C.  A.  117,  arguendo. 

Distinguished  in  Interstate  Commerce  Commission  v.  Cincinnati  P. 
&  V.-R.  R.  Co.,  124  Fed.  630,  overruling  suit  by  interstate  commerce  com- 
mission to  prevent  lower  rates  to  competitive  points  in  north  than  to 
isolated  points  south  of  Norfolk  and  Virginia;  dissenting  opinion  in 
Park  v.  Candler,  114  Ga.  500,  40  S.  E.  538,  upholding,  under  paragraph  1, 
section  12,  article  VII,  Georgia  Constitution,  legislative  act  providing 
for  expenditure  of  State  money  in  payment  of  interest  on  bonded  debt; 
Swift  &  Courtney  etc.  Co.  v.  United  States,  105  U.  S.  695,  26  L.  Ed.  1109, 
where  statute  is  free  from  ambiguity,  other  construction  not  followed; 
Hedden  v.  Iselin,  24  Blatchf .  459,  31  Fed.  268,  and  Northern  Pac.  R.  Co. 
v.  Sanders,  47  Fed.  609,  both  refusing  to  follow  department  where  no 
ambiguity;  Manhattan  Co.  v.  Ironwood,  74  Fed.  543,  20  C.  C.  A.  642, 
refusing  to  follow  view  as  to  validity  of  municipal  elections  by  officers, 
where  no  ambiguity;  Hilburn  v.  St.  Paul  etc.  Ry.  Co.,  23  Mont.  249,  58 
Pae.  812,  refusing  to  follow  old  construction,  law  being  changed. 

The  intention  of  Congress  constitutes  the  law,  in  spite  of  its  letter. 
Approved  in  Harrison  v.  Commonwealth,  S3  Ky.  171,  following  long- 
accepted  construction,  contravening  letter  of  statute. 

flection  1556,  Revised  Statutes,  fixing  salary  of  "passed  assistant  sur- 
geons after  date  of  appointment,"  means  after  notification  of  appointment 
as  past  assistant,  and  not  to  original  entry  as  assistant. 

Approved  in  Walker  v.  McKemis,  44  Okl.  473,  145  Pac.  361,  "date  of 
execution"  of  lease  under  terms  of  act  of  June  28,  1898,  providing  for 
recording  Indian  leases  refers  to  date  of  approval  of  lease  of  minor  by 
court. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  189  Am.  St.  Rep.  156. 

95  U.  a  764-768,  24  I*.  Ed.  589,  YEATMAN  v.  NEW  ORLEANS  SAVINGS 
INSTITUTION. 

Except  on  attachment  within  prescribed  time  or  fraudulent  disposition 
of  property,  assignee  takes  property  subject  to  all  equities  and  liens  created 
by  law  or  by  act  of  bankrupt. 
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Approved  in  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  352,  50  L.  Ed.  785, 
26  Sup.  Ct.  481,  adjudication  in  bankruptcy  does  not  operate  as  lien  in 
favor  of  trustee  as  against  conditional  vendor  of  property  sold  to  bank- 
rupt because  of  noncompliance  with  State  statute  as  to  filing;  Thomp- 
son v.  Fairbanks,  196  U.  S.  526,  49  L.  Ed.  686,  25  Sup.  Ct.  306,  enforce- 
ment of  inchoate  lien  of  chattel  mortgage  covering  after-acquired 
property  by  taking  possession  with  mortgagor's  consent  after  condition 
broken  as  authorized  by  mortgage  is  not  preference;  Hewit  v.  Berlin 
Machine  Works,  194  U.  S.  303,  48  L.  Ed.  988,  24  Sup.  Ct.  690,  bank- 
ruptcy trustee  is  not  subsequent  bona  fide  purchaser  within  N.  Y.  Laws, 
1897,  e.  418,  §  112,  avoiding  conditional  sales  unaccompanied  by  change 
of  possession;  In  re  Bacon,  210  Feci  134,  126  C.  C.  A.  643,  trustee 
takes  stock  of  bankrupt  subject  to  lien  of  hank  as  pledgee,  and  stock 
cannot  be  recovered  in  summary  proceedings  in  bankruptcy ;  In  re  Flat- 
land,  196  Fed.  312,  116  C.  C.  A.  130,  trustee  cannot  set  aside  chattel 
mortgage  covering  fixtures  and  stock  to  be  subsequently  placed  in  store 
after  purchase  with  money  borrowed  from  mortgagee;  In  re  Williams- 
burg Knitting  Mill,  190  Fed.  874,  unrecorded  conditional  sale  contract 
held  void  as  against  purchasers  from  trustee;  In  re  Shinn,  185  Fed. 
992,  where  debtor  conveyed  property  to  trustee  for  creditors  more 
than  four  months  before  bankruptcy,  trustee  in  bankruptcy  took  sub- 
ject to  assignment;  In  re  Peacock,  178  Fed.  858,  rights  of  pledgee  are 
not  affected  by  adjudication  in  bankruptcy  or  appointment  of  trustee; 
In  re  Grainger,  160  Fed.  74,  87  C.  C.  A.  225,  chattel  mortgage  valid 
between  parties  is  valid  against  trustee  in  bankruptcy ;  Hanson  v.  W.  L. 
Blake  &  Co.,  155  Fed.  355,  holder  of  unrecorded  mortgage  on  bank- 
rupt's mill  has  no  claim  on  proceeds  of  insurance  when  no  steps 
taken  to  enforce  mortgage;  In  re  Fabian,  151  Fed.  950,  transfer  of 
goods  to  bankrupt  construed  to  be  bailment;  Lindeke  v.  Associates 
Realty  Co.,  146  Fed.  639,  77  C.  C.  A.  56,  where  notice  to  quit  was 
served  on  tenant,  his  subsequent  adjudication  as  bankrupt  did  not 
require  reservice  on  trustee;  In  re  Cramond,  145  Fed.  976,  persons 
performing  labor  for  city  contractor  who  afterward  became  bankrupt, 
having  filed  no  notice  of  lien  as  required  by  N.  Y.  Laws  1897,  p.  517, 
have  no  lien  on  amount  due  from  city  though  they  are  entitled  to 
priority  over  general  creditors;  Bush  v.  Export  Storage  Co.,  136  Fed. 
923,  title  passing  to  bankrupt's  trustee  under  Bankruptcy  Act  of  1898, 
§  70a,  subd.  4,  to  property  transferred  in  fraud  of  creditors,  excludes 
property  which  passed  to  bona  fide  purchaser  prior  to  adjudication; 
First  Nat.  Bank  v.  Pennsylvania  Trust  Co.,  124  Fed.  970,  60  C.  C.  A. 
100,  upholding  bank's  lien  on  steel  billets  conveyed  by  company  for 
advances  made,  though  signs  indicating  bank's  ownership  were  tem- 
porarily removed;  In  re  Goldsmith,  118  Fed.  766,  767,  holding  mort- 
gagee intervening  to  subject  property,  sold  under  bankruptcy  proceed- 
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ing  to  his  lien,  need  not  make  proof  except  as  in  ordinary  suit;  In  re 
Standard  Laundry  Co\,  116  Fed.  478,  53  C.  C.  A.  644,  upholding  mort- 
gage on  personalty  sold  subject  thereto  to  one  thereafter  becoming 
bankrupt,  holding  trustee  estopped;  Duplan  Silk  Co.  v.  Spencer,  115 
Fed.  695,  53  C.  C.  A.  321,  holding  trustee  not  entitled  to  possession 
of  building  materials  covered  by  owner's  lien  for  advances  made  con- 
tractor; In  re  Garcewich,  115  Fed.  89,  53  C.  C.  A.  510,  holding,  under 
Bankruptcy  Act,  §  70,  title  to  goods  sold  bankrupt  on  credit,  title  to 
such  as  bankrupt  retained  to  remain  in  vendor,  vested  in  trustee; 
Kirk  v.  Roberts,  3  Cal.  Unrep.  676,  31  Pac.  622,  assignee  in  insolvency 
takes  book  accounts  subject  to  bona  fide  assignment  to  creditor,  though 
debtor  retained  same  to  collect ;  Hawthorne  v.  Hendrie  &  Bolthoff  Mfg. 
etc.  Co.,  50  Colo.  347,  116,  Pac.  123,  trustee  takes  property  subject  to 
judgment  for  mechanic's  Hen;  J.  Traeger  Co.  v.  Cavaroc  Co.,  123  La. 
324,  48  South.  951,  lessor's1  lien  for  rent  on  movables  of  corporation 
in  hands  of  receiver  £o  wind  up  its  affairs  is  valid  as  against  receiver 
and  subsequent  trustee  in  bankruptcy;  Lynam  v.  National  Bank,  98 
Me.  458,  57  Atl.  801,  holding  bank  knowingly  taking  deposit  for  safe- 
keeping, intended  ultimately  for  benefit  of  depositor's  creditors,  is 
trustee  and  cannot  set  off  debt  against  depositor;  Taylor  v.  Taylor, 
59  N.  J.  Eq.  88,  45  Atl.  44,  upholding  lien  of  judgment  creditor  under 
judgment  obtained  before  bankruptcy;  Sheldon  v.  Wickman,  161  N.  Y. 
506,  55  N.  E.  1047,  upholding  as  against  assignee,  under  N.  Y.  Laws 
1858,  c.  314,  chattel  mortgage  on  machinery,  although  it  had  not  been 
filed;  Lawson  v.  Warren,  34  Okl.  102,  Ann.  Gas.  19140,  189,  42 
L.  R.  A.  (N.  S.)  183,  124  Pac.  49,  applying  rule  to  receiver;  Stewart 
v.  Piatt,  101  U.  S.  738,  25  L.  Ed.  818,  mortgage  void  as  to  creditors, 
but  good  as  to  mortgagor,  is  good  as  to  assignee  in  bankruptcy;  Keller 
v.  Smalley,  63  Tex.  520,  assignee  for  benefit  of  creditor  cannot  set  aside 
mortgage  void  as  to  creditors;  Hauselt  v.  Harrison,  105  U.  S.  406,  26 
L.  Ed.  1076,  party  advancing  money  to  tan  skins,  which  are  security 
therefor,  has  such  right  against  assignee;  Adams  v.  Collier,  122  U.  S. 
391,  30  L.  Ed.  1209,  7  Sup.  Ct.  1211,  assignee  cannot  assail  conveyance 
to  children  in  absence  of  fraud;  Metropolitan  Nat.  Bank  v.  Rogers,  47 
Fed.  151,  nor  to  wife;  Kimberling  v.  Hartly,  1  McCrary,  139,  1  Fed. 
574,  lien  obtained  by  filing  creditor's  bill  not  displaced  by  bankruptcy; 
Epperson  v.  Robertson,  91  Tenn.  411,  19  S.  W.  230,  creditor  to  set 
aside  fraudulent  conveyance  praying  attachment  lien  is  not  defeated 
by  bankruptcy;  Mattocks  v.  Baker,  2  Hask.  377,  380,  2  Fed.  455,  458, 
defendant  not  objecting  to  citizenship  of  plaintiff  defeating  jurisdic- 
tion, his  assignee  in  bankruptcy  cannot;  Gildersleeve  v.  Gaynor,  4 
Woods,  543,  15  Fed.  103,  suit  to  foreclose  against  assignee  in  bank- 
ruptcy not  barred  in  two  years;  Douglass  v.  Vogeler,  6  Fed.  57,  58, 
assignee  in  bankruptcy  cannot  dispute  unrecorded  chattel  mortgage; 
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Laughlin  v.  Calumet  etc.  Dock  Co.,  65  Fed.  446,  13  C.  C.  A.  1,  assignee 
takes  no  title  against  prior  unrecorded  deed  not  fraudulent;  Brown  v. 
Brabb,  67  Mich.  22,  11  Am,  St  Rep.  558,  34  N.  W.  405,  unfiled  mort- 
gage good  as  to  assignee  for  benefit  of  prior  creditors ;  Martin  v.  Bowen, 
51  N.  J.  Eq.  458,  26  Atl.  825,  unrecorded  equitable  charge  on  land, 
given  to  secure  accommodation,  good  against  assignee  for  creditors; 
Reber  v.  Gundy,  13  Fed.  56,  confessed  judgment  of  secured  debt  is  not 
impeachable;  Union  Pac.  Ry.  Co.  v.  Schiff,  78  Fed.  219,  and  Ryder  v. 
Ryder,  19  R.  I.  192,  32  Atl.  921,  both  applying  rule  to  receivers; 
Tennessee  etc.  R.  R.  Co.  v.  East  Alabama  Ry.  Co.,  75  Ala.  529,  prop- 
erty sold  by  assignee,  subject  to  one  lien,  other  claimants  without 
notice  not  barred;  Fouche  v.  Brower,  74  Ga.  269,  and  Newbert  v. 
Fletcher,  84  Me.  409,  24  Atl.  889,  both  holding  assignee  cannot  prose- 
cute suit  for  benefit  of  creditors;  Jenkins  v.  Pierce,  98  111.  651,  defense 
against  bankrupt  available  against  assignee  in  suit  to  set  aside  sale; 
Jack  v.  Weiennett,  115  111.  Ill,  56  Am.  Rep.  131,  3  N.  E.  447,  applying 
rule  to  taxes;  Pease  v.  Ritchie,  132  HI.  647,  8  L.  R.  A.  568,  24  N.  E. 
435,  assignee  takes  subject  to  judgment  lien  and  right  of  redemption; 
Peninsular  Stove  Co.  v.  Ellis,  20  Ind.  App.  495,  51  N.  E.  107,  insolvent 
purchasing  through  fraud,  vendor  may  recover  from  assignee  for 
benefit  of  creditors;  Laughlin  v.  Reed,  89  Me.  230,  36  Atl.  132,  assignee 
takes  subject  to  mechanic's  lien;  Lewis  v.  Higgins,  52  Md.  617,  to  dis- 
solve attachment  for  bankruptcy,  it  must  be  pleaded  that  court  has 
taken  cognizance;  Davis  v.  Lumpkin,  57  Miss.  524,  judgment  lien  not 
affected;  Dayton  Nat.  Bank  v.  Merchants'  Nat.  Bank,  37  Ohio  St.  216, 
interest  of  pledgee  of  stock  not  affected  by  bankruptcy;  Young  v. 
Cardwell,  6  Lea,  172,  assignee  in  bankruptcy  during  foreclosure  stands 
like  other  purchaser  pendente  lite;  Sicard  v.  Buffalo  etc.  Ry.  Co.,  15 
Blatchf.  530,  Fed.  Cas.  12,831,  arguendo. 

Distinguished  in  Webber  v.  Clark,  136  111.  268, 26  N.  E.  361,  purchaser 
at  bankrupt  sale  protected  against  prior  unrecorded  deed  without  notice ; 
Jacobs  v.  Ervin,  9  Or.  56,  assignee  may  prevent  enforcement  of  liens 
void  as  to  other  creditors. 

Pledgee  is  entitled  to  possession  of  security  for  his  debt  against  as- 
signee in  bankruptcy,  and  his  refusal  to  surrender  is  no  conversion. 

Approved  in  dissenting  opinion  in  Milliken-Helm  Commission  Co.  v. 
C.  H.  Albers  Commission  Co.,  244  Mo.  56,  147  S.  W.  1070,  majority 
holding  pledgee  could  not  sell  pledged  securities  on  market  when  they 
had  no  marketable  value;  dissenting  opinion  in  Garrison  v.  Vermont 
Mills,  152  N.  C.  647,  68  S.  E.  144,  majority  holding  factor  acquired 
no  lien  on  mill  product  under  contract  giving  him  exclusive  sale  of 
product  on  commission,  he  to  -  advance  seventy-five  per  cent  value  in 
cash  on  product  stored  in  mill;  Lewis  v.  Dillard,  76  Fed.  692,  22  C.  C.  A. 
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488,  right  of  pledgee  not  lost  by  wrongful  seizure;  Van  Cise  v.  Mer- 
chants' Nat.  Bank,  4  Dak.  500,  33  N.  W.  903,  equitable  interest  of 
pledgor  may  be  levied  upon. 

Right  of  pledgee  to  hold  the  property  Is  not  impaired  by  failure  to 
appear  in  the  bankruptcy  court  or  to  his  refusal  to  prove  debt;  he  only  loses 
participation  in  distribution  ordered. 

Approved  in  Butterfield  v.  Woodman,  223  Fed.  961,  139  C.  C.  A. 
436,  debt  secured  by  mortgage  bonds  need  not  be  proven  as  by  gen- 
eral creditor  to  participate  in  mortgage  fund;  Courtney  v.  Fidelity 
Trust  Co.,  219  Fed.  63,  134  C.  C.  A.  595,  landlord's  lien  fox  rent  is 
secured  claim  and  does  not  require  formal  proof. 

Distinguished  in  White  v.  Crawford,  3  McCrary,  413,  9  Fed.  372, 
creditor  proving  claim  as  unsecured  waives  lien* 

If  assignee  believes  pledged  securities  of  greater  value  than  debt,  he 
may  discharge  debt  or  sell  them  by  order,  subject  to  claim  of  debtor. 

Approved  in  Taylor  v.  Robertson,  21  Fed.  215,  sale  between  adjudica- 
tion and  appointment  of  assignee  is  voidable  as  against  assignee;  In  re 
Buntrock  Clothing  Co.,  92  Fed.  887,  property  passing  into  hands  of 
mortgagees  cannot  be  ordered  given  up  in  summary  proceedings  by 
trustee. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St.  Rep.  490. 

96  U.  8.  769-774,  24  I*  Ed.  545,  UNITED  STATES  v.  CLABK  COUNTY. 

Where  railroad  aid  bonds  were  not  to  be  Issued  before.  1874,  and  tax 
was  to  be  levied  for  Interest  on  issue,  levy  of  tax  for  previous  years  will 
not  be  compelled,  though  coupons  therefor  are  attached  to  bonds. 

Approved  in  Milster  v.  Spartanburg,  68  S.  C.  33,  46  S-  E.  541,  city 
cannot  be  compelled  by  mandamus  to  levy  taxes  prior  to  Constitution 
of  1895,  in  absence  of  statute  authorizing  tax  for  past  yean. 

Courts  do  not  compel  county  officers  to  do  acts  not  authorized  by  State 
laws. 

Approved  in  United  States  v.  Labette,  2  McCrary,  27,  7  Fed.  320, 
board  not  punishable  for  not  performing  duties  devolving  on  clerk 
and  treasurer;  United  States  v.  Miller,  4  Dill.  235,  Fed.  Cas.  15,776, 
no  tax  levy  ordered  in  excess  of  constitutional  rate,  except  on  judg- 
ments theretofore  rendered;  United  States  v.  Justices  of  Lauderdale 
County,  10  Fed.  461,  mandamused  officer  may  resign;  Graham  v.  Par- 
ham,  32  Ark.  683,  cannot  compel  tax  to  pay  judgment  exceeding  con- 
stitutional limitation;  Chicot  Co.  v.  Erase,  47  Ark.  85,  14  S.  W.  469, 
refusing  to  compel  payment  of  larger  amount  than  actually  due;  State 
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y.  Mayor  etc.  of  Jacksonville,  22  Fla.  27,  officers  only  required  to  levy 
tax  within  constitutional  limitation;  Clough  v.  Curtis,  2  Idaho,  494, 
22  Pac.  10,  refusing  to  compel  secretary  of  territory  to  make  records 
otherwise  than  as  provided  by  law;  dissenting  opinion  in  Boody  v. 
Watson,  04  N.  H.  197,  9  Atl.  820,  majority  compelling  reassessment  of 
tax  after  expiration  of  tax  year;  Patton  v.  Williams,  74  Mo.  App.  455, 
arguendo. 

Miscellaneous.  Approved  in  United  States  v.  Saunders,  124  Fed. 
128,  59  G.  C.  A.  394,  upholding  power  of  municipal  officers,  under  Comp. 
Stats.  Neb.  1901,  §  1282c,  subds.  1,  2,  19,  to  levy  taxes  to  pay  municipal 
bonds;  State  v.  Royse,  71  Neb.  8,  98  N.  W.  462,  to  point  that  judgment 
against  municipality  has  effect  only  of  audited  claim. 

96  XT.  a  774-781,  24  L.  Ed.  583,  ALEXANDRIA  V.  FAIRFAX 

Service  of  process  must  be  on  an  officer  expressly  authorized,  or  proper 
by  nature  of  his  functions. 

Approved  in  King  v.  Davis,  137  Fed.  206,  under  Code  Va.  1887,  §  3207, 
relating  to  substituted  service,  return  showing  service  by  leaving  copy 
with  defendant's  wife,  but  not  showing  she  was  member  of  his  family, 
is  insufficient;  Oklahoma  Fire  Ins.  Co.  v.  Barber  Asphalt  Paving  Co., 
34  Okl.  152,  125  Pac.  735,  services  of  summons  on  director  not  chair- 
man of  board  of  domestic  corporation  held  insufficient  as  service  on 
corporation;  Karns  v.  State  Bank  etc.  Co.,  31  Nev.  178,  101  Pac.  567, 
service  on  assistant  cashier  in  charge  of  branch  bank  is  not  sufficient 
as  service  on  president ;  Phoenix  Bank  v.  Risley,  111  U.  S.  130,  28  L.  Ed. 
376,  4  Sup.  Ct.  324,  mere  notice  to  bank  gives  no  jurisdiction  to  con- 
fiscate funds  deposited;  Amy  v.  Watertown,  130  U.  S.  317,  32  L.  Ed. 
951,  9  Sup.  Ct.  536,  and  Watertown  v.  Robinson,  69  Wis.  237,  34  N.  W. 
142,  both  holding  officer  prescribed  must  be  served,  and  if  vacancy, 
no  substitution  allowed;  Kelley  v.  Mississippi  etc.  R.  R.  Co.,  2  Flipp. 
583,  1  Fed.  565,  parties  served  as  representatives  of  corporation  may 
plead  extinction  thereof  in  their  own  names;  United  States  v.  Amer- 
ican Bell  Tel.  Co.,  29  Fed.  33,  managing  agent  of  foreign  corporation, 
to  be  served,  must  be  one  in  fact,  and  not  created  by  implication  con- 
trary to  intention;  Southern  Building  etc.  Assn.  v.  Hallum,  59  Ark. 
586,  28  S.  W.  420,  return  showing  service  on  State  agent  of  foreign 
corporation  is  insufficient;  it  must  show  he  was  designated  for  that 
purpose;  Lonkey  v.  Keyes  Silver  Min.  Co.,  21  Nev.  317,  17  L.  R.  A. 
352,  31  Pac.  59,  service  on  deputy  Secretary  of  State  no  service  on 
foreign  corporation. 

Jurisdiction — Defects  in  the  service  of  process.    Note,  61  Am.  St 
Rep.  491. 
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Confiscation  of  city  stock  ownod  by  Confederate  Is  roid  where  not 
actually  seised  and  where  notice  is  serred  on  treasurer,  who  is  not  one  of 
those  prescribed  by  statute  to  be  serred,  and  no  appearance  is  made  by  city 
or  owner. 

Approved  in  King  v.  Davis,  137  Fed.  208,  under  Code  Va.  1887, 
§3207,  authorizing  substituted  service  by  posting  on  "front  door,"*' 
return  showing  posting  on  "door"  is  insufficient;  Phoenix  Bank  v. 
Risley,  111  U.  S.  132A  28  L.  Ed.  377,  4  Sup.  Gt.  325,  mere  notice  to 
bank  gives  no  jurisdiction  to  confiscate  funds  deposited;  Sabariego  v. 
Maverick,  124  U.  S.  293,  81  L.  Ed.  442,  8  Sup.  Ct.  478,  mere  recital 
in  deed  of  seizure  for  treason  raises  no  presumption  of  judicial  pro- 
ceedings for  conviction  and  confiscation. 
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